Core pz 1- “87 -U ASF 
THE 4, €. 


MADRAS LAW JOURNAL 


ONIVERSTE ES. 
. ə” ) 


LILRARY a 






EDITORIAL COMMITTZES 
Mr. T:R. VENKATARAMA SASTRI, B.A,, BL,, 


ez 
Rao BAHADUR K, V. KRISHNASWAMI AYAR; NE CW Col COLLE 

Mr. T. M. KRISHNASWAMY ALYAR, B.A, B.L. | 

, G. A. SESHAGIRI SASTRI, B.A, BİL, 


— MR. V. SUBRAMANIA AIYAR, B.A.,B... (Officiating Editor). 


REPORTERS. 


Mr. GANPAT RAT, B.A., LL B., Advocate, Federal Court. 
» b, V. VISWANATHA ATYAR, M.A,, BL., High Court, 
ə $. V. VENUGOPALACHARI, B.A., B.L. 
ə K. CHANDRASEKHARAN, M A,, BİL, 
» K. SANKARANARAYANAN, BA,, BL. 
>» VEPA P, SARATHY, M.A, BL, 





1949) If M.L.J. 


July—December. 





. PUBLISHED EY 
MR. N. RAMARATNAM, M.A,, B.L, 
.AND 
 PaıxTED AT THE MADRAS Law JOURNAL PRESS, 
MYyLAPORE, MADRAS 4, 
[All Rights Reserved. 
1949, 





. CONTENTS. 


PAGES, 


ARTICLES 


Brief Survey of the Development of Air Law (Historical Background, 1899-1949) 
(European, American and Indian) by P C Ghosh, Advocate, High Court, Calcutta .. il 


Delegated Legislation and the Federal Court by M.K Nambıar, L L M. (Lond.), Barrister- 


at-Law .. 33 
The Hındu Marrıages Valıdıty Act, 1949 .. ig 
Law ın the Secular State by Hon'ble Mr Justice V Ramaswam1, Patna High Court sə I 


Posthumous Adoption by K R Ramaswamı Iyengar, Mysore Judicial Service, Shimoga ss 49 
Powers of a Committing Magistrate under Section 220, Criminal Procedure Code, by 
K. R Ramaswamı Iyengar, BA ,LLB , Mysore Judicial Service, Shimoga ba 15 


The Rule ın Sopber's Case by 5. Venkataraman and B Satyanarayanamurthi 2 . 


SUMMARY OF ENGLISH CASES 


Anderson v The Guinness Trust, (1949) 1 Aİ ER 530 (KBD) : 25 6 
Billingham v Hughes, (1949) r All E.R, 684 (CA ) ği 6 
British Motor Trade Association v Salvadore, (1949) 1 All ER 208 0 4 
Camıner v London Investment Trusts, (1949) t Al ER 874(GA) si 8 
Clarke s Grant, (1949) Lp ALI ER 768(CA) x 7 
Collins u Howard, (1949) 2 All ER 9324 (GA) . 32 
Crocker Horlock, Ltd vo Lang and Co , Ltd , (1949) 1 All ER 526(KBD.) ğı 5 
Faırman 9 Farman, (1949) 1 All ER 938 (PDA) . 9 
George v. Tompson’s Trustee, (1949) 1 Al ER 554 (Ch D) .. 6 
Re Gison, (1949) 2 All ER g0 (PDA) 21 
Hall » William Hill (Park Lane), Ltd , (1949) 2 All, ER 452 (HL.) p 32 
James Bibby, Lid. v Wood, (1949) 2 Aİ ER 1 {K B.D) ı 10 
‘Jennings v Cole, (1949) 2 All ER 191 (KBD ) m 21 
Jocobs o London County Council, (1949) 1 Al ER 7go (CA) : 7 
Tohen Lee o Railway Executive, (1949) 2 All ER 230 (KBD) ə 22 
Jonesv Bellegrove Properties, Ltd , (1949) 1 All ER 498 (K BD) me 5 
Jones » Bellegrove Properties, Ltd , (1949) 2 All ER 198 (C A.) : Ql 
Mallett o Dunn, (1949) 1 AH ER 973 (KB) : 9 
McCarthy v Daily Mirror, Ltd , (1949) 1 All ER 801 (CA) .. 7 
R. B. Policies at Lloyds» Butler, (1949) 2All ER 226(K BD) 22 
Mason v Burmingham, (1949) 2 All ER 134 (CA) : 21 
Pyrah v Doncaster Corporation, (1949) 1 All ER 883 (CA) 5 8 
R v Dolman, (1949) 1 AİL E.R 813 7 
R v Duffy, (1949) 1 All E.R 932 (CA) 8 
R z Kangston-Upon-Hull Rent Tribunal, (1949) 1 All ER 260-(KBD.) 5 
Reading’s Petition of Right, Re, (1949) 2 All ER 68 (CA ) 10 
Royal Grown Derby Porcelain Co , Ltd v Russell, (1949) 1 All ER 749 (GA) 6 
Ruse v Read, (1949) r Al ER 398 (KBD) Ps : 5 
Stone v Bolton, (1949) Al ER 237 a 5 
Stowell v Railway Executive, (1949) 2 All ER 193 (KBD) > 21 
Vere-Wardale, In re, (1949) 2All ER 250o(PDA) m. 22 
Victoria Laundry (Windsor), Ltd ə Newman Industries, Ltd , (1949) 1 A ER g97(C A) 9 
Whiteside » Whiteside, (1949) 1 Al ER 755 (Ch D ) . 6 


BOOK REVIEWS, 


The Indian Contract Act, by GN Sinha, BA ,BL , Advocate, High Court, Patna Publishe 
by the Author, gı, Dr N C Chaiterjee Road, Bhagapur, Vol III Price Rs 8 : 48 
The Indıan Contract Act, Sale of Goods Act and Partnership Act, by TT R Desai, 14 Edn,, 
edited by J Diwan and M Kantawala, Advocates (Original Side), High Court, Bombay 
Published by Ratılal K Desa, BA, LLB, Gandhı Road, Ahmedabad Pages 722. 
Price Rs, 12-8-0 i 48 


PAGB5. 


M. C. and S. CG. Sarkar’s Law of Evidence ın India, Pakistan and Burma, Eighth Edition, 
1949, by S. C. Sarkar and Sons, Ltd, 1-G, College Square, Calcutta 12. Pages 
1462 Price Rs 32 b - 

A Treatise on the Law relating to Minors, by M. W Prahan, BSc , LL B, Advocate. Pub- 
Inshed ty N.N. Tripathi, Ltd., Law Pubhshers, Princess Street, Bombay 2. Pages 355. 


Price Rs. 15 əə 


SUPPLEMENT 
The Abolition of Privy Council Jurisdiction Act, 1949 .. 


48 


48 


THE 
MADRAS LAW JOURNAL 
REPORTS. 





EDITORIAL COMMITTEE. 
Mr. T. R. VENKATARAMA SASTRI, B.A, BL, CIE, 
Rao BAHADUR K. V. KRISHNASWAMI AIYAR, B.A., BL. 
Mn, T. M. KRISHNASWAMY ALYAR, BA, B.L. 
C. A. SESHAGIRI SASTRI, BA, BL. 


93 


MR, V. SUBRAMANLA AIYAR, BA, BL. (Officiating Editor). 


REPORTERS. 


MR, GANPAT RAI, B.A., tL B, Advocate, Federal Court, 
B. V. VISWANATHA ALIYAR, M.A,, B.L., Hıgh Cowri, 


» $. V. VENUGOPALACHA Rİ, BA, BİL. ie 
, Ke CHANDRASEKHARAN, M.A,,B.L, ”. 
, K, SANKARANARAYANAN, B.A,, B.L, a 
ə VEPA P, SARATHİY, M.A, D.L. ” 


119491 TI M.L.J. 
July—December. 


PUBLISMED BY 
Mn, N. RAMARATNAM, M.A, B.L, 
AND 
PRINTED AT THE MADRAS LAW JOURNAL PRESS, 
NYLAPORF, MADRAS 4, 
[All Rights Reserved]. 
1949 


- 


JUDGES OF THE HIGH COURT. 





JULY—DECEMBER, 1949. 


——— a 


Chief Tusi ce. 


The Hon’ble Mr. P. V. Rajamannar, B.A., B.L. 


Puisne Fudges. 


The Hon’ble Mr. Justice L. C. Horwill, Kt ,1 cs. (Barrister-at-Law). 


33 


33 


33 


29 


33 


A. Rajah Aliyar, B.A., B.L. 


33 


2 


33 


32 


33 


33 


99 


J.A. Bell, MC. (Barrister-at-Law). (On leave from 
24th January, 1949, preparatory to retirement). 

P. Satyanarayana Rao, M A., M.L. 

P. Govinda Menon, B.A, BL. (On leave from 6th 
September, 1949 to 16th September, 1949). 

S. Panchapagesa Sastry, B A, ML. 

RK. Subba Rao, B A., BL. 

P. Rajagepalan, Ics. 

A. V. Viswanatha Sastrı, B.A, B.L. 

Ch. Raghava Rao, M A,, B.L. (from 15th January, 1949). 

E. E. Mack, ro s (Barrıster-at-Lavv). 

N. Somasundaram, BA, B.L 

A.S. Panchapakesa Ayyar, M.A.,1. s. (Barrister-at-Law) 
(Offg. Temporary Additional Judge from 7th Sep- 
tember, 1948 to 15th July, 1949 and Officiating 
Puisne Judge from 16th July, 1949). 

P. V. Balakrishna Ayyar, 1.cs. (Offg. Temporary 
Additional Judge from 19th January, 1949 to ısth 
July, 1949 and Officiating Puisne Judge from 16th 
July, 1949) 

P. Chandra Reddy, B.A., B.L. (Offg. Puisne Judge 
from 16th July, 1949). 

VV. S. Krıshnaswamı Nayudu, B.A., B.L. (Addıtional 
Judge from 16th July, 1949). 

Basheer Ahmed Sayeed, B.A., B.L. (Additional Judge 


from 16th July, 1949). 


Advacate-Geneval. 






AWERS/T pS 





NY 
#İ LİLRARY 


İĞ 
LW COLE 


uöə.) 





qə 










e TABLE OF CASES REPORTED. 


7 PAGE, 

PRIVY COUNCIL. 
Aniruddha Mitra v. The Administrator-General of Bengal oe 35 
Attorney-General of Saskatchewan z Attorney-General of Canada > 80 
Bhagwan Das xo. The King -. 447 
Bhuboni Sahu v The King .. I94 
Durga Prosad Chamria 7. Sewkishendas Bhattar .. 700 
Fatma Binti Hafidh v. Adminıstrator-General, Zanzibar -. 484 
George Edmund DeSilva ə. Attorney-General of Ceylon .. 449 
Ghulam Sarwar Khan ə Abdul Waheb Khan 2 722 
Mt. Gomtıbaı o Kachhedilal .. 469 
Government of Bombay z P. A. Wadia .. ÖI 
Hubli Electricity Co., Ltd. o. The Province of Bombay əə 30 
Joy Chand Lal Babu 2 Kamalaksha Chaudhury .. 6 
Kulandaivelan Chettiar v Official Receiver of South Arcot .. 708 
Kumara Krishna v. Sobhanadrı Apparao .. 0119 
Lakshmanna v. Venkateswarlu .. 500 
Lennox Arthur Patrick O’Reilly ə. Cyril Cuthbert Crittens «0 574. 
Madhavayya v. Achamma -» 716 
Sree Meenakshi Mills, Ltd. o. Provincial Textile Commissioner, Madras .. 495 
Mohanlal Hargovind v Commissioner of Income-tax, C.P. and Berar . 571, 
Seth Badrıdas Daga ə Commissioner öf İncome-tax, C and U.P., Lucknow. 124 
Sha Shivraj Gopaljı o. Ayıssa Bı .. 493 
Shiba Prasad Singh v Sıısh Chandra Nandi .. 657 
Sıva Rama Prasad Bahadur v Majeti Potharaju .. I 
Veerayya Vandayar v Sıvagamı Achi .. 688 
William Yachuk v. Oliver Blais Co., Ltd. .. 488 
Yusofallı Mulla Noorbhoy >. The King .. 461 
Yuvarajah of Pıthapuram 5. The Commissioner of Income-tax, Madras .. 264 

FEDERAL COURT. 
Hari Sankar Pal v. Ananth Nath Mitter ar 20 
Jainarain Ram Lundıa ə, Surajmul Sagarmull .. 476 
Jatındra Nath Gupta s. Province of Bihar ... 356 
Rex o Abdul Majid ag 26 
Tatya Shantappa 7. Ratnabai ee 18 

FULL BENCH. - 
Hanumanthappa v. Eeranti Seethayya and Co -. B17 
Lakshminarasimhacharyulu v. Ratnam .. 285 
Sankaranarayanan İyer v. Sri Poovananathasvami Temple, Koilpatti oe OYYI 


OTHER CASES. 


Abdul Kareem, Inve ” .. 388 
Abraham, In re .. 708 





Achutaramayya 7. Satyanarayana 

Adisesha Ayar v. Papammal 

Ahamed Abdul Sukkoor 7. Vallabhadas Kanji Firm 
Amaravathamma v. Chinnavenkat Reddi 
Anandakrishna Chetty v. Messrs. M. K. & Company 
Annapuranamma ə. Jagannadham 

Appala Naidu ə. Bhimalingam 

Appannay Appalaraju 

Arunachala Reddiar o. Muthusadasiva Mudaliar 
Atchuthan Nair ə. Gopalan Nair 

Ayissamma v. Bavachi Keyı 

Ayyammal v Thangavelu Padayachi 

Azima Bı v. Zohra Bi 

Bammıdi Nagula v. Bhanoji Row 

Bavajı, In re 

Bhagavathi Amman Temple v. Krishna Goundar 
Bharadrajulu v. Lakshminaravana 

Bhaskara Rao v. Hemalatamma 

Bhavanamma o. Surayya 

The Calicut Hosiertes, Calicut, İn ve 

Chebrole Narayana v. Chendra Rudrayya 

Chelapathı Reddı v Provincial Government of Madras 
Chinnabba Chetty v. Chengalroya Chetty 

Clement Aaron v. Kallat Pathanhara Veethil Chatu Nayar 
Dakshayanı v. Brahmayva 

Devarajulu Naidu ə. Ethırajavalli Thayaramma 
Devata Lakshminarayana, Jn re : 
Dorairajam Nayanim Varu v. Vemaswamı Rama Naidu 
Ethirajulu Naidu, Jn re 

Ganapathia Pillai o. Somasundaram Pillai 

Ganesan, İn re 

Gannamani Ramanna ə. Donga Suramma 

Girjaram Singh v. Moopu Samban 


Golden Knitting Company, Devanagapuram, Tirupur o. Mural Traders 


(India) in Sind Market, Karachi 


Gopalakrishnamurthi v. Sreedhara Rao 

Gopalan, In re 

Goripalayam Durga, Madura o. Kesavaswamy Iyer 
Govindan v. Margaret Jayammal 

Govindappa o. Chayappa 

Govindaswamy, In re 

Gudimetla China Varahalu v Gudimetla Reddayya 
Gulam Rasool Saheb 2 Hamida Bibi 

Gurusami Goundan o. Marappa Goundan 

Herbert Richard Farrington v. D. Munisami 
Jaswantmall Sowcar a. Collector of Madras 

The Jawahar Mills, Ltd., Salem o, Sha Mulchand & Co., Ltd. 
Kallampudi Narayanappav Kalıgotla Suryanarayana 
Kalyanan Veerabhadrayya, In re 

Kandan Textile, Ltd. ə. Industrial Tribunal, Madras 
Kandaswami Naick v. Ponnu Naıck 

Kanniah Gupta v. Subbaramı Reddi 


Karundia v. The Official Liquidator, Andhra Paper Mills Co., Ltd. 


Karupayee Amma] v. Perıasamı Goundan 
Katheesumma zv Beechu 

Kesavan v. South Indian Bank, Ltd. 
Kottan v. Kannan 


Kotturuswami 7. Viravva 

Krıshnamma! s. Lakshmi: Ammal 

Krishnaraya Kodgı v Sarvothama Kodgi . 
Krishnaswamy v Nafesan 5 
Krışhnayya z Subba Rao 

Krishniya Chetty v. Varadachari 

Kumarappa Chettiar v. The Official Receiver, West Tanjore 
Kunheetu ə. Vasunni 

Kuppuswami Asari ə Manıkasari 

Lakshmınarasimhayya o. Srı Mahant Prayag Dossjee Varu 
Laxmı Sundaramma ə. Suryanarayana 
Mahalakshmi”Textle Milis, Ltd. ». Meyappa Chettiar 


Malaiperumal Pillai» Deputy Registrar of Co-operative Societies, Madras a 


Malık əv. Thıruvengadaswamı Mudalıar 

Mangayya » Achyamma 

Manz District Magistrate, Mathurai 

Maniappa Pulai 5. Anthonıswami Mudalıar 

Maria Pillai v. Muthukumaran 

Mathu Kutty 7. Varee Kutty 

Medisettı Benniah, Jn re 

Melarkode Bank, Ltd. 2 Damodaraswami Naidu 

T.A. Menon ə. Parvathi Ammal 

Mistry, dn re 

Mohammad Abdul Kadar Marakayar, In re 
Muhammad Amın Sahib >. Tiruvannamalai Co-operative Society 
Muhammad Eusoof Maricar ə Subramanian Chettiar 
Muhammad {brahim v. Abdul Hafeez Sahib 
Munıswamı Natcker ə Kanmappa Naicker 

Muthu v Narayanan 

Muthu Nadar v. Ghınnadoraı Nadar 

Nadiammai Achi 2. Mariappa Thevar 

Nagamma Shedthi 7. Korathu Hengsu 

Narasamma v. Rama Naidu 

Narayan v District Board, Salem 

Narayana Reddi v. Gopala Reddi 

Narayanaswam Naidu v. The Inspector of Police 
Nataraja Mudahar o. Ponu Kannammal 

Official Receiver, West Tanjore v. Sakkuwar Bai Ammal 
Oosman Sahib v. Abdul Malık 

Padmaraja Shetty, In re 

Palanısamy Chettiar o Komara Chettiar 

Palanıswami Goundan v. Ramaswami Goundan 

‘Palla Sanyasi ə Kayitha Guruvulu 

Papayyaswamy, İn re 

Paramban Mammadu v. The King . 
Parameswara Nambudrıpad z. Narayanan 
Parandhamiah 9 Narasımharao 

Pattabiramayya v Mallareddı 

Pentakota Naryudu x Venkata Ramamurthi 
Peravadannulu v Subbamma 

Perumal Mudaliar z The Province of Madras 

Polamma ə. Sooramma 

Ponnammal Ammal v. Modern Stores, Tirunelveli 
Ponnuswami, İn re 

Province of Madras ə, Sri Vedaranyeswaraswami Devasthanam 
The Public Prosecutor ə Desigan 

Public Prosecutor ». Gopalaswami Pillai 


1049—11—B 


PAGE 
Public Prosecutor v. Nagamma sw dop 
The Public Prosecutor v Sannıdhi Sriranganayakulu 2. 15 
Raja Chetty v Jagannathadas Govindas .. 694 
. Rajagopalacharı, Jn ie .. 900 
Rajagopala Rao, in re .. 9012 
Rayammal v Chief Judge, Court of Small Causes, Madras 6.00: 555 
Raju Chettiar v Commussioner of İncome-tax, Madras a 74 
Ramanathan Chettiar o Ramanathan Chettiar > 751 
Ramanuja Naidu 2 Gajaraja Ammal : 560 
Ramaswamı Chettiar, İn re 335 
Ramayya v. Venkata Subbarao : 659 
Ramıah o. The Chief Secretary to the Government of Madras zə ör 
Rangaraju Naidu v. Keymer and Co., Ltd. . .. BQI 
Rangathaman ə. Sankarlal Devey 160 597 
Rasa Goundan v. Ramani Goundan .. 740 
Rayarappan Nayanar ə Madhavi Amma : 599 
Rayarappen Nayanar v Madhavi Amma . 601 
Revathı o Venkataraman 594 
Revenue Divisional Officer, Tanjore v. Venkatarama Iyer | . 245 
Saboora Bıvı Ammal v Julaika Bivi Ammal 524 
Salma Bı v. Mohammad Ebrahim Sabib . 517 
Samappa v. Guiunanjappa 342 
Sambasıva Rao ə. Venkatasurvanarayanamurthy 543 
Sankatı Pedda Chenniah v Mahaboob Bee : 655 
Sappa Appalaswamy, In e : 389 
Sarabhamma v Peda Veeranna . . 159 
Saraswathi Madthi v. Rama Shetty 419 
Satagoparamanuyacharyulu v. Venkatarayüdu .. 249 
Sattayya Chetti o Venkataramanayya .. 258 
Sayyaparayu Surayya v Kodurı Kondamma .. 684 
Seetharama Sastri v. The Hyderabad State ; 298 
Senapathi Mudalıar ə Deivanaı Ammal .. 820 
Seshachanar vo. Pattammal : 65 
Seshadrı Aryangar v Narayana Nair 396 
Shah Shantilal and Company v Shiborwalla : 815 
Shanmugam ə? Radhakrishna Sarma 74.1 
Sherk Khader Sahib, In re A5I 
Sivaprakasa Mudaliar v Samarapuri .. 382 
Somayajulu ə Lakshmi Som: Devi : 635 
Subba Naicker ə Nallammal 536 
*Subbarami Reddi o Sankaramma ; 821 
Subbayya v. Bapayya . 813 
Subramania Ayyar v Gopalaswamı Naidu -. 894 
Subramanya Iyer v Lakshmana Ayyar 5 785 
Subraya Bhatta 7. Govinda Bhat .. 400 
Sundararajulu Naidu v Natesa Mudaliar .. 593 
Sundara Rama Rao v. Satyanarayanamurthi ; 199 
Sunkavally v Singaraju Malaparaju .. 339 
Suryanarayanacharyulu v Seshamma say 75 
Suryanarayanamurthy v. Venkayya Pantulu 28. ee 
Swarna Rajamma 7. Thota Venkiah ə$ 1g 
Thangaswami Chettiyar 0 Bapoo Sahib .. 699 
Thangaswami Pillai ə, Dhanabagyammal .. 505 
Tirupatirayalu v. Venkata Subba Rao .. 768 
Udipi Municipal Council o. Vasudevacharya .. 629 
Varadadesikachariar, In re .. 443 


Varadarajulu Naidu v. Narayanaswami Naidu .. 457 


wT 


Vedanta Desikan, İn re 
Veluchamı Pillai o. Sankaralingam Pullai 
Venkatachalapathı v. The Province of Madras 


Venkatachala Udayan v. Executive Officer, Rasipuram Panchayat, Board : : 


Venkatarama Ayyangar v. Thulasi Ammal 

Vemkata Ramakrishnarao v Sambamurthı 

Venkata Ramıah Chettv ə. Chinna Pulliah 

Venkatarathna Rao v. Venkata Subbiah 

Venkatesachary v. The Judge, Court of Small Causes, Madras 
Venkatasvvamı Naidu 7. Muniappa Mudalıar 

Viraraghava Rao v. Narasımharao Zamindar Garu 


PAGE. 


745 
782 
032 
263 
802 
833 
466 
539 
784 
406 
343 


TABLE OF GASES CITED. 





A 
PAGES. 
Abbakka Shedthı » Pallı Vittal Hegda, (1947) 2 M.L J 177 - 418 
Abdool Razack v Aga Mahomed Jaffer Bindaneem, (1894) 4 M.L J. 1g1=L.R. 21 I A. 56= 

I.LR 2: Cal 666 (PC) .. 405 
Abdul Kadar ə R M. P Chettiar Firm, AI.R. 1933 Rang. 387 ‘ 600 
Abdulla v Subramama Pattar, (1936) 71 MLJ 383 554 
Abdul Rasak Rowther v. Abdul Rahim Rowther, (1945) 1 ML J. 480. 181, 132 
Abdurahim Settu s Muhammad Kasam Settu, (1948) 2 ML J 652 525 
Abkan Sahib 2. Soran Bivi Sahiba, (1913) 28 MLJ 347=1LR 38 Mad. 260 .. 182 
F. R. Absalom, Ltd v Great West (London) Garden Village Society, (1933) AG. 592 763 
Adaikappa Chettiar və. Chandrasekhara Thevar, (1948) r MLL J. 4a =L.R. 74 LA. 264= 

ILR 1948 Mad so (PC) . 846 
Adhılakshmı Ammal ə, Srinivasa Goundan, (1944) 1 MLJ 36 : 750 
Adınarayana Chettiv Appan Srırangacharıar, A İR 1941 Mad. 217 : 79 
Adınarayana İyer, In re, (1907) 17 MLJ 413 : 297 
Admınıstrator-General of Bengal ə Prem Lal Mullick, (1895) LR. 22 IA. 107—I L.R. 22 

Cal 788 (PC) . 5! 
Alagappa Chettiar v Ramakrishna Auyar, (1941) 2 M.L.J 493 598 
Alianza Co v Bell, (1904) 2 KB 666 573 
Allcard o Walker, (1896) 2 Ch. 369, 381 . 563 
Amarendra Mansingh r Sanatan Singh, (1933) 65 M.L J. 203=L R. 60 LA. 242=I LR. 12 

Pat. 642 (P.C ) 203 
Amarnath v Chhotelal Durgaprasad, I L R (1938) All g22 (FB) : 468 
Amar Singh v Sham Singh, AIR 1935 Lah 646 . 651 
Ambica’s Case, (1931) 35 GW N 1270 at 1274 199 
Amur Hasan's Case, (1834) LR 111A 237=I1LR.11 Cal 6(PC ). 624, 625 
Amurtham Pillaiv Nanja Goundan, (1914) 26M LJ 257 ; 391 
Amırto Lal Dutt v Surnomoyee, (1900) LR 271 A 128=I LR. 27 Cal gg6 (PC). 587, 588 
Ammu Amma v Chela-Kuttıyıl Kunnapadı Kalan, (1945) 1 MLJ 94 400 
Anand v Madho Ram, ILR (1938) All 673 706 
Anand Rao u Vasantrao Mahadevrao, (1907) 17 M. L J. 184=9 Bom LR 595 (P CG.) .. 279 
Anant Bhıkappa Patil o Shanker Ramachandra Patil, (1943) 2 MLJ 599=L.R. 70 TA. 

232 at 238 (P.C) . 19,20 
Anant Bhıllappa v Shanker Rama Chandra, I LR. (1944) Bom.116 211 
Angad v MadhoRam,ILR (1938) All 673 705, 707, 708 
Angara Seshamma v Peddısettı Suramma, (ro41} 1 MLJ.(SN)5 66 


55 
Anilabala Chowdhuranı v Dhırendra Nath Saha, (1920) 1 LR 48 Cal. 577 (FB ). 115, 116, 117 
Anyaneyalu v Sri Venugopala Rice Mills, Ltd, (1922) 42 MLJ 477=I1 LR 45 Mad. 620 


(FB) 78 
Anjaya v Gundarayudu, (1943) 2 M.L J 539 ; 183 
Ankanna v Punnayya, (1945) 1 MLJ 386 96 


3 
Annamalaiv Murugesa, (1903) 13 M LJ 287=LR 301 A.220=LLR 26 Mad 544 (PC) 181 
Annamalai Chettiar o Mumappa Naidu, (1946)2 MLJ 268 442 


Annapurnabaı Ruprao, (1924) LR 511A gıgeIL R 51 Cal gö (PC) 347, 348, 849, 850, 
351, 352, 353: 354. 355 


Annaya Tantrı ? Ammakka Hengsu, (1918) 35 ML J 196=I LR 41 Mad 886 77, 78 
Anpurna Kunwar v Ram Padarath, (1926) [LR 49 All 430 832 
Anthony Ulysses John » Agra United Mills, Ltd , A I R 1931 All 72 600, 601 
Anumanchı Ramanayya v Thubatı Kotayya and another, (1929) 57 NL J 398 642, 643 
Apparao v Sreeram Reddi Sanyasayya, (1935) 69 MLJ 25 627 
Appasamı Pıllaı ? Ramu Tevar, (1931) 61 M L J 887, 893 171, 174, 184 
Appavoo Chettiar v The South Indian Railway Co , (1928) 6 ML 269 563, 564, 662 
Appavoo Naınar vy Lakshmana Reddı, (1933) 65 ML J 305 . 684 
Appavu v Manıkkam, (1945)2 MET 504=I1 L R (1946) Mad 557 759 
Appovier ? Ramasubba Alyan, (1866) 11 MIA 75 75 

Appurao v Kavert, (1917) 7 LW 271 627 


Aravamudha Aıyangar ə Ramanuja Aıyangar, (1938) 2 MLJ göz. 189, 193 








ÇAL” “LU 
“s . UN 






” 


7 10 

Pacus, 

4 T Chandra Gajapati Narayan Deo, (1941) I.L.R. 20 Pat. 
1 ot ie .. 533 
muga Goundan o, Peria Vanjappa Goundan, (1923) 46 M.LJ 348 . 818 
2.1: Aıyar v Subbaramıah, (1922) 43 ML J 632--LL R, 46 Mad. 60 814 

Arunachalam Chetti v, Venkatachalapathı, (1919) 37 M.LJ 460=LR 46 LA. 2oş—I.LR. 
43 Mad. 253 at 270 (P CG.) .. 9 178 
Arunachalam Chettiar v. Velappa, (ıgıs) 28 M.L J. 410 .. 186 


Arunachalam Chetti o Velliappa Chetti, (1914) 27 ML J 654 00 754 
Ashruffood Ov lah Ahmed Hossain Khan v Hyder Hossein Khan, (1866) 11 M. LA, 94. 406, 485 
Atchayya v. Kosarayu Narhari, AIR 1929 Mad. 81 


.. 80 
Atchayya v. Seetharamachandra Rao, (rgı2) 24 ML 112 =I LR 39 Mad 195(FB) . aan 
Athappa Goundan, Jn re, (1937) 2 M.L J. 6o—İL.R (1937) Mad 695 (FB) + 452 
Athımannıl Muhammad uv Malabar District Board, (1934) 68 ML J. ı25—I.L.R, 58 Mad 
746 112, 113 


Athimoolam Servaı v Gopalakrıshna Kone, (1927) 54 ML J. 26g .. 593 
Atmaram Rao’s Charity v. Packırı Mohammed Rowther, (1944) 1 MLJ 35 171, 178, 177, 183, 


188, 190 
Attorney-General of Alberta v. Attorney-General of Canada, (1943) A.C 356 at 370 .. 84 
Attorney-General of Alberta v Attorney-General of Canada, (1947) A.C 503 84 
Attorney-General of Ontario v Attorney-General of Canada, (1894) AC 189 R 84 
Ayyangars v Periakaruppa Thevan, (1929) go L W_ 583. 503, 512, 513 
Azhagappa Chett: v. Ramanathan Chettiar, (1933) 64 M.L J 629 750 
B 
Bahu Nandan Lal v. Parsottam Sahu, IL R rg42 All 119 69 
Babu Ram o Munna Lal, (1927) IL R. ag All 454 10 
Babu Ramsay Prasad v Radhika Devi, (1935) 43 L W 172 (P.C) 288 
Bachalal v Rex, (1948) AULJ 354 - 773 
Badal Bose 7. Chief Secretary to Government, West Bengal, (1949) 53 C W N. 728 676 
Bademıan Saheb v Jankan Saheb, (1938) 1 MLJ 495=I.L R. 1938 Mad 794 (FB). 619, 622 
Baynath Narseria v Chotu Lal Sethi, 52 C VV N 397 ee (DAN 
Bailberg v Abrams, (1884) 77 LUT J. 255 (CA) - 5902 
Bajirao g Ramkrishna, IL R (1941) Nag 707 2 20 
Balayırao v Natesa Chetti, (1947) (ML) 330 645, 646 
Balakrishna v Ram Krishna, (1931) Sı ML J 362=LR 581A. 220—LLR 53 All, 300 
(PC) 271, 288, 289 
Balakrishna Aıyar ə Pıchamuthu Pillar, (1921) 15 L W. 186 2 14 
Balakrishna Udayar o. Vasudeva Iyer, (1917) 33 MLJ 69=L.R. 441A 261=1.LR. 40 
Mad 793 (P G.) 9, 624, 625 
Balambal Ammal v. Arunachala Chetti, (1894) IL.R. 18 Mad 255 . 687 
Balasuryaprasada Rao v Taluk Board, Chicacole, AI.R 1931 Mad. 822 631 
Bal Gangadhar Tilak əz. Srinivas Pandit, (1915) 29 MLJ 34=L.R. 42 IA 195=1.LR 
39 Bom. 441 (PC) 690 
Balu Bhai Hiralal v Nana Bhai Bhagu Bhai, (1919) TL R 44 Bom 446 ‘ 733 
Balu Harshet Shetye v Sri Krishna Govind Kulkarni, (1929) İL R 54 Bom 331 643 
"Balusu Gurulıngaswamı v Balusu Ramalakshmamma, (1899) 9 ML J. 67==LR. 261A 
113=I1 LR. oz Mad. 398 (PC) - 206 
Balu Sakharam Powar ? Lahoo Sambayı Tetgura, ILL R (1937) Bom 508 (FB.) Ig 
Balusamı Ayar v Lakshmana Auyar, (1g2t1} TL R 44 Mad 605 570 
Baluswamı Ayar v Lakshmana Aıyar, (1921) q ML J. 129=1L.R. 54 Mad 605 at 620 
(FB) 342, 346 
Balwant Rao v Puran Mal, (1883) LR 101 A go=IL.R 6 All 1 (PC) 178 
Bank of Baroda v Shıvdasanı, (1926) İL R so Bém 547 69 
Bank of Bengal y Ramanathan Chetti, (1915) M.W.N 180 754 
Banmul Soanmul s Harakchand Roopchand, (1948) 1 MLJ 256 700 
Banwarılal » Maksuden Lal, (1929) IL R 52 All 252 654 
Bapanayya v Bangarrayu, (1949) 1 ML 479 686 
Baraboni Coal Concern, Ltd v Gokulanada Mahanta Thakur, (1933) 66 M.L J. 399= 
LR 6r1A 35=ILR. 61 Cal 3139 (PC) 186 
Barker s Edger, (1898) AG 748 (754) ı 50 
Barnes v Addy, (1879) 9 Gh A 244,251 252 178 
Barry v Butlin, 2 Moo PC 480 . 47ı 
Basantha Chandra Ghose v Emperor, (1945) 1 ML 365—ILR eş Pat. 187=(1945) 
FLJ 4 (FC) : 322 


Basdeo Agarwalla v. Kıng-Emperor, (ı945)1 MLJ 369=(1945) FL J 45=(1945) F.C.R. 
93 (F.C.). ı 464, 465 








Aca, No 







alev Paces 

yanık, (1927) 32 CWN 160 512 

275 658 432, 434 

ekeni İİ fiCDand, (1935) 69 MLJ gıy—ILR sg Mad. 498 772 

Baudaıns v Richardson (1906) AC 169=75LJ.PC 57 474. 

Baxter o Ahway, 8 Commonwealth LR 626 2 671 

Bayyan Naidu v Suryanarayana, (1912) 23 ML J 543—37 Mad 7o(F.B) 155 

Bello Lever Bros , Ltd , (1932) AG 161 at 918 503 

Bellan# ə Debenham, (1890) 45 Ch D. 48: . 482 

Benarsı ə Altaf Husain, (1921) 63 IC 171 174. 

Bengal Electric Lamp Works, Ltd., Jr re, 1L R (1942) 1 Cal. 152 135, 137 
Bengal Nagpur Railway Company, Ltd v Ratan: Ramyı, (1938 o= 5 

TA 66=I LR (1938) 2 Cal 72 (P.C) 706, 707 

Benoarı Lal Sarma’s Case, (1945) 1 ML J 76=LR 721 ‘ 679 


Benoy Krishna Mukherjee ə Satish Chandra Gm, (19 
1i31=I LR 55 Cal 720 (PC) "rə 602° 
grids "203, 26. “söz, Yoğ, 210, 212, 


İİİ san eqewasveccsacagee 5133 214 


A 
h əs aT &y 79 
48722 eR gB ded ag 

f “Py GS Cr .. TAL 


İLR 47 Cal 466 (PC) f LH 587 
Bhagat Ram v Nizam Din, AIR 1g21 Lah 178 | P 437 








Bhagat Sıagh Bugga o Dewan Jaghır Sawhney, İL R (1941} 1 Cal. 490. 825, 826 
Bhagwandas ə Atmasing, AİR 1945 Bom 494 241, 242 
Bhımabaı ə Gurunathgowda Khandappa Gowda, (1932) 64 M.LJ 34=LR 6o IA 25 
=ILR 57 Bom 157 (PC) 211,214 
Bhımudu v Pichayya, (1946) : MLJ 462 422 
Bhoobun Moyee Debia’s Case, (1865) ro M.I A 279 202 
Bhuban Mohan Morra z Grish Narain Moonshı, (1910) 13 C.L.J 339 841 
Bhurumal v Jagarnath, (ıg43)1 MLJ ?o—L R 7oLA 57=1L K 1942 Kar, (PC) 33. 279,294 
Bıbhabatı v Ramendra Narayan, (1946) a ML 442—LR 73 JA 246=—51 GWN g8 
(PC) 352, 353 
Bıbhoothhooshan Datta o Sripati Datta, (1934) TLR öz Cal 257, 34.55 349, 350, 351 
Bılasroy Serowyee, İn re, (1929) IL R 56 Cal 865 516, 520 
Bındajı ə Mathurabaı, (1905) IL R 30 Bom 152 775 


Bındeswarı Prasad Singh ə Maharaja Kesho Prasad, (1926) sı M.L J 587=LR 53 TA 164 


=ILR 5 Pat 634 (P.C ) R 627 
Bingham v Bingham, (1748) r Ves Sen 126=27 ER 934 r 565 
Binjray Maherwta o Ramnıvasdas Jalan, AI.R 1943 Cal. 89 827 
Birendranath Basu Thakur » Surendrakumar Basu Vhakur, 1L R (1940) 1 Gal 486 701, 702 
Blackpool Corporation v Locker, (1948) 1 KB 349 63, 64 
Blackler v Webb, (1726) 2 P Wms 384=24 Eng Rep 777 140 
Blatberg v Abrahams, 77 LT JO 255 (CA) 71 
Bomanjı Ardeshir Wadia v Secretary of State for India, (1928) LR 561A 51=ILR 53 

Bom 230 (PC) 162, 163, 164 
Bourne v Bourne, {1906) 2 Ch 427 756 
Boyse v Rossborough, (1856-57) 6H LC 2atp 48—26L J Ch 256 471 
Bradford Commercial Banking Co v Cure, (1885) 31 Ch D 324 756 
Bradlaugh v Clarke, (1883) LR 8A C 354 (380) Bl 
Brahmanand v S D Sabha, AIR 1944 Lah 329 (FB) 347 
Brahmayya v Achıraju, (1922) 43 MLJ 2azg=I LR 45 Mad 716 (FB ) 629 
Brahmayya v Sundramma, (1948)1M LJ gö LR (1948) Mad 757(FB ÖlI 
Bristal, Cardiff and Swansea Aerated Bread Co v Maggs, (1890) aq Ch D 616 482 
The Bri ish American Tobacco Co , Ltd o Mah Boob Buksh, (1910) 1L R 38 Cal 110 86 
Bulakeelal v Inderputee Koowar, (1865) 3 WR 41 286 
Butler v Stratton, (1791) 3 BroC G 367=29 Eng Rep 587 140 

C 
Cairncross v Lorimer, (1860) 3 LT 130 405 
Cana Cement Co v East Montreal (Town of), (1922) rA C 249. 398, 399 
K K B Canadıav B J H Warden, (1949) 53 CW N 728 664. 
Cannanore Bank, Ltd v Madhavi, (1941)2 MLJ 956=I LR (1942) Mad 336 (FB) 741 
Capt Hugh May Stollery Mundy, dn re, (1945) 1 M LJ 388=I LR, (1945) Mad 136 58 
Cavendish Bentink o Fenn, (1887) 12 A CG 652 at 669 604. 
Chakrapanı Rao z Venkatadrı Appa Rao, AI R 1937 Mad 303 457 
Chandıprasad Mısır v Balajı Mısır, (1930) TLR 53 All 427 812 


Chandra Mouleswara Prasad Bahadur v Secretary of State for India, (1931) 61 M.L J 692— 
ILR.55 Mad. 106. 237, 238 


12 ; 


- 


~ 4 e 

: yi PaGEs. 
Chandrapal z Sarabjıt, (1935) IL R. xr Luck 67 : a 2 
Chaplin vy Hicks, (1911) 2K B 786 2 a r. 
Chapman v Ellesmere, (1932) 2K B 431 e ee 
Charan Sıneh ov Ganeshilal, AIR 1926 All 352 606, 607 
Charles Harwood y Baker, (1840) 13 ER 117-3 Moo.P.C 282 471 
Cheekatı Zamındar ?. Ranasooru Dhora, (1899) IL R. 23 Mad 318 506, 511, 626 
Chella Sakkaraya s Muthuswamı Moopan, (1936) 71 ML J 166 422 
Chellathammalzv Kalneertha Pilla, (1g42)2M LJ 206=I LR (1943) Mad. 107 ooo, 284, 214, 

2 

Chenchiah o Commissioner of Police, Madras, (1947) 1 M L J. 190 : 660 
Chennuru Seetharamamurthy Ghettiv Chennuru Guruswamı Chetti, (1949) 1 ML J 400 728 
Chettryalan Kanakurup v Raman Narr, (1942) 2 M.LJ 425 ee 14 
Chetty o M S Sankara Aryar, (1930) M.W N 80g . yo 
Chhajju Ram z Nek, (1922) 43 ML J 332=LR 49LA 144=ILR 3 Lah 127(PC) 25 
Chidambaram v Subramanıam, (1915) 3 L W 86 at 88 233 
Chidambaram Chetty ə Ramaswami Chettiar, (1914) 27 ML J 691 754 
Chidambaram Chettı v, Theirvana1 Ammal, (1923) 45 ML J 346—ILR 46 Mad 768(FB) 751 
(Chidambaram Nadarv Rama Nadar, (1937) 1 ML J 453-—1.1.R (1937) Mad 616 (FB) 598 
Chidambaranatha v Nallasiva, (1917) 33 ML J 357=I LR 41 Mad 124 186 
Chidambara Sıvaprakasa Pandara Sannidhigal v Veerama Reddı, (1922) 43 MLJ 640= 

LR 491A 286-ILR 45 Mad 586 (PC) 503, 504, 507, 508, 510, 511, 513 
The Chief Commissioner of Income-tax, Madras ə Zamındar of Sıngampattı, (1922) LLR 

45 Mad 518 (FB) 267 
“Chınna Alagamperumal ə Vinayakathammal, (1928) 55 M.L J 861 180, 187 
Chinna Nagi Reddi v Venkataramiah, (1918) MW WN 224 . Bar 
Chinnarigadu o Rangayya, A 1 R 1935 Mad 789 627 
Chınnasamı Padayachız Dharmalinga Padayachı, (1932) 63 ML J 394=I LR 56 Mad 115. 535 
Chintan Redd: Sanyasız Sri Rajesajı, (1914) M.W N 766 627 
Chockalıngam s Official Liquidator, (1943) 2MLJ 499=ILR (1944) Mad 540 150 
V PR V Chockalingam Chetty o. Seethaı Ache and others, (1927) 54 MLJ 68—LLR. 

6 Rang 29 (P.C ) 744 
Chockalinga’s Case, (1871) 6 MHGR 164 : 515 
Chotturam v Commussioner of İncome-tax, Bihar, (1947) 2 ML. 7 432=(1947) FLJ g2— 

(1947) FOR 116 359, 362, 366, 374, 673 
Clarke and Chapman v Hart, (1858) VIHLC 632=10 ER 1443 100 
Colonial Sugar Refining Co o Irving, (1905) A C. 369 : 398 
‘Commissioners of Sewers of the City of London v Gellatly, (1876) 3 Ch D 6ro at 616 417 
Commissioner of Stamps v. Hope, (1891) AC. 476 652 
Conway v Wade, (1909) AC 506 : 796 
“Cooper o Phıbbs, (1867) LR 2 HL. 149 562, 563, 564 
Craig v. Lamoureux, (1920) AC 349 271 
Crane v Director of Public Prosecutions, (1921) AC 2g9=g0 L J KB 1160 . 465 

D 

Dakhına Mohan Roy v Saroda Mohan Roy, (1893) LR. zo LA. 160=I LR 21 Cal 142 

PCG) Igi 
b. Case, (1881) 6 O B.D 376 317, 331 
Damodardas v Lakshandas, (1910) LR 371A 147=20MLJ 624—ILR 97 Cal 885 

PG 182 
ai U ə (1881) 6 AG 181, 190 569 
Daulat Ram v. Merchand, (1887) LR 1412. A 187=I1 L.R 15 Cal. 70 (PC) 541 
Dawkins v Antrobus, (1881) 17 Ch D. 615 578 
Deane v Clayton, (1817) 7 Taunt 489=129 E.R 196 144 
Deb: Lal v. Krıshnajı, (1922) 67 1C 296 259, 260 
De Bussche v Alt (1878) 8 Ch D 286 409 
De Souza v Colse, (1868) 3 MH CR 384 at 397 778 
Dhanukodı Nayakar, In re, (1938) 1 MLJ 628=1 LR 1938 Mad 548 (F.B). 402, 403 
Dharmasamarajayya ə Sankamma, (1943) 1 M.L J 166 835 
Dhunra) Keshumalu HH Wadia, (1932)I LR 57Bom 413 135, 137 
District Local Board, Poona o Vishnu Raghoba, (1932)ILR 57 Bom 67 113 
Diwan Chand vu Dhan: Ram, I LR (1941) Lah 234 (FB) 784 
Dnaneshwar Vıshnu v Avant Vasudeo, (1936) 1 L R 6o Bom 736 . 272 
Domunion of İndia v Hıralal, (1949) 53 CV N 817 809 
Dongarse Syamyı v Thirubhuvundas, I LR (1947) All 263 184 
Doongarsee Syamyı v Tribhuvan Das, AI R 1947 All 375 193 
Doraiswami Naickenv Periakaruppan Chettiar, (1941) IE MLJ 588—1.LR., (1941 ) Mad. 

e. © 
aul Pılla o Emperor, (1903) 13 ML J 285=I1.LR 27 Mad 52 a ae 
Dowdi ig v Smi h, (1891) 3 Beav 541=49 Eng Rep 213 . 140 
Dryden z Oeverseers of Putney, LR (1875-76) 1 Ex D 229, 232 2 50 


Duke of Leeds v Earl of Amherst, (1846) 2 Ph 117—4ı E.R 886 se 409 


13 


Pacgs. 
Dulhin Talukray Kuar » Babuı Bacha Kuar, (1947) IL R 26 Pat 150 .. 129 
Duraıswamı Mudalıar » Muhammad Amıruddın, (1948) 1 ML J aşı 307, 308 
Duraıswamı Sastriv Venkatarama Iyer, (1911) 21M L J 1088 218, 223, 224, 225, 230, 232, 285 
Durgadas v Rex, AIR 1949 All 148 (FB) 918, 332, 333, 334 
Durgamma v Kechamayya, (1924) 48 ML J ası 415, 418 
o 
E 
Earl Beauchamp v Winn, (1873) LR 6HL 225, 234 563, 564 
Eastern Mortgage and Agency Co , Ltd ə Premananda Saha, (1914) zo CW N 78g 600 
Eastıck ə Smith, (1904) Ch D 139 589, 6go 
Ebrahim Sait v South India Industrials, Ltd , (1938) 2M LJ 568=I LR (1939) Mad 36 72, 73, 
592 
Edwards v Dennis, (1884) 30 Ch D 454 , 86 
Egappa v. Ramanatha, (1942) 1 ML J 155-I1R (1942) Mad 526. 416, 418 
Emperor v Alexander Allen, (1goı) 12 ML J 393=LLR 25 Mad 627 630 
Emperor v Bencarı Lall Sarma, I LR (1943) 2 Cal 1 670 
Emperor v Jerry D”Sena, AIR 1944 Bom 271 6o 
Emperor v Laxman Jairam, (1936) 38 Bom L R. 1122 432 
Emperor v Sıbnath Banerji, (1945) 2 ML J 325, 334—1945 FL J 222(PC) 62 
Empress o Burah, (1878) LR 51 A 178=I LR 4Cal 172=3AC 88 (PC) 667, 669, 671, 672 
İn re E.S, (1876) 4 Ch D gor » 253 
Evalappa Mudalıar ? Balakrishna Ammal, (1927) 53 ML J 183 : 187 
Evans v Rival Granite Quarries, Ltd , (rıgro) 2 K.B 979 at 999 os 69 
Ex parte Keable Press, Ltd., (1943) Aİ ER 633 796 
F 

Fazlur Rahman Sarkar v Atal Behary Ghosh, I LR (1940) 2 Cal 203 - 827 

Federated Saw Milland Co. Employees of Australia y James Moore and Sea Proprietary, Ltd., 
8 CLR 465 at 488 497 


Fennings v Fennings, (1898) 1 Ch D 378 0 87 
Field v Clark, (1892) 143 VS 694 


.. 672 

Forbes o Maharay Bahadur Singh, (1914)27MLJ 4—LR. 41 LA gısILR 41 Cal. 
g26 (PC) .. 426 
Forest of Dean Coal Mining Co , İn re, (1878) ro Ch D 4so 605 

G 

Gajapathi Krıshna Chandra Deo v Rajah of Vizianagaram, (1930) 60M L J 662 se 2 
Ganapathi Narcker 2 Govindarayulu Naıdu, (1946) 2 ML J 217 : 14 
Ganesa Ratnamıer v. Gopala Ratnamrer, / 1880) LR 7 1A.iya—IL R 2 Mad 270 (PC) 212 
Ganesh Rao v Tuljaram Rao, (1908) Ig MLJ 4 223 


Ganesh Rao z Tuljaram Rao, (1913) 25 ML J. 150=LR go lA. ige=I LR 36 Mad. 


295 (PC) 223, 224, 225, 226, 228, 231, 233, 234 
Gangadara Aıyar v Subramanıa Sastrı, (1946) 2 M.L 7 69=I LR, (1947) Mad 6 (FB). 345, 347» 


352, 353, 354: 355: 356 
Gangadara Ayar o Subramanıa Sastrigal, (1949) 1 M L J 568=(1949) F LJ go (96) 352 
Gangaraju v Satyanarayana, A 1 R 1931 Mad 674 554 
The Garden Gully United Quartz Mining Co » McLister, (1875) r App Cas 39 

Gardner v Lucas, (1878) 3 A C 582 at 603 

Garıbulla s Khalak Singh, (1903) LR goLlA 165=I LR 25 All 407 (PC) i 775 
Gas Plant Manufacturing Co , Ltd » Emperor, (1947) 2 M.L J-402=(1947) FL J. 71 .. 
Gaurınandan v Rex, AİR 1948 All 414. - 360, 677 
Gavarammal v Manikammal (1933) 66 MLJ 7o=I LR 57 Mad 418 560, 561, 564, 565 
George Hudson, Ltd v Australian Timber Workers Union, 32 CLR 413 at 441 i 


. 797 
Gırya Bai v Sadashıv Dhundıraj, (1916) 31 M LJ. 455—LUR 431A I5IZILR 43 Cal. 


rogt (PC). 271, 272, 276, 277, 280, 286, 287, 288, 294 
Godavarıbaı o Deekappa, A.I R. 1927 Bom 247 


- 404 
A.K Gopalanvz District Magistrate, Malabar, (1 949) 1 ML J 78 at 70, 22, 32 
Gopala Reddi o Lakshmı Reddi, (1946) 2 MLJ 281 100 ə con 
Gopal Jew v. Baldeo Narain Singh, (1947) 51 CWN 383 .. 193 
Govindakrishna Aiyar v Sankaralinga Naicker, (1942) 2 ML) 558 .. 750 
Govındaraja Pillai v Mangalam Pillas, (1932) 63 ML J 911 at org - 460 
Govind Prasad ». Pawankumar, (1943) 2 M.L.J 121=L.R. 70 LA, 8g-LL.R, 1943 Nag. 

669 (P.C.) .. 61g 


1949—11—C 


\' 
M 


14 


PAGES. 

Greene v Secretary of State for Home Affarrs, (1942) AC 284 311, 318, 321, 326, 329 
Guba » The Honourable the Chief Justice and Judges of the High Court, Lahore, (1942) 

IMLJ 74=(1941) FLJ 33=1941 FCR 54 644 

Gudur Anjayya w Devabhakturu Gunda Nayudu, (1943)2 M LJ 539 190 

Gulshan Alı v Zakir Ah, (1920)ILR 42 All 549 654 

Guntur Case, (1876) LR 41A 1=ILR 1 Mad 174 at Igo and 191 (PC) 201, 202,_208, 213 


Guruvayya v Venkataratnam, (1924) 47 MLJ 271=I LR 47 Mad 893 (FB) 687 
Gyanendra Nandan Das v Saılaga Kant Das Mahapatra, (1891) TLR 18 Cal 985 690 
H 


Habıbur Rahman Chowdhury v Altaf Alı Chowdhury, (1921) 4o MLJ 5ro=LR 481A 
114=I LR 48 Cal 856 (PC) 485 


Hamıdganı » Ammasahıb Ammal, (1941) 2 ML J 622=ILR (1942) Mad 271 (FB) 435, 436 
Hanooman Pershad’s Case, (1855) 6 MIA 393 179, 180, 181, 


Hanumayamma v Lakshmidevamma, (1938) 2 ML J 632 187 
Har: Bhıkajı v Naro Visvanath, (1885) 1L R g Bom 432 10 
Har Bhusan v Sheikh Abdul, AI R 1927 Cal 54 409 
Hariharanand v Superintendent, Central Jail, AIR 1948 All 435 677 
Harılal Ramchod o Gordhan Kesav, (1927) IL. R sr Bom 1040 187 
Har Pershad Lal v Dal Mardan Singh, (1905) IL R 32 Cal 891 535 
Hartell ə Blacker, (1920) 2 K B 161 341 
Hartley » Richard Jesson Case the Younger, (1825) 107 ER 1085 778 
Hawkins z Gathercole, (r855) 6 DeG M &G 1-43 ER 1129 ; 51 
Hazarı Singh ə Jhunna Singh, AIR 1931 Ail ər 612 


Hemantakumarı Debıv Gourı Sankar, İL R 1941 All 401—L R 61 1A 53=(1941) o 

M.LJ ı(PCG) 182 
Hemchandra Naskar 5 Narendranath Basu, (1933) I LR 61 Cal 148 705, 707 
Hırabaı v Bhagirath Ramachandra, IL R (1945) Bom 819 262 
Hira Singh v Jai Singh, I LR (1937) All 880 


523 
Hitchcock v Giddings, (1817) 18 RR 725 564. 
Hodge v The Queen, (1883) 9 A C ri? at 192 667, 670, 671 
Holt ə Markham, (1923) 1 KB 504 (C.A ) 564 
Home and Coloma] Insurance Co , İn re, (1930) 1 Ch 102 152 
Hukumchand Bo v Kamalanand, (1905) İL R 33 Cal 927 646 

Hurısh Chundra Chowdhury ? Kalı Sundar: Debia, (1882-1883) LR ro TA 4=ILLR o 
Cal 482 (PC) 620, 622 
Hussey ə Hormepayne, (1879) 4 AC sır 480, 481 
Huthasanan Nambudrı o Parameswaran, (1898) IL. R 22 Mad 209 724 

I 

Imam Bandı v Mutsadı, (1917) 35 ML J 42e=LR 451A 73=ILR 45 Cal 878 and goş 
(PC) 181 

Imperial Bank of India_v Bengal National Bank fin Liquidation), (1931) 6 MLJ 589— 
LR s81A 323=I LR 59 Cal 377 (PC) 69 
Imtiaz Bibi o Kabia Bibi, (1929) ILR sı All 878 437 


Inder Pal o The Imperial Bank, (1915) ILR 37 All 214 437 
Inder Prokash v Emperor, AIR 1949 All 37 332 
Inspector of Municipal Councils and Local Boards, Madras o, Venkatanarasımham, (1933) 
66EMLJ 233 499 
Ishwar Sridhar Jieu e Jahorlal, (1945) 49 C WN 186 


37 
Ismail Arıf y Muhammad Ghouse, (1893) LR 201 A 99=I LR 20Cal 834 (PC) 184 
Ismail Dada v Bai Zuleikabai,I LR (1944) Bom 361 


139 
Iswar Ramchandra v The Bengal Duars Bank, Ltd ,ILR (1941) Kar (PC sıAIR 
1941 PC 53 176, 183, 189 
Ivaturı Veera Subramaniam v President, District Board, Narasapur, A I.R 1941 Mad 733 113 
J 
Jacobs v Booth’s Distillery Co , {1901) 85 LT 262 71, 72, 73, 591. 
Jadunath v Thakur Seetharam, (1gı7) LR 441A 187=I1LR 39 All sss (P.G) 182 
Jagadesam Pıllaı o Kuppammal, (1946) 1 ML J 23-1 LR 1946 Mad 687 626 
Jagadindranath Ray v Hemanta Kumari Debi, (1904) LR 3I TA. 203=1.L R. 32 Cal 
129 (PC) 173, 182, 185 
Jagannadha Reddıar o Lakshmana Reddaar, (1924) 47 ML J 475 . 796 
Jagannath Prasad v Chunilal, AIR 1939 All. 180 - F775 


Jagannatha Pillai v. Ramanathan Chettiar, (1938) MW N 1284 512 


15 


PAGES. 
Jagannatha Rao v Ramanna, (1937) 2 MLJ 386 273 
Jai Berhma » Kedernath Marwari, (1922) 44 MLJ 795=LR 491A 351=I LR 2 Pat 
10 (PC) + 702 
Janakidas o Kalu Ram, AIR 1936 Pat 250 603 
Janakıramayya v Venkatalakshmamma, (1931) MWN 473 588, 589 
Tatındranath Gupta v Province of Bihar, (1949) 2 MLJ 356=1949 FLJ 225 (FC). 664, 673 
Jehanggr Shappooyı o Revd Savarkar, (1932)63M LJ 408 (PC) 352 
Jennings 7 Jennings, (1808) 1 Ch D 378 86 
Jitendranath Bera o Makham Lal Bera, I LR (1942) 2 Gal 148 II 
Jitmal ə Jwala Prasad, (1898) TL R or All 155 837, 838 
Jnan Prosanna v Province of West Bengal, AI R 1949 Cal 1 (F GQ) 679, 681 
Joachimson vy Swiss Bank Corporation, (1921) 3 KB 110 at 127 652 
John Joseph Howell, Zn re, Cr App Rep Vol XXVII, 5 . 257 
İn re John Mclaughlin, (1905) AG 343 253 
Johnson v Lyttle’s Iron Agency, (1877) 5 Ch D 687 gı, 98, 136, 137, 331 
Jones v North Vancouver Land and Improvement Company, (1910) AC 317 100 
R E Jones, Ltd z Waring and Guillow, Ltd, (1926) AC 670 ; 564 
Jones and Co v Ranjıt Roy, (1926) IL R 54 Cal 513 6g 
Jordin» Crump, (1841)8 M and W 782=151 ER 1256 144 
Joseph Constantine Steamship Line, Ltd v Imperial Smelting Corporation, Ltd, (1942) 
AG 154, 163 562 


Joychand Lal Babu ə Kamalakshan Chowdry, (1949) 2M LJ 6 .. 625 
Joy Narain Gir1v Grish Chunder Myti, (1878) LR 52 A 2:8—ILUR 4Cal 434 (PC) 272, 2B5 


Jugal Kishore 2 Great Indian Peninsular Railway, (1922) IL R 45 All 43 299 
Jumbunna Coal Mine, No Liability ə Victorian Coal Miners’ Association, (1908) 6 CLR. 

39g at 332 797 
Jyotıbatı Chaudhurain v Lakshmeshwar Prasad Chowdhrı, {1929} IL R 8 Pat 818 784 
Jyoti Prasad Singha Deo o Jogendra Ram Ray, (1928) IL R 56 Cal 188 783 

K 

Kadırvelsamı Naıcker » Sultan Ahmed, (1945) 2 MLJ 371=I LR (1947) Mad. 466 630 
Kadırvelusamı Nayagar v Eastern Development Corporation, (1923) 46 MLJ 26ı—ILR 

47 Mad 411 (FB) . 594 
Kaılashchandra Dutt v Sardar Munsıf, Silchar, (1924) 1 LL R 52 Cal 519 at 521 .. 983 
Kaju Malv Salıgram, (1923) 46M LJ 536=LR 5r1A rr=I LR silah 50 (PC) 630 
Kalitheertha Pillat s Chellathammal, (1942) 1 ML og 20 
Kamala Bala Debı ə Emperor, A I R 1931 Cal 711 It 
Kamalammal v Chokkalingam Asari, (1924) 45 MLJ 840 Bar 
Xamalammal z Rayaratna Naıcker, (1949) 1 ML J 66. 618, 620, 621 
Kamaraya Pandıa Naicker v Secretary of State, (1934) 60 ML J 695 631 
Kamayya Bhakta ə China Sooranna, (1932) 66 ML) 37 216 
Kamepallı Ayılamma s Mannam Venkataswamy, (1917) 33 ML J 746 272, 277, 290 
Kameswara Sastrı o Veeracharlu, (1910) 20 MLJ 855=I LR 34 Mad 423 133 
Kanchamalaı ə Shahayı Rajah, (1936) zo ML J 162=ILR so Mad 46: (FB) ‘ 436 
Kandan Textiles, Ltd v Industrial Tribunal I, Madras, since reported, (1939) 2M LJ 789 Bor 
Kandaswamı v Neelamegam Pillai, (1946) 2 ML J 368 702 
Kanhaılal » Hamıdalı, (1933) 601 A 263=65M LJ 8rı—ELR 8 Luck 351 (PC) 182, 185 
Kapurjiv Pannajı, A IR 1929 Bom 359 347 
Kapury1 Magnıram v Pannajı Debchand, (1929) 31 Bom LR 61g 349 
Karımul Rahman Khan z Saraswathi Sugar Syndicate, I LR (1939) All iso : 607 
Karuppanna Thevar v Angammal, (1926) 5: ML J 67 118 
Karuppasamiz Krıshnasamı, (1949) 1 ML J 109 682, 683 
Karuppasamiv Pichu, (1892) 2 ML 116=I LR 15 Mad 41g ; 653 
Karuppa Thevan v Vasudeva Sastrı, (1883) 1 L R 6 Mad 148 2 841 
Karuppayya v Ponnuswamı, (1932) 64 ML 11rg2=IT L R 56 Mad 563 . 646 
Kashi Ram Bhagshet v Bagha Bhagshet, (1945) 47 Bom. LR 470 280 
Kası Chettiy Dervasıgamanı Nataraja Desigar, (1919) M WN 181 184 
Kası Chetti v Srımathu Devasıkamanı Nataraja Dikshitar, (1913) MWWN 181 171, 174 
Kasım Sahiba » Sudhındra Thırthaswamı, (18g5)ILR 18 Mad 359 172, 182, igi 
Kauri Timber Co , Ltd v The Commissioner of Taxes, (1913) AC 791 573 
Kawal Nain v Budh Singh, (1917) IL R 39 All 496 272, 277, 288 
Kay o Briggs, (1889) 22 Q BD 343 643 
Kekewich v Baiku, 88 LT 130 140 
Kesarchand Keshowjı v Lakshamsı Raisi, (1917) 421 G 611 816 
Kesarchand ə? Uttamchand, (1945)2 ML J 160=LR y21A 165(PCG) 105 
Kesavan v South Indian Bank, (1949) 2 MLJ 7o 591, 592 
İn re Keshar Deo Chamarıa, I LR (1937) 2 Cal 358 Bog 


Keshavan o Bipathumma, (1935) 41 L W 422 .. 468 


16 


PAGES 

Keshaw Talpade’s case, (1943) 2 ML J go—6FL)J 28=1LR 1944 Bom 183 (FC) 324 
Kesho Prasad Singh v Sheo Prakash Ojha, (1924) 47 MLJ 824-LR 511A 381=ILR 

46 All. 831 (P.C.) 630 
Keshortam Poddar ə? Nundo Lal Mallick, (1927) 52 ML J 655=LR 541A 152=ILR 

54 Cal 508 (PC) 399 
Khanderao Dattatfaya v Balakrishna Mahadev, (1921) I L R 46 Bom 341 640 
Khikar Lakshmuzv Marudevı, (1908) IL R 32 Mad 139 hes Tia 
Kımbray v Draper, (1868) LR 3Q B 160 108 
King and Duveen, Jn re, (1913) 2 KB 32 | 763 
Kıng-Emperor v Benoarı Lal Sarma, (1945) 1M LJ 76=(1945) FGR 161=LR ş2IA 57 

=1940 FL J 1 (PG) 363, 368, 370, 376, 377, 670, 676 
Kıng-Emperor v Khwaja Nazır Ahmad, (1945) 1 MLJ 86=LR 711A 203=ILR 1945 

Lah 1 (PC) 731 
Kısan Lal Karkoraı o Purushotham Das Halwasıya,ILR ( 1941) 2 Cal 155 518 
Kishor: Mohan v Brahma Niranjan, AI R 1938 Cal 554 701 
Knight’s case, (1867) 2 Ch Ap 32! gI 
Kolhpara Seethapathı v Kantıpatı Subbayya, (1909) zo MLJ 718=I LR 33 Mad 323 

(FB) 656 
Komarappa Goundan v Ramaswamı Goundan, (1947) 2 ML) 365 645 
Kootoorlingam Pillai v Sennappa Reddiar, (1931) 6 ML J 203 841 
Koragalva vo Fakri Beary, (1926) 52 MLJ 8 425 
Kotappav Raghavayya, (1926) 52 ML J 532=I LR po Mad 626 832 
Kotayya ‘ Kıng-Emperor, (1947) 1 MLJ ag19=LR 741A 65=ILR (1948) Mad 1 

(PC 452 
Kotayya v Krishna, (1945) 1 MLJ 74=ILR 1945 Mad 710 274, 280, 204 
Kothandaram Ravuth v. Murugesa Mudalar, (1903) 13 ML J 372=I LR 27 Mad zi 834, 835 
Krishna Bhat bin Hiraganga o Kapa Bhat bin Mahal Bhat, 6 Bom HCR 1 37 77 
Krishna Chettiar v Nagamania Ammal, (1915) IL R 39 Mad gi 637 
Krishna Handev Padmanabha Hande, (1913) 25 ML J 442 218, 223, 224, 225, 235 
In re Krıshnajı Gopal, AI R 1948 Bom 360 318, 334 
Krıshnamurthı v Chidambaram Chettiar, (1946) 1 ML J +8 418 
Krishnamurthi Iyer > Kaılasam Ailyar, (1947) 1 MLJ 183 . 105 
Krishnapada Chatterjee v Manada Sundari Ghosh, (1932) IL R so Cal 1202 26 
Krıshnaprasad v Hari Narayan, (1911) 21 MLJ 378=LR 38TA 45=ILR 33 All 272 

(PC) 181 
Krıshnayya ə? Lakshmıpathı (Adusumilli’s case), (1920) 33 MLJ 7o=LR 47 TA 99= 

ILR 43 Mad 650 (PC) 202, 204, 213, 214 
Sri Krıshnayya Raov Suryarao Bahaduı Garu, (1935) 69 ML J 388 205, 215, 216 
Kunch: Amma v Mınakshı Amma, (1935) To ML J 114=I LR so Mad 693 270, 275 
Kuppan Chettia1 o Masa Goundan, (1937) 1 MLJ 249=I LR (1937) Mad 1004 540, 756 
Kuppiah Chetti v Saraswatı Ammal, (1941) 3 MLJ 571 738 
Kurıyalıv Mayan, (1883) IL R 7 Mad 255 » 436 
Kurpathı Radhakrıshna v Satyanarayana, (1948) 2 MLJ 331 .. 276 
Kuthala Mudahar v Venkata Reddia, AJ R 1927 Mad 259 : 401 

y 
L 

Lachman Das v Chaturbhu Das, (ıgoş) IL. 28 Alı 252 224, 226, 230 
Lachmı Prasad Singh v Basant Lal, (1911) 161C g70 437 
Lactesote, Ltd o Alberman, 44 R PC arr 
Ladore v Bennet, (1939) ACG 468 82, 84 
Lahorı Singh v Official Receiver, Sialkot, AIR 1937 Lah 4 129 
Lakhanlal and another v Sitaram,I LR (1937) Nag 360 781 
Lakshmadu v Ramudu, I LR 1940 Mad 1293 435, 437 
Lakshmanan v Thangam, (1946) 2 MLJ 465=I LR 1947 Mad 744 345, 346, 347, 355, 356 
Lakshmanan Chettiar v Muthu Chelliah Goundan, (1934) 68 ML J 104 437 
Lakshmana Reddiar v Ellinganaickenpattv Kumara Koil, (1938) r ML J 634=I LR 1938 

Mad 888 512 
Lakshmayva v Varadaraya Apparao, (1912) 23 MLJ 624=I LR 96 Mad 168 626, 627 


Lakshmıah z Adoni Electric Supply Co , Ltd , (1944) 1 ML J 107=I LR 1944 Mad 796 91, 98 
Lakshmiammal v Anantharama Ayyangar, (1937) 2 MLJ 209=I LR 1937 Mad. 948 
(FB). 560, 561, 585 
Lakshmıammal v Sankaranarayana Menon, (1935) 7oMLJı—ILR 5g Mad 359(FB) 522, 524. 
Lakshmınarasımhacharvulu o Ratnam, (1947) 2 ML 289 250 
Lakshmi Venkayamma v Venkatapathırayu, (1941) 1 MLJ 25 . 396 
Lalta Baksh Singh v Phool Chand, (1945) 2 MLJ 393 (P.C.) : 141 
Larkin v. Long, (1915) A.C. 814 s 796 


17 


PAGES, 
Laxman v Mt Lahana Bar, AIR 1937 Nag 4 . 640 
Leather Cloth Co v American Leather Cloth Co , (1865) 11 HL C 523=11 ER 1435 86 
Lesson v General Council of Medical Education and Registration, (1890) 48 Ch D 366 : 578 
Lethbridge case, (1940) A C 513, 532 . 82, 84 
Levene v Inland Revenue Commissioners, (1928) AC 217 (PC) 825 
Levy Rros & Knowles, Ltd v Subodh Kumar Day, (1927) 31 CWN 894 150 
Lıngappa v Official Receiver, Bellary, (1937) 47 L W 366 ; 835 
Liversidge v Sir John Anderson, (1942) AC 206 at 271 311, 321, 323 
Locke’s appeal, 72 Pa SR 4gı 672 
Loke Nath Das Purkayastha v Biharee Lal Shaha, (1936) IL R 63 Cal 1227 . 781 
Luke v South Kensington Hotel Company, (1879) 11 Ch D 121 at 125 . 483 
Lynch s Nurdın, (1841) 1 OB go at 38 .ə 491 
M 
Macha Goundan ? Kottara Koundan, (1935) 60 ML J 750=I LR 59 Mad 202 (FB) 468 
Macleans v The Worker’s Union, (1929) 1 Ch 602 578, 579, 580, 581 
Madanamohan v Purushotham Deo, (1918) 35 MLJ 138=LR 45 1A 156=ILR 41 
Mad 855 (PC) . 211 
Madan Gopal Daga v Sachindra Nath Sen, (1927) IL R 55 Cal 262 150 
Madden » Nelson and Fort Sheppard Ry Co, (1899) A C 626at627 83 
Madhavayya v Keralavarma, (1902) 13 MLJ 68 417 
Madras and Southern Mahratta Railway Co v Bhimappa, (1912) 23 MLJ 511 299 
Madras Railway Campony v Zamındar of Carvetnagaram, (1874) LR r TA 364 2449 
Madura Kallalagar Devastanam v Subbiah Ambalam, (1940) r MLJ 160 155 
Mahadeo v King, (1936) 44 LW 253--r1936 MWN 889 at page 891 (PC) 431, 434 
Mahadeo Prasad Singh v Karıa Bharti, (1934) 68 ML J 499-—LR 621A 47=ILR 57 
All 159 (PC) \ 171, 176, 182, 183, 189, 192, 194 
Mahalakshmamma v Suryanarayana Sastrı, (1946) 1M LJ 196=I LR 1947 Mad 23 127 
Mahant Ram Charan Das v Naurangi Lal, (1933) 64 ML 505=LR GoIA ı24—ILR 
12 Pat 251 (PC) 172, 175, 176, 182, 183, 186, 188, 189, 192, 194 
Mahant Ramnaram Gir v Gaur Shankar Lal (1928) 1LR 7 Par 402 566 


Maharajadhıraj of Darbhanga v Commissioner ol Income-tax, (1924) IL R s Pat 470 267, 268 


Maharajah of Jeypore o Ramamurthy, (1933) 65 ML J 684=I LR 57 Mad 73 155 
Maharajah of Pıthapuram v The Chairman, Municipal Council, Cocanada, (1936) 71 ML.J. 

749 - (456 
Maharane Shibessouree Deebıa z Aclıarjo, (1869) ış MI.A 270 179 
Maharani of Nabha v Province of Madras, (1942) 2 MLT 14=I LR 1942 Mad 699 ‘ 704 
Maharashtraya Jnan Kosh v Byjulal, AIR 1923 Nag 182 261 
Mahbub Shah v Emperor, (1945) 2 MLJ 144=LR 721A 148=ILR 1945 Lah 367= 

AIR 1945 PC 118 (PC) . 432 
Mahomed Musan v Ahmed Musajı, (1911) 13 CL J 507 602 
Mahomed Rowthan v Mahomed Hussain, (1899) 9 MLJ 1395=I LR 22 Mad 337 277 
Mahomad Shuffi v Laldın Abdulla, (1878) IL R 3 Bom 227 824 826 
Mahomed Shumsul Hooda v Shewukram (1874) LR 21A şatış(PC) 141 
Mohamed Sılar Sahib v Nab: Khan Sahib, (1916) 31 MLT 93. 224, 225, 226, 227, 

228, 229, 230 
Mahomed Syedol Anffin v Yeoh Goi Gark, (1916) 2 AC 575 : 43 
Mahmmood v Kerala Corporation, Ltd , (1945) 1 ML J 44 340 
Manecky Pestonjı ə Wadılal Sarabhai & Co, (1926) 51 MLJ 1=LR 531A g2=ILR 

so Bom 360 at 367 (PC) 99 
Mangalam Govinda Rao, Jn re, (1935) IL R sg Mad 293 642 643 
Mantz District Magistrate, Mathurat, (1949) 2M LJ 310 715 
Manıck Lal v Shiva Jute Bailing, 52 CWN 389 2 242 
Manıkyamba » Mallayva, (1924) 47 ML) 393m1LR 47 Mad gaz 629 
Manılal Bhaıchand v Mohanlal Maganlal, A.I R 1946 Bom 102 .. 108 
Man Mohan Das v Jankı Prasad, (1945) 1 ML) 97=LR 721A 39 (PC) 735 
Manoharlal v Jadunath Singh, (1906) 16 MLJ. 2gr=LR. 33 IA 128=ILR 28 All 

585 (P G.) 781, 818 
Mano Mohan Nıyogı v Surendrakumar Ray Chaudhury, (1932) I LR. 60 Cal 162 : 6oo 
Manzur Husain v (Firm) Ram Ratan, ATR 1936 Lah 236 . 594 
Mara v Browne, (1896) 1 Ch 199, 209 . 178 
Marakayar v Ramanathan Chettiar, (1923) 46 MLJ. 546=LR 51J A. 83-1I.L.R.4 

Mad. 337 (PC) . 505 


Maruthamuthu v Hindu Religious Endowment Board, Madras, (1937) a M.L.J. 175=LLR. 
1938 Mad, 216 at 218 ve, 702 


18 


PAGES 
Maruthamuthu Naıcker v Kadır Batcha Rowther, (1938) 1 ML J 378—ILR 1938 Mad 
568 (FB). 638, 758 
Ma Shwe Mra Pru o Maung Ba On, (1927) IL R 5 Rang 659 437 
Ma Shwe Mya o Maung, (1921) LR 481A 214=ILR 48 Cal 832 (PC) 422 
Matadın z Ahmed Alı, (1912) 23ML)J 6=LR 391A 49=I LR 94Aİl zış (PC) 177, 180, 193 
Mayandı ə McQuhae, (1878) IL R 2 Mad 124 5 113 
Medur cases, (1913) 25 ML J 386=LR 411A 51=I LR 37Mad 199 (PC) 216 
Mersey Docks v Henderson Brothers, (1888) 13 AC 595 at 607 441 
Meyyappa Chettiar v Palaniappa Chettiar, (1947) x MLJ 589 at 594 755 
Md. Ibrahim v Sundaram Ghettı, AIR 1926 Mad 1066 174 
A Mıltonand Co v Ojha Automobile Engineering Co , (1930), LR 57 Cal 1280 827 
Mir Ibrahim Alıkan v Ziaulnissa Ladlı Begum Sahib, (1887) 12 Bom 150 650, 651 
Miss Revathı by Guardian S Parthasarathy v Venkataraman, since reported in (1949) 2 
MLJ 594 598 
Mohamed Alı ev Wilham Stansfield Grosvenor Harvey, (1928) 33 GWN 675=115 TC 
722 . 352 
Mohamed Ibrahim v Sundaram Chett1, AI R 1926 Mad 1066 184 
Mohammad Aslam Khan z Feroze Shah, (1932) 63 MLJ 694=LR 59 IA 386=I LR 
13 Lah 687 (PC) 506 
Mohammad Sılar Sahib v Nabi Khan Sahib, (1916) 31 MLJ 93 218 
Mohesh Chunder Addy ? Manıck Lall Addy, (1899) ILR 26 Cal 650 518 
O K Mohideen Bawav Rigaud Perfume Manufacturers, (1931) IL R 10 Rang 133 87 
Mohideen Viviv Ratnavelu Mudah, (1926) 51 ML J 598 183 
Moıdın Bibi Ammal Rathnavelu Mudah, (1926) 51 M LJ 598 174 
Moıdın Kutu v Krishnan, (1887) IL R ro Mad 322 416, 417 
Mon Singh v Moth: Bat, (1935) 71 ML J 7g0=I LR 59 Mad 855 636 
Moothalında Chettiv Venkatesam Chett1, (1945) 1 MLJ 441 340 
Moulvı Alı Hossain v Rajhumar Haldar, AT R 1943 Cal 417=77GLJ 216 (F B) 461 
Moung Tha Hnyeen v Moung Pan Nyo, (1900) LR 271A 166=ILR 28 Cal 1 (PC) 352 
Moure v City of Reading, zı Pa SR 188 672 
Mudit Narayan v Ranelal, (1902) 29 Cal 797 181 
Muhammad Abbas v Muhammad Hamıd, (1912) 9 ALJ 499 e 607 
Muhammad Ibrahim ə Abdul Hafeez Sahib, (1949) 2 MLJ 114 825 
Muhammad Kasım Aliv Ramesh Chandra Sil, AIR 1947 Gal 270 II 
Muhammadunny v Melepurakkal Unnırı, (1949) 1 MIL J. 452 340, 341 
Muhammad Yaqub vz Nazır Ahmed, (1920) IL R 42 All 504 253 
Mukaram Marwarı v Muhammad Hossain, (1935)! LR 62 Cal 677 523 
Mukkamala Hanumavamma v Kasınenı Lakshmidevamma, (1938) 2 ML J 632 180 
Mulchand v Jiwandas, ATIR 1933 Lah 50 646 
Mulk Raj v Official Liquidator, People's Bank, AI R_ 1938 Lah 659 150 
Mullick o Ranee Man: Dassse, (1908) 18 MLJ 287=LR.351A 11i8=I LR 35 Cal, 896 
(PC) , 141 
Mulray v. Buramal, (1931) I.L.R 12 Lah 602 766 
Mungle Chand v Gopal Ram, (1907) IL R 34 Cal ror 827 


Municipal Corporation, Bombay v Secretary of State for India, (1932) [LR P Bom 660 157, 158 


Municipal Council, Kumbakonam v Veeraperumal Padayachı, (1914) 28 ML J 147 113 
Municipal Council, Mangalore v The Codıcıl Bail Press, (1903) 14 MLJ 410—İLR 27 
Mad 547 g 631 
Muni Reddiz Emperor, (1948) 1 ML J 377 336 
Mun: Samappa ə Gurunanjappa, (1949) 2 MLJ Short Notes p 7, since reported in 
(1949) 2 MLJ 342 - 570 
Muniswami Naidu v Sagalaguna Naidu, (1925) 51 ML J 229=I L.R 49 Mad 387 . 461 
Murat Patwa v Province of Behar, AI R 1948 Pat 135 (FB). 315, 332, 333 
Murugesa Chett: o Chinnathambı Goundan, (1901) LR 24 Mad 421at424 630 
Mussamat Bibi Nabi Zohra o Rat Baınath Goenko Bahadur, (1919) 4 Pat LJ 198 238 
Mussamat Inder Kuer v Mussamat Pırthıpal Kuer, (1945) 2 M LJ 182 (PC) 273 
Muthayya Pillai v, Tinnevelly South Indian Bank, (1916) EW 341 755 
Muthiah Chettiar v Rayalu Aıyar, Nagasamı Iyer and Co , (1943) 2 MLJ 548 811 
Muthu Goundan v Perumal Iyen, (1921) 40 MLJ 429=I LR 44 Mad 588 (FB) 502 
Muthukumaraswamı Pillai o King-Emperor, (1912) I.LR 35 Mad 397 (FB) 430 
Muthukumaraswamı Pillai o Muthuswamı Thevan, (1926) 52 ML J 148=ILR 50 Mad 
639 467, 468 


Muthuswamı v Narasimha, (1933) 66 ML J 6ş6—1L R 57 Mad 696 218, 219, 230, 231, 233, 234 
Muthuswamı Chetti v Chinnammal, (1914) 26 ML J 517 g2 
Mutsaddılal o, Kundan Lal, (1905) 16 ML J 174=LR 931A 55=ILR 28All 377(PCG) 587 
, Muzaffar Hussain v, Hakim Rai, AIR 1947 Lah 283 : I51 


19 


PAGES 
N 

Naasv Westminster Bank, Ltd , (1940) A C 366 483 
Nachımuthu Goundan, Jn re, (1946) 2 ML) 197=I1 LR 1947 Mad 425 433 
Nagadeva Venkatasubbamma v Nagadeva Venkateswarlu, (1935) 43 LW 718. 79 
Nagappa v Annapooranı,I LR 1941 Mad 261 (FB) 836 
Nagapfa Chettyu V A AR Firm, (1925) 49 MLJ 306 543 
Nagiv Damodhar,I LR (1947) Nag 623 569, 570 
Nagi Reddi v Somappa, (1942) 2 MLJ 691=1 LR 1943 Mad 248 (FB) 756 
Namapıllaı Marakayar » Ramanathan Chettiar, (1926) 46 MLJ 546=LR 511A 83= 

ILR 47 Mad 337 (PC) 186, 503, 504, 509) 510, BİT, 512, 513, 514 
Nak Muhammad cr Province of Behar, AIR 1949 Pat 1 (FB) 318, 332 
Nalınıkanta, İn re, (1933) IL R 60 Cal 1262 633 
Nandan Prasad v Abdul Aziz, (1923) IL R 45 All 497 812 
Narasayya v Raja of Venkatagırı, (1940) IL R 37 Mad ratp 15 408 
Narasımha Apparao v Parthasarathı Apparao, (1913) 26 MLJ qıreLR gr LA sr 

ILR 37 Mad ıgg (PC) : N IAI 
Narasimha Chettiar v Balakrishna Chetti, (1926) 52 ML J 512 816 
Narayana v Subramanian, (1937) 1 ML J 233—=i1LR 1937 Mad 364 at 374 (FB) 155 
Narayana Ayyangar v Orr, (1902) 12 ML J a44g=I LR 26 Mad 252 506 
Narayana Holla o Balrama Hande, (1943) 2 MLJ 436 307, 308 
Narayanaraju v Suryanarayadu, (1939) 2 MLJ goi=LR 66 TA 278=ILR_ (1940) 

Mad 1 (PC) 629 
Narayana Rao v Dharnachar, (1902) 193 ML J 146=IT LR 26 Mad 514 184, 194 
Narayana Rao v Purushottama Rao, (1938) 1 MLJ 45=ILR 1938 Mad 315 273, 291 
Narayana Rao o Venkatapayya, (1937) 1 MLJ 543=I LR (1937) Mad 299 at gro 638 
Narayana Reddıar, İn ve, (1942) 1 MLJ 226 19 


Narayanaswamı Naidu v Inspector of Police, Mayavaram, (1949) 1 MLJ 1 (FB) 311, 313 
3145 322, 323, 325: 326, 329, 332, 398 


Narayanaswamı Naidu » Secretary of State for India, (1912) 24 MLJ 36 455, 456 
Narayanaswamı Pıllaı, İn re, (1932) 36 LW 127 413 
Narayanı o Sankunnı Mannadıar, (1936) 7ı MLJ 545 417, 419 
Narendralal o Gopendralal, AIR 1927 Cal 543=31 GW N 572 34:7, 349 
Narsıngh Prasad Boobna v Dhanra; Mulls, (1942) IL R 21 Pat 544 ; 242 
Naskar v Narendranath Basu, (1933) [LR 61 Cal 148 706 
Natarajav Kailasa, (1920) LR 481A 1=39 MLJ 98=ILR 44 Mad 283 (PC) 183 
Natesan Chettiar v Subbunarayana Ayyar, (r944) 2 ML J 374=I LR 1945 Mad 578 535 
National Association of Local Government Officers v Bolton Corporation, (1943) AC 166 796 
National Telephone Co , Ltd v Postmaster-General (1913) AC 546 702 
Naurangı Lal v Mahant Ram Charan Das, (1930) IL R g Pat 885 175 
Neelangouda Lımbangoda v Uyangouda Shanker Gouda, (1948) 50 Bom LR 682 20 
Neti Ramajogayya v Venkatacharlu, (1902) IL R 26 Mad 450, 453 : 187 
The New Fleming Spinning and Weaving Co , Ltd uv Kessowy: Nark, (1885) 1 L R g Bom. 373 

at 394 605 
Nıharendra Dutt Majumdar v King-Emperor, 1942 FL J 47=I1L.R 1942 Kar (FC)56 .. 301 
Nirmal Kumar v Jyot: Prasad, IL R (1941) 2 Cal 128 186 
Noor Mohammad v Karıma Bibi, (1914) 27 ML J 270 : 187 
Norwich Union Fire Insurance Society o V M H Price, Ltd , (1934) AC 455 at 463 ı 562 
Noshirwan v Sheroshbanu, (1933) IL R 58 Bom 724 . 803 
Nukula Venkatanandam, (1932) 64 ML J 122=I1 LR 56 Mad 705 402 
Nusserwanjee Pestonjee v Meer Mynoodeen Khan Wallud Meer Sudroodeen Khan Bahadur, 

(1855) 6 MIA 134 . 60 

o 
Official Assignee, Bombay v Sundaracharı, (1927) 53 ML J 209=1 L R 50 Mad 776 . 129 
Official Receiver, Guntur v Seshayya, (1940) 2 MLJ 860 540, 756 
Ontario Jockey Club o McBride, (1927) A C 916 103 
Ottos Kopje Diamond Mines, Ltd., Jn re, (1893) 1 Ch 618 103 
P 

Pachıappa Acharı v Pooyali Seenan, (1905) IL R 28 Mad. 557 618, 619, 621, 622, 623 
Padmanabhunı Narasımhadas v District Board, Kistna, A I R_ 1938 Mad. 239 112, 113 
Pakırıchı v Kunhacha, (1911) 22 MLJ 122 269 


Palanıamma! s. Muthuvenkatachala Manıagarar, (1917) 33 MLJ 759 at 772 . 270 


20 


; PAGES. 


Palani Ammalz Muthuvenkatachala Momagar, (1924) 483 MLJ‘83=LR 52 IA. 8ş— 
TLR 48 Mad 254 at 259 (PC) 2745 203 


*aleey v Dervasıgamanı, (1917) 33 MLJ 1=LR 440A 147=I] LR 40Mad 7og 
( ‘ 


ə 


179 
Palanıchamı Nadar v Governor-General of India ın Council, (1945) 2 ML J. 448 299 
Palanıyandı Pilla?v Rasappa Pillai, (1937) 2 MLJ 108 at 112 701 
K V Pandıanv Rev Pignot, (1942) 2 MLJ 350 45, 347 
Pannalal o Produce Exchange Corporation, Ltd,AIR 1946 Cal 245 662 
Panyam v Ramalakshmamma, (1931) 62 ML J 187=I LR 55 Mad 581 212 
Paramesvvara Pattar, İn re, (1930) 59 MLJ 469=I LR 54 Mad 1 (FB) 567, 568 
Parasara Bhattar o Rangaraya Bhattar, (1880) IL R 2 Mad 202 201 
Parmesharı Dın v Ram Charan, (1937) 2 MLJ 359 (PC) 535 
Parsottam Girv Narbada Gurr, (1899) LR 261 A 175=21 All 505 at 514 (PC) 155 
Parthasarathı Naidu v Koteswara Rao, (1923) 46 ML J gor=I LR 47 Mad 369 (FB) 533 
Pashupatı Bharti v The Secretary of State for India, (1939) FQR ış 644 
Patnaik s. Venkata Rao Patnaick, (1944) 1 ML J 198 636 
Pattabhirama Redd: v Balaramı Reddi, (1944) 2 ML J 326 (FB) 177, 187 
Pattukkayıl Chakkutt: v Chandukkuttı, (1927) 53 ME J 368 805 
Peddayya o Ramalingam, (1888) IL R ır Mad 406 529 
Peravallı Kotayya v Ponnapaili Ramakrishnayya, (1937) 2 ML J 573 at 587 515 
Periakaruppan Chettiar v Ramaswamı Chettiar, (1928) 27 LW 418 828 
Perıasamı Pillai s. Sivathia Pillai, (1940) 2 ML J 498 743 
Perıaswamı v Krishna Ayyan, (1902) 12 ML J 166—ILR 25 Mad 431 (FB). 218, 221, 223, 


224, 225, 232, 233, 234 
Perichiappa Chettiar v Nachıappan, (1930) 35 LW 206 at 207. 348, 349, 350, 351, 354, 355 


Perrya v Kondayya, (1948) 1 ML J 2g0=I1 LR (1948) Mad 872 835 
Perıya Miyan Marakayar o Subramania Iyer, (1923) 46 ML J 255 7I, 72, 592 
Perry v Clissold, (1907) AC 73 , 194 
Perry v. Suffields, (1916) 2 Ch 187 482 
Perumal Reddiar o Suppiah Thevar, (1945) 1 ML J 341 832 
Peruvian Gnano Co v Dreyfus Bros , (1892) AC 166 IQI 
Pethu Reddiar v Rajambu Ammal, (1948) ə MLJ 25=LR 751A 159 (PC) . 237 
Piara Lalc Lanaram, (1935) IL R 17 Lah 78 . 180 
Pickup v Thames Insurance Co , (1878) 3 Q BD 594 508 
Pırthıra) Singh ə Rukmin Kuer, (1926) 95 1G 343 607, 608 
Pirthwi Nath Bhargava v Estate of late Triloknath Bhargava, (1934) [LR 10 Luck 196 632 
Pıtcha Kuttıya Pıllaı ə Doraıswamı Mooppanar, (1924) 47 ML J 448 218 
Ponnambala s Periannan Ghettı, (1996) 71 MLJ ıop—UR öş 1A 26:=I LR 5g Mad 

809 (PC) 183, 186 
Ponnambala Desikar ə Hindu Raligious Endowments Board, Madras, (1941) 2M LJ 175= 

LL R (1941) Mad 807 793 
Ponnammal v Rajambu Ammal, (1945)IMLJ 73—ILR (1945) Mad 672 - 238 
Ponting o Noakes, (1894) 2 Q. B 281 .. I44 
Pothı Naicken v. Naganna Naıcken, (1g15) go MLJ 62 758 
Powell v Apollo Candle Co , (1885) ro AC 282 667, 670, 671 
Mst Prakash Kaur » Mst Udham Kaur, (1947) 1 ML J.127=1946F LJ 110 N 537 
Pramathanath Mullick v Pradyumna Kumar Mullick, (1925) 49 MLJ go=LR 521A. 

245=I1LR sz Cal 809 (PC) 173, 179, 185 
Prasannakumarı Debya vo, Golabchand Baboo, (1875) LR 2T A. 145 182, 185 
Prasanna Kumar Khan ? Umar Charan Hazra, (1896) 1 CW N rao 401 
Pratapa Simha Raja Saheb v Sımjı Raja Saheb, (1926) 51 MLJ 652 ». BÖŞ 
Pratapsingh Shıvsıngh vo Agarsıngljı Rajasangjı, (1918) LR 461A 97=I1 LR 43 Bom 

778 (PC) 211, 212 


Pramıla Devys case, TLR (1939) Lah r=(1939) 1 MLJ 98 (PC) 97, 98, 135, 137, 931 
Premsukh Gulguha » Habib Ullah, ATR 1945 Gal 355 


570 
Prendergast » Turton, (1841)1 Y & CSC o8=62ER 807 100 
Probhat Chandra Barua v The King-Emperor, (1930) 59 MLJ 814=LR 571A 228 
(PG) 267, 268 
Proctor v Bennıs, (1887) 36 Ch D 740 87 
Province of Bihar v Maharaja Pratab Udamath Sahı Deo, (1941) IL R 20 Pat 6gg 630 
Public Prosecutor v Oor Goundan, (1947) 2 ML J 427 452, 453 
Public Prosecutor v Subba Mudalar, (1937) MW WN 175 301 
L P E Pugh o. Ashutosh Sen, (1928) 56 MLJ 5ryeLR 56 1A 93=IT LR 8 Pat 
516 (PC) 99 


Pundarıkakshayya v Sreeramulu, (1945) 2 MLJ 375=1LR_ 1946 Mad 242 _ 180, 193, 638 
Puranchand Nahatta » Monmothonath Mukherp, (1927) 54 MLJ 473=LR,55 1A 61- 

ILR 55 Cal 532 (PC) .. 687 
Purushottam Haran o, Emperor, AIR, 1946 Bom, 492=47 Cr L J goo. 462, 463, 464 


21 


PAGES, 
” LY ‘ Q 
The Queen v Burah, (1882) 7 AC 829 676 


The Queen v Burah, (1878) LR 51A 178=I LR 4 Cal 172 (P C) 360,,363, 369, 370, 376, 


380, 670, 675, 676 
Queen Empress y Ramakka, (1884) ILR 8 Mad 5 


i 4II 
R 

R v Bates, (ıgır) 1 KB 964=80LJ KB 507 465 
R v Bowman, 6 C & P, 337 465 
R v Elahee Buksh, (1866) 5 WR Cr 80 : 195 
R v Jackson, (1891) r OB 671 .. 8323 
R wv Marsham, (1912) 2 KB 362=81 LJ KB 957 465 
R v Simpson, (1914) 1 KB 66 = 83 LJ KB 233 . 455 
Radhakrıshna v Satyanaravana, (1948) 2 MLJ 33: : 271 
Radharanı v Nıbaran Chandra, AİR 1929 Cal 512 116 
Raghava v Devarajulu, (1942) 2 MLJ 724=I LR 1943 Mad 563 308, 309 
Raghavalu Chettiar v Seethamma, (1914) 27 MLT 266 187 
Rahima Bibi v Sharfuddın, (1946) 2 ML J 305=I LR 1947 Mad 54: ; 734 
Rahımanessa Bi v SK Halım, AIR 1928 Gal 814 - 518 
Rai Bahadur Bansıdar Dhandania v Karoo Mandar, (1938) IL R 17 Pat 666 523 
Rajagopala Aiyar v Venkatarama Aryar, (1947)2 MLJ 37 (PCG) 733 


Rajah Amir Hassan Khan v Sheo Baksh Singh, (1884) LR. ır TA 237=I LR 11 Cal 6 
(PC) 


. 9 

Rajagopal, In ze, (1943) 2 MLJ 634=ILR 1944 Mad 308 (FB) 198, 431 

Rayamanıckam Chetty s Abdul Halım Sahib, (1941) 1 ML) 22 744 
Raja Mustafa Alı Khany Commıssıoner of Income-tax, United Provinces, Aymer and Merwara, 

(1949) 1 MLJ 165=LR 75 1A 268 (PC) 266 


The Raja of Sivaganga v Venkatachalam Chetty, (1934) 67 ML J 268 457 
Rajah of Vizianagaram o Raja Somasekararay, (1900) 13 ML J 83=I LR 26 Mad 686 (FB) 420 
Rajah of Vizianagaram v The Government, (1932) 63 M L J 73 567, 568 
Rayangam Aryar ? Rajangam Anyar, (1922) 44 M LJ 745=LR 501 A.132=I LR 46 Mad 
373 (PC) 
Raja Sree Nath Bahadur v The Secretary of State for İndia ın Council, (1904) 8 CWN. 
294 348, 349, 350, 352, 355 
İn re Ray Dhar Kalu Patil, (1948) 50 Bom LR 183 (FB) 313, 324, 332, 334 
Rajendranath Dutt v Shek Muhammad Lal, (1881) LR 8IA 1395=I LR. 8 Cal 42 


789 


(PC) 185, 186 
Rayendraprasad Bose v Gopal Prasad Sen, (1930) 59 MLJ 615=LR 571A 296=I LR 

10 Pat 187 (PC) 216, 587, 588, 589 
Rajeswar Rao Garu v Venkala Rayanım Garu, ( 1941)2MLJ 304 807 
Rayıtagırıpathı v Pedakotayya, (1933) 65 M LJ 675 841, 842 
Rajnithi v Nrisingha, (1933) IL R 12 Pat 723 602 
Rayoo » Palaniappa Chettiar, (1940) 2 ML J 817 . 743 
Ramabhadrachar v Srinivasa Ayyangar, (1900) ILR. 24 Mad 85 606, 607 
Ramachandra v Krishna Rao, (1908) IL R 32 Bom 259 . 995 
Ramachandra Misra v Ganeshchandra Gangopadhya, (1916) 21 C.WN 404 .. 563 
Ramachandrappa v Narayanappa, AIR 1940 Mad 339 : 757 
Ramachandra Raju v Appaya, (1915) 2 LW _ 916 : 237 
Rama Iyer o Mınakshı Ammal, (1030) 93 LW 384 290, 291 
535 Iyer v Nataraya Anyar, (1948) 1 ML J 125 - 803 
Ramakrishna v Manıkka, (1937) 1 MLJ 587 .. 81 
Ramakrishna v Vinayak Naravan, (1910) ILR 34 Bom 354 : 437 
Ramakrishna Mudalıar » Manicka Mudalıar, (1937) r MLJ 587 at 593 8rr 
Ramalinga v Sıvachıdambara, (1918) 36 MLJ 575=ILR 42 Mad 440 . 181 
Ramalınga Annavı v Narayana Annavi, (1922) 43 MLJ 4298=LR 49 1A, 168=ILR 

45 Mad 489 (PC) 288, 759 
Ramalinga Chettiar v Radhakrıshna Chettiar, (1935) 7o MLJ oo .. 224 
Ramanatha v Annamalai, (1934) 66 MLJ 451=I LR 57 Mad. 1031 . 180 
Ramanathan Chetti ə Subramanıa Chetti, (1926) 51 MLJ 295 346, 347, 353 


Ramanathan Chettiar v Shanmugham Chettiar, (1944) 1 M LJ 384 (600 BAI 
Ramanna o Jagannadha, (1941) 2 MLJ 58=LR 681A 75=I LR 1942 Mad. 886 (PC) 273 
Rama Reddı v Motilal Daga, ILR (1938) Mad 326 598 
Ramareddi v Rangadasan, (1925) 50 MLT 5895=I LR 49 Mad. 543 .. 185 
Rama Sah v Lal Chand, f1940) 1 ML J 895=LR,67¥A 160=I LR, 93 Lah. 470'(PG) 309 
Ramasamı o, Sreeramulu Chetti, (1896) I.L.R, 19 Mad, 149 ı re 605 


1949—11—D 


22 


Ramasubbayya v Chenchuramayya, (1947) 2 MLJ 3g9=LR 741A 162 (PC) 
Ramasubbier v Rama Anya, (1941) 1 39 

Ramaswamı v Rajagopalacharı, (1940) 1 MLJ 32=ILR 1940 Mad 259 
Ramaswamı ə Ramaswami, AIR 1945 Mad 342 

Ramaswamtv Rangachan, (1940) r ML J 32=1LR 1940 Mad 259 

Ramaswamı Aivar v Ramayva Sastrıgal, (1941) 1 ML J 295 

Ramaswamı Aıyar £ Veerarayan Raja, (1941) 1 MLJ 629 

Ramaswamı Chettiar ə Chinnappa Chetti, (1933) 64 ML 637 

Ramaswamı Chettiar v Srinivasa lye, (1935) 70 ML J 214 

Ramaswamı Chettiar o Srinivasa Pillai, (1933) 66 ML J 424 

Ramaswamy Goundar v Ramaswamy Goundar, (1942) 2 ML J 595 
RamaswamiGoundanz Sıngaperumal Kadavul, (1923) 50 MLJj 42 

Ramaswamı Kottadıar o Murugesa Mudalı, (1897) 7M LJ 229=I LR 20 Mad 452 
Ramaswamı Naidu vAyyalu Naidu, (1923) 49 MIL J 196 

Ramaswamı Pillai o Kasinatha Iyer, (1927) MWN 356 

Ramayya » Achamma, (1944) 2 MLJ 164=I LR 1945 Mad 160 (FB) 
Ramayva Pantulu v Kutty and Rao (Engineer) Ltd, (1949) 1 MLJ 291. 
Ramcharan zs Nim2i, (1921) 35 CLJ 58 

Rameswaramayya v Zamındaı of Kalahasu, (1939) 1 MLJ 618 

Ram Kırpal Shukul ə Rupkuau, (1883) LR ır TA 37—ILR 6 All 269 (PC) 
Ramlaksahu ə Mt Ramıa, (1947) ILR 26 Pat. 340 (FB) 

Ramnad Case, (1868) 12 MIA 397 


PAGES 


203, 210 
769, 770 


201 to 214 


Ramnarain Sahu v Mst Makhna, (1939) 2 MLJ 569=I LR 1939 All 680 (PC) 271, 289 


Ram Pershad Singh. Lakhpatı Koer, (1go2) LR qoLA 1=I LR go Cal 231 (PC) 285 
Ram Praskash Das v Anand Das, (1916) 31 MLJ 1=L.R 4g 1A. 73=1 LR 43 Cal 707 

at 714 (PC) 189 
Ram Saran Roy v Sohsı Bushan Ghose, (1921) 651 G 594 391 
Ramsden » Dyson, (1966) LR r HE 129 87, 408 
Ramasunderlal vz Lakshmınaravana, (1929) 57 ML J 7(PC) : 179 
Ram Tuhul Singh v Bısseswarlal Sahoo, (1875) LR 214A 131 (P,C) 735 
Rangacharyulu v Venkanna, SA 2349/1945 250, 251 
Rangasayı s Nagaratnamma, (1933) 65 MLJ 630=1LR 57 Mad g5 (FB) 272, 290 
Rangaswamı v Chınnasun amı, (1915) 28 ML J 326 187 
Rangaswamı Goundan v Kandaswamı Goundan, (1942) 2 MLJ 361 756 
Rangaswamı Nadar v Pıchamanı Nadar, (1941) 2M LJ ogi 14 
Rangaswamı Nardu o Sundararajulu Naidu, (1916) 31 MLJ 472 279 
Rangoon Botatoung Co ,'w Collector of Rangoon, (1912) 23 MLJ 276=LR 391A 197 

=I LR 4oCal a1 (PC) 23 
Rangu Bai v Bhag rit Bar, (1877) IL R 2 Bom 377 588 
Rani Srımatı zə Khajendra Narayan Singh, (1904) LR 317 A 127=I LR 31 Cal 871 
5-DƏ . 352 
Ratnavelu Chettiar s Francıscu Udayar, (1045) 1 MLJ 472 834, 835 
Rattanlal o Bar nath (1937) TLR 1g Lah 1 (PC) : 690 
Rayarappan Nayanar v Madhavi Amma, (1949) 2 ML.J 599 | , Gor 
Re Greater Britain Insurance Corporation Lim , Ex parte Brockdorff, 124 L.T 194 103 
Renoufv A G, (1936) AG 445 at 460 450 
Rex v Baskerville, (1916) 2 KB 658 : . 430 
Rex v ‘Halliday, (1917) AG 260 321, 326 
Rex v Krishna AIR 1g4o Mad 329 ” 297 
Rex v Mohesh Biswas, (1873) 19 Suth WR (Crl) Page 16 431 
Rex v Tilak, (1948) AL J 399 . 616 
Richards Davies v Edwards, (1910) Ch, D 74 141 
Robins v National Trust Co, (1927) AC 4515 at 517 491, 509 
Rodger v The Comptoir D’Escompte de Paris, (1871) LR 3 PC 465 (702 
Rohan: Ramandhvva) Prasad Sıngh v Har Prasad Singh, (1943)2 MLJ 460 (PC) sa: “YOL 
Royal Trust Co , v Attorney-General of Alberta, (1930) ACG 144 652 
Rule v Jewel, (1881) 18 Ch 660 7 100 
Russel R , (1882) 7A € 829, 840 ; 82 
Russell v Duke of Norfolk and others, (1949) r All ER 109 581 
Russel o The Queen (1882) 7A C 829 360, 363, 370, 371, 376, 377, 670. 671, 675 
Russian Bank of Foreign Trade, İn ie, (1934) 1 Ch D 720, 652 

” S 

Sachi Prasad Mukherjee » Amarnath Roy Chowdhury, (1918) ILR 46 Gal. 103 706, 707 
Sahabyada Farıdun Shıko v Fakir Muhammad, (1914) 24 1G 862 600 
Sahu Nand Kishore v Shadı Ram, AIR 1926 All 457 . 766 
Sakuntala Bai » Court of Wards, IL R. (1942) Nag 629 127 


rr 


PAGES, 


Salomon’s case, (1897) AC 22 102 
Satyanarayana v Kajı Reddi, (1945) 2 MLJ 427=1 LR 1946 Mad 542 619 


Salyanarayana v Mallayya, (1934) 68 MLJ 540=I LR 58 Mad 735 037 
Sampath Chetty 2 M S Sankara Iyer, (1930) MWWN 8og R 707) 2 
180 


Sankaralıngam v Kuppuswamı, AIR 1935 Mad 305 
Sankaralingam Pıllaı r Veluchamı Pillai, (1942) 2M LJ 678=ILR 1943 Mad 309 (FB) <> 


Sankara Mining Syndicate, Ltd , Nellore » Secretary of State for India ın Council, (1938) 2 


MLJ 141 158 
Sankaranarayana v The Hindu Religious Endowments Board, LR 74 1A 230=1 LR 

1948 Mad 585 (PC) 182 
Sankaranarayana Reddiv Taluk Board, Aruppukottaı, (1937) 2 ML J 903 631 
Sanval ce p Satrupu Kunwar, (1995) 16 MLJ 77=LR 331A 53=ILR 28 All 215 — 

(P 
Sarajubala Devi v Jyotir Moyee Debi, (1931) 61 ML J 501=LR 581A 270=I LR 

59 Cal 142 (PC), dön 
Sarat Chander Dey » Gopal Chunder Laha, (1892) LR rg 1 A 203=I LR 20Cal 296(PC) g2 
Saro) Bansı Debiz Mahendranath Bhadurı,I LR (1927) 54 Gal 836 252 
Sarojını Devi v Subramamian, (1944) 1 MLJ 361=I LR (1945) Mad ör 630 
o vy Sri Krishandas, (1936) zı ML. 8is-L R 631A 384=I1LR 17 Lah 644 : 

(PG) 75 
Satyabhama v Jatindra Mohan, AIR 1929 Cal 269 . 640 
Satyanarayana v Mallayya, (1934) 68 ML J 540=ILR 58 Mad 735 (FB) 638 
Secretary of State v. Bhagwandas, AI R 1938 Bom 168 158 
Secretary of State v Krishna Rao, (1945) 2 MLJ 352=LR 720A 211=IT LR (1946) 

Mad 225 (PC) 455) 456, 457 
Secretary of State for India v Mask and Co ,(1940)2 MLJ 140=LR 671A 222—-ILR 

(1940) Mad 599 at 614 (PC) 457 
Secretary of Statev G T Sarin and Co , {1g29) I LR 11 Lah 375 158 
Secretary of State » Thinnappa Chettiar, (1943) ə MLJ 382=LR yolA 112 (PC) . 501 
Secretary of State o Virarayan, I LR (1885) 9 Mad 175 595 
Secretary of State for India s Chelikanı Rama Rao, (1916) 31 MLJ 324=LR 421A g2— 

ILR 39 Mad 617 (PC) 23 
Secretary of State for India in Council v Hindustan Co-operative Insurance Soceity Ltd, 

(1931) 61 ML J 864—L R 581A 259=I LR 59 Cal 55 (PC) 23 
Secretary of State for India in Council o Luchmeswar Singh, (1888) LR 161A 6=IL.R 

16 Cal 223 (PC) 510 


Secretary of State for India, » Srimathu Vidhya Sri Varada Thirtha Swamıgal, (1942) 
2MLJ 367=LR 691A 22at39=I1 LR 1942 Mad 893 (PC) 506 


Seetharamanna v Appiah, (1925) so MLJ 68g=I LR 49 Mad 768 180, 182 
Seethayya v Somayajulu, (1929) 56 MLJ 730=LR 561A 146=I LR 52 Mad 453 
(PC) 


516 
Seshamma s Narasımha Rao, (1940) 1 ML J 400=I LR 1940 Mad 454 (FB) 203, 214 
Seshammal ə Munıswamı Mudaliar, (1897) 8 ML J 105 733, 735 
Seshayya Garu v Rayah of Pithapur, (1916) 31 ML 214 627 
Seth Badiidas Daga and another ə "The Commissıoner of Income-tax, Central and United 
Provinces, Lucknow, IL R 1945 Nag 328 - 124 
Seturatnam Ayer v Venkatachala Goundan, (1919) 38 ML 476=LR 471A 76= 
ILR 43 Mad 567 (PC) 508, 510, 511, 512 
Seward v Vera Cruz, (1884) to AC 59 po 
Shahid Ganj Case, (1940) 2 ML J goşeL R 671 A 251=I LR igqoLah 493 PC) - = 185 
Shaılabala Dasee o Gobardhandas Ladsarıa, (1934) IL R 62 Cal rs . 596 
Shamınath Sah: » Lalyichaube (1913) IL R 35 All 180 ~ 775 
Sham Kuar v Mohanunde Sahoy, (1891) IL R 19 Cal gol 775 
Shamrao o Raghunandan,I LR (1939) Bom 228 « 107 
Sharıfv Emperor,I LR (1944) Lah 463=AIR 1944 Lah 472 432 
Sheik Palat vo Sarwan Sahu, (1918) 55 1G 271 (1) 261 
Sheik 77 Illahı » Mohamed Hayat Khan, (1943) LR zo LA. 225=(1943) 2 MLJ 606 
PO) 738 
Sheo Pershad Singh ə, Saheb Lal, (1892) IL 20 Cal 453 i 181 
Sheo Sanker Gir v Ram Shevak, (1896) I L R. 24 Cal 77, 82, 83 182 
Shivarao z Pundlik, (1902) IL R 26 Bom 437 420 
Shıvbaı v Yesoo, (1918) IL R 43 Bom 235 131, 132 
Shri Goswami v Shri Govardhan Lalşı, (1890) I LR 14 Bom 541 B24, 826 


Sıbnath Banerj's case, (1945) 2 M LJ g25=LR 721 A 241=1945 F LJ. 222 (PC.), 322, 323, 
325, 32 


24 


Sılvestervaz ə, Lows Dias, AIR 1930 Bom 120 

Sımulu Ebrahim Rowthan » Abdul Rahuman Mahomed, (1898) 8M L J. 182 
Singh Chhajor v King-Emperor, (1946)2 ML J 299 LR 731A 199 (P C) 
Sitanath Bhadra v Jatındra Nath Sırcar, (1930) IL R s? Cal 65 
Sıvagurunatha v Padmavathı, (1941) 1 M LJ 441=I LR 1941 Mad 513 (F B) 
Sıvaramayya v Venkayyamma, (1945)2MLJ 412 

Sivasankaran s Taluk Board, Penukonda, AIR 1936 Mad. 945 


Siva Subramanya v Secretary of State, (1888) I LR g Mad 285 

Sıvaswamı Chetty v Sevugan Chetty, (1902) 12 M L J 17=1 L R 25 Mad 389 
Smith v Emperor, (1925) IL R 53 Cal 333 

Smith Stone and Knight v Birmingham Corporation, (1939) 4 AUER 116 
Soar v Ashwell, (1893) 2 OB 390, 394 

Soho Square Syndicate Ltd ,v E Pollard and Co , (1940) r Ch 638 
Somasundaram v Chokkalıngam, (1916) 1 UR 40 Mad 780 

Sopher’s case, (1944) 2 ML J 20=LR 71 LA 93(PC) 


Soundararajan v Arunachalam Chetty, (1915) ag ML J 816=I LR 39 Mad 35 
277, 282, 286, 292 


Spencer v Hooton, (1920) 4 Munitions Appeals 67 
Sree Sankaracharı Swamiar v Varada Pillar, (r903) 1 LR 27 Mad 332 at 336 


Srı Goswamı Gopal Lalı v Sri Goswamı Jaidas Lal, (1885) 5 AWN 99 
Sri Krishna Das v Nathuram, (1926) 52 MLJ 7eo=LR 54 IA 7gelLR 49 All 
ğ 


149 (PC) 


Srımathı Bebhabatı Devi v Kumar Ramendra Narayan Roy, (1946) 2ML J 442=LR 73 


LA 246==(1946) AC 508 at page 521 (P C) 
Srınıvasacharıar o Bysanı Krishnayya, {1941) 1 MLJ 833 


PAGES. 


797 
777 
681 
825, 826 
638 
607 

12, 113 
595 
391 
256 
102 
178 
698 
701 
42, 43 
272, 


398 
772 
651 


179 


491 
397 


Srınıvasacharıar v Evalappa Mudalıar, (1922) LR 49 1A 237=I] LR 45 Mad 565= 


43 ML J 536 (P.C) 
Srınıvasacharlu v Subuddhı, (1gı2) 2g ML J 948, 951 


Srınıvasamurthı vu Venkatavaradha Iyengar, (1911) 21 MLJ 669=LR 38 JA 129= 


ILR 34 Mad 257 (PC) 
In re Srinivasan, Cr M P No 43 0f 194g9=(1949) 1 ML J 58: 


189 
187 


116 
326 


Sri Sri Sri Nandamanı Ananga Bhima Deo v Sri Madana Mohana Deo, (1936) 71 ML J 


604=I LR 1937 Mad 320 
Sripati Datta v Bıbhutı Bhushan Datta, (1925) IL R 53 Cal 31g 


Sri Rajah Kotagırı Madhava Rao Bahadur v Papayya Rao, (1946) 1 MLJ 287= 


ILR 1946 Mad 760 


Sri Raja Venkata Narasimha Apparao v Parthasarathı Apparao, (1913) 26 ML J 


ILR 37 Mad 199=LR 4IIA 51 (PC) 
Stevenson, Ex parte, (1892) r Q BD 60g 
Stone Bakerv Stone, (1895) 2 Ch D 196 
Stowe v, Jolliffe, (1874) L R gCom Pleas 446 
‘Strickland v Gima, (1930) AC 285 


Subbanna v. Balasubba Reddi, (1945) 1 ML J 140=I LR (1945) Mad 610 (F B ). 


Subba Rao v Mahalakshmamma, (1930) şo ML J.558=I L R 54 Mad. 27 
Subbarayudu v Lakshminarasamma, (1939) 2 MLJ 533 


Subbayya v Anantaramayya, (1928) 57 M.L J 826=I LR 53 Mad 84 (FB). 
Subramanıa v Official Liquidator, (1949) 1M LJ 107 

Subramanıa Aıyar o Nagarathna Naıcker, (1909) zo ML J 151 
Subramanıa Gurukkal ». Srinivasa Rao, AIR 1940 Mad 617 
Subramanıam v Srivaikuntam Kaılasanathaswamı Koil, (1933) 39 L W. 389 


262 
600 


747 


qılı 


587, 588 


644 
141 
447 
450 
529, 531 
758 
522 
793, 735 
.. 683 
187 
171 
77 


Subramaniam v Venkamma, (1903) ı3 MLJ 239=I LR 26 Mad 627 201, 206, 212, 213, 215, 


Sundarsana v Dalayya, (1943) 1 MLJ 339g=I LR (1944) Mad 218 
Sultan Mohıdeen v Savalayammal, (1892) 2 ML J 50=I LR 15 Mad 343 
Sundaram Chettnar o Vallıammal, (1934) 1 LR 58 Mad 116 


Sundara Mudalıar v Ratnavelu Mudaliar, (1926) 56 M LJ 476=1 L R.52 Mad sor, 


Sundaram Ayyar v Kulathu Ayyar, (1915) ag ML J 505=1 LR.39 Mad 101$ 
Sundarı Ammal ə Subramanıa Aryar, (1902) 26 Mad 505. 

Sunder Devi v Datta Traya Narhar, (1933) IL R 55 All 666 

In re Sundern Lalajı, ATR 1947 Bom 30 


216, 217 
180 
220 


72, 591, 592 


353 355 
420, 427 


733: 755 
: 8 


5 I 
632 


Sunder Singh Mayıthıa v Commussioner of Income-tax, United and Central Provinces, (1942) 


2M.LJ 76:=LR 691A t1g=I LR (1943) All. 69 (PC) 


Superior Bank Ltd , Muzaffarnagar v Budh Singh, AIR 1924 All 698 
Sura) Bansı v. Sheo Prasad, (1879) LR GTA 88=I LR 5 Cal. 148, 165 


759 
766 
.. ĞI 


Suraj Narain vo Iqbal Narain, (1912) 24 M.L J 345=L.R. 401A qol LR 35 All 80 (PC) 
271, 272, 276, 277, 281, 286, 288, 290 


25 


PAGES. 


Suramma v Surıyanarayana Jagapathıraju, (1918) 35 ML J 443=I LR 42 Mad 114 . 426 
Surendrakrishna v Iswar Bhuvaneswarı, (1932) 1 L R 60 Cal 54, 73, 77 affirmed on appeal by 
the PC in (1937) 2 MLJ 527=LR 641A 203=I LR (1937) 2 Cal 44 (PC) 185 


Surendranath v Nagarchand, (1946) ILR 25 Pat 779 600, 6or 


Suryanarayana v Patanna, (1913) 26M LJ gg—ILR 38 Mad. 608 e 507 
Suryanarayana v Patanna, (1918) 36 MLJ 585=LR 451A 209=I LR 41 Mad 1012 

(PÇ) 502, 506, 507, 508 
Suryanarayana v Ramachandrudu, (1932) 37 L W. 655. 426, 427 
Suryanarayana v Venkatadu, (1949)1 ML 520 250, 251 
Suryanarayana v Venkataramana, (1906) 16 MLJ 276=LR 331A 145=ILR 2g Mad. 

382 (P G.) 210 
Svvamıgal Case, (1942)2 ML J 367=LR 691A 22=I LR (1942) Mad 893 (PC) 456 
Swiss Bank Corporation v Bochimsche Industrial Bank, (1923) 1 K B 673 at 678 .. 652 
Syed Emam Montozuddeen Muhammad v Raj Coomar Das, (1875) 23 WR 187 535 
Syed Kasam v Jorawar Singh, (1922) 43 ML J 676=LR 491A 358=I1 LR 50 Cal 84 

(PC) . 271 

T 
Taırt Bhushan v Sridhar Salıgram, İL R (1941) 2 Cal 477 ; 184 
Taniabaıo Ranganath, AIR 19426 Nag 476 437 
Tarıt Bhusan vo Sridhar Thakur, (1941) 45 GWN 932=AIR 1942 Cal gg ; 193 
Tasker ə. Small, (1837) 40 ER 848, 850 569 
Tata Iron and Steel Co , Ltd. Chief Revenue Authority of Bombay, (1923) 45 M.L J 295= 

LR 501A 212=I LR 47 Bom 724 (PC) , 75 
Tekadevı v. Gopaladas, AIR 1930 Lah 289 . 253 
Thandayuthapanı Kannıgal o Raghunath Kannıgal, (ıgıı) 21 MLJ 240=ILR 35 M 

239 .. 286 
hanı ali v. Doraısvvamı Pillai, (1914) 27 ML J. 272 .. 529 
Thanmull v Krıshnaswamı, AI R 1935 Mad 988 3 404. 
"Thavasımuthu v Thavasımuthu, A 1 R. 1931 Mad 824 .— 437 
Theberge v Loudry, (1876) LR 2 AC 102 450 
Thenju o Chimmu, (1884) ILR 7 Mad 413 416, 417, 418 
Thimma Redd: v Subba Reddiar, (1918) MWN 507 218, 225 
Thompson v British Medical Association (N S W Branch), (1924) AC 764atp 781 580 
Thyagaraja Bhagavathar’s Case, (1046) 1 MLJ 42 =I LR 1946 Mad. 389 431 
Tomlinson v Bullock, (1879) 4 Q BD 230 666 
Tompkin ə Rogers 90 LJ K B 501 139 
Toon Lal v Sonoo Lal, AIR 1938 Pat 522 707 
Townsend v Wathen, (1808) 9 East 277—ıo3 ER 579 : 144. 
Travancore Case, 8 Mad Jurist 58 205, 212 
Tuljaram v Alagappa Chettiar, (1910) 21 MLJ 1=I LR 35 Mad 1 (FB) 150 
Tulsidas ə Vaghal Rasinghn, (1932) TLR 57 Bom 4o (FB) 180, 193 
Tyrellv Painton, (1894) LR P 151=42WR 343 471 

U 
Umayal v Lakshmi, (1944) 1 MLJ 7o=I LR 1944 Mad 556 : 
Umayal Achı v Lakshmi Achı, (1945) 1 MLJ ro8-—İLR 1945 Kar 39=(1945) FLJ 

8 (FC 8 
Üz 2 on ə Mathan, (1917) 33 ML) 413 . 
Upadrashta Venkata Sastrulu v Dıvı'Seetharamudu, (1919) 37 ML J 42=LR 461A 123 
Uppalapatı Hemadrı v Kodalı Scshamma, AER 1931 Mad 113 777 
Urlam Case, (1917) 33 MLJ 144=LR 441A 166=I LR 40 Mad 886 (PC) 456 

Vv 
Vadamalaı Thiruvanatha Sevuga Pandia Thevar v Sankaramoorth: Naidu, (1918) 36 ML J 

1og=I LR 42 Mad 197 at 202 772 
Vaıravan Chettiar v Srınıvasacharıar (1921) 40 MLJ 481=I LR 44 Mad 499 (FB) 654. 
Vallıa Nachıaru A K R M M MaıyappaChett, ATIR 1925 Mad gop 518 
Varagunarama Pandıa Chinnathambiar v Rengaswam: Naidu, (1939) 2 ML J 292 26 457 
Varley ə Coppard, (1872) L R 7 Common Pleas 505 425 
Vasudevan v Sankaran, (1897) 7MLJ 1oz=I LR 20 Mad 129 (FB) 416, 417, 419 
Vasudeva Rao v Packırı Mohammad Rowther, A IR 1940 Mad 617 176 
Vatokoer v Rowshan Singh, (1867) 3 WR 82 286 


Vedakannu Nadar v Ranganatha Mudaliar, (1938) 2 ML J 663 171, 172, 174, 175, 176, 177, 
180, 181, 183, 184, 188, 189, 190, 192 


26 


PAGES 
Veerabasavaraju v Balasurya Prasada Rao, (1918) 36 M.LJ 40=LR 451A 265=ILR 
41 Mad 998 (PC) 202, 208, 214 
Veerammal v Kamu Ammal, (1915) 2 LW 850 529 
Veeranan Ambalam v Annaswamı Atyar, (1911) 21 MLJ 345 RII 
Velayya v Hindu, Rehgious Endowments Board, (1938) 1 ML J 487 345, 346, 352 
Vellanki Venkatakrıshnarao ə Venkata Ramalakshmı, (1876) LR 4 1A ı—ILR 1 Mad 
174 (PC) , 212 
P M A. Velliappa Chettiar v Saha Govinda Doss, (1928) 57 ML J. 190=52 Mad 809 (FB) 736 
Vellingiri, In ve, Cr RG No 477 of 1948 453 
Velu Sethurayar v Karupayammal, (1945) a MLJ 442 585 
Venkamma v Subramamam, (1906) 17 MLJ 114=LR 34 [A 22—ILR 30 Mad so 
(PC) 201, 202 213 
Venkanna v Lakshmıpathı Razu, (1946) 1 ML J 300 : 250 
Venkatachalapathı v Subbaravudu, (18g0) ILR 13 Mad 293, 306 187 
Venkatachalapatırao v Kameswaramma, (1917) 33 ML J 515=1 LR 41 Mad 151 (FB) 766 
İn re Venkatachala Thevar, (1948) ə MLJ 67 329, 333 
Venkatadrı Somappa v Venkataswamı Chettı, (1941) 1 ML J 782 809 
Venkatagırı Iyengar v Hindu Religious Endowments Board, (1949) 1 ML. J 503 624, 625 
Venkatakrıshna v Annapurnamma, (1899) 1o ML J 73—ILR 23 Mad 486, 488 212 
Venkatakrishnamma v Annapurnamma, (1899) 1o MLJ 73=ILR 23 Mad 486 201 
Venkatakrishnayya v Venkatanaravana Rao, AIR 1936 Mad 733 437 
Venkatakutumba Rao v Veerabhadrudu, (1943) 1 ML J 211 807 
Venkata Lakshmamma v Sethayya, (1920) 39 ML J 30=I1 LR 43 Mad 786 427 
Venkata Lakshmamma Garu z Achı Redd, (1921) 40 MLJ gıg—ILR 44 Mad 433 (FB) 427 
Venkatanarasımha v Venkataratnam, (1914) 32 MLJ 63 155 
Venkatanarasımha Naidu v Dandamud: Kotayya, (1897) 7 ML J 251=I1LR 20 Mad 
299 505, 506, 513, 626 
Venkatanarayana v Somaraju, (1937) 2 MLJ 251=I LR 1937 Mad 880(FB)_ 181, 540, e 
755: 75 
Venkatapathı v Purnamma, (1915) MWN 236 216 
Venkatapathı Raju v Venkatanarasımha Raju, (1936) 71 MLJ 558=LR 63 1A 397= 
ILR 1937 Mad 1 (PC) 529 
Venkatarama A1yangai v Kasturiranga Aryangar, (1916) 31 ML J 777=I LR 40 Mad 212, R 
223 187 
Venkatarama Iyer z Collector of Tanjore, (1930) TILR 53 Mad gör 245 
Venkatarama Mohandas z Kamin Kundıah, (1945) 2 M LJ 591 568 
Venkataraman v Commussıoner of Police, Madras, (1949) 1 ML J go 215, 316, 328, 329, 330 
Venkatarama Naidu v Emperor, (1929) MW N (Crl) 143 445 
Venkataramana v Emperor, (1933) MWWN 1129 431 
Venkataramarajuv Papamma (1914) 27M LJ 638=I LR 39 Mad 77 216 
Venkatarama Sastrı v Venkatanarasımhan, (1937) 2 ML J 881 618, 619, 620, 621 
Venkatarama Sıvan v The Secretary of State for India, (1919) 36 ML J 203 455 
Venkataramayya v Pundarıkakshudu, (1942) 1 MLJ 491 |, ee 835 
Venkatarangachary ə Nagayva, GRP No 536 of 1940 251 
Venkatarangacharyulu vo Mukku Ganganna, A A O 584 of 1944, etc 250 
Venkaratnam v Venkamma, (1926) 23 LW 618 422 
Venkata Rayanim Varu v China Bapanna, (1939) 2 ML J 926 750 
Venkatasamı v Tatareddi, (1946) 2 ML 361 105 
Venkataseshayya v Kotiswaia Rao, (1937) ML. 7 119=LR 641 A 17=I LR 1937 Mad 
263 (PC) 416, 418, 419 
Venkateswara v Venkatesa, (1941) 1 ML J 644=I LR 1941 Mad 599 (FB) 179, 188 
Venkateswara Aryar o Ramaswamı Arvar, (1941) 1 MLJ g 3 307 
Venkateswara Pattar v Manikyammal, (1934) 69 ML J 410 272 
Venkateswarlu v Lakshmanna, (1944) 1 ML J 160 500 
Venkateswarlu v Venkataraju, (1941) 1 MLJ 718 769 
Venkat Rao v Srinivas Rao, (1944) 46 Bom LR 724 238 
Venkıah, İn re, (1924) 47 MLJ 662 445 
Venkıtaswamı v Sekkutti, (1936) 71 MLJ 580=I LR 1937 Mad 121 345, 346, 350, 


351, 353, 454, 355, 356 
Vidyapurna Thırthaswamı v, Vıdhyanıdhı Thırthaswamı, (1904) 14 MLJ 105=I LR. 27 


Mad. 435, 451 187, 193 
Vidyavaruthi v Balusamı Iyer, (1921) 41 ML J 346=LR 481A g02=ILR 44 Mad 831 

(PC). 174, 179, 181 
Sri Virada Pratapa Raghunada Deo o, Srı Broze Kishore Pattadeo (First Berhampore Case), 

(1876) LR 3ITA 154=I LR 1 Mad 6g at 81 (PC) . 201 
Virupakshappa v Nilgangava, (1894) 1L R. 19 Bom 309 775 
Visweswara Sarma v Nair, (1911) TLR 35 Mad 567 (FB) 159 


Vyraperumal v. Alagappa, (1931) 62 ML.J 31=I LR 55 Mad 468. 426, 427 


2] 
Paces 
W 
Wasantrao v Anandrao, (1904) 6 Bom LR. 925 279 
Western India Automobile Association 7 Industrial Tribunal, Bombay, (1949) FL J 154 
at 159 ° 794, 797 
Wiliams v Yates, (1834) LP Cooper 17747 Eng Rep 454 140 
Willmott v Barber, (1880) 15 Ch D gö 408 
Wilson v Brett, (1846) rr M. öz W 119 at 116=152 ER 737 416 
Wolf and Sons o Dadyba, Khimy: and Co, (1919) LLR 44 Bom 631 (648) » 662 
Wulff v Jay, (1872) LR 7Q 8 756 12 
Y 
Yadaov Namdeo, (1921) 42 MLJ 219=LR 481A 513=I1 LR 49 Cal 1(PC) 212 
Yarlagadda Mallıkaryuna 7 Subbiah, (1919) 39 ML J 277 627 
Yatalyfera Gas Company, 1887 Weekly Notes 30 97 
Yellappa Ramappa v Tıppanna, (1928) 58 MLJ 287=LR 561A ıg—ILR 53 Bom 
213 (PC) 508 
Yusuf Sahib v Durgi, (1907) 17 ML 260=I LR 30 Mad 447 418 
Yuvaraja of Pitapuram v Commissioner of Income-tax, (1946) 1 MLJ r2o=I LR 1946 
Mad 745 630 
Z 
Zakka Pattabhırama Reddiv Balarama Reddi, (1944) 2 ML7 326 172 
Zamındar of Chellapallı v Somayya, (1914) 27 ML) 718=ILR 39 Mad 341. 515, 626, 627 
Zamındar of Ettryapuram v Chidambaram Chetty, (1920) 39 MLJ 203=I L R 43 Mad 
675 (FB) 747 


Zamındar of Parlakimidi v Ramayya, (1926) 51 M LJ 510 503 504, 505, 510, 512, 513 


THE 
. MADRAS LAW JOURNAL. ” 


31) - JULY [1949 




















LAW IN THE SECULAR STATE 
By ° 
HoN”BLE Mr Justice V RAMASWAMI, Patna Hico Court 


According to the thesis of Maine, forms of law are related to the stages of 
social development Early tribal society was based on the bonds of religion and 
kinship As with Greek 'Themistes the king or priest claimed (© obtain divine 
rulings and in due course monopolised knowledge of the rules sanctified by divine 
command But the priestly monopoly was broken after the rise of political authority. 
"The rules became more widely accessible , and secular officers were appointed 
to enforce their observance For the first time secular persons learned ın law, 
mz , the jurist class, appeared The transition to the territorial state therefore 
signalised the increase of authority of Government, differentiation of law from 
ethical conduct and religion, and the displacement of priestly ınterpreters of law 
by the secular juri-consults In this process the human mind was liberated 
from the shackle of religious doctrine , the authoritarian dogmas concerning the 
‘sanctity of law were refuted , and reason was enthroned as the authentic source 
of legal rules All these developments connote a supremely important move- 
ment in the history of human thought 


In the modern secular state therefore law and religion have severed their 
original connection Weno longer claim divine sanction for legislative enactments ; 
the Judges no longer declare that their decisions are divinely inspired "The concern 
of law 1s with external behaviour, with acts and forbearances and their consequences 
The sanctions of law are secular , legal rules do not presume to deal with the things 
of the spirit In the modern secular state all religious denominations are 
necessarily treated alike All persons are permitted freedom of conscience and 
the right to profess, practice and propagate their particular religious tenets 


But a secular state does not mean that laws should be dissociated from ethical 
standards Nor 1s it the function of such a state to obliterate the differerrce between 
the several religious systems and to reduce them to a dead uniform level Tn India, 
for instance, the Hindu and Muslim communities have derived a precious heritage 
from their past ın their legal traditions The common fund of national wisdom 
and experience has doubtless been enriched from the individuality of their experi- 
ment No fruitful attempt can be made to unify the two domestic systems, for 
the cleavage between them 1s due to a difference ın social outlook, historical tradition 
and religious sentiment 


In truth law 1s something more than a mere secular code of conduct ' It 
is not as totalitarian states claim a mere instrument of executive action or a weapon 
to achieve the policy of the state At the other pole, we must reject the extreme 
doctrine that law 1s pure logical deduction from self-evident rules or that law 
is wholly derived from abstract principles apprehended a prior: Law 1s a growth, 
not a fabric , ıt 1s part of the complex of a people’s character and experience In 
the pageant of history law represents a people’s general development, being during 


.- 
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its youth rich in forms" and symbols but poor in abstract thought While the 
balance shifts with growing maturity, the law contınues to draw its colour and 
substance from the deep current of social life Law is as much a part of national 
inheritance as religion or language ; 1t cannot be cast and re-cast by professional: 
jurists and statesmen according to their view of what is reasonable “Law ıs the 
organ of folk right; ıt moves and grows like every other expression of the life of 
the people; ıt is formed by custom and popular feeling, through the operation 
of silent forces and not by the arbitrary will of a Legislature? (Savigny.) It is, 
manifest that law operates not on individuals in the abstract but on individuals, 
in a particular society at a particular moment of tıme Its authority is subject 
in the long run to the people’s acquiescence and to the continuity of social 
experience. Rules not related to that experience might have the formal marks of 
law but they would lack ıts essence “ 


In the progress of Indian legal thought characteristic emphasis has been laid 
on Dharma as the basis of-validity of all laws Rules of conduct embodied m 
the Dharma had to be implicitly obeyed There was common subjection to the 
unifying force of Dharma due to the fear that violation of rule would 
entail wrath of God But the fational idea also emerges that Dharma 1s. 
authoritative since it conduces to social welfare (/okasangraha) Law was intended 
to promote Dharma or righteousness, which ın turn was conducive to secure moksha.. 
The purpose of the state was to enable all men to live in peace and happiness, to 
follow their customs and usages (svadharma). Kautilya says at the very threshold 
f his work “ Therefore the king should not allow people to swerve from or fail 
in their. Dharma ; for whoever holds fast by his Dharma will be happy ın this world. 
and the next ” 


The “Taıttırıya Samhita remarks “€ qaf Tata Wa: nisar” Dharma is so - 
called because ıt sustains the universe 


In the Raja Dharma Prakaran of the Santi Parva the following statement. 
ıs made : 


qarara Yaar YANAR HALL SAT Qoq 
m vanaağga: q sd gid aa |) (20) 
TRAMs: TH ayan war: | 

m enaxudqm: q sü Şia aa: 11 (2 2) 
alanla wart wisest FIT | 

a; oaıdarıqm: q sü fe fara: 1 (22) 


“ Righteousness was declared for the advancement and growth of all creatures. 
Therefore that which leads to advancement and growth 1s Righteousness Righteous- 
ness 1s so-called because ıt upholds all creatures Therefore that 18 Righteousness 
which 1s capable of upholding all creatures Righteousness was declared for 
restraining creatures from injuring one another. ‘Therefore that 1s Righteousness 
which prevents injury to creatures i 


The conception of Dharma 1s the counter-part of the older idea of ziz which 
in Rig Veda denotes the Supreme cosmic order by which the universe and even 
the Gods are governed and which is intimately connected with sacrifice o“ Rta 
is at once the organised principle of the universe and the divine ordering: of earthly 
life , as the former it regulates the conception of the'sun and moon, of day and 
night and: embodies the unchangeable principle that pervades the succession of” 
phenomena ; as the latter it 1s affiliated with purpose and human benefit and is. 
exemplified ın the flow of the rivers which fertilise the fields, ın the cattle useful. 
to men, in the institutions of marriage of the monarchical state, of the patriarchal. 
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home ” (Berolzheımer.) Ria originally manifested itself ın the path of the heavenly 
bodies and that right path on which the gods brought hght out of the darkness 
became afterwards the path to be followed by man, partly ın hus sacrifices, partly 
in his general moral conduct 

Mitra and Varuna aie declared to be “lovers and cherishes of the law” 
They are invoked as “ lords of the shining light” to protect men not only from 
them enemies but from the forces of nature “ The winds waft sweets ; the rivers 
pour sweets for the men who keep the law; so may the plants be sweet for us. 
Sweet be the night and sweet the dawns, sweet the terrestrial atmosphere , sweet 
be our father Heaven to us” (Rig Veda, Book I, Hymn go) 

In the Brahadaranyaka Upanıshad there occurs an important passage ” 
(IV 14) which describes how Dharma was created “ He created still further 
the excellent law (Dharma) Law 1s the Kshatra (power) of the Kshatra, therefore 
there 1s nothing higher than the law Thenceforth even a weak man rules a 
stronger with the help of the law, as with the help of a king Thus the law 1s 
what is called the true And ifa man declares what 1s true, they say he declares 
the law ; and if he declares the law, they say he declares what 1s true Thus 
both are the same” : 

In modern jurisprudence, the term “ rıght-duty ” covers several legal relations 
each with its distinct characteristics Right and duties are correlatives and one 
cannot have a right without a corresponding duty or a duty without a corresponding 
uight Every right or duty therefore involves a yınculum jures by which two or more 
persons are bound together In Hindu legal theory Dharma 1s a higher law which 
the king himself 1s bound to respect and enforce Such a conception necessarily 
led to emphasis being shifted on duty rather than of right, upon obligation to society 
rather on privilege The Smritis hold that every deviation from Dharma if brought 
to the notice of King wili be appropriately punıshed by him The problem is 
not whether plaintiff’s right having been violated he should have a remedy or not. 
Rather the problem 1s whether defendant having faıled ın his duty he should not 
be compelled to fulfil that duty. 

It ıs manifest that according to Hindu jurists Dharma or sacred law contains 
its sanction within itself The king is not superior to it but subject to ıt It 1s 
the duty of the king to obey the law himself and to enforce its obedience in others 
to the specified extent The king was not autocratic but he was the servant 
of the community “ the first servant of the state ” Sumatı for the first time 
attributed kingship to divine origin. He stated that the king was deity made by 
Gods out of their own portions ‘The Naradasmriti completely supports this theory 
of Divine Right “ It is Indra himself who moves about on earth as king , people 
can nowhere live after transgressing his orders © 

According to the author of the Mılındapanho, “ the king 1s one who rules. 
and guides the world; predominating over all other men, making his relatives 
rejoice and his enemies mourn, he raises aloft the sun-shade of sovereignty , he 
is held worthy of 1espect by the multitude of persons who approach him and come 
into his presence , when pleased with a strenuous servant, he gladdens his heart 
by bestowing gifts; he censures, finds and executes the man who transgresses 
his commands ; proclaiming the right and the wrong principles according to instruc- 
tions laid down in succession by righteous kings of old, and ruling ın righteousness 
(dhammena), he becomes dear to his people. S 

Aryasura enumerates the duties of the king and solemnly advises the king 
“ Betake yourself to Dharma” He also lays down that the king must make Righ- 
teousness the guide of hıs'actıons and must direct his mind to securing the salvation. 
of his subjects The description of Suddhodana, given by Asvaghosha also represents 
him as illuminating his people on every side, showing them the paths they were 
to follow (Buddha Charita, Book I, 9-11) 


Therefore the theory of Divine Right 1s not absolute The divinity of the . 
king is constantly associated with his duty to preserve the Dharma In the Coro- 
nation Oath the king had to promise with faith that he would make thé country - 
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prosperous, look upon it as God and undertake to abide by all laws dictated by 
ethics 


~ 


Tiger Baal RAT Tre | 
qrelasare WA ser 2a Wea Il 


al qü şum TOsaGsagiaa: | : 
anar: AM daaa q Haag il : 


. (Santıparvan, LVIII, 115, ır 6). 


It is ımportant to state that according to Manu the king who harasses his 
subjects loses his life, family and kingdom (VII, 111-112 of Mahabharata) The 
Anusasanaparva solemnly permits the killing of a king ın certain circumstances. 
“ "The people should take courage and kill a cruel king who does not prc tect his 
subjects, who extracts taxes, merely robs them of their wealth and who gives no 
lead Such a king ss kalı (evil and strife) incarnate ” (Anusasana Parva 1, 32-33). 


In the ultimate analysis the basis of law is ethical İts object 1s the higher 
well-being of individuals, its purpose is the promotion of a noble life Law is the 
force and tendency which makes for righteousness It has been justly said that the 
spiritual nature of man 1s stronger than codes or constitutions No Government 
can endure which does not recognise that for its foundation, and no legislation 
last which dees not flow from this fountam ‘‘ Of law there can be no less acknow- 
ledged than that her seat ısın the bosom of God : her voice the harmony of the 
world All things in heaven and on earth do her horhage, the very least as feeling 
her care and the greatest as not exempting her power—all things whatsoever, 
though each in a different sort and manner admuing her as the mother of their 
peace and joy” (Richard Hooker) 


SUMMARY OF ENGLISH ‘CASES 


British MOTOR TRADE AssOcIATION v SALVADORE, (1949) 1 AILER 208 
{Ch D ) 


T ort—Consprracy—Procuring breach of contract by covenentor—Liabiltty— Damages 
— Quantum 


The plaintiffs were a certified trade union (an association of which all British 
Motor Car manufacturers and all their authorised distributors and dealers were 
members) It was provided that cars should be sold at the list price only When 
a member dealer sold a car the purchaser had to sign a covenant not to resell the 
car for period of one year But a ring operating in the market set up ostensible 
purchasers who ımmediately resold to another independent trader who sold the 
car to members of the public at very high prices In an action for damages and 
injunction, . 

Held, the maintenance of fixed prices and the covenant system as an integral 
feature of that,policy 1s a trade interest which the plaintiffs are entitled to protect 
against interference 

The plaintiffs are entitled to damages which will include the expenses incurred 
ın investigating the various operations by the rng As the tort of conspiracy had 
been proved an injunction can be granted to restrain the defendants and each of 
them by themselves or their agents or servants or otherwise from buying or 
facilitating the dealing with cars offered by a person or by the agent of a person 
known by them to have executed a covenant not to resell and to contemplate 

-breaking such a covenant, 


- 
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STONE 2 Botton, (1949) 1 AUER 237 
Tort—Playıng of cricket—Ball hitting and injuring person on the highway adjoining 


The playing of cricket 1s not a non-natural use of land and a cricket club 1s 
not Liable for injury caused by a ball hitting a person on the highway ın the absence 
of negligence It did not constitute a nuisance either . 


Where the cricket ground was in constant use before the construction of the 
highway those using the highway are subject to such obstructions and dangers 
as existed at the time of the dedication of the land for a highway. 


R. 7 KINGSTON-UPON-HuLL Rent TRIBUNAL, (1949) 1 AL ER 260(K BD). 


Certiorart—Cosis—Tribunal whose order is sought to be quashed appearing by counsel 
and contesting application for issue of writ—If can be ordered to pay costs 


Where ın an application by a landlord for quashıng the order of a rent tribunal 
the tribunal appears by counsel and contests the application, the landlord ought 
to be given costs and an order for costs can be made against the tribunal] 


Ruse v Reap, (1949) r AUER 398 (KBD) 


Larceny—Drunken person taking a bicycle wihout any intention of depriving sis owner 
of t—Subsequent nusappropriation—O fence 


The accused while ın a drunken condition took another’s cycle and rode about 
on it After he became sober he did not know what to do and he consigned the 
bicycle to another station “to be collected” He never had any intention of 
collecting it 


In the circumstances, Held, the original taking of the bicycle being wrongful, 
the subsequent misappropriation of the machme amounted to larceny. 


N 


Jones o BELLEGROVE Properties, LTD, (1949) 1 AILER 498 (KB D ) 


Lamitation—Acknowledgment of debt—Debtor company’s balance sheet showng lump 
amount as due to credttors—Such sheet handed to a shareholder creditor at the meeting— 
Oral evidence to show that the shareholder s debt was included in the amount—sSufficrent 
acknowledgment 


A shareholder of a company lent some amount to the company At the annual 
general meeting, the sharcholder was handed by a director the accounts including 
balance sheets for 6 years ın each of which was the entry “ Sundry creditors 
£ 7,638-8-10 ” 

> Held, oral evidence to show that the amount ıncluded the debt due to the 
shareholder, was admissible and thus explained ıt was an acknowledgment which 
can gave limuation for the debt 


Crocker’ HORLOCK, LTD v LANG & Co, Lp, (1949) 1 AUER 526(K BD). 


Agency—Contract for commission on “‘ all orders” and € all rebeats ”—İf entiles 
agent to commission on repeals after termination of agency 


A provision ın a commission agency ariangement for payment of commission. 
on all orders received direct or indirect and all repeats entitles the agent to com- 
mission during the contract period and not after its termination The question 
in such a case must be one of construction of-the relevant documents. 


/ 
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ANDERSON V THE GUINNESS Trust, (1949) 1 AILER 530 (KBD) 


Lort—Owner of block of flats with common couri-yard— Wife of one of the tenanis of 
one of the blocks tripping over irregularıty in surface of court-yard and getting ınyured—LandIord 
uf lable for damages / 


The plaintiff was the wife of the tenant of one of a block of flats owned by 
the defendants While crossing a common court-yard she tripped over an irregu- 
larity ın the surface and was injured. In an action for damages, 


Held, the plaintiff was not an invitee of the landlord but merely a licensee and 
as the irregularity of the surface was open and apparent there was nothing like a 
concealed danger for which the landlord could be made liable. 


GEORGE v Tompson’s TRUSTEE, (1949) 1 AUER 554 (Ch D) 


Bankruptcy Act (1914), section 40 (2)— Attachment of debt due to debtor by a creditor 
— When prevails against trustee in bankruptcy - 


A judgment creditor of the debtor having attached a debt due to the debtor 
does not become entitled to retain it unless he has actually received the debt before 
the bankruptcy of the debtor. The test 1s not whether there had been a garnishee 
order absolute or not, but whether the garnishee proceedings had’ resulted in actual 
payment before the receiving order The fact that some admınıstratıve breakdown 
delayed the actual payment 1s of no avail 


BILLINGHAM v HUGHES, (1949) 1 Al ER 684 (CA). 


Lort—Neghgence—Ingury to plaintif-—Damages—Loss of future earnings—Assessment 
—İncome-tax to which it will be liable if can be deducted 


In assessing damages for loss of future earnings of a person incapacitated by 
injury caused by defendant’s negligence the defendant cannot claim that the income- 
tax on such earnings should be taken into consideration in assessing the damages 
The damages must be computed on the gross future earnings 


t 


ROYAL Crown DERBY PoRcELAI Co, Lrp, o İRUSSELL, (1949) 1 A ER, 
749 (CA). il 

Statute—Interpretation—Re-enactment adopting interpretation of a provision by Court 
of appeal—Power of Court of appeal to overrule tts earlier decision 


It cannot be said that, whenever Parliament re-enacts a provision of a statute 
ıt thereby gives statutory authority to every erroneous interpretation which has 
been put uponit “The true view 1s that the Court will be slow to overrule a previous 
decision on the interpretation of a statute when it has long been acted on, and ite 
wul be more than usually slow to do so when Parliament has, since the decision, 
re-enacted the statute ın the same terms, but if a decision is, in fact, shown to be 
erroneous, there is no rule of law which prevents the Court of appeal from overruling 
- its earlier decısıbn. 


WHITESIDE 2 WHITESIDE, (1949) 1 ALER 755 (ChD). 


Deed—Rectificateon—Merely to secure reduction of tax payable by party to deed—No 
rehef required as between the partres—Duscretion of Court to refuse rectufication. 


Where an agreement has been made which both parties intended and ıt has 
turned out to have a different legal effect from that which was anticipated it 1s no 
ground for rectification. Where the covenantee has already received all that she 
is entitled to and the covenantor has not failed in any way to pay it, there is no 
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welief which the parties require Where what is sought 1s only a side wind to help 
the plaintiff against the Revenue, the Court ought not to exercise its discretionary 
wemedy of rectification 


CLARKE ə, GRANT, (1949) 1 AUER 768 (CA) ı 
Pandlord and tenant—Notice to qut—Effect—Acceptance of rent after termination of 
tenancy by the notice—If warver of notice 


If a proper notice to quit has been given in respect of a periodic tenancy, 
such as a yearly tenancy, the effect of the notice 1s to bring the tenancy to an end 
just as effectually as if there had been a term which had expired. The tenancy 
having been brought to an end by a notice to quit, a payment of rent after the 
termination of the tenancy would only operate ın favour of the tenant 1f ıt could 
be shown that the parties intended that there should be anew tenancy The mere 
mustake of the landlord’s agent ın accepting money as rent which had accrued 
is no evidence that the landlord was agreeing to a new tenancy. 


(1920) 2 KB 161, overruled and (1920) 3 KB 428, approved. 


JACOBS AND ANOTHER 2 LONDON County Councit, (1949) 1 AllE R 790 (GA). 


Tort—Negligence—Landlord retaimng forecourt of shop let out to tenant—Customer 
visiting shop injured by projection in the Courtyard—Landlord if liable for damages. 


A customer visiting a shop using the forecourt (retained by the landlord who 
has let out the shop to a tenant) is not an invitee of the landlord but only a licensee 
and cannot claim from the landlord damages for mjuries caused by reason of a 
projecting stop cock in the forecourt It cannot be said that the customer met 
‘with the accident ın the course. of the user of the highway so as to make the occupier 
of the forecourt lable on the ground of nuisance 


McCartuy v Day Mirror, Lrp, (1949) 1 AUER 801 (CA) 


Factories Act, 1937—Section 43 (1)—Necessily to provide surtable and adequate 
accommodation for employee’s clothing—Clothes left on pegs stolen—Liability of employers 


Section 43 (1) of the Factories Act, 1937, required the employers to provide 
and maintain for the use of the employees adequate and suitable accommodation 
for clothing not worn during working hours Though lockers were provided for 
many of the workers some were given only pegs to hang their clothes and there was 
a theft of some clothes The owners of the clothes claimed damages from the 
employers for breach of duty to maintain suitable accommodation for the clothes 
as required by section 43 (1) of the Factories Act 


Held, the risk of theft was an element which had to be taken into consideration 
whether the accommodation provided was suitable. It 1s essentially a question 
of fact to be dealt with by the tribunal of fact in a common sense way, taking a 
broad view of all the circumstances In some cases there may be a risk of theft 
by an outsider, ın others there may be a risk of theft by persons inside the factory 
"What 1s suitable may depend on the number of employees or the access which some 
employees from other departments have to the different departments in the building 


R v. Doman, (1949) 1 ALİ ER. 813. 


Crimes—Bigamy—Guilty knowledge—Necessity—Beltef that first wife was already 
marred and her marriage with accused ınvalıd—If good defence. 

Though the statute itself does not say that a man shall not “ knowingly ” or 
““ unlawfully ” go through a form of marriage it has fot many years been held that 
a man does not commit the criminal offence of bigamy unless he realises that he 


= ü 
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is commiting that offence. Where the accused honestly believed and had reasonable- 
cause for believing that his first marriage was void (the wife being already married) 
and so he was fiee to enter into the marriage which 1s alleged to be bigamous, that 
affords a good defence to the accused 


” o GAMINER v. LONDON İNVESTMENT Trusts, (1949) 1 AİLE R 874 (GA) 


Lort—Occuprer of land adjoining road—Tree on land falling on plaintiffs’ motor car 
driving along the road and ınjurıng the plaintiffs and the car—Occujner of land when hable.. 
An occupier of property. owes a duty to neighbours and users of a highway 
alongside his premises It is a duty to exercise that care which the circumstances 
demand—ın other words; to act as a reasonably careful man would act Where 
a 130 years old elm tree on the defendants’ property fell on plaintiffs’ car driving 
along the road and caused injury to the plaintiffs and the car, the defendants cannot 
be made hable, where there was no outward sign of the root disease because of 
which the tree fell.. To make the owner of the tree lable, the danger must be 
apparent to the layman so as to make him take the precaution of calling ın expert 
advice In the absence of evidence of apparent disease, or that the tree was unduly 
old, or that ıt had an unsually large top, the occupier of the property cannot be 
made liable. 


(1948) 2 All ER rro reversed 


‘ 


PYRAH v DONGASTER CORPORATION, (1949) : AlLER 883 (CA) 


Workmen’s compensatıon— Accıdeni— Nurse ın Tuberculosis hosbital exposed to Tuber= 
culosıs germs—Right to compensation 


Where a nurse ın a Tuberculosis hospital who had beeh brought into unusually . 
close contact with tubercular patients and subject to constant attack of the germs, 
her mfection with Tuberculosis will be an injury by accident entitling her to com- 
pensation under section 1 of the Workmen’s Compensation Act 


Per Bucknill L 7 dissenting —The disease of the nurse cannot be said to be 
the result of a series of ascertained or ascertainable accidents It was the result of 
a gradual process of breathing air containing noxious bacilli and it cannot be said 
to be an accident. 


R v Durry, (1949) 1 AILE.R 992 (CA) 


Criminal inal— Murder —Provocatıon—Essentals of—Proper derechon to jury 


The following charge to the jury on the question of provocation in defence 
to a charge of murder was approved by the Court of appeal —“ Provocation 
iş Some act, or series of acts, done by the dead man to the accused which would. 
cause in any reasonable person, and actually causes in the accused, a sudden and 
temporary loss of self control, rendering the accused so subject to passion as to 
make him or her for the moment not master of his or her mind Let me distinguish 
for you some of the things which provocation ın law is not Circumstances which 
merely predispose to a violent act are not enough Severe nervous exasperation 
or a long course of conduct causing suffering and anxiety are not by themselves 
sufficient to constitute provocation inlaw Indeed the further removed an incident 
is from the crime, the less ıt counts A long course of cruel conduct may be more 
blameworthy than a sudden act provoking retaliation, but you are not concerned 
with blame here—the blame attaching to the dead.man You are not standing 
ın Judgment on him. He has not been heard ın this Court. He cannot now be 
ever heard He has no defender here to argue for him It does not matter 
how cruelhe was, how much or how little he was toblame, except inso far as 
it resulted ın the final 'act'of the accused What matters 1s whether the accused 
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had time to say ‘Whatever I have suffered, whatever I have endured, I know 
that Thou shalt not kill” Similarly circumstances which mduce a desire 
for revenge are inconsistent with provocation since the conscious formulation of 
a desire for revenge means that a person has had time to think, to reflect, and 
that would negative a sudden temporary loss of self control which 1s the essence 
of provocation Provocation being therefore as I have defined 1t, there 
are two things ın considering ıt, to which the law attaches great importance The 
first of them 1s whether there was what 1s sometimes called time for cooling that 
is, for ‘passion to cool and for reason to regain dominion over the mind ‘That Js 
why most acts of provocation are cases of sudden quarrels, sudden blows inflicted 
with an implement already ın the hand, perhaps being used, or being picked up, 
where there has been no time for reflection Secondly, in considering whether: 
provocation has or has not been made out, you must consider the retaliation in 
provocation—that 1s to say whether the mode of resentment bears some proper 
and reasonable relationship to the sort of provocation that has been given Fist 
might be answered with fists, but not with a deadly weapon and that 1s a factor you 
have to bear in mind when you are considering the question of provocation 


FAIRMAN v FAIRMAN, (1949) 1 AUER 938 (PDA) 


Husband and wife—Charge of adultery against wife—Proof—Euidence of a person 
that he had habıtualiy committed adultery with the woman—WNeed for corroboration as wt 
must be treated as accomplice’s evidence 


Where the only evidence of adultery charged against a wife was that of a man 
with whom it was alleged that the wife had committed adultery, his evidence 
must be treated as that of an accomplice and cannot be accepted or acted upon 
unless 1t was corroborated by other evidence as adultery 1s a quast crimunal offence. 


MALLETT v Dunn, (1949) 1 AER 973 (KB) 


Tort—Neghgence—Damages—Injury caused to plaintiff’s unfe by being knocked down 
by defendant’s car—VVifes contributory negligence—Effect on husband’s right to special 
damages for medical and household expenses 


Plaintiff’s wife was knocked down and injured by the defendant’s car while 
walking along a lane In an action by the wife for general damagés and the 
husband for special damages ın respect of medical and household expenses it was 
found that the wife had been also at fault and the responsibility for damages was 
apportioned as to three-fourth to the defendant and as to one-fourth to the wife 
thus reducing £ 1,600 to £ 1,200 for general damages for personal injuries 


But the husband’s claim for special damages 1s not defeated by the fact that 
his wife was guilty of wrong doing which was also a cause of the injury to her as a 
consequence of which he has suffered damage The husband’s cause of action Js 
unaffected by the contributory negligence of the wife, and he can recover his. 
damages ın full 


VicTORIA LAUNDRY (WINDSOR) Lip v Newman Inpustrirs, LTD, (1949) 
1 AIER 997 (CA) : 


Contract—Sale—Delay ın delwery of chattel sold—Damages—Loss of profits which 
could have been made by buyer—When can be included ın the damages recoverable—Remoteness 
of damages 

The plaintiffs who owned a laundry contracted to buy from defendants a boiler 
and the defendants engaged a third party to dismantle and load the boiler on 
plaintiff’s transport. The boiler was damaged while being dismantled and the 

J- 
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bouler was not delivered till a few weeks beyond the time stipulated Ina claim 
for damages including the loss of profits which the plaintiffs, could have made by 
using the boiler, : 


Held, as on the facts the defendants had means of knowledge that some loss 
was likely to result they were liable to the plaintiffs for such loss (The rule as to 


remoteness of damages discussed) 
o 


m James Brssy LTD v Woop, (1949) 2 AUER 1 (KBD) : 
Solicitor”s hen— Nature and extent of—Garnishee order against hes chent—E ffect 


“A solicitor’s lien 1s of two-fold character He has a lien on the papers of his 
chents which are in his possession, and he can refuse to give up those papers so 
long as his costs are not paid With regard to a sum of money which comes into 
existence owing to his professional exertions, the term “ lien ” is really a misnomer. 
Although it 1s always referred to as a lien, it is not strictly and accurately a hen, 
because ıt has not got the characteristics of a len It 1s merely a right to go to 
the Court and ask the Court to charge the property ın favour of the solicitor, and, 
until that ıs done, the solicitor has no right to the money Where the solicitor 
takes no steps to obtain a charging order on the amount realised the solicitor’s 
so called lien 1s not perfected and cannot prevail over the rights of a person in whose 
favour a garnishee order has been made 


Reavine’s PETITION OF Ricut, Re, (1949) 2 AER 68 (GA) 


Master and Servant—Sergeant in army recewing bribe and escorting civilian lorry loaded 
with cases with unknown contents without beng inspected by cwil authorities—Right of the 
crown to amounts so received 


A sergeant in the army stationed 1n Cairo on several occasions, while in uniform, 
boarded a private lorry and escorted 1t through Cairo, thus enabling ıt to pass the 
civilian police without being inspected The lorry was loaded with cases the 
contents of which were unknown On each occasion the sergeant received a large 
amount which the” military authorities later took possession 


Held, the Crown was entitled to the amounts When a servant or agent 
by a breach of duty damnıfies his master or principal the latter can, of course 
recover ın an ordinary action for breach of contract for any loss he has actually 
suffered, but there 1s a well established class of cases in which he can so recover 
whether or not he has suffered any detriment ın fact These are cases in which 
the servant or agent has realised a secret profit, commıssıon or bribe in the course 
“Of his employment and the amount recoverable 1s a sum equal to such profit 


(1948) 2 AHER o”, affirmed 
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BRIEF SURVEY OF THE DEVELOPMENT OF AIR LAW 1 


(HısTORICAL BACKGROUND, 1899-1949) 








(European, American and Indıan) 
By 
P C. Gnosu, ApvocATE, Hıcu Court, CALCUTTA. 


Although it 1s a most significant fact that waı has played a major part in and 
also ıs the basis for the first ınternatıonal agreements concerning serial navigation 
yet so far back as 1899 and 1907 the two respective Hague Peace Conferences dealt 
with International Navigation but only indirectly from some military standpoint 
In 1909 the International Juridic Committee on Aviation, with representatives 
from some of the important European and American countries, such as, Russia, 
Great Britain, U S A, and South America, met at a conference in Paris and 
decided upon the outline of a legal code of the air, which has since been in the 
process of elaboration and progress Several national committees were formed 
there under a central committee for the examination of the then existing airlaw as, 
prevalent in their respective countries and for suggestions to the Central Committee 
for its ımprovement and modification The recommendations that were formu- 
lated through the perseverance of that Central Committee were considered 
and passed by the respective Air Congresses held at Paris in 1911, at Geneva in 1912 
and at Frankfurt in 1913. On the other hand in the USA the local Aero Club 
affiliated itself with the Federation Aeronaulique Nationale and began to function locally 
with the recommendations arrived at by the latter In Europe the Institute of 
International Law busied ıtself ın researches of the airlaw from 1905 to IQII, parti- 
cular consideration being given to the regulations of aircraft, licensing $£ pilots, 
property rights in air, claims of sovereignty ın superjacent alıspace for the free cir- 
culation of aircraft and like questions Serious efforts were being made to build 
up a code of airlaw quite m keeping with the progress of aviation ‘The specula- 
tions of the Institute took tangible shape when its findings governing aircraft 
were adopted at the Madrid session of 1g11 Next an agreement was entered 
into between France and Germany on the principles agreed upon at Madııd for 
admission of aircraft, both military and private, under certain defined and restricted 
conditions Later on at the Pan-American Aeronautic Federation held at Santiago, 
Chile, in 1916, some definite principles were adduced as also a few of the eventful 
declarations of the Hague Peace Conferences of 1899 and 1907 were repudiated 
by that Conferenc€ But it will be worthwhile to recapitulate the important prin- 
ciples that were laid down there for general acceptance They were: (1) that 
all airspace to be declared State property ,? (2) that navigation ın the airspace above 


1 The excellent treatises on Airlaw by Spaıght 2 Its interesting to note that so far back as 
by Shawcross and Beaumont and by McNair 18969, Norman, 7, ın Bagram v Khettranath Kar- 
and the American Book on the Law of Arm by forma (3BLR ıgatp 43) held “ No man has 
Rowland W Fıxel (Michigan : 1948) were laid any absolute property ın the open space above 
under contribution ın the preparation of this his land, To interfere with the column of air 
article —Writer. superincumbent over such land is not a trespass,” 
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the American continent and adjacent seas to be free to all Americans and to aliens 
domiciled in America , (3) that States to have sovereign rights in the airspace over 
their respective territories , (4) that allaırcraft to have a nationality ; (5) that public 
vessels to have the nationality of the States to which they belonged and private 
vessels that of their owners, (6) that all aircraft to carry a distinctive national 
emblem , (7) that States to agree to a code of instructional regulations governing 
air traffic; (8) that aerial warfare to minimise as fai as possible risks to nop-com- 
batants and neutrals; (9) that belligerents not to violate neutral commerce and 
neutral States The Chicago Air Conference which followed ıt accepted all those 
principles and went a step further by recognising the right of freedom of passage 
in airspace of all aircraft and even the right in transit landings 


No sooner had the first Great War of 1914-19 te:minated than the Big Powers 
came to realise that a new era was coming when air-craft was sure to play a very 
prominent part ın the existence ol man ‘Thus as soon as the hostilities were over 
and normalcy was resumed, they lost no tıme ım meeting together ın a convention 
at Paris, ın October, 1919, for the purpose of formulating broadly some definite 
rules for the future ofaerial navigation 29 States, big and small, of both the hemi- 
spheres, solemnly signed the conclusions that were made at that ımportant meeting 
The most pertinent topics of airlaw on which the discussion mainly centred there 
were that over the high seas the airspace was free and that over the airspace over, 
land, including internal and territorial waters, the airspace was free, subject only 
to the rights of States recognised ın the interests of their self-preservatıon The 
reason employed was that air was physically incapable of appropriation, because it 
could not be actually and continually occupied on the analogy of the argument 
employed by the great International Law authority, Grotius, regarding freedom 
of the seas and that on the analogy of the maritime belt on territorial waters, there 
are over the land and waters of each State, a lower zone of territorial airspace and 
a higher and unlimited zonc of free airspace Thus the main conclusion arrived 
at was that a State had complete sovereignty ın its superıncumbent airspace to an 
unlimited space subject to the right of innocent passage for foreign non-military 
aircraft akın to the right of ınnocent passage of merchant ships thiough territorial 
wateis of other countries After the deliberations were over, the important points 
that were settled for future guidance ın such matters were (1) that each contracting 
State undertakes ın tıme of peace to accord freedom of ınnocent passage above 
its territory to the aircraft of the other contracting States subject to the conditions 
laid down by them, (2) that each of the such States will be entitled for mulitarv 
reasons, or ın the interest of public safety, to prohibit the aircraft of other States 
from flyfng over certain areas”of its territory, the position and extent of which is tobe 
declared beforehand ; (3) that all aircraft will possess the nationality of the State 
on the register of which they are entered , (4) that each aircraft of a contracting 
State has a right to pass through the airspace of another, but must follow the route 
fixed by the State therefor and every such aircraft when passing from one State 
to another, must, ıf the regulations will require it, land at one of the aérodromes 
prescribed by it, (5) that the State flown over has jurisdiction to bring action 
with regard to any breach of its laws regarding public safety and its nulitary and 
fiscal laws by breach of any, of the regulations concerning air navigation, 


The British by reason of their the then far-flung Empire had come to appreciate 
that they would of all Powers be vitally affected by the advent and development 
of aircraft and so they had the British Air Navigation Act of 1920 passed for their 
own guidance moulding ıt on the lınes of the findings of the momentous Paris Con- 
vention but gomg somewhat still further Complete and exclusive sovereignty 
over the airspace above the territory of a State both in the mother country and 
the Colonies and the territorial waters adjacent thereto was the main principle 
endorsed both at the Paris Convention and by the British Navigation Act that 
followed closely the former, the other rules and regulations being based on the 
salient points accepted by both. 
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Closely following upon the heels of the Paris Convention, some of the Southern 
European States held amongst themselves another hke Convention at Madrid 
in 1926 ratifying the conclusions of the Paris Convention, which formed in fact 
the first landmark of an aırcode for their own guidance And also in the other 
hemisphere, the Pan-American Convention at Havana, in 1928, which may be 
termed the second landmark on the subject, brought about bysome of the important 
Amemcan States for further ratification of the rules relating to International carrıage 
by air, followed bv a similar unratified Convention at Warsaw ın 1929, where 
damages for habilitv in air-navigation and the period of lımıtatıon therefor were 
provided for The British Air Navigation Act of 1920 1n clarifying the British 
attitude on the subject provided, amongst other things (1) that there was 
sovereignty of the State (amberum) over its airspace, both in the mother country 
and the Colonies and the territorial wate1s adjacent thereto , (2) that all aircraft 
was bound to follow prescribed routes, but by reason of security of the State flown 
over, if ordered, should land whenever demanded ; (3) that International airways 
should be subject to the control and guidance of all the signing States, (4) that 
no action for trespass or nuisance for mere flight at a reasonable height over the 
property of a private individual shouldsordınarıly lie, but, if any loss or damage 
would occur therefrom absolute liability would be upon the owner of the offending 
aircraft to pay compensation, irrespective of the fact, whether the person was really 
negligent or not, because of his domimum , (5) that any offence’ under the Act, or 
Order in Council, or regulations made thereunder, on a British airciaft, will, for 
the purpose of conferring Jurısdıctıon be deemed to have been committed ın any 
place where the offender may, for the tıme being be found, providing at the same 
tıme that His Majesty, by Order ın Council, may make provision as to the Counts 
in which proceedings may be taken for enforcing any clarm under the Act, or any 
other claim ın respect of an aircraft, and, ın particular, may confer ‘jurisdiction 
upon any Court exercising Admiralty jurisdiction The British, who held supremacy 
over the seas over a couple of centuries, were first induced to treat an aircraft more 
or less like a vessel on the water Thus they likened the aircraft to a floating ship 
on that seductive analogy Accordingly thev ruled that the law of the flag should- 
govern all acts done on board thereof But Dr Spaight, the emiment British Air 
authority, 1n controverting that popularly-accepted view, has declared that the 
aircraft 1s strictly speaking not a floating ship “Its,” as he has so graphically 
descitbed, ‘‘ essentially a locomotive vehicle—a mechanical magic carpet—in 
which one never settles down The journey 1s a brief passing interlude between, 
ordinary life and business at one place and business at another and the passenger’s 
connection with the flying machine is more casual and transitory than with the 
ship and to be explicit on the point caravans and motors cannot possess the charac- 
teristics of a floating ship? Such logical and authoritative pronouncement tended 
to bring about a transformation in the hitherto accepted conceptions on some 
important points ın the aırlaw. 


As civil aviation kept on making rapid strides with the opening of new İntei- 
national routes, England, Ametica, France and Holland were getting themselves 
busy ın investigating the new and newer phases ın aviation as would affect them 
legally through their eminent legal advisers Insurance was one of such phases 
as also crimes and torts and similar matters on board an aircraft Both continents 
moved fast and frequent ın carrying on investigations ın order to grapple with the 
new and newer problems arising ın air-navigation, the more enterprising America 
ever outstripping Europe Great Britain by her amended Air Act of 1932 ac cepted 
the recommendations of the Warsaw Convention regarding insurance of goods 
carried by air brmging about some unification thereon Similarly at another 
Air Convention at Pais, ın 1936, France undertook important decisions on nine 
important points affecting aviation generally 


Between 1920 and 1930, ıt appeais, both ın England and Amcıica eminent 
lawyeis and othcıs were making weighty contributions to the legal journals and 
writing treatises on some phase or other concerning Airlaw The Calcutta University, 
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through the Onauthnauth Deb Law Research Prize, instituted research on the 
Problems of Aenal Law in 1924, the wimner of the prize being my ever-esteemed 
fiiend Dr B K Mukherjea (subsequently a Judge of the Calcutta High Court 
and at present of the Federal Court of India) The Chicago Aırlaw Institute 
ın 1930 invited the then distinctly air-developed countries to send represen- 
tatives to a conference for deliberations on the varied topics eonnected with 
the Law of the Arr. At such a gathering some very valued and momentous 
observations on the subject were recorded The Calcutta * University, 
although India had not then become in any way aır-mınded or aır-developed, 
institued a course of rmportant lectures ın 1931 on the law of the Au by inviting 
the British representative at the Chicago Air Conference mentioned above (sub- 
sequently Mr Justice McNair of the Calcutta High Court) to deliver a course 
of 12 lectures as the Tagore Law Professor of the year on that important legal 
topic. Much of the matter dealt with by that learned lecturer in his lectures 
were rather scrappy, tentativé and recommendatory as there was really no help 
for it, when sufficient cases and precedents on which he could have discoursed 
and theorized had not yet come to light But it is a matter of great pity that in 
no other place in this vast country, any other body or organisation has sınce made 
any attempts whatsoever to institute sımılar enguny or research on this subject 
of daily-growing importance ın our national life Although India had not then 
betome at all zrrally-developed still the British Government in İndia lost no time 
in making provision for the proper safeguard of the insurance aspects of their com- 
mercial aviation by enacting the Carriage by Aircraft Act (XX) of 1934, by which 
lability of the carrier by aar was fixed for deliberate negligent pilotage, or negligence 
of the aircraftin course of navigation, and provided forınjury or death of the passenger 
as well as compensation for delay prescribing two years as the period of limitation 
for suits on that head on the recommendations of the Rome Convention of 1933. 
Next they also passed the Indian Aircraft Act (XXII) of 1934 for the control 
of navigation generally and that for the manufacture, possession, use, operation, 
sale, import and export of aircraft in this country , by section g thereof the pro- 
visions of Part VII of the Indian Merchant Shipping Act (XXI) of 1923 relating 
to Wreck and Salvage were made applicable to aircraft on or over the sea of tidal 
waters as they applied to ships , by section 7 of the Act the Governmenttook powets 
to make rules touching the investigation of* accidents occurring within British 
India ; by section 16 of the Sea Customs Act VIII of 1878 was made applicable 
, with proper modifications and adaptations to the import and export of goods by 
air and by section 17 exemption was granted to lability for flying over private 
property at a reasonable height above the ground, allowing ın particular 
instances of hardship a right of compensation. 


Next the Universal Postal Union Convention at Paris in 1934 settled some 
vital matters regarding postal transport of mails and articles by air. , On the same 
lines the International Telecommunication Convention of the same year made 
provisions for communication by radıo calls and signals and for classifying different 
kinds of such messages The recommendatıons”of both those conventions we1e 
duly accepted by the British Government in India for their own internal admınıs- 
trative respective departmental guidance. 


It will be worthwhile to mention in this connection the four epoch-making 
International documents relating to airlaw, mz, (1) İnterim Agreement on Inter- 
national Civil Aviation , (2) Convention on International Civil Aviation ; (3) Inter- 
national Air Service Transport Agreement, and (4) International Aur ‘Transport 
Agreement—all of which were done at Chicago on the 7th day of December, 1944, 
and to all of which, amongst other signatories, India was one 1 


gee, 








ee 


I The four documents are set out in detail of Avration (Viiginia 1948) and the four to- 
£n the appendix portion of Rowland Fixel’s Law gether constitute a fairly complete aircode, 
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It 1s patent that the British Indian Government enacted some legislation ın 
accepting some 1ecommendations of some of the important Air Conventions in a 
haphazard and irregular way in order just to meet the then prevailing situation 
of this country. But there was functioning no Standing Committee ın the Central 
Legislature, or any special Air Department ın the Central Government at Delhi, 
where study and research ın the important domain of anlavv was carried on What- 
ever of moment happened in the western continent affecting commercial aviation 
was quickly reflected ın some way or other in India if that somehow concerned 
the British Government’s administration But considermg the “daıly-grow ıng 
importance of the subject, the remissness hitherto on the part of our National 
Government of the day 1s somewhat culpable with the rapid opening of both 
scheduled and unscheduled airlines and the quick growth of all-round air service, 
carriage of mails and articles by aircraft Both domestically and internationally 
complex legal problems ın respect of airlaw are sure to crop up soon or late. 
Prudence and sagacity would therefore require study and research betimes of the 
many and varied problems regarding crimes, torts, accidents, breach of contract, 
hability of the charterer, compensation for loss of trip, lability for wilful delay 
etc , that will occur ın passengers’ airships The institution of a simple course of 
airlaw as accepted ın Europe and Americaand as adapted to India for the study 
of the future law graduates ın our Universities has therefore become essential 
It will be mexpedient to keep off the study of such a subject which has assumed 
so much importance of late as if ıt were something that mainly concerned Private 
Inteinational Law despite the obvious boundless possibility of the expanding 
airways 


POWERS OF A COMMITTING MAGISTRATE UNDER SECTION 220, 
CRIMINAL PROCEDURE CODE 


By 


K R RAMASWAMI İYENGAR, BA, LLB, Mysore JUDICIAL SERVICL, SHIMOCA 


“- 


The propriety of the orde: of a Magistrate cancelling, at the time of committing 
the accused to Sessions, the bail granted to them by the High Court and takıng 
them into custody came up for consideration before a Full Bench in Seote ard 
others v. Rex! Virtually this amounts to an interpretation of the powers of the 
committing Magistrate under section 220 of the Code of Criminal Procedure 
This is a section very poorly discussed. There are no two cases bearing on this 
section reported The commentaries in text books make but a passing reference 
to this, The decision of the Full Bench above referred to 1s of far reaching 
consequence. Evenin Provinces where this decision may not be binding ıt will 
have a very great persuasive influence on the magistracy : 


Though the order that was canvassed before the High Court of Allahabad 
was the action of the committing Magistrate at the tıme of committing the accused 
and virtually an action of the Magistrate under section 220, Code of Criminal 
Procedure, the contention raised by the accused was that “ when bail has been 
gıanted by the High Court or Court of Session, 1t 1s not within the power of a subor- 
dinate Court to cancel ıt at a subsequent stage ın the proceedings and that therefore 
the order of the Magistrate ın cancelling the bail granted . 1s irregular ’ 
It is very unhappy that the contention should have been worded as above It 1s 
submitted that ıt would have been more appropriate and conducive to a proper 
understanding if, instead of taking the above contention itself as an issue, the scope 
of section 220, Criminal Procedure Code, had been discussed and applied to the 








1, AIR 1948 All 366: 49 CrL.J 521 (FB) 
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action of the Magistrate Further ıt would have started without the misleading 
words ‘‘ cancelling the hail” appearing in the contention 


The whole discussion has centred round these words, whether the Magistrate 
could “cancel the baıl” The final conclusion arrived at by the Full Bench was that 
the Magistrate “ had no power to cancel the bail which had been granted . 
by the High Court and. .. by the Sessions Court ” The fact that sectipn 220, 
Criminal Procedure Code, has been referred to and that the order of the Magistrate 
was one passed at the tıme he committed the case lead us to interpiet this decision 
as holding that a committing Magistrate even under section 220, Criminal Procedure 
Code, has no power to take to custody an accused if he had been admitted to bail 
by either the Sessions Court or High Court, except when the order of the Higher 
Tııbunal was specific in saying that its interference was tempolary 


The icasons given for this decision were (1) section 220 1s subject to section 497 
and consequently a Magistrate cannot cancel a bail not granted by himself; (2) 
the decision in Mirza Mohammad Ibrahim v Emperor! Of these the second reason 
may be taken up first. The decision ın Mirza Mohammad Ibrahim v Emperor 
does not reason out the conclusion In fact the extract ın the case under adver- 
tence 1s just what one finds in that case. The statement of Kendall, J, is 
more like an expression of a person whose prestige is wounded He is upset 
that the Magistrate consigned the accused to jail m the face of his order How 
the Magistrate was wrong ın what he did he has not pointed out Therefore, 
it is submitted that the Judges, who constituted the Full Bench, really got no 
support from this decision Consequently if the conclusion is to be supported 
at all ıt should be because of the first, reason 


The Judges considered that the committing Magistrate’s action ın remanding 
the accused to custody was tantamount to cancelling the bail earlier granted 
They also held that section 220, Criminal Procedure Code, which empowered the 
Magistrate to remand the accused, was subject to the provisions of bail They 
said that under section 497 the Magistrate could not have cancelled the bail 
granted by the Higher Tribunal 


Certainly under section 497, which is the only provision enabling the cancella- 
tion of a bail granted earlier, a Magistrate cannot cancel a bail which he himself has 
not granted ‘The question arises as to whether the Magistrate cancels at all any 
bail at the time he acts under section 220, Criminal Procedure Code The one 
ıcason that can be inferred 1s that section 220 refers to section 497 Section 497 
consists of 5 sub-sections, four of them relating to taking of bail and only the 5th 
to cancelling of baal Section 220, Criminal Procedure Code, states that the pro- 
visions contained therein are subject “ to the provisions of this Code 1egarding 
taking of bail” The section does not say only “subject to the provisions of this 
Code regarding bail” but says “ subject to the provisions of this Code regarding 
takıng of bal” (Italics mine) Is ıt without any purpose that the words “the takihg 
of bail” have been used? Because the Judges considered that the Magistrate’s 
action amounted to cancellation of the bail, they held that the 1efe1ence to sec- 
tion 497 ın section 220 of the Criminal Procedure Code was only to sub-section (5) 
of section 497 and not to the other sub-sections ‘This is moving in a vicious circle 


There is no 1eason why the restrictive portion of section 220 should be 
restricted to sub-section (5) of section 497 Section 497 has four-fifths of it 
relating to taking of the bail and a fifth to the cancellation of bail When the 
words used ın section 220, Criminal Procedure Code, are “ subject to the 
provisions of this Code regarding the taking of bal” one ought to refer in 
section 497 to the portion relating to the ‘ taking of bail’ and not to the portion 
relating to its cancellatior In this view it would appeal as if the judgment in 
the above case started with wrong premises. 

a 0. 





1 AIR 1932 All 534. 
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Having arrived at the conclusion that the more correct view of interpreting 
section 220, Ciiminal Procedure Code, is to subject its provisions to the sub-sections « 
ın section 497 relating to taking of bailit may be said that the action of the Magistrate 
at the tıme of committal does not amount to a cancellation ofany bailat all Under 
this section the Magistrate 1s bound to commit the accused, by warrant, to custody 
He has no option when the enabling provision does not come to his aıd But the 
enabling provision says that the committing of the accused ıs subject to the provisions 
of the Code regarding the taking of bail, ze, the Magistrate 1s obliged to commit 
the accused to custody if acting under the provisions of section 497, Criminal Pro 


cedure Code, he does not find the accused deserving of being enlarged‘ on 
bail 


If this is the view that has to be taken, then how 1s this to be reconciled with the 
bail granted by the appellate authority ? Dr Faruqui, in the above case, on behalf 
of the Crown suggested that a bail granted by a Higher Tribunal 1s good for that 
stage of the proceedings only Their Lordships of the Full Bench did not agree 
with this suggestion on the ground that ıt would lead to confusion and that there 1s 
no justification for ıt in any provisions of the Code But it can be said that the 
bail granted by the Higher Tribunal would hold good till ıt is cancelled or exhausted 
The former need not be considered The other prospect raises the question as to 
when the bail gets exhausted One instance is when the trial ends. The learned 
Judges constituting the Full Bench themselves said “ıt 1s clear that the bond does 
not continue till after the end of the trial and any order granting bail to an accused 
person during an enguny or tal 1s obviously effective only up to the termination 
of the trial and no further” This is so not because the Higher Tribunal used any 
expression limiting the scope of the bail but because of the statute itself—the 
other provisions like section 499 and section 426 ‘Thus it may be said that a bail 
granted by whomsoever ıt may be exhausts itself on the day the trial ends <A 
committal ends the proceeding as far as that Court 1s concerned and naturally all bail 
granted must exhaust on that day If the view that the committal ends the 
proceedings ın a committing Court and consequently the bail gıanted exhausts 
ıtselfıs not conceded, yet by virtue of the words ““ the Magistrate shall . . commit 
the accused by waırant, to custody ” the bail exhausts itself on that day This 
position 1s strengthened further if we dissect the position granting bail Usually 
bail should be apphed for ın the Court of first instance, except when it 1s too obvious 
that ıt cannot give relief On this or later, on the Session Judge’s refusal of the 
bail the High Court acts Thus when a Sessions Judge or High Court acts it 1s 
alwavs on the same set of facts as brought forth the refusal in the first instance 
But the stage at which the Magistrate commits 1s different from the stage at which 
bailis granted Bailis granted on the evidence placed then before it Subsequent 
enquiry may either strengthen ır or undermine ıt A bail once refused may şuc- 
cessfully be obtained at a later stage ‘The four sub-sections of section 497, Criminal 
Procedure Code, admit of such a possibility Thus a bal once granted 
or refused 7s not permanently granted or refused dulıng the trial It 1s good only 
not during that stage of proceeding as Dr Faruguı contended but during the 
continuance of the position that permitted the giant or refusal of bal When 
once ıt 1s altered the order of the High Court exhausts But this does not mean 
that a Magistrate examining a witness, after the grant of bail by a Higher Tribunal, 
could say that the position 1s altered and so he can take the accused to custody. 
Though the situation alters yet, since section 497 (5) does not apply there 1s no 
enabling provision , he cannot halt to consider whether the situation has altered 
at all That stage ıs icached at the time of committal when the Magistrate makes 
a survey of the entire evidence. Therefore it 1s to be said that unless the Higher 
Tribunal cancels the baılıtenures till the Magistrate is enabled to review the situation. 
When once 1t exhausts the Magistrate should commit the accused to jail, of course 
subject to the provisions of the Code regarding the taking of bail. The Higher 
Tribunal cannot be deemed to have given a bail which would be good under all 
circumstances and places until interfered with by itself. 


/ 
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It may now be set down that by virtue of principles guiding the grant or refusing 

e of bail, the use of the words “the Magistrate shall commıt” the accused to custody 

a bail granted by a Higher Tribunal exhausts itself on the day the accused are com- 
mitted and consequently no question of cancelling any bail arises 


One more’ question remains to be answered ın this respect It may be asked 
whether it would not amount to self-deception to say that a bail granted by a 
Higher Tribunal, after the framıng of a charge and prior to committal and 
when there ıs no more evidence, would exhaust itself on the day the Magistrate 
commuts It would not be so When the accused prayed after framing of 
charge for being admitted to bail and the committing Court refused but the Higher 
Tribunal granted başl, the Higher Tribunal will have exercised its mind on the same 
set of facts Therefore on the convention that a subordinate Court on the same 
set of facts should respect the opinion of the Higher Tribunal and feel bound by it, 
when the Magistrate considers the question of taking bail referred to in section 220, 
if there is no more evidence affecting the situation, he should respect the view of 
the Higher Tribunal and grant bail to such of the accused as had been : 
granted bail earlier by the Higher Tribunal. Even then he should admit the 
accused to bail and not allow them to continue on the bail granted by the Higher 
Tribunal as 1t 1s no longer there having been spent out by virtue of the words 
“ shall commit ” ın section 220, Criminal Procedure Code. 


In conclusion ıt may be said any bail granted prior to committal stage exhausts 
on the day the Magistrate commits the accused to custody and there 1s no question 
of any cancellation of bail. As called upon by section 220, Criminal Procedure Code, 
the Magistrate shall commit the accused unless under the provisions of section 497 
the accused deserve of being admitted to bail 
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The Hindu Manages Validity Act 1s a momentous piece of legislation. It 
cuts deeply into principles of Hindu law which have stood the test of centuries 
Its consequences are likely to be far-1eachıng ın view of its seemingly retrospective 
character. The most important of the changes ushered ın by the Act is that 
difference in caste 1s no longer relevant on the question of the validity of 
marriages contracted between Hindus 


Whatever the position might have been during the vedic period, it was fairly 
clear that ın later times a distinction had been maintained between martiages 
within one’s own caste and marriages outside ‘The latter were further distinguished 
into anuloma and pratıloma unions ‘The prohibition of mixed marriages might 
no doubt be comparatively modern but ıt was ın fact ın force from several centuries 
ago 1 Though they were not approved, anuloma marriages were generally recog- 
nised by the Sastras In the case of pratiloma allıances, none except Baudhayana 
was prepared to recognise them Judicial decisions have uniformly held piatiloma 
alliances to be outright void all ove: India—see Lakshmi v. Kalıyan Sıngh?, Bar Kash 
v. Jamnadas?, Abğıbaı v Khımyı1, Sespurı v Dwaraka Prasad’, Munn Lal v. Shiama8. 
As regards anuloma marriages, the Allahabad and Madras High Courts definitely 
held them to be void—-Padam Kumari. v Suraj Kuman", Jwala Singh v. Sardar", 
‘Subbaramayya v Venkatasubbamma®, Cİ, Nalinaksha v Rajant Kantat9. ‘The Bombay 
High Court had on the other hand upheld the valıdıtv.of such marriages, Baz Gulab 
v. Juvanlal!!, Natha Nathuram v Mehta Ghotalal!3. In Ba: Gulab’s case11, Shah, 
J, observed 

“ According to Hindu law as administered ın the Bombay Presidency, an anuloma marriage 1s 

not prohibited , because such marriages are obsolete they are not illegal or prohibited by law.” 
In the result, the status of wifehood for the woman and legitimacy for the offspring 
of the union would not arise where the alliance was in the pratiloma form in any 
province whatsoever or even ın the case of anuloma unions. outside the province 
of Bombay, with consequent repercussions on rights of inheritance, maintenance, 
etc The Act of 194g sweeps aside all these distinctions in the matter of marriages 
among Hindus and declares that a marriage between Hindus which 1s otherwise 
valid shall not be deemed invalid merelv by reason of the parties thereto belonging 
to different castes Anuloma as well as pratiloma alliances are hereafter perfectly 
valid Where the parties are Hindus, Sikhs or Jains they can intermarry without 
recourse to the Special Marriage Act, 1872. 

A number of points fall to be considered in ragard to the Act. In section 2, 
it 1s stated that the term “ Hindu ” includes persons professing the Sikh or Jaina 
religion Buddhists are left out Is it a casus omassus or deliberate? While 
section 4 of the Indian Succession Act as well as section 2 of the Special Marriage 
Act would distinguish the Hindu from a Sikh, Jain and Buddhist, the Madras Hindu 
Bigamy Prevention and Divorce Act, 1949, defines a Hindu as inclusive of a person 
professing the Buddhist, Jaina or Sikh religion The last Act in fact goes further 
and prescribes (see section 2) that it shall be presumed until the contrary 1s proved, 
that a person who 1s not a Muslim, Christian, Parsi or Jew by religion is a Hindu. 
Thus under the Madras Act a Buddhist 1s a Hindu , while under the “entral Acts 
he is seemingly not Is 1t not desirable that, at any rate, in matters concerning 

1222055505 e DE ıı e OE AT 


1. Mayne, Hindu Law & Usage (roth 7. (1906) ILR 28 All 458 


Edn ), pp 175-179 8 (1919) ILR 41 All 629 
2 (1900) 2 Bom LR 128 g (1941) 1 MLJ 724 ILR. (1941) 
3. (1912) 14 Bom LR 547 Mad 98g 
4 (1938) IL R 60 Bom 455. 10 (ıggı) [LR. 58 Cal 1392, 1999. 
5 ə ıo All LJ 151 Ir (1922) ILL R 46 Bom 871, 
6. (1926) ILR. 48 All 670 ız (1931) LR 55 Bom. r, 


~ 


20 THE MADRAS LAW JOURNAL, [1949 


status there should be uniformity as to who is a Hindu? As it is, it would be a 
matter for doubt whether a marriage between a Hindu and a Buddhist could be re- 
garded as a valid marriage where ıt is celebrated outside the Special Marriage Act 
The language of section 3 of the Act is not happv and looks somewhat ınelegant 
It provides znter aha that no mairiage between Hindus shall be invalid by ieason 
only of the fact’ that the parties thereto belonged to “‘ ditlerent religions”? ‘The 
latter words obviously 1efer to Hinduism, Sikh ol Jaina 1eligions, but in view 
of the definition of a Hindu ın section 2, it 1s somewhat clumsy to tefer to a marriage 
between Hindus as being at the same time one between parties belonging to two 
different religions 
A matter of considerable importance 1s the retrospective character of the Act 
Section 3 states that 
“ notwithstanding anything contamed ın any other law foi the time being in force or in any 
text, rule or interpretation of Hindu law or in any custom or usage no marriage between Hindus 
shall be deemed to be invalid or, even to have been invalid by reason only of the tact that the parties 
thereto belonged to different religions, castes, sub-castes or sects” (italics ours) 
The italicised portion could only reiei to marriages celebrated prio: to the passing of 
the Act Otherwise those words would be superfluous But for those vw ords, to give 
an operation to the Act to a period earlier than 15th April, 1949, would be ımper- 
mussible. Now to construe the Act as having retrospective ehect would be to re- 
assess status and in the hght of that re-assessment to unsettle what had been regarded 
as settled things in the domain of property law It would raise grave problems 
in regard to inheritance or devolution in any other way which had happened pnor 
to the Act In the law of adoption, the Privy Council has ruled that where an 
adoption ıs valid ıt cannot be denied effect, Anant v Shankar’: that the adopted 
son can recall propeity which prior to his adoption had passed to another member 
of the family by inheritance or survivorship, Amazendra v Sanatan Singh? , that he 
can re-open a partition amöng the surviving members of his father’s fanuly prior 
to his adoption, Sankaralingam v Veluchamı? , but that if prior to his adoption the 
family properties had passed into the hands of strangers, bona fide purchasers for 
value from the intermediate owners, totally different conside: ations might alse, 
Pratapsingh v Agaisinghj* Presumably the sons of mixed marriages who had 
ın the past been regarded as having neither the status nor the rights of legitimate 
sons would on the analogy afforded by the case of the adopted son be entitled to 
similar treatment 
Another equally serious question would be as to the nights of the offspring of 
mixed unions vis a ws any son of the father by a wife of equal caste The Sastras 
have provided for the rights of anulomajas only and that too in a general scnse 
merely. The rights are not to be the same as those of a son born of a wife of equal 
class ‘The sons of a Brahmin, for instance, born of his Brahmin, Kshatrıya, Varsya 
and Sudra wives will share in the proportion of4 3 © 1 In Natha Nathu- 
ram v Mehta Chotalal®, the son of a Brahmin by a Sudra wife was held competent 
to take 1/10 of the inheritance only even though ın that case there was no son of a 
wife of any other caste İt ıs regrettable that the Act has not provided for these 
matters and has left elucidation to the Courts It may, having regard to the policy 
of the Act, namely, social equalisation, be argued that consistently with that, there 
could be no disparity in law between the sons born of the wives of different castes 
and that all of them should have strictly equal rıghts Such an argument would 
be of doubtful appeal having regard to the rulings of courts in the past ‘To leave 
the matter there would be productive of further complications as for instance where 
the offspring of inter-caste marriages ın their turn marry in the same way ‘The 
analogy afforded by the texts of Hindu law may not provide any clue beyond a 
point It is therefore up to the Legislature to consider these matters comviehen- 
sively and provide for the rights to propeity and other lights such as maintenance 
to the wives and children of inter-caste marriages To leave things as they are 
might cause inextricable confusion in the domain of property law in particular. 
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SUMMARY OF ENGLISH CASES 


Re Gipson, (1949) 2 AILER go (PDA) 


Wiull—Codiel—Blind person—If can attest—VVuls Act (1837), section 9 

A blind person cannot witness a will or codicil A mere presence, without 
the faculty of sight 1s not enough to constitute a person a “ witness ” for the purposes 
of section 9 of the Wills Act (1837) For the purposes of the Act a “ witness > 
means one who, ın regard to things audible has the faculty ef hearıng and in 
regard to things visible has the faculty of seemg ‘The signing of the will is a visible 
matter and therefore a will 1s not “signed” in the presence of a blind person 
nor 1s he a witness for the purposes of the section 


Mason z BURMINGHAM, (1949) 2 AILER 134 (GA) 


Sale of Goods Act (1893), secton 53 (2)—Stolen property—Damages for breach of 
warranty of qınet possession—If includes costs incurred by purchaser for repairs 


A purchaser of a second hand typewriter which 1s found to be stolen property 
can recover as part of the damages for breach of warranty for quiet possession 
the expenses incurred by him in repairing the machıne as loss directly and naturally 
resultıng from the breach of warranty within the meaning of section 43 (2) of 
the Sale of Goods Act, 1893 


TENNINGS 7. COLE, (1949) 2 All E R. ıgı (KR BD.). 


Tort—Neighbour entering bremises at request of the occuprer to tend his sick wye—İnjury 
by slipping on a rug in the doorway—Luability for injuries 


The plaıntıff while entering premises occupied by the defendant at his request 
to tend his sick wife during his absence slipped on a rug on the doorway and was 
unjured Ina claim for damages, 

Held The rug ın the circumstances of the case was not an unusual danger 
of which the defendant knew or ought to have known or for which he was in any 
way to blame Accordingly the defendant was not liable though the plaintiff 
was an invitee 


STOWELL v RAILWAY EXECUTİVE, (1949) 2 AIT ER 193 (KBD). 


Tort—Person entering platform in Railway station to recewe a passenger—Slipping 
on oly patch and falling down—Laabihty of Railway for injury 


Where the father of a girl who 1s travelling goes to meet hel to collect her 
luggage and help her out of the station, he ıs there as an invitee ‘The Railway 
Executive have a common interest with him ın his being there and 1n those circum- 
stances they owe him the duty owed by an invitor to an mvitee The duty is to 
prevent damage to the invitee from any unusual danger of which the occupier 
knew or ought to have known 

One does not, when using a Railway platform, expect to find oily or slippery 
patches which cause one to fall and such patch constitutes an unusual danger to 
the invitee who 1s entitled to have damages for the injury he has sustaimed as a 
result of the invitor’s breach of duty 


Jones o, BELLEGROVE Properties, LTD, (1949) 2 AMER 198 (GA) 


Lamtation—Acknowledgment of debt—Balance sheet of debtor, a company, showing total 
debts of company—Shareholder a creditor to whom such balance sheets were given—Can prove 
by oral evidence that the total debts shown ıncluded the amount due to hım and rely on at as 
acknowledgment to save lumılalıon. 


At various dates the plamtiff a shareholder lent to the defendant company 
certain sums of money. The company at the annual general meeting handed 
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over to the plaintiff who was present in his capacity as a shareholder balance sheets 
signed by the accountant and two directors which showed the total sum owed 
to creditors : 


Held, parol evidence can rightly be admitted to show that part of the sum 
was owed to the plaintiff and the issue of the balance sheet constituted ın the cır- 
cumstances a sufficient acknowledgment of the defendant company’s indebtedness 
to the plaıntıff and saved the claım from the bar of limitation 2 


(1949) 1 AUER 408, affirmed. 


R B Poxtcres ar LLOYDS v BUTLER, (1949) 2 All ER 226 (KBD) 


Limiation—Car stolen by unknown berson—Car ultimately purchased for value by 
defendant—Action for recovery of car from defendant—Limitation—Starting pomt—Lim- 
tation Act (1939), sections 2 (1) and 3 (1) 


A motor car was stolen from the plaıntıff”s possession by some person or per- 
sons unknown on June 27, 1940. In January 1947 the car bearmg a different 
registration number was found in the possession of the defendant, having passed 
to him through a line of mtermediate purchasers during the previous seven years. 
In an action against the defendant for the recovery of the motor car, 


Held, the cause of action accrued as soon as the car was stolen though thee 
was no known person to be proceeded against Accordingly time begins to run 
from that moment notwithstanding the fact that the plaintiff is ignorant of the 
identity of the thief 


The present action brought after ‘the expiration of six years from the accrual 
of the cause of action is barred by limitation 


JOHN LEE öt Son o, Rattway Executive, (1949) 2 AUER 230 (KBD). 


Indemmty—Warehouse belonging to Railway adjacent to the railway let to tenant for 
storing goods—Indemmty by tenant for “ loss whach but for the tenancy would not have arisen”? 


—fhre caused by spark from Railway engine damaging goods—Razlway if can avoid habılıiy 
under the indemnity, 


A warehouse belonging to a railway was let out to plaintiff for storing goods 
The plaintiff indemnified the Railway “ against all loss of or damage to property 
and any other loss, damage, costs and expenses however caused or incurred which 
but for the tenancy hereby created or anything done pursuant to the provisions 
hereof would not have arisen.” Goods stored in the warehouse were damaged 
by fire caused by a spark or sparks from a shunting engine belonging to the Railway 
In a claim by the plaintiff, the Railway relied on 'the indemnity, 


Held, the indemnity was limited to damages arising out of or in connection 


with the occupation under the tenancy and did not relieve the Railway from habılıty 
for their negligence 


.—.—.— O... 


VERE-VVARDALE, In re, (1949) 2 Aİ E.R 250 (P.DA). 


Will—Probate action—Attesting untness giving adverse evrdence—Further evidence to 
rebut evidence of the attesting unrtness—If admissible 


The object of the Legislature ın ımposing the strict formalities required by 
the Wills Act, 1837, section g was the prevention of fraud Where the two attesting 
witnesses have said that they subscribed their names to the will before the testator 
appended his signature ıt 1s competent for the Court ın a probate action to receive 
other evidence adduced by the propounders of the will to show that the attesting 
witnesses are ın error in saying what they have said ın their evidence 
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THE RULE IN SOPHER’S CASE 
BY 


S VENKATARAMAN AND B, SATYANARAYANAMURTHI 


The decision of the Privy Council in Sopher’s casel is not easy to understand. 
It turned on the interpretation of section 113 of the Succession Act of 1925. ‘The 
construction placed by Viscount Maugham, if literally taken, would have far- 
reaching results and would amount to a repeal in effect of some parts of 
section 114. In Ardeshir v Dadabhoy?, Blagden, J , remarked “the recent 
decision of the Privy Coundıl (Sopher’s case*) . . . must be held to have repealed 
the proposition of law there stated by the Legislature ım section 114, illustration (c).” 
In Framroze Dadabhoy v. Tehmina®, Stone, C J , considered that Sopher’s case must 
be confined to settlements under a will and should not be applied to settlements 
anter vivos, ımasmuch as such application if permitted would render a good portion 
of sections iq and 15 of the Transfer of Property Act bad law. The learned Chief 
Justice went on to suggest that the principles governing gifts to unborn 
persons under a testament are quite different from the principles that gover gifts 
under a settlement znter os. The particular statement of Viscount Maugham 
that has led to these comments ıs as follows. “It 1s at least consistent with that 
decision (Puils Bar v Sorabjt (/Vaoroyi?) that if under a bequest in the circumstances 
mentioned ın section 113, there 1s a possibility of the interest given to a beneficiary 
bemg defeated either by a contingency or by a clause of defeasance, the beneficiary 
under the later bequest does not receive the interest bequeathed in the same un- 
fettered form as that ın which the testator held ıt and that the bequest to him does 
not therefore comprise the whole of the remaining interest of the testator ın the 
thing bequeathed’ It may, ın passing, be mentioned that in Bombay special 
legislation has been passed to minimise the hardships likely to be caused by a literal 
understanding of the rule ın Sopher’s case. It is the purpose of this article to show 
that though the exposition of law by Viscount Maugham has somewhat confused 
the real position and has prima facie created several difficulties, the ratio dec:dendi 
can be understood in such a way as to avoid any repugnance between sections 113 
“and 114 or any distinction bemg made between a gift under settlement inter v:v05 
and a gift under a will in favour of an unborn person 


Section 113 occurs in Chapter VII of Part VI of the Succession Act. The 
chapter covers sections 112 to 118 and relates to void bequests. Sections 13 and 
14 of the Transfer of Property Act correspond to sections 113 and 114 of the Suc- 
cession Act “The precursors of sections 113, 114, and 115 of the Succession Act of 
1925 were sections 100, 101, and 102 of the Successions Act of 1865. The scope 
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of section 100 (corresponding to section 1 13 of the present Succession Act) 
fell to be examined by the Privy Council ın 1923, ın Puth Baz v. Sorabjt Naorogı1, 
That was a case of trust created under the will of a Parsi testator. The trusts 
constituted under clauses 11, 12, 13, 15 and 16 of the will in favour of certain bene- 
ficiaries were held by the Privy Councıl to be void as being repugnant to the 
principles of section 100. Under clause 11 the testator had directed that 10 years 
after his death, or on the death of his last surviving son, the trustees should, divide 
certain properties into five equal shares for his five sons and to hold each’ share 
during the lifetime of each son on trust to pay him the income and on his death 
or if he had already died to hold the mcome for the persons presumptively 
entitled to the corpus till the death of the last survivor of the sons Under clause 
12 he gave to each son a power to appoint among (2) the sons or lineal descendants 
of sons; (z) in their absence ın favour of his widow and daughters or lineal 
descendants of daughters , (7) ın default of these two categories of persons, among 
the next of kın These were persons not ın existence on the date of the death of 
the testator. By clause 13, ın default of the exercise of the power, the share was to 
devolve on the sons’ sons or issue per sterpes and failing them on widows and daughters 
or the issue of the latter. By clause 1 5 it was provided that if any beneficiary 
entitled to any share in income or corpus of the estate should (2) alıenate or charge 
interest or (zz) become bankrupt or (za) should have a decree passed against hım for 
over Rs. 2,500 or (2v) should become indebted ın any sum or sums exceeding Rs. 
25,000, hus interest should thereupon cease and become void and it was to be 
held and applied as directed under the will. By clause 16, if any beneficiary should 
cease to profess the Zoroastrian faith or become a convert or Marry a person not 
born of Parsi parents, his interest should forthwith ctase and become void as if 
he or she had died and the trustees shall hold such interest in trust for such persons 
or person as should be entitled to it on the death of such beneficiary, but subject 
to the provisions contained in clauses 1 5 and 16 On these dispositions Viscount 
Haldane observed ‘‘ Their Lordships concur ın the view expressed ın the judg- 
ments of the Court of Appeal that these limitations contravene the provisions of 
section 100. The bequests to the sons, daughters, widows and issue of the testator’s 
sons thus made do not in all possible instances dispose of the subject-matter to which 
they apply and so fail to comprise the whole of the remaining interest of the testator. 
It 1s obvious that he has reserved contingent rights which might well prove to be 
of value The unborn beneficiaries do not take the whole interest undisposed 
of by reason of the title of his own sons being only for their lives. But the difficul- 
ties are not exhausted by these considerations. Clause 1 5 gives over the share 
in income or corpus alike of any beneficiary who alienates, ın any ofa number of 
ways and in that event creates a discretionary trust, which may extend so far as the 
income 1s concerned, only to a part ofut, for the benefit according to the selection 
by the trustees of some others of a class of beneficiaries somewhat wider than that 
of those who are to take under the clauses just referred to The 16th clause also 
puts an end to the title of every beneficiary who ceases to profess, or marries any 
one not professing the Zoroastrian faith and gives the interest over in favour of 
those who take on the death of such beneficiary. In the face of this clause it 
cannot be contended successfully that section 100 15 complied with. For the whole 
of the remaining interest need not pass out of the hands of the trustees if there is 
a forfeiture of the income of the sons of the testator? Conditions of the above 
type attached to a bequest in favour of a person not ın existence which 1s limited 
to take effect on the termination of a prior bequest are clearly affected by section 
113 of the Act of 1925. The conditions either curtail the duration of the estate 
in the hands of the beneficiary being conditions of defeasance or affect their powers 
of enjoyment by giving rise to discretionary trusts in property. Such a bequest 
cannot necessarily exhaust the entirety of the mterest which the testator had in 
the property and pass ıt to the beneficiary. 


eee 


I. (1923) 45 ML.J. 780: 76 LC. 996 (P.C.), 
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Sopher's case! presents a problem of a different type. The summary of its 
facts as set out by Blagden, J , Ardeshır v Dadabhoy? may be conveniently adopted 
in view of the rather prolix and confusing language of the dispositions ın that case. 
“ A testator disposed of his residuary estate by will, in, briefly, the following 
manner by creating a trust As to income, an annuity was to be paid to his widow 
and the balance to his children, the share of each son being double that of each 
daughter, the children of any child predeceasing him or his widow without issue 
to accrue to the other children or grandchildren with the like discrimination 
As to corpus, his directions were to postpone division till his widow's death 
and thereupon to divide the property into shares as numerous as his surviving 
children and his predeceased children leaving issue living at his death and 
to designate each share by the name of one such child ; that the share of 
a male child bemg always double that of a female to pay the income of each 
share to each child for life and thereafter to the children of such child subject 
to the like discrimination until they attain the age of 18 and thereafter in trust 
for such child or children absolutely subject to the like discrimination He then 
provided for the accrual of the share of any child who should die without issue 
as he had done in respect of income and made further provision for the case of 
children who should survive him but not his widow He further provided a fixed 
maintenance allowance for any child and a discretionary allowance out of that 
grandchıld”s share of income for any grandchild who should be entitled to receive 
a share of mcome or corpus during his or her minority” On these facts, Viscount 
Maugham, ın the light afforded by the illustrations to section 113 of the Succession 
Act, referred to the law ın the following way 


“ The first illustration to the section shows that a bequest by a testator to his 
children for their respective lives and after their deaths to their children for life 
respectively, unborn at the testator’s death 1s void , for it 1s not a bequest of the 
whole interest that remains ın the testator, sence 2£ əs not certain that there will be any 
grandchildren (italics ours) A bequest to a son for life and after his death to his 
childien who shall survive him must be bad for the same reason, since there may 
be no such children The second and third illustrations would seem to show— 
what 1s not very clear from the language of the sectıon—that however complete 
may be the dispositions of the will, the gift after the prior bequest may not be a 
life-interest to an unborn person, for that would be a bequest to a person not in 
existence at the time of the testator’s death of something less than the remaining 
interest of the testator How far this rule applies, it 1s not necessary to determine 
in the present case , but the two illustrations show the strict sense ın which the 
Legislature has used the words ‘a bequest, etc , 1s made subject to a prior bequest.’ 
It may be that a particular bequest must comprise all the testator’s remaining 
interest if the legatee under it is not ın existence at the testator’s death , and it 1s 
clear that ın cases like those two illustrations, further gifts however complete ın 
their operation, do not save ‘the bequest’ Partial intestacy under the will as a 
whole is not the point The question ıs whether the ‘later bequest’ (whatever 
that means ın a particular case) 1s a complete disposition of the testator’s interest.” 


There appears to be a suggestion both in the statement of Viscount Haldane 
in Putlı Bay s case? and of Viscount Maugham in Sopher’s case! that the test to be 
applied to decide whether a bequest 1s repugnant to section 13, 1s, whether there 1s a 
possibility of intestacy arising ın respect of the subject-matter or any part thereof 
of the later bequest How far such a test 1s actually intended to be prescribed 
ıs dealt with later 


After referring to Putlı Baz’s case,? Viscount Maugham summed up the actual 
position in Sopher’s case? ın the following terms : “İt 1s at least consistent with that 
decision to hold (as was argued in that case) that if under a bequest ın the circum- 
stances mentioned in section 113, there 1s a possibility of the interest given to a 
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beneficiary being defeated either by a contingency or by a clause of defeasance, 
the beneficiary does not receive the interest bequeathed in the same unfettered 
form as that in which the testator held ıt and that the bequest to him does not 
therefore comprise the whole of the remaining interest of the testator in the thing 
bequeathed ”. | 


It falls to be noted that the contingency ın Puil Bars case! was by way of a 
condition of defeasance and not by way of a condition making the vesting of the 
bequest dependent upon a contingency Tn the other the contingency related to 
the divestiture and not to the investiture of the bequest 


Viscount Maugham after referring to section 1/3 went on to observe. “If 
we now turn to the clause in the will relating to the surplus income during the 
widow’s lifetime their Lordships are of opinion that the interest of a grandchild 
in that income during the period until the death of the widow is contingent on his 
surviving his parent. The language shows clearly that no grandchild 1s to receive 
any income unless and until he survives his father ”. 


One may pause to comment that the ‘later bequest’ to the unborn persons 
was subject to the contingency of the unborn grandchildren surviving their parents. 
The bequest was not made absolutely to take effect on the birth of the unborn 
legatee but on his satisfying the further condition of his surviving his parent. There 
was also the possibility of intestacy as to the surplus income if no child or grand- 
child survived the widow That is to say, even ın the event of the grandchildren 
surviving their own parents they may not take and exhaust the subject-matter of 
the bequest unless they satisfy the further condition of Surviving the widow In 
that sense the bequest ın favour of the unborn granchildren is not one that neces- 
sarily exhausts the entire interest of the testator, 


As regards the dispositions relating to the corpus, Viscount Maugham said : 
“İt seems to their Lordships that ‘the thing bequeathed’ in the circumstances 
"Of the case is the residuary estate of the testator, and none the less the clause .. 
relates only to the income of that fund until the death of the widow The three 
ıllustratıons to section 113 above set out support the view that it 1s void. If this 
be correct, all the bequests or dispositions after the death of the widow would 
appear to be rendered void by the section”. For they do not exhaust the entire 
interest that remains to the testator in ‘ the thing bequeathed ? after the creation 
of an interest in favour of the widow. Apart from that, Viscount Maugham 
pointed out that the bequests as to the corpus were also subject to a contingency. 
Elaboratıng the matter, he said: “ It was however also argued that the gifts 
to the grandchildren of shares in the corpus are contingent on their respectively 
attaining the age of 18 and also on their surviving their respective fathers. If 
correct, this would be a further ground for holding that section 113 applıed ”. 
It had been argued by counsel that the exception to section 120 would apply 
to the bequests to make them vested on the birth of the grandchildren and hence 
the bequests in their favour in the corpus cannot be said to be contingent Apropos 
of this contention, Viscount Maugham stated “ It must be observed that the 
exception applies only to the case where a fund 1s given to any person ‘on attain- 
ing a particular age’ It has no relation to any other contingency, eg, to his 
surviving a named person In that case the legacy bequeathed does not vest 
untul the legatee survives the named person. The observation would seerh to suggest 
a distinction between a condition as to the attainment of a particular age and 
** any other contingency ”. 


The implications of the various observations of Viscount Maugham may 
now be assessed. ‘Three questions may require consideration (2) ıs the decision 
intended to preclude the creation of a bequest ın favour of an unborn person, 
(zə) does ıt require that ‘a later bequest’ limited in favour of an unborn person 
to take effect after a prior life estate ın favour of another should be so created that 
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ther Lordships’ attention was apparently focussed entirely on sections 113 and 120, 
Succession Act and does not ever seem to have been called to illustration 3 to section 
114. Apart from the complications caused by Mr Sopher’s evident misogyny 
and from the discretionary trust for the advancement of the minors, any distinction 
which may exist between the case there put and the case before their Lordships 
appear to be a dıstınctıon without a difference Yet their Lordships held the 
bequests ın the case before them bad, though those ın the illustration just cited 
are expressly declared by the Legislature to be valid on the ground, apparently, 
that the quantum of an estate ıs dımınıshed by the uncertainty as to who will ultı- 
mately getit I confess myself, no doubt entirely through my own mental incapacity, 
quite unable to follow this train of reasoning and trust İ may be forgiven for echoing 
the dying request of (I think) Sir Isaac Newton for ‘More Light’ The following 
parable will serve to illustrate the difficulty which I feel Suppose that a gambling 
party 1s in progress and that Re 1 1s the stake in a game of roulette Until ‘ giddy 
Fortune’s furious fickle wheel ” has come to a standstill no man can tell which 
of the gamblers will get that rupee ; indeed just as in the case of Mr Sopher’s 
grandchildren it is not certain that any one of them will get it, for at any moment 
decoits or the police may raid the premises and seize it Yet, surely, the rupee 
at all times consists of 16 annas and no less However, while praying that for 
the future my darkness—in which I gather the profession 1s also gropıng-—may 
be illumined, 1t1s sufficient for the purposes of this case to say that as far as Rustomy”s 
Trust Fund 1s concerned the decision of their Lordships confirms the conclusion at 
which J have arrived , indeed this case 1s all the clearer because of the power of 
revocatiof, which was naturally absent in Mr Sopher’s vil” 


It may with respect be submıtted that the reason given by Viscount Maugham 
for holding the “later bequest”? to be void was not that © the quantum of 
the estate 1s diminished by uncertamty as to who will ultimately get 
ıt” but that ıt was subject to the condition of satısiyıng a contingency; 
namely, that the beneficiaries should survive a certain person. The beneficiaries 
might remain unascertained ın Sopher’s case till that contingency happened, but 
that was not assigned as the reason for the decision ‘The real reason was the 
existence of the contingency which prevented the vesting of the bequest and created 
a possibility of a reverter The facts of the case before Blagden, J, were different 
and the interests given to unborn beneficiaries were subject only to condition 
of defeasance and discretionary trusts and therefore were affected by section 13 
of the Transfer of Property Act and were within the scope of the ruling ın Putlıbaı v. 
Sorabpı? But Sopher’s case? volves a different aspect, namely, that the vesting of the 
bequest ın an unborn legatee had been made conditional upon the legatee surviving 
a person It 1s also to be noted that while in the cases mentioned by his Lordship 
the contingency he spoke of may not alter the size of the interest, the condition of 
defeasance certaınly curtaıls the duration of an estate and discretionary trusts the 
powers of enjoyment, thereby rendering the gift to the unborn beneficiary an estate 
lesser than what the donor had 


Blagden, J , also expressed a doubt whether the recent decision of their Lord- 
ships of the Privy Council (Sopher’s case)! must not be held to have repealed the 
proposition of law stated by the Legislature ın section 114, illustration (3) “The 
question 1s if Sopher’s case? has really such an effect Sections 112to 117 are a group 
of sections armed at restricting the splitting up of property into fragmentary estates 
and limiting’ those fragmentary estates ın favour of future generations. For, 
without such restrictions the property might be kept tied up ın particular families 
and kept out'of circulation The sections have to be interpreted in such a manner 
that as far as possible effect 1s given to all of them No section can be interpreted 
without reference to the others so as to arrive at a result that silences the intentions 
of the Legislature expressed ın any other section, when ın fact it is possible to interpret 
it in such a way that it would be reasonable and make all the sections effective. 
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In regard to settlements znter-vivos sections 13 to 18 of the Transfer of Property 
Act stand ın a similar relation Section 112 mentions that a bequest to a person 
not in existence at the time of the death of the testator 1s permissible under certain 
circumstances, namely, if a prior interest ın the thing bequeathed 1s created Sec- 
tion 113 releis to the subject-matter of the “later bequest ” which 1s to take effect 
after the prior bequest and prescribes that 1t should not be less than the testator’s 
remaining interest in the thing bequeathed Section 114 defines the utmost point 
of time till which the vesting of the bequest ın favour of a person not in existence 
at the time of the death may be suspended According to that section when a 
bequest 1s given to an unborn person, the utmost port of time till which the vesting 
in him may be postponed 1s till his attamment of majority Therefore when a 
bequest 1s given to A for life and to A’sson unborn at the time of the testator’s 
death, at 18, the bequest 1s valid for, 1t must become vested in the unborn son within 
the period prescribed by law The son may be born even after the death of A 
but will attam at all events, if he attains at all 18 years within the period allowed 
by the law It 1s true that the bequest is none the less contingent, for, unless and 
until the legatee under the later bequest attains 18 ıt does not become vested 
But it 1s a contingency personal to hım In Sopher’s case! the contingency with which 
the vesting of the estate was linked up was the happening of an event external to the 
beneficiary He was to survive another person. He might come mto existence, 
mught attain 18 but yet would not get a vested interest till he satisfied the contingency 
of surviving another person Any condition precedent relating to the vesting 
of a bequest in favour of an unborn person other than a condition that he should 
attain a particular age not exceeding 18 years may possibly delay tHe vesting 
beyond the period of his minonty A “later bequest” to an unborn person subject 
to such a contingency may therefore be repugnant to the provisions of section 1 I4. 
Hit is not affected by section 114 it may yet be affected by section 1 13 as not being 
a bequest extending to the entırety of the interest of the testator in the thing 
bequeathed A harmonious construction of the two sections will be to hold that a 
“later bequest” to an unborn person subject to the contingency that he should 
attain a particular age not exceeding 18 1s prema face valid It 1s only a contingency 
external to the beneficiary that would militate against the validity of the bequest 
under section 113 The reason hes in the policy underlying the enactment. 
Sopher’s case’ thus distinguished from the cases presented under the illustrations 
to section 114 does not cause any difficulty There 1s nothing in the judgment of 
Viscount Maugham that repels this distinction. In fact, his Lordship observed : 
€ It was however also argued that the gifts to the grandchildren of shares ın the 
corpus are contingent on their respectively attaining the age of 18 and also on their 
surviving their respective fathers If correct this would be a further ground for 
" holding that section 113 applıed ” It is not the contingency of attaınıng 18 years 
that by itself mattered but the further condition that the legatee should survive 
his parent. This 1s an external condition which might possibly postpone the vesting 
beyond the permissible period. It is submitted that Sopher’s case+ should be con- 
fined strictly to cases of that type. The question whether there 1s any possibility 
of intestacy ın respect of the “later bequest? should not be taken as the test to 
be applied to decide the validity or otherwise of the bequest. The recent decision 
of the Privy Council ın Amuddha Mitra v Admınıstrator-General of Bengal?, clearly 
excludes the tenabılıty of such a construction of Sopher’s case! In that case Sir 
Madhavan Nair observed with reference to illustration (1) to section 115, agreeing 
with the opmion expressed by the Judges of the High Court when the case was 
before them: “In their Lordships’ view, the last sentence ın the illustration means 
that the bequest 1s inoperative ın regard to the children of A born after the testator’s 
death, who do not attain the age of 25, within 18 years after A’s death, but it is 
operative in regard to such children who do attain the age of 25 within 18 years 
though born after the testator’s death ” 
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Far from holding that the bequest to the unborn legatee ıs void because 1t 1s 
contingent on attaining a particular age or because there 1s a possibility of intestacy 
in the event of all the legatees dyıng before the age of 25, Sir Madhavan Nair has 
given a wider scope of operation to the illustration than might appear on the face 
of it. İlence ıt may be concluded that Sopher’s case? ought not to,be interpreted 
as laying down a general rule that a “later bequest ” to a person not in existence 
should mot be contingent at all or that the intestacy test 1s the test that should 
"be applied Sopher’s case! only decides that a “later bequest” subject to contin- 
gencies external to the legatee are void 


In Framroze Dadhabhoy v. Tehmina?, the Bombay High Court considered the 
effect of Soper’s case! ın regard to a settlement inter vwos ‘There a Parsi lady by 
name Tehmına had settled a fund “upon trust in favour of herself for life and 
after decease and subject to a power of appointment exercisable by will or codicil 
only, among her issue born during her lifetime , in trust for all her children 
who being sons shall attain the age of 18 or bemg daughters shall attain that age 
or marry under that age ın equal shares.” In default of issue there was a general 
power of appoıntment ın regard to a part of the trust funds and subject to those 
trusts ın trust for Dadhabhoy (her father) his heirs, executors and assigns. İn view 
of the decision of the Privy Council ın Sopher’s case1, "Tehmina took out originating 
summons ın the Bombay High Court for the construction of the trust deed, contend- 
ing that the gifts ın favour öf the unborn issue and the other gifts over were void. 
It 1s obvious that if Sopher’s case! is to be understood as holding that any “later ” guft 
in favour of an unborn person, that 1s, subject to a contingency 1s void under section 
13 the contention of Tehmina would be irresistible At the same time 1t 1s equally 
clear that such a gift ıs valid under section 14. Realising that Sopher’s case" so construed 
would render a good portion of sections 14 and 15 bad law it was distinguished 
as inapplicable to cases of gifts and applicable only to cases of bequests. Stone, C J., 
held that the principles contained ın the Indian Succession Act governing bequests 
to unborn persons were different from the rules contained in the Transfer of Pro- 
perty Act governing gifts inler vvos in favour of unborn persons and hence Sopher’s 
case. did not affect the position The learned Chief Justice mentioned as points 
of distinction (1) “ Far from creating one Code or one system with regard to 
dispositions ın favour of the unborn generally, two different sets of restrictive regula- 
tions have been placed on the statute book (one set governing testamentary disposi- 
tions and another dispositions znfer 22205 which are always for consideration pecuniary 
or of natural love and affection) (11) It is certainly strange that if in 1882 what 
was intended by the Legislature was to impose on the freedom of transfer of property 
inter vivos, the same restrictive regulations as had already applied for 17 years 
to testamentary dispositions, the Transfer of Property Act, 1882, did not either 
expressly so say or did not re-encact the existing sections of the Succession Act with 
slight amendments only which would have been necessary to fit the case of a trans- 
fer inter wvos (in) Section 113 of the Indian Succession Act, 1925 (section 100 of 
the Act of 1865) corresponds section 13 of the Transfer of Property Act and not 
only 1s the word ‘comprises’ in the former Act replaced by the word ° extends ” 
ın the latter Act but to the latter section there is but a single simple illustration 
whereas section 113, Succession Act, has four illustrations of a wider and more com- 
plete character (iv) Further the important section 20 of the Transfer of Property 
Act finds no place either in the Succession Act of 1865 or in the Act of 1925”. Later 
on the learned Chief Justice recognised that “ there 1s no equivalent section ın the 
Indian Succession Act, 1925, to section 20 of the Transfer of Property Act, 1882, 
though illustrations (11) to (v) of section 112 of the Indian Succession Act indicate that 
that section may be intended to have a similar result” It 1s submitted that these 
reasons and distinctions pomted out by the learned Chief Justice savour of expedi- 
ents that do not carry much force and are not really necessary to get over the ruling 
ın Sopher’s case 1 The latter case understood in the manner already indicated 
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will not militate either against section 114 of the Succession Act receiving its full 
value or against the corresponding provision in the Transfer of Property Act. It 
1s also to be noticed that the principles contamed in the latter Act and ın the 
Succession Act are not different in substance 


En passant ıt may be stated that the Bombay Government had an enactment 
passed—the Disposition of Property (Bombay) Validation Act, 1947—to save 
trusts executed before the 1st January, 1945, and also testamentary dispositions- ı 
Of persons who died before that date, from the supposed effects of Sopher’s case}, 
providing that with reference to such dispositions section 13 of the Transfer of 
Property Act and section 113 of the Indian Succession Act shall be deemed to 
have been repealed But for the reasons already set out there appears to be no 
need for such legislation 


SUMMARY OF ENGLISH CASES 


CoLLINS o. Howarp, (1949) 2 AIMER 324 (CA) 


Contract—Damages for breach—Agreement by plaintiff to contribute catntal for Sor- 
mation of a comğany —Defendant repudiating contract—Plaintff who had sold a block of 
shares to raise the money paying enhanced rates for re-purchasing the shares after repudiation 
of contract—Damages remote and not recoverable 


The defendant was proposing to form a lımıted company for exploiting an 
invention. ‘The plaıntıff agreed to contribute as working capital £2,500 ın 6 per 
cent preference shares and had to sell certam shares for raising the funds But 
the defendant repudiated the contract. The plaıntıff then had to re-purchase 
the shares sold at a higher price owing to market fluctuation. In an action for 
damages he claimed the loss thus incurred, 


Held, ın the circumstances the damages clarmed are too remote and cannot be 
recovered 


a 





Hi v9 WirLram Hirt (PARK LANE), LTD, (1949) 2 ANER 452 (HL) 


Gaming Act (1845), section: 18—Scope—Action on a new agreement Sor consideration 
to pay a sum won on bettine— Not maintainable 

Per Viscount Simon, Lord Greene, Lord Normand and Lord MacDermot 
(Viscount Jowitt, LC, Lord Oaksey and Lord Radcliffe, dissenting) —Section 18 
of the Gaming Act (1845) 1s so framed as to defeat an action, though not entirely 
brought on the original wagering contract, if it was brought on an alleged new 
contract to pay a sum won on the wager. 


Bulb v. Yelverton, g Eq 471 and Hyams v Stuart King, (1908) 2K B 696, overruled. 


Dıcta in Varney v Hickman,5 GB 280 (282) and Diggle v. Higgs, 2 Ex D 427, 
429, disapproved. 
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DELEGATED LEGISLATION AND THE FEDERAL COURT 
By 
M K. NamBıar, LLM (Lonp ), Barrister-at-law. 


Few judgments delivered by the Federal Court of India ın the short span of 
its existence could have more profound influence on the legislative machinery 
.of the country than the decision in Jatindra Nath Gupta v. The Prownce of Bihar and 
others!. Here at Madras its ımmediate effect is found ın the spate of Ordinances, 
validating, reviving, and re-enacting the Acts rendered lifeless by the Federal 
-Court’s decree. And yet, ıt is obvious, that its full implications have still to be 
realised, and its potentialities still to be assessed. 
The Bihar Provincial Legislature had enacted the Bihar Maintenance Order 
Act of 1947. It came into force on 16th March, 1947 Its operation was limited 
to one year from the date of its commencement by sub-section (3) of section 1 ; 
but the proviso to the sub-section enabled “the Provincial Government by 
notification on a resolution passed by the Bihar Legislative Assembly 
and agreed to by the Bihar Legislative Council to extend the Act for a 
further period of one year with such modifications as may be specified in the 
notification.? On the 11th March, 1948, on a resolution by both the Houses 
of Legislature a notification was issued extending the Act for another year from 
16th March, 1948 The substantial question that arose before the Federal Court 
was whether the proviso in the Bihar Maintenance of Public Order Act of 1947 
was ultra vires the Bihar Legislature, the contention being that the power to extend 
the life of an Act was clearly legislative power, and the Provincial Legislature had 
no authority under the constitution to delegate this power to any other body. Again 
the power to modify an Act was also legislative power. When section gg of the 
-Government of India Act confided legislative powers only to the Provincial Legis- 
lature, ıt was argued that the legislative power could be exercised only by the 
repository of such powers, and not by any other organ or instrumentality. The 
proviso in the Bihar Act for extension of the Act by notification with or without 
modification was therefore ultra vires the Constitution Act The answer of the Govern- 
ment Advocate of Bihar may be stated in the words of Kama, CJ “On behalf 
-of the respondent ıt 1s not disputed that to the extent the proviso conferred the 
power of modification 1t was legislatrve power. But it was argued that only that 
“portion of the power might be considered ultra vires and therefore excluded from 
the proviso. It was pointed out that by their resolutions the two Chambers and 
tthe Provincial Government had made no modifications ın the Act. The power 
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to extend the legislation for one year more was legislative power, but was conditional 
legislation and therefore it was not ultra vires of the Provincial Government ”1,. 
Clearly, the Government had conceded that to the extent the proviso delegated 

the power to modify that Act to a body other than the Legislature ıt was ultra vires.. 
With reference to the power of extension the contention was that 1t was not delegated 

legislation but conditional legislation. If it was delegated legislation the Govern- 

ment again did not dispute that ıt was ultra vires. In either view, the learned 

Judges were not invited to consider the question whether the delegation of*legis-- 
lative power was beyond the competence of the Legislatures ın India and therefore - 
ultra vires Counsel on either side having assumed and conceded that delegated 

legislation was ulira vires, the issue was reduced to a narrow compass* Was the 

proviso authorising extension of the Act by notification conditional or delegated 

legislation ? If it was conditional legislation it was intra wires , if delegated legis— 
lation it was granted on all hands that it was ulira wres. The Federal Court came 

to the conclusion by a majotity of four to one that the said proviso was not condi-- 
tional but delegated. legislation. And delegated legislation on the concession of” 
Counsel being undisputably ulira vires, the offending proviso was held invalid It 

was unfortunate that the correctness of the assuniption was not and could not be 

canvassed before their Lordships in all its bearings, though here and there in the 

opinions delivered by Mahajan and Mukherjea, JJ , there was an incidental examı- 

nation of the distinction between delegated legislation and conditional legislation 

for the purpose of ascertaining the class to which the impuged proviso belonged 


The enactment of such identical provisos having been the normal mode of 
extending Temporary Acts in almost all the Provinces, the validity of similar Acts 
was questioned before the High Courts of Calcutta? and of Madras? At Calcutta 
the Government sought to avoid the observations of the Federal Court om 
this aspect as obiter, But Harris, CJ, held that even “its obiter dicta must 
ordinarily be followed by inferior Courts includmg High Courts unless. 
there 1s very good reason for not doing so.”? At Madras, the matter came up: 
before a Bench composed of Satyanarayana and Basheer Ahmed Sayeed, JJ , ın. 
Kalyanaveerabhadrayya v Rex®. The Advocate General of Madras who appeared 
for his Government contended “ that a bare power to extend the duration of lıfe 
of an Act was not a legislative power and could validly be delegated, and that this- 
question was not considered fully by the Federal Court, and even if there were 
observations in the judgment of the Federal Court, those observations were obzter 5”. 
The contest thus centred again on the proposition whether extension of an Act by" 
notification was an exercise of legislative power, not whether assummg it was so- 
the delegation was anira vwes. The distinction between legislative and non-legis-- 
lative power, between delegated legislation and conditional legislation was again 
elaborately analysed with the aid and assistance of the pronouncements of American,. 
Austrahan, Indian and ;Canadian Judges and of Their Lordships of the Judiciah. 
Committee ; and the learned Judges ın the end found themselves ın agreement 
with the Federal Court Judgment in Jatendranath’s® case. 


That delegation of legislative power by the Indian Legislatures was ultra vires was 
a doctrine therefore arrived at not by applying the mind of the Court to the consi-- 
derations implicit therein, nor by examining the concerned authorities in the back-- 
ground of the Indian Constitution, nor even on a scrutiny of the relevant provi-- 
sions of the Government of India Act, but solely on the admıssions of counsel in. 
Jatındranath's5 case that delegated legislation was ulira vires. Section 212 of the 
Government of India Act compelled all Courts in the land to recognise the law 
declared by the Federal Court as binding. No High Court could therefore dis- 
regard the basic principles enunciated in Jatındranatk's5 case, even though a judg- 
ment on agreement lacks the authoritative force of a judgment iz znvetum. 
—,—,,.xuococ£c£ç.,n..“— a m 

r (1949) 2M.LJ 356 (360). 1949 F.L J. 3. (1949) 2M.LJ 663. 

225 (FC Ibid at p. 665. 


2 Badal Bose v. Chief Secretary to the Govt. of 5 (1949) 2M.L.J. 356. 1949F.L.T. 225, 
W. Bengal C.W.N. 728. (F.C). 7 


V 


Q 


N 


111 , THE MADRAS LAW JOURNAL. 35 


The problem still remains whether the assumption made by counsel and accep- 
ted by Court without exercising its judicial mınd is correct. If delegated legislation 
is incompetent and unauthorised by our constitution it 1s plain that the illegalıties 
of the past should be immediately redressed, and the frame work of the present 
legıslatıve machınery be re-alıgned for the future. 


To appreciate the sıgnıficance of the inroads made by new doctrine into the 
constitutional jurisprudence of India it is necessary to know what exactly is umplied 
by the term delegated legislation. Legislation is but law-making ; and whenever 
a duly constituted Legislature empowers any other body to make any rules or 
regulations, the rules or regulations so made in pursuance of such authority are 
classed as delegated legislation, though sometimes loosely the Act so delegating 
“is itself called delegated legislation. Delegated legislation 1s thus subordinate or 
derivative, not principal or original legislation Such rules and regulations owe 
their legal validity to the Statute of their creation The principles governing 
the law of Agency, equally apply to measure the validity of delegated legislation. If 
the rules made in virtue of a statute conform to and do not conflict with the statute, 
or in other words, if they le within the scope and authority conferred by the statute 
they are mira and not ultra ures, and valid All statutory rules and regulations, 
bye-laws and orders, by whatever name they are called, come undoubtedly within. 
the class of delegated legislation. As stated by Wade and Philipps in their text 
book on ‘ Constitutional Law’ at page 289° “The function of legislation—the 
making of General rules—is a function of Parliament. When Parliament delegates 
that function we speak of delegated legislation The term 1s used of (a) the exercise 
of a legislative power delegated by Parliament or (5) the rules or regulations passed 
as the result of the exercise of a delegated legislative power The bye-laws made 
by local authorities or railway companies are delegated legislation. Professional 
bodies too may be given power to enact delegated legislation, eg, the Councıl 
of the Law Society (the governing body of the Solicitor’s profession) is given power 
by the Solicitors Act, 1932, to make regulations for the compulsory attendance 
of articled clerks at schools of law ”. 


But ıt would obviously be incorrect to speak of the delegation of legislative 
power as equivalent to, or synonymous with abdication or surrender of such power. 
Delegation and abdication or surrender are two wide apart judicial concepts differing 
in inherent content. Delegation presupposes the continued existence of the Principal 
and Agent, and the actual exercise or possibility of contiol of the Agent by the 
Principal ; while surrender or abdication indicates complete self-effacement and the 
absence of any control in presents or in futuro. In the one the reserve of authority 
still resides ; ın the other it is extinguished. Delegated legislation is always depen- 
dent for its life and authority on the lıfe and authority of the parent statute It is 
a creature of its paramount law, and can live only so long as the paramount law 
is alive, unless ıt isadopted by any other subsequent Act. But abdicated or surren- 
dered legislation though it may owe its life to the body that has abdicated, is not 
dependent for its functioning on the existence of the parent. In willing the surrender 
it wills its own death. In enacting the Burma Independence Act, 1947, Parhament 
abdicated all legislative powers over Burma But a classical instance comes from 
Canada which went up before the Judicial Committee of the Privy Council?, Sec- 
tion 92 of the Bntish North America Act entrusted exclusive legislative powers 
to each Provincial Legislature in relation to certain classes of subjects including 
€ the amendment from tıme to time notwithstanding anything in this Act, of the 
constitution of the Province, excepting as regards the office of the Lieutenant Gover- 
nor.” By the Initiative and Referendum Act passed by the Manitoba Legislature, 
laws could be made and repealed by the direct vote of the electors, instead of by 
the Legislative Assembly. Was this Act valid? Viscount Haldane pronouncıng 
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the yudgment of the Judicial Committee expressed thus .2 “No doubt a body 
with a power of legislation on the subjects entrusted to it so ample as that enjoyed 
by a Provincial Legislature ın Canada could while preserving its own capacity 
intact seek the assistance of subordinate agencies as had been done when ın 
Hodge v. The Queen®, the Legislature of Ontario was held entitled to entrust to a 
Board of Commissioners authority to enact regulations relating to taverns , but it 
does not follow that it can create and endow with its own capacity a new legislative 
power not created by the Act to which ıt owes its existence ” What the impugned 
Act attempted was to surrender its powers completely in favour of the electors. 
The Legislature had sought to efface itself. This was not delegation but abdi- 
cation, not permissible under the fundamental law of Canada. 


Delegated legislation ‘is different from conditional legislation ; and the judg- 
ments of the Federal Court in Jatendranath’s® case, and of the Madras High Court 
in Kalyanam Veerabhadrayya’s* case are illuminating Both the Courts adopted for 
their guidance the principles laid down by the Judicial Committee ın The Queen 
v. Burah and Russell v The Queen®. In the first case an Act of the Indian Legis- 
lature had authorised the Lieutenant-Governor of Bengal by notification to bring 
into operation the aforesaid Act in respect of certain territories. The Lieutenant- 
Governor was also empowered to extend the Act by simular notification to other 
areas. ‘The Act was attacked as delegation of legislative power, which the High 
Court of Calcutta had held, was mvalid. On appeal to the Judicial Committee, 
the judgment of the High Court was reversed. Lord Selborne said . “ The proper 
Legislature has exercised its judgment as to place, person, laws, powers, and 
the result of the judgment had been to legislate conditionally as to all these 
things. The conditions having been fulfilled, the legislation is now absolute 
Where plenary powers of legislation exist as to particular subjects whether in an 
Imperial or ın a Provincial Legislature, they may (in their Lordships’ judgment) 
be well exercised either absolutely or conditionally’? In Russell v. The Queen® 
the Canadian Temperance Act ın question had provided for its being brought into 
force ın any city or country by Order-m-Council of the Governor-General on a 
petition by the majority of electors concerned Their Lordships upheld the Act 
as a piece of conditional legislation coming within the principle of Burak’s5 case. 
Another authority referred to was King-Emperor v Benoarı Lal Sarma” where the 
Special Courts Ordinance issued by the Governor-General of India ın exercise 
of his powers under section 72 of Schedule IX of the Government of India Act 
was challenged as ultra vires It was contended that the Governdr-General could 
not empower any other authority at his discretion to set up such special Courts 
imphedly repealing the provisions of the Criminal Procedure Code, a contention 
which had found favour with the Federal Court. But on appeal to the Judicial 
Committee Viscount Simon’ said: “It is undoubtedly true that the Governor- 
General, acting under section 72 of Schedule IX must himself discharge the duty 
af legislation there cast on him, and cannot transfer ıt to other authorities But 
the Governor-General has not delegated his legislative powers at all His powers 
in this respect, ın cases of emergency, are as wide as the powers of the Indian 
Legislature which, as already pointed out, in view of the proclamation under 
section 102, had power to make laws for a Province even ın respect of matters which 
would otherwise be reserved to the Provincial Legislature Their Lordships 
are unable to see that there was any valid objection, in point of legality, to the 
Governor-General’s Ordinance taking the form that the actual setting up of a 
special Court under the terms of the Ordinance should take place at the tıme and 
within the limits judged to be necessary by the Provincial Government specially 
concerned, This ıs not delegated legislation at all. It 1s merely an example 
of the not uncommon legislative arrangement by which the local application of 
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the provision of statute 1s determined by the judgment of a local administrative 
body as to its necessity ‘Their Lordships’ are m entire agreement with the views 
of the Chief Justice of Bengal and of Khundkar, J., on this part of the case The 
latter Judge appositely quotes a passage from the judgment of the Privy Council 
in the well-known decision ın Russell v. The Queen”?! Whenan Açt 1s passed by a 
law-making body leaving the time and manner of its application, or the persons, 
things and area on which ıt 1s to operate to the discretion of an outside agency, 
such legislation is called conditional legislation ; that is to say on fulfilment of 
the condition prescribed, legislation becomes absolute Nor does the American 
doctrine differ ın principle in determining the extent of conditional legislation. 
“To assert that a law 1s less than a law, because it 1s made to depend on a future 
event or act, 1s to rob the Legislature of the power to act wisely for the public welfare 
whenever a law 1s passed relating to a state of affairs not yet developed, or to things 
future and impossible to fully know The Legislature cannot delegate its power 
to make a law , butit can make a law to delegate a power to determine some fact 
or state of things upon which the law makes, or intends to make, its own action 
depend To deny this would be to stop the wheels of Government ‘There are 
many things upon which wise and useful legislation must depend which cannot 
be known to the law-making power, and must, therefore, be a subject of inquiry 
and determination outside of the halls of legislation’’ * 


While delegated legislation therefore is thus different from abdicated or surren- 
dered legislation on the one hard and conditional legislation on the othe, the 
principal questions which arise for determination are firstly, what classes of legisla- 
tion came within the ambit of delegated legislation, and secondly, to what extent, 
if any, 1s delegated legislation competent under the present Constitution Act of 
India. 


The definition of the text book writers Wade and Phillips of delegated legisla- 
tion as understood ın English law has already been noticed. Prof C. K. Allen 
in his ‘Law and Order’ has described the various forms that delegated legisla- 
tion takes They are Orders-in-Council, proclamations under any Act, Orders, 
Rules and Regulations in virtue of any statutory authority, bye-laws enacted 
by local authorities, Public utility conceins, and Boards and Commissions by 
whatever names they may be called By far however the most comprehensive 
contribution on delegated legislation is the Report of the Donoughmore Committee 
on Minister’ Powers, appoınted by Lord Chanceller Sankey as the result of wide 
publıc concern caused by the severe indictment of Lord Chief Justice Hewart 
in his ‘New Despotism’ The thesis of the Lord Chief Justice was that delegated 
legislation was being increasingly 1esorted to, to increase the power of the Execu- 
trve and to defeat the soverignty of Parliament and the jurisdiction of the King’s 
Courts The members of the Committee included eminent jurists like Sır Wilham 
Holdsworth, lawyers like Sır Leslie Scott and Professors lıke Harold Lasky. The 
report produced by the Committee has become almost a classical treatise on delegated 
legislation. All delegated legislation derives its force from Acts of Parliament. 
Statutory Order-in-Council, Rules and Regulations are essentially delegated legisla- 
tion. According to the report, delegated legislation is of two kinds : (a) The 
normal type which has two characteristics, one positive where the hmits of rule 
making powers are already defined ; and the other, negative, by which no power 
is granted to the Legislatue on matters of principle or to impose taxation or to 
amend any Act of Parlıament , (5) The exceptional type of four classes where 
power 1s given (1) to legislate on matters of principle and even to ımpose taxation, 
(4) to amend Acts of Parliament either the same or other Acts, (ii) conferring 
so wide a discretion on the Ministers to pass rules and orders ‘that it is impossible 
to know its lımıts and (iv) where Parliament without formally abandonmg its 
normal practice of lımıtıng delegated powers has in fact done so by forbidding 
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‘control by Courts by enacting provisions such as “ the order when made shall have 
effect as 1f enacted ın the Act”. 


That class of legislation empowering a Minister to modify the provisions of the 
Act for the removal of difficulties in bringing ıt into force had earned the nickname 
of Henry VIII clause, no doubt in memory of that Monarch’s leanings to absolutism. 
But whatever the type be, there is no question that both the normal and the excep- 
tional come within the domain of delegated legislation. The Government of 
India Act of 1935 abounds with illustrations of almost every conceivable kind 
of delegated and conditional legislation. Part II, the Federal portion of the Act 
was to have come into force on such date as His Majesty may appoint by proclama- 
tion ; the commencement of Part III and the constitution of the Federal Court, 
the Federal Public Service Commission and the Federal Railway Authority are 
entrusted to Orders-in-Council. Existing Indian Laws may be modified and 
adapted by Orders-ın-Councıl, While the normal class of delegated legislation 
is enacted by section 84 for the making of rules for regulatıng procedure of each 
chamber of a Provincial Legislature and by section 59 for the framing of rules 
for the convenient transaction of the business of the Provincial Government, 
Henry VIII clause figures in section 310, vesting power in His Majesty to modify the 
Constitution Act itself for removal of difficulties which may arise ın relation to the 
transition from the old order to the new. Nor can we easily forget section 93 
by which under a proclamation of the Governor, a Province passus from democracy 
to dictatorship, and the Governor gathers unto himself almost all the legislative 
powers, suspending the operations of any provision of the Government of India 
Act he chooses. ‘The extension of the duration of Proclamation for further periods 
is by resolution of both the Houses of Parliament, a device resorted to for the conti- 
nuance of regulations made under the British Emergency Powers Act, 1920 Similarly 
The Indian (Central Government and Legislature) Act 1946, 9 &10 Geo. 6, Ch 39, 
‘confers on the Indian Legislature power to enact Jaws with reference to Trade and 
Commerce and Unemployment of persons serving ın the war for a period cf one 
year beginning with the date on which the Proclamation of Emergency made on 
the outbreak of the war ceases to operate, or 1f the Governor-General by public 
notification so directs for a period of two years begining with that date ; but the 
period may be extended by resolution of both Houses of Parliament subject to 
a maximum period of 5 years After the Indian Independence Act, the words 
Dominion Legislature were substituted for the Houses of Parliament occuring 
_ in the aforesaid Act, and references to the Dominion Legislature have now to be 

‘construed as references to the Constituent Assembly Extension of the duration 
of an act by notification or by resolution therefore 1s not rare either ın England 
or in İndia ; and it may indeed be asked not unreasonably why, if it is valid to 
bring an act into force later m tıme after its enactment on the discretion of another 
body, ıt should be ınvalıd to bring ıt into force again on the expiry of the tıme 
fixed in the Act by another body. Between commencement and continuance 
of an Act the difference is but thin şın the one case the Act comes into operation 
for the first tıme, ın the other ıt comes into operation on the expiry of its original 
duration. Any way all these types of delegated legislation are within the powers 
of Parliament and are sanctioned by the law and custom of the constitution 


The constitutional jurisprudence of India takes its roots from Brıtam. 
The three organs of the State, Legislative, Executive and Judiciary are largely 
patterned on the British model, the Governor being the replica of the 
King. Delegated legislation of the same types as in England 1s practised 
in India. The technique of Whitehall in its varied forms has been copied 
at Delhi, or at ‘Madras; with the growing complexity of Governmental 
functions and the increasmg administrative control over the day tç day life 
of the community, delegated legislation has become the imevitable handmaid of 
almost every statute. The Prohibition Act (Act X of 1937), The Regulation 
of Sale of Cloth Act (Act XII of 1937), The Agriculturists Relief Act 
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(Act IV of 1938), The Traffic Control Act (Act V of 1938), The Tolls and 
Motor Vehicles Taxation Amendment Act (Act VI of 1938), The Malabar- 
Temple Entry Act (Act XX of 1938), The Public Health Act (Act III of 1939), 
-The Electricity Duty Act (Act V of 1939), Sale of Motor Spırıt Taxation Act (Act 
VI of 1939), The Tobacco Taxation of Sales and Licensing Act (Act VIII of 1939), 
“The General Sales Tax Act (Act IX of 1939), The Entertainments Tax Act (Act 
"X of 5939), The Mopilla Marumakkathayam Act (Act XVII of 1939), The Chris- 
‘tian Marriage Validation Act (Act XVI of 1940) are some of the Acts of the Madras 
Provincial Legislature passed after the introduction of the Federal framework. 
Every one of these Acts contaims sections empowering the Provincial Government 
«to make rules for the purpose of carrying into effect the provisions of such Acts. 
In most of these Acts! there 1s the significant provision that all rules made under 
this Act shall have effect as uf enacted ın this Act, the result bemg as stated by Lord 
Herschell ın Institute of Patent Agents v Lockwood? that it was difficult to give this 
. clause “ any other meaning than this that you shall for all purposes of construction. 
-or obligation or otherwise treat them exactly as if they were ın the Act.” All 
such rules had therefore the same status as the statute itself, the rule-making autho- 
-rity bemg thus endowed with legislative capacity to this extent Henry VIII 
clause makes its appearance in a subdued though not less insidious form m many of 
«these Acts. Section 12 of Act V of 1938 enacts: “ Ifany difficulty arises in giving 
. effect to the provisions of this Act or the Madras City Munıcıpal Act, 1919, The 
Madras District Municipalities Act, 1920, The Madras Local Boards Act, 1920, 
The Indian Motor Vehicles Act, 1914, or The Madras Motor Vehicles Taxation 
. Act, 1931, as amendeed by this Act, the Provincial Government, as occasion may 
require, may by order do anything which appears to them to be necessary for the pur- 
pose of removing the difficulty ” Again, section 3 of the Defence of India 
Act, 1939 * “ Any rule made under section 2, and any order made under any 
such rule, shall have effect notwithstanding anything inconsistent therewith contained 
én any enactment other than ths Act or in any instrument having effect by virtue of 
.any enactment other than this Act “ 


That is to say, not only can a rule amend, modify or repeal the provisions of an 
existing Act of any Legislature ım İndia, Central or Provincial, even an order passed 
by an administrative officer lıke a Collector, to whom powers are delegated by 
the rules, could, while acting within the scope of his authority, override any 
Indian or Provincial Law. Nor 1s the expediency of resorting to the extension 

-of a Temporary Act by notification by the Provincial Governnment quite 
uncommon. Provisions simular to those m section 93 of the Government of India 
Act, 1935 and in section 4 of the India (Central Government and Legısla- 
ture) Act, 1946, have been copied in several Acts, asin the Bihar Maınten- 
ance of Public Order Act 1947, some times on approval by a resolution 

-of both houses of the Legislature and sometimes without. It need hardly 
be added that a resolution of one or both chambers does not have the validity 
or the force of an Act of the Legislature ; for so long as a particular legislative 

-power 1s not exercised by the entire body wherein it is located by the organic law, 

“but only by a component part or parts, it 1s manifest, that such exercise cannot 
“have the supreme authority as a Statute enacted of the Legislature As stated 
by Lord Denman, G J., ın Stockdale v. Hansard? with reference to the British 
“Constitution - 


“€ The supremacy of Parliament, the foundation on which the claim is made 

“to rest, appears to me completely to overturn 1t, because the House of Gommons 
is not the Parliament, but only a co-ordinate and component part of the Parliament. 

“That sovereign power can make and unmake the laws ; but the concurrence of 
-the three legislative estates is necessary ; the resolution of any one of them cannot 


1 Act X of 1937, Acts IV and XX of 1938, 2. (1894) A C. 347 
_Act III, VI, IX, X, VI of 1939, and Act XVI 3. (18399) 9A & E.L1. 


.of 1940. 
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alter the law, or place any one beyond its control. The proposition is therefore- 
7: untenable, and abhorrent to the first principles of the Constitution of Eng- 
and.” 


All these rules, orders, notifications and regulations whether they belong 
to the normal or the exceptional type undoubtedly appertam to the sphere of” 
delegated legislation ; and in view of the doctrine newly projected into the constt- 
tutional jurisprudence of India that ‘ It 1s not and cannot be disputed that delegat- 
ed legislation will be ultra vires,’ it follows that all the Acts of the Legislatures ın 
India, Central or Provincial, to the extent they confide rule-making pewers to 
any oustside body, and all such rules, passed in pursuance thereof, whatever their 
category be, must necessarily be invalid and of no legal effect The frame work 
of our admınıstratıon 1s rıbbed with innumerable rules and orders based on statu- 
tory authority, and has been built upon the assumption that the Legislatures in 
India have the same plenary powers as the Parliament which created them, İF” 
it ıs now o1damed that the foundations on which the administrative edifice rest 
can no longer be regarded as secure, ıt is not difficult to imagine the serious conse- 
quence that must follow All action taken, proceedings held, properties obtained, 
fines collected and penalties levied ın virtue of the authority of such rules and regu-- 
lations are rendered illegal Section 3 of the Defence of India Act, 1939, must 
necessarily be ultra wres, and all the rules enacted thereunder on the multitude 
of matters must be tainted with illegality. The floodgates of htigation will soon 
be opened Settled facts of lıfe will be found unsettled. Validiating Acts, Acts 
of Indemnity, and a vast number of other remedial Acts will soon have to be 
devised. Nor 1s this all The benefits of delegated legislation which the 
Donoughmore Commission recognised as inevitable to meet the complexities of” 
modern life can no longer sustain the growing needs of the country 


It is therefore ımperatıve that the validity of the restraint on delegated legislation 
should be closely scrutinised The Federal Court relied on The Queen v. Burah1,. 
and Russel v The Queen, for the purpose of distinguishing delegated legislation 
from conditional legislation But in neither case did their Lordships subscribe 
to the totally different doctrine that delegated legislation would be ulta vires. On 
the other hand the penultimate paragraph of the judgment of Lord Selborne in 
Burah’s case recogmsed and upheld the competency of the long course of delegated 
legislation adopted by the Indian Legislatures for a number of years including 
the power to apply existing Acts subject to ‘ restriction, limitations, and proviso ? 
thought necessary by the delegated authority. The language of Lord Selborne is. 
neither ambiguous nor capable of any other interpretation. Hıs Lordship says - 


“ By section 385 of the Code of Civil Procedure it 1s provided that ‘ this Act 
shall not take effect in any part of the territories not subject to the general regulations 
of Bengal, Madras and Bombay until the same shall be extended thereto by the 
Governor-General ‘in Council (not ın his legislative capacity) or by the Local. 
Government to which such territory 1s subordinate and notified ın the Gazette’ 
Section 445 ın the Code of Criminal Procedure 1s precisely sımılar And by sec-- 
tion 39 of Act XXIII of 1861, when any such extension as that authorised by 
section 385 of the Act of 1859 1s made, it may, with the previous sanction of the 
Governor-General in Council (not in his legislative capacity) be declared to be 
“ subject to any restriction, limitation or proviso which the local Government may 
think proper’ If their Lordships were to adopt the view of the majority of the 
Hıgh Court, they would (unless distinctions were made on grounds beyond the- 
competency of the Judicial Office) be casting doubt upon the validity of a long: 
course of legislation, appropriate, as far as they can judge, to the particular cir-- 
cumstances of India .. .. For such doubt their Lordships are unable to 
discover any foundations, either ın the affirmative or negative words of that Act”... 


Ge x 02280 0.29 
1. (1876) 3 A C, 889,906 LLR. 4 Cal. 2. (1882) 7 AC 829 
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Rex v Burahi has been considered all along'as the leading authority on the 
validity of both conditional and delegated legislation. If it 1s lawful for the Indian 
Legislature to authorise a Lieutenant-Governor to extend its Act with restriction, 
lumitation or proviso, which he thinks proper, it must equally be lawful for a Governor 
to contmue an Act with modifications As stated earlier, Kama, C J., rested his 
opinion to the contrary ın Jalındranaih's? case solely on the admission of counsel 
Patanfalı Sastrı, J, however bye-passed the issue “ assuming, without deciding, 
that the enactment of the Provincial Legislature was znira vires 8? Mahajan, J, 
stated Ins reasons thus *4 ‘It has therefore to be determined whether the proviso 
offends against the maxim delegatus non potest delegare Distinction between delegation 
of power to make the law which necessarily involves a discretion as to what it shall 
be, and conferrmg discretion or authority as to its execution to be exercised under” 
and ın pursuance of the law 1s a true one and has to be made ın all cases where- 
such a question is raised İn case of conditional legislation on fulfilment of the 
condition the legislation becomes absolute but ın case of delegated legislation the 
delegate has to take a decision whether that legislation 1s to continue or to be 
modified, amended or varied. The provise which has been assailed in this case 
judged on the above test comes within the ambit of delegated legislation, 1s thus- 
an improper piece of legislation and void to my mind It not only amounts to 
abdication of legislative authority by the Provincial legislation, it goes further and 
amounts to setting up a parallel Legislature for enacting a modified Bihar Maın- 
tenance of Public Order Act and for enacting a provision m the Act that the Act 
has to be enacted for a further period of one year . Modıficatıon of statute 
amounts to re-enacting ıt practically .. Under section 99 of the Govern- 
ment of India Act a Provincial Legislature alone can make laws fora Provmce.. - 
In my opimon no external body can be delegated with the duty of making modifi- 
cations in the statute but that 1s what the pioviso has done ‘This novel device to 
defeat the Constitution Act adopted by the Provincial Legislature cannot have the 
approval of this Court It1s a dangerous device to defeat the clear and unambiguous 
provisions of the Constitution Act and if encouraged may lead to the substitution 
of new law-making bodies under cover of so-called conditional legislation.” 


Mukherjea, J , agreed with learned Chief Justice saying 5 ** Now it is one of 
the settled maxims of constitutional law that the power conferred on legislative 
authority to make laws cannot be delegated by it to any other body or department. 
The authority must 1emain where it is located and the power to which the prerogative 
has been entrusted cannot relieve itself from the responsibility by choosing other 
organs upon which it shall be duvolved (Cooley . Constitutional Limitations, 
8th Edn., Vol 1, page 227) ” The American doctrine enunciated ın Field v. Clark® 
was cited as authority ın support 


Fazl Ah, J, however dissented from his learned colleagues on the ground 
that the proviso was a good piece of conditional legislation ‘The power to extend 
the act and the power to modify ıt are two separate powers, and, assuming that 
the Act may not be valıd ın so far as ıt confers the latter povver, ıt can be held 
to be valid ın so far as it confers the former power . . . The two powers 
mentioned ın the proviso are separable ”7 


It is to the opinion of their Lordships Mahajan and Mukherjea that we have 
to look to for the reasons that induced them, apart fiom the admission of counsel, 
to arrive at the conclusicn that delegated legislation is incompetent under the- 
Constitution Act ; and when ‘analysed they fall into two lines * (r) Delegated 
Legislation offends against the maxim Delegatus non potest delegare (2) Legislative 


power must be exercised only by the authority to which ıt is confided by the Consti- 
tution, and by no other. 
r (1878) 3 A C.889 “ILR 4 Cal 172 5 3 
2. (1949)2 MLI 356: 1949 FLJ 225 6 143 U.8 
FC) 7 2 
8. Ibid p 364. 225 
4 Ibid p 368 
J—6 


sup 
MLJ 356, 38: 1949 F.L.T.. 


42 THE MADRAS LAW JOURNAL. [1949 


But these are precisely the doctrines evolved in the interpretation of the Ameri- 
‘can Constitution, on a consideration of characteristics peculiar to its own. Crawford 
an his book of Statutory Construction begins the chapter on “ Delegation of Legisla- 
tive Powers “in these words, at page 24: “ In as much as the legislative power 
of the Government 1s vested exclusively ın the Legislature en accordance with the 
doctrine of separation of powers, the general rule is that the Legislature cannot surrender 
or abdicate such power As a result any attempt to do so is unconstitutional and 
void. Nor can this power to make laws be delegated by the Legislature to any 
other authority—delegatus non potest delegare. A power, however, which is not 
legislative ın character may be delegated ” 


But in inviting the Federal Court to apply American guides to constitutional 
construction ıt does not appear to have been real:sed that there are fundamental 
differences between the two constitutions both in their basic political philosophy 
and structural design which preclude the adoption of such a course. The American 
constitution is founded on the doctrine of separation of powers origimating from 
the thesis of Montesquie expounded in the immortal language of Hamilton that 
“the accumulation of all powers, legislative, executive and judiciary, ın the same 
hands, whether of one, a few, or many and whether hereditary, self-appomted 
“or affective, may justly be pronounced the very definition of tyranny ”. Firmly 
believing that the end of Government was liberty, and that liberty could be secured 
-only by the division of the three powers, the framers of the American Constitu- 
‘tion ordained “ All legislative powers herein granted shall be vested ın a Congress, 
-.. O. (he executive power shall be vested in a President of the United States 
-of America... - The judicial power of the United States shall be vested 
in one Supreme Court and ın such inferior Courts as the Congress may from time 
to time ordain and establish.” But the Government of India Act, 1935, proceeds 
‘on no such postulates. The Constitution of India, though federal ın framework 
is moulded on the principles of the British Constitution, the leading characteristic 
of which, it 1s well known, is not any sharp cut division but fusion of powers with 
‘checks and balances. In the formal law of the constitution the King 1s the appex 
of its Parlıament, the head of the executive and the fountain of justice ; in its actual 
‘working His Majesty's Government is the controlling part of the Legislature, 
-and the Highest Judicial Tribunal in the land is its Upper Chamber. The mecha- 
nism of responsible government is thus built on the mtegration, not separation 
“Of powers. It runs, it is true, through the delicate realm of conventions ; but its 
movements are unhampered by any doctrinaire impediments. In sharp contrast 
“stands Presidential Government fashioned in the United States. The wheels of 
its administration'must thread their way, wary of the signpost of separation of powers, 
or move at its own peril. ‘ 


Delegation of powers has never been a forbidden fruit in the British constitution ; 
-and wherever democratic institutions and svstems of Government have been planted 
by the British, in the Old world or in the New, ın the East or West, they have been 
patterned on the model of Westminster, though details may of course vary with 
the exigencies of each country Whether the Legislatures so established by Parlia- 
ment are called ‘non-sovereign ” Legislatures ım the well-known phrase of Dicey, 
-or should be more appropriately termed as ‘controlled’ and not ‘ uncontrolled ? 
Legislatuies in the language of Lord Birkenhead in McCawley v. The King}, 1t must 
be admitted that they have all been made in the image of their maker ; and through- 
out the web of the public law of the Empire runs one golden thread that these 
-Legislatures are not delegates of the Imperial Parliament, but within the lımits 
imposed by the terms of their creation, are sovereign bodies having the same plemtude 
“Of power as the Imperial Parhament possessed in its own freedom. 


ernest 


I. (1920) A.C 691. 
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The principle was affirmed long back in R Res Burah? : 


“€ The Indian Legislature has powers expressly limited by the Act of the Imperial 
Parliament which created ıt, and it can of course do nothing beyond the limits 
whıch circumscribe those powers. But when acting within those hmits, it is not 
in any sense an agent or delegate of the Imperial Parliament, but has, and was 
intended to have plenary powers of legislation, as large and of the same nature 

* .as those of Parliament itself ”’ 

In Hodge v The Queen®, ıt was contended that a conviction for an offence for 
ibreach of a regulation made by the License Commissioners in puisuance of the 
Liquor License Act of 1877 was illegal, the argument being that the Imperial Parlıa- 
ment had conferred no authority on the local Legislature to delegate these powers 
to the License Commissioners or any other persons In other words, that the 
power conferred by the Imperial Parhament on the local Legislature should be 
-exercised ın full by that body and by that body alone. The maxim delegatus non 
potest delegare was relied on. ‘These are words which are echoed in the reasons 
given by Mahajan and Mukherjea, JJ, in Jatendranath’s case But Sır Barnes 
Peacock in delivering the judgment of the Board repelled these contentions ın 

"these words - 


“ It appears to their Lordships however that the objection thus raised bv the 
-appellants 1s founded on an entire misconception of the true character and position 
‘of the Provincial Legislatures. They are ın no sense delegates of or acting under 
any mandate from the Imperial Parliament. When the British North America 
Act enacted that there should be a Legislature for Ontario, and that its Legislative 
Assembly should have exclusive authority to make laws for the Province and for 
provincial purposes ın relation to the matters enumerated ın section 92, it conferred 
powers not ın any sense to be exercised by delegation from or as agents of the Imperial 
Parlament, but authority as plenary and as ample within the limits prescribed by 
section 92 as the Imperial Parliament ın the plenitude of its power possessed and 
could bestow. Within these limits of subjects and area the local Legislature 1s 
supreme and has the same authority as the Imperial Parliament or the Parliament 
-of the Dominion, would have had under lıke circumstances to confide to a municipal 
institution or body of its own creation authority to make by-laws or resolutions 
as to subjects specified ın the enactment, and with the object of carrying the enact- 
ment into operation and effect. 


It 1s obvious that such an authority is ancillary to legislation, and without 
it an attempt to provide for varying details and machinery to carry them out might 
become oppressive or absolutely fail. The very full and very elaborate judgment 
of the Court of Appeal contams abundance of precedents for this legislation, 
entrusting a limited discretionary authority to others, and has many illustrations 
of its necessity and convenience It was argued at the bar that a Legislature 
committing important regulations to agents or delegates effaces itself. That 1s 
not so. It ietaıns its powers intact, and can, whenever ıt pleases, destroy the 
agency it has created and set up another, or take the matter directly mto his (1ts) own 
hands. How far it shall seek the aid of subordinate agencies, and how long it 
shall continue them, are matters for each Legislature, and not for Courts of law, 
to decide ” 


The same contention was repeated m Powell v Apollo Candle Co.* and rejected 
again by the Judicial Committee followmg the two cases The Queen v. Burah* 





)3 A.C. 889° ILR. 4 Cal 172. 3 (1885) ro A.C. 282 : 
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and Hodge v The Queen}, stating: “ These two cases have put an end to a doctrine- 
which appears at one tıme to have had some currency, that a Colomal Legislature 
is a delegate of the Imperial Legislature It1s a Legislature restricted in the area 
of its powers, but within the area unrestricted and not acting as an agent or a 
delegate ” : 


The principle was re-affirmed in Liquidators of the Marıtıme Bank of Canada vs 
Recewer General of New Brunswwk?, where Lord Watson emphasising the same 
aspect with reference to a Provincial Legislature of Canada said “its status 
is in no way analogous to that of a municipal institution, which is an authority 
constituted for purpose of local administration It possesses powers, not of admınıs- 
tration merely, but of legislation ın the strictest sense of the word; and within the 
the lımıts assigned by section 92 of the Act of 1867, these powers are exclusive 
and supreme ” 


In re The Inttiatwe and Referendum Act? is another authority for the same pro-- 
position. Here Viscount Haldane referring to the status of the Canadian Provincial, 
Legislatures sad “ Within these limits of area and subjects, its local Legislature- 
so long as the İmperial Parliament did not repeal its own Act conferrmg their 
status, was to be supreme, and had such powers as the Imperial Parliament poss- 
essed ın the plenitude of its own freedom before ıt handed them over to the Dominion. 
and the Provinces ın accordance with the a of distribution which it enacted 
in 1867” 


In Croft v. Dumphy* where the power of Dominion Parliament to enact laws 
of extra-territorial operation was affirmed, Lord Macmillan observed at page 163 = 
“€ Once it 1s found that a particular topic of legislation is among those upon 
which the Dominion Parliament may competently legislate as being for the 
peace, order and good government of Canada or as being one of the specific 
subjects enumerated in section gı of the British North America Act. 
theır Lordships see no reason to restrict the permitted scope of such Legislation 
by any other consideration than 1s applicable to the legislation of a fully Sovereign 
State.” 


A more recent Canadian case is G W. Shannon and others v Lower Mainland 
Dairy Products and another® m which the competency of delegated legislation arose 
pointedly ın issue Lord Atkin stated “The third objection is that it is not 
within the powers of the Provincial Legislature to delegate so-called legislative 
powers to the Lieutenant-Governor ın Council, or to give him powers of further 
delegation This objection appears to their Lordships subversive of the rights which 
the Provincial Legislature enjoys while dealing with matters falling within the 
classes of subjects in relation to which the constitution has granted legislative 
powers Within its appomted sphere the Provincial Legislature is as supreme 
as any other Parhament , and it is unnecessary to try to enumerate the innumerable 
occasions in which Legislatures both Provincial and Domimon and Imperial have- 
entrusted various persons and bodies with sımılar powers to those contained ın 
this Act.” 


None of these authorities except the first appear to have been cited before the 
learned Judges of the Federal Court Nor ındeed does it appear to have been 
considered whether the doctrines evolved in the interpretation of one organic 
instrument could be of wholesale application ın construing another, irrespective 
of the impulses of its birth or the text of its bemg. If delegation of legislation is 
not permissible to the Legislatures ın India, it should proceed from an express 


. 
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prohibition or necessary intendment inherent ın the written language of the consti- 
stution and no others As Earl Loreburn said’. 


€ İn the interpretation of a completely self-governmg constitution founded 
upon a written organic instrument, such as the British North America Act, if the 
‘text 1s explicit the text is conclusive alike in what it directs and what ıt forbids. 
When .the text 1s ambiguous, as, for example, when the words establishing two 
mutually exclusive jurisdictions are wide enough to bring a particular power 
within either, recourse must be had to the context and scheme of the Act” 


Is there any provision in the Government of India Act inhibiting delegated 
legislation or consecrating the principle of separation of powers within its fold by 
implication? Section 60 enacts: “There shall for every Province be a Provincial 
Legislature which shall consist of His Majesty, represented by the Governor, and 
in the Provinces of Madras, Bombay, the United Provinces and Bihar, twoChambers. 
In other Provinces, one Chamber.” Section gg ‘Subject to the provisions 
-of this Act, the Dominion Legislature may make laws (including laws having 
extra-territorial operation) for the whole or any part of the Dominion, and a Pro- 
vincial Legislature may make laws for the Province or for any part thereof” Sec- 
tion 100 distributes the subject-matter of legislation between the Union and the 
Units. No section in the Act states The Legislature shall not delegate their 
spowers to any other body; nor is the language conferring the power exhaustive 
eor complete excluding the possibility of any residue for disposal by the Constitution 
Act In the United States “ All legislative powers herein granted shall be vested 
in a Congress of the United States ;” and the phrasing may therefrom possibly 
be inconsistent with the exercise of any legislative powers by any other body, for 
the reason that no legislative power is left for such exercise. Simular dissimilarity 
an the distribution of the executive and the judicial power ın the two constitutions 
is equally evident . 


Nor does the scheme or context of the Government of India Act vvarrant any 
-such assumption Rule-making powers have been confided to the Governor for 
the conduct of the business of the Provincial Government (section 59), to each 
-Chambers for the regulation of its procedure (section 84), to the Federal Court to 
provide for its procedure and practice, limitatıon of appeals, the enrolment of 
Advocates, and the distribution of work (section 214) and to the High Courts 
for regulation of the practices and procedure of all Courts subject to its superinten- 
dence (section 224). The High Court 1s assigned admınıstratıve functions by 
section 224., the Governor is entrusted with the task of makıng rules, ‘ defining 
the standard of qualifications of candidates for entry ınto the subordinate civil 
judicial service of a Province, and the posting and promotion of officers of such 
service 1s vested ın the High Court (section 255). These are intended to be illus- 
trative, and by no means exhaustive of the relevant provisions of the Constitution 
Act of India. What strikes the eye on a cursory glance at the Constıtutıon Act 
is not the division of powers into water tight compartments, but their indiscriminate 
distribution dictated by the exigencies of efficient admınıstratıon. 


Had the Constitution Act of India adopted the constitution of the State of 
Massachusetts of 1780 that “ the legislative department shall never exercise the 
executive and judicial powers or either of them, the executive shall never exercise 
the legislative and judicial powers or either of them, the judicial shall never exer- 
cise the legislative and executive powers or either of them ”, the assumption made 
at the Bar ın Jatındranatk's cas. should not have been open to challenge Obviously 
the premise postulated appears to have been that both India and the United States 
“owned a constitution similar ın its federal status, and that similarity of status must 





1, A. G for Ontario v. A. G. for Ganada, (1912) A.C. 571. 
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attract simılarity of capacity in the enactment of its laws both in what was allowed 
and what was prohibited What applied to the one must apply to the other. 
This was almost exactly the reasoning of the first Judges of the Australian 
High Court for importing into the Commonwealth Constitution in its 
infancy the doctrine of implied prohibition and immunity of instrumentalities. 
propounded by Chief Justice Marshall ın America. For such a course there 
was possibly greater justification. "The framers of the Australıan Constitution had 
inserted “ provisions indistinguishable ın substance, though varied ın form ” from 
that ın the American constitution. It was therefore thought the same judicial 
interpretation should follow. When the same question arose before the Judicial 
Committee ın Webb v. Ouirim!, Lord Halsbury rejected the doctrine on the ground 
that ““ no restriction on the power of State Legislatures was expressly enacted by 
the constitution, nor could any one be implied on any recognised principle of 
ınterpretation applicable thereto. It 1s obvious that there 1s no such analogy 
between the two systems of jurisprudence as the learned Chief Justice suggests ... 
But ıt 1s an extraordinary extension of such a principle to argue that a similarity 
not of words but of imstitutions must necessarily carry with it as a consequence 
an identity ın all respects ” 

The learned Judges of the High Court of Australia however refused to follow 
the judgment of the Privy Council in the subsequent case of Baxter v Commussioner 
of Taxes*, but thirteen years later the High Court of Australia revised its view, 
a Bench of six Judges holding ın the Engineers case? that its previous decisions to 
the contrary rested on indefensible grounds : 


€ "The doctrine of impled prohibition can no longer be permitted to sustain: 
such contentions. ‘The constitution must speak with its own voice, clear of any 
qualifications the Act has not expressed, or of expediency or political exigency.” 


The Constitution of America must certainly exercise a strong fascınatıon to 
any one entrusted with the task of propounding a jurisprudence moulded on the 
federal framework But the closest parallel to the American 1s the Austrahan 
Constitution. Under the Constitution Act of Australia the legislative power of 
the Commonwealth ıs vested in the Federal Parliament, the executive power in 
the Queen, and the judicial power ın the High Court of Australia and ın such other 
Federal Courts constituted by Parliament. The qualification ‘all’ to the legis- 
lative power 1s omitted. But when the validity of delegation of legislative power 
was raised ın Baxter v. Ahway*, Higgins, J., said: “‘ The Federal Parliament has, 
within its ambit, full power to frame its laws in any fashion, using any agent, any 
agency, any machımery that in its wisdom it thinks fit, for the peace, order and. 
good government of the Commonwealth.” In 1930 the question was agam 
elaborately canvassed in The Victornan Stevedoring © General Contracting Co. 
Proprietary Lid. v. Dıgnan'. Section 3 of the Transport Workers Act 1928-1929 
empowered the Governor-General to make regulations with respect to the 
employment of transport workers. Regulations so made were to have the 
force of law notwithstanding anything in any other Act except the Interpretations 
Acts 1901-1918 and 1904-1916. Such rules therefore could impliedly 
repeal or modify other existing statutes and in effect stood on par with section 3 
of the Defence of India Act or the impugned proviso of the Bihar Act. 
Admittedly, “no decision of the Supreme Court of the United States had 
allowed the Congress to empower the executive to make regulations or ordi- 
nances which may over-reach existing statutes.” A Full Bench of Five Judges 
examuned the validity of the provision. The attack upon the Act was based upon 
‘©The American constitutional doctrine that no legislative body can delegate to 
another department of the Government or to any other authority, the power either- 
generally or specially to enact laws.” It was urged that the Commonwealth 


”——.,.,.,,.,.———-——u-ux....——,.— 
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Constitution, both in substance and in arrangement closely followed the American 
model ‘The maxim delegatus potestas non delegare was relied on But the learned 
Judges however overruled these contentions. İt was pointed out by Dixon, J., that : 
“ No similar doctrine has existed in respect of British Colonial Legislatures whether 
erected ın virtue of the prerogative or by İmperial Statute ” * The observations 
of Willes, J ın Phillips v Eyre? were cited with approval “A confirmed Act of 
the local Legislature whether im a settled or a conquered colony, has, as to matters 
wıtam its Competence and the limits of its yurisdiction, the operative and force of 
sovereign legislation, though subject to be controlled by the Imperial Parlıament.” 
R v Burah*, Hodgev The Queen? and Powell v Apollo Gandle Co.4 were also relied on. 
It was emphasised that the American Doctrine was the consequence of the sepa- 
ration of powers. The unanimous opinion of the Court was that “ the distribution 
of powers m the Commonwealth Gonstitütion did not restrain Parliament from” 
reposing 1n the Executive an authority of an essentially legislative character ” Dixon, 

, ascribed the prmciple to “a conception of legislative power which depends less 
upon Jurıstıc analysis and perhaps more upon the history ‘and usages of British 
legislation and the theories of English law ... .. The conclusion that the 
constitution does not forbid the Statutory authorities of the Executive to make a 
law provides an answer to another of the arguments relied upon by the appellants ” 
In the end, section 3 of the Transport Workers Act was upheld as znira wres the 
Parlament of the Commonwealth 


The Commonwealth Act of course 1s purely federal in structure , but there 
are features in the Canadian and the Indian Constitution Acts which preclude 
their classification within the strictly federal category of the United States 5 And 
if the High Court of Australia could accord legitimacy to delegated legislation 
even of the exceptional type associated with the name of Henry VIII, there döes 
not appear any valid reason, on principle or authority to deny recognition to 
delegated legislation in India ” 


Indeed ıt has always been regarded as settled law of the Commonwealth 
that the power of delegation vests ın all Dominion Parliaments’ Prof. A. B. 
Keith ın his latest book on “ The Dominions as Sovereign States” states at page 336 : 


© Subject "to these limitations the plenary power of the various Parliaments, 
including even Provincial Legislatures, 1s as extensive as the Imperial Parliament 
in 1ts plenitude of power could convey They are in no sense delegates of the 
Imperial Parliament, and they therefore are not bound by the rule affecting 
subordinate legislative bodies that delegatus non potest delegare. They have wide 
discretion to choose to what extent their enactments are to depend for their operation 
on declarations by the executive ” 


With the severance of the Judicial Committee of the Privy Council from India, 
the Federal Court has become the Supreme arbiter of legislative authority ın the 
country It 1s a tremendous power that ıs being wielded by the Federal Court. 
As stated by Bishop Hoadly years ago; ‘‘ whoever hath an absolute authority 
to interpret any written or spoken laws, ıt 1s he who 1s truly the law-giver to all 
intents and purposes, and not the person who first wrote or spoke them ” Possibly 
when occasion arises those aspects which were not placed before the Court in 
Jatındranath's case may call for a fresh examination of the issue, resulting in a different 
conclusion altogether Or, it may be that it 1s not too late for the Constituent 
Assembly to enact necessary provisions recognising delegation as implicit ın the 
grant of legislative power Whatever the future may hold, delegated legislation 
as found by the Donoughmore Commission is not only desirable but necessary 
for effective legislation to provide for the increasing wants of life. India is on 
the march. What 1s indispensable to England cannot be denied to India, 


Ir (1870) LR 6QB,1 4 (1885) ro AC. 282 
2 (1878) ŞA C 889 ILR 4 Cal. 172. 5 Fora fuller discusston on this point, see 
23 (1883)9 AC 117 Wheare Federal Government, PP 1g, 28. 

“ 


48 TILE MADRAS LAW JOURNAL. 11949 


BOOK REVIEWS. 


M. G. AND S. G. Sarkar’s LAW OF EVIDENCE IN İNDIA, PAKISTAN AND BURMA? 
Eighth Edition, 1949, by S. C Sarkar. Published by S C Sarkar and Sons, Ltd, 
1-C, College Square, Calcutta, 12 Pages 1462 Price Rs 32 

Sarkar on Evidence 1s a book with which every lawyer whether young or old 
has always been familiar Perhaps there ıs no book ın the field now which has 
so exhaustively and thoroughly dealt with the subject The commentary on 
each section 1s dealt with under separate and appropriate topical headings, a synopsis 
of which 1s given at the opening of the commentary on each section A glance through. 
the synopsis will direct at once the student and the lawyer to the place where 
the relevant subject ıs dealt with. The law 1s stated in the form of propositions 
together with the relevant and up-to-date, case-law and 1s both analytical and 
exhaustive Important groups of sections dealing with confession, exclusion of oral 
evidence, estoppel, and examınatıon witnesses, have received very careful and 
adequate treatment at the hands of the author No wonder that this book has 
become to be looked upon as a classic on the subject of evidence One may 
be permitted to point out that with regard to the case-law, references might with 
a view to greater usefulness, have been given to senior non-official legal journals 
also, ‘The printing and get up of the whole book leaves nothing to be desired. 


THE İNDIAN Contract Act, SALE or Goops Act AND PARTNERSHIP Act, by 
T R Desai, 14th Edition, edited by J. Diwan and M Kantawala, Advocates 
(Original Side), High Court, Bombay. Published by Ratılal K. Desai, BA, LLB, 
Gandhi Road, Ahmedabad Pages 722. Price 12-8 


This 1s a handy commentary on the Contract Act and the allied Sale of Goods. 
Act and Partnership Act which would be found useful by students The short 
commentary to the sections of the Acts would enable a student to understand the 
principle underlying the sections and the reference to important decisions adds 
to the usefulness of the book An analytical summary of the three Acts given in 
the appendices as also the difference between the English and Indian law would 
we are sure, be appreciated by students 


/ 


A TREATISE ON THE LAW RELATING To Minors, by M W Prahan, Bsc, LLB » 
Advocate Published by N N Tripathi, Ltd, Law Publishers Princes Street, 
Bombay 2. Pages 355. Price Rs 15 


In these days of prolific Acts and commentaries, ıt 1s refreshing to come across 
a treatise on a particular branch of the law. The whole subject is as claimed 
by the author “ stated ın the manner of a continuous narrative’? Appropriate 
heads of treatment have been chosen and the personal law of the minors and the 
statutory law, if any, have been given and the differences between Hindu and 
Muhammadan mmors have been pointed out wherever necessary The several 
aspects ın which the question of mmority can arise have been logically arranged 
and dealt with “The various propositions enunciated are supported by a dıs- 
criminating selection of the leading cases on the subjects More books on these 
hnes would be certainly welcome 


THE Inpian CONTRACT Act, by G N Sinha, pa, BL, Advocate, High 
Court, Patna. Published by the Author, 31, Dr N GC Chatterjee Road, Bhagapur 
Vol. III. Price Rs 8 


This volume dealing with commentaries on sections 124 to 238 of the Contract 
Act completes the set and maintains the features about which we had already 
referred to in the review of the previous volumes ‘The complete set of the three 
volumes is bound to be found useful by the profession. 
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POSTHUMOUS ADOPTION 
By 
K R. RAMASWAMI IYENGAR, Mysore Judicial Service, Shimoga 


The decisions cf the Privy Council ın Amarendra Man Singh v. Sanatan Singh 
and Anant Bhikkappa v Shankar Ramachandra*, are two mule-stones ın the field of 
the law of adoption The former postulated that the object of adoption vr /to 
perpetuate the line and ıt did not depend on the existence or otherwise of an” /pro- 
perty The latter coming a decade later set at rest another contention koldıng 
that property which might have vested elsewhere than the adopting widow would 
also revert to the adopted son ‘The two decisions have no doubt put in a certain 
unıformıty into the law of adoption : 

The first of the two decisions when it set down what the object of the adoption 
was and decided whether adoption was or was not dependent on the existence of . 
property did not consider what the effect of their decision would be The second 
when ıt said an adoption would have the effect of divesting the property which 
“vestöd already elsewhere did not consider whether ıt was subject to respecting 
of dispositions made earlier or if they had to be respected what would be its effect 
vis-a-vis the decision ın Man Singh’s casel In the result after Man Singh’s case! 
there were varied decisions of the several High Courts as regards the effect of adop- 
tion relating back to the death of the father With the quietus given to the conflict 
by Anant Bhıkkappa's case? fresh conflict 1s to arise. ‘The nature of conflict that 
may arise would be adverted to later 


This decision ın Anant Bhikappa’s case? overruled the decision of the Bombay 
High Court in Balu Sakharam v Lahoo Sambhap3 It may be taken that till the 
decision of Pnvy Council in Anant Bhikkappa’s case? the law as laid down in Balu 
Sakharam’s case3 was the fairly established law on adoption ın Bombay Presidency. 
In the latter case Rangnekar, J , observed “A Court of law ought to hesitate before 
upsetting a long course of Judicial decisions and particularly where on the faith 
of such decisions rights of the subjects have for a long time come into existence and 
dispositions of property have been made and entered into ” 


This view was given importance in Dasappa v Seshagırı Rao* Unfortunately 
this aspect of the case was not adverted to by the Privy Council when they over- 
ruled Balu Sakharam's case? and opened the field for taking away property from one 
person and giving it to another just for no other reason than that people are now 
asked to view the effect of adoption differently from how they were viewing it, at 
any rate ın Bombay, for over decades 
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ILR. 12 Pat. 642 (PC) 3 AIR 1937 Bom 279 
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If one ponders a little as to the necessity of changing the law by overruling 
the majority view in Balu Sakharam’s casel one would be hard put to find a valid 
reason What was the necessity for the change? Could it not have been left 
good at best for Bombay? Could not the people of that Presidency have conti- 
nued to practise what they were practising from decades—till 1943 A scrutiny of 
the reasons given by the Privy Council and latterly others would give us the reasons 
that an adoption relates to the death of the adoptive father and the effect ofeRiktha 
Pında and Gothra should be sırnultanecus , the religious efficacy could not be from 
one date and the more secular from a later date, that 1t would work a hardship 
on the adopted son who gives up his natural family and comes to another family ; 
that as observed by Hindu Law Reform Committee in Mysore (1949) “ the theory 
that an adopted son 1s ın the same position as a pdsthumous son of the adoptive 
father should be carried to its logical conclusion’ If these reasons are weighty 
enough then the consideration that found favour with Rangnekar, J., could not be 
respected and one should not hesitate to swear by Viscount Simon, LC, who 
observed in Fibrosa v. Faubarru, etc, Lid, ‘If the view which hitherto prevailed 
in this matter 1s found to be based on a misapprehension of legal principles, it 1s 
of great ımportance that this principle should be correctly defined, for, if not 
there 1s a danger that the error may spread in other directions, and a portion of 
our law be erected on a false foundation ” 


If one traces the history of adoption one finds very interesting and important 
aspects ofıt Golap Chandra Sarkar Shastri ın his Tagore Law Lectures on adop- 
tion, Second Edition, observed “on a careful consideration of the different descrip- 
tions of sons recognised ın primitive times, no one can fail to be struck with the 
idea that the general principle underlying the relation of father and son and of 
husband and wife 1s the notion of one being the property of another” At page 
113 he has stated “1 have shown to you that originally the motive for recognition 
of the various kinds of sons was entirely a secular one, and quite unconnected with 
religion ; the exigencies Öf the unsettled state of society, and of the patriarchal 
form of Government raised the rmportance of sons ın the earlier times when they 
were regarded ‘ as arrows in the hand of a mighty man,’ and * happy was the man 
who had his quiver full of them’ This requirement of ancient society, as well 
as the enjoyment accorded by ancient law to a father of unlimited power oyer his 
wives and children, well-known as Patra potestas, furnished the motive for hankering 
after sons And this motive joined to the early conception of marriage relations 
to the practice of Polygamy and to the looseness of sexual morality, gave rise to 
the different usages to which the diverse descriptions of subsidiary sons owed their 
existence . . I have already explained to you, what the policy of their legis- 
lation was, and how they intended to suppress the usages in the progress of time by 
introducing and thrusting into prominence the doctrine of spiritual benefit, which | 
is erroneously supposed to be the foundation of the law of adoption, but which 
on closer examination is found to be favourable to the aurasa or real legitimate 
son alone, and to be directed agaist adoption itself "There remains to be 
considered another secular motive for having a son, namely, that he should be the 
support of the father ın his old age and the protector of his wives after his death” 


John D Mayne (8th Edition) ın his treatise on Hindu Law observes “ the fact 
ıs that the law of adoption as at present admınıstered, ıs a purely modern develop- 
ment from a very few old texts ” In another place he says “ It must not be supposed 
that the religious motive for adoption ever excluded the secular motive The 
spiritual theory operated strongly upon the Shastries who invented the rule; 
but those who followed them were, ın all probability, generally unconscious of 
any other aim than that of securing an heir, on whom to lavish the family affection 
which is so strong among Hindus The propriety of this motive was admitted 
by the Sanskrit writers themselves ” 
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The above extracts point out that after all the spiritual benefit theory ıs a 
later introduction Even to this day in Pubyab there are agricultural classes 
among whom adoption is purely a secular institution. The form of adoption 
prevalent among them 1s described as an ‘ appomtment of an herr’ ‘The main 
purpose was a secular one Mayne has emphasized this aspect’ by observing 
“ Paupers have souls to be saved , but they are not m the habit of adopting ” 
In another place again he has said “ And our tribunals gravely weigh the amount 
of religious conviction present to the minds of persons, not one of whom probably 


connects the idea of religion with the act of adoption, more than with that of pro- 
creation ”, 


As regards the ‘gotra’ Sri K B Gajendra Gadhar of Satara ın his article 
published ın the All India Reporter has pomted out that ıt does not go back to 
a period earlier than 600 BC ‘Thus the notions of gotra and the spiritual 
benefits are of later origin It is an improvement on the old ideas The later 
and more civilised ideas have been allowed by the later writers to have play. 
So much so their texts are partly ancient practices, partly what was obtaınıng 
around their authors and partly what the authors intended their society should 
be While adverting to obstructed and unobstructed heritage the report of the 
Hindu Law Reform Committee, Mysore, has extracted the following from Vira 
Mıtrodaya of Mitra Mısra —“ The Smriti texts relating to Law are but the 
repetitions of what prevails among the people, this has been so said _ by all the 
writers of treatises ” ; 

In this stand itis suggested that the ancient texts should not be given 
undue prominence Just as they did we must take the best of them and graft 
on them what we consider best for us and allow the law to grow and not draw 
back our advanced society to the frame work of previous ages. In this connection 


ıt ıs apposite to extract the following fiom Gopalachand Sankar Sastrı ın his treatise 
on adoption 


© But ıt must be remembered that the law by which the Hindus are now 
governed ıs contained ın the ancient codes, embodying usages shaped by the exigen- 
cies of early society and is substantially the same as 1t was three thousand years 
ago, subject, however, to changes and modifications, which are very slıght compared 
with the length of the period during which they have heen hranght about,” 


Our society has advanced and has become complicated. The previous codes 
as they are cannot work They have got to be adapted Though the matenal 
opinions have cited that the Riktha as well as Pında should have simultaneous 
effect yet recognising as they have done the possibility of recognising dispositions 
of property prior to adoption a$ valid they have to that extent given effect only to 
Pinda and not Riktha Further a pauper may also adopt when there would be 
no property but only religious ceremonies to be performed I am dwelling on 
these at length to emphasize and point out that we need not be sticklers to the 
Shastras ‘The rule that Gotra and Riktha should take effect simultaneously is not 
an inviolable principle , when we have not recognised Kshetraya sons, when ın spite 
of the codes enjoining that women should be ın perpetual tutelage we have hberalised 
and given them property rights, when there 1s also a move to give divorce rights 
the dissociating of Pında and Riktha is not of any great importance If therefore 
we find that the consequence of the Privy Council decision 1s not happy and desirable 
we should not hesitate to appeal to the Legislature and respect Rangnekar, J , in his 
observation that a long prevailing rule should not be lightly upset İt 1s also 
submitted that by such an innovation by putting back our law to what it was 
prior to the material decisions we will not be building our legal edifice on a 
false basis. But like the sages of the old we would be taking hght from the 
past looking round ourselves and building an edifice that we feel 1s good for us. 


The next reason given for justifying the divesting ıs that the -dopted son 1s 
in the same position as the aurasa son A simple statement like this would not 
be sufficient The adopted son being one of the subsidiary sons cannot be in the 
same position as the aurasa son If in a case of adoption during the lifetime o 
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the adoptive father if the adoptive father begets a natural son then the adopted 
son would get but a fourth of what the natural son would get. ‘The principle 
therefore should be that as far as possible the adopted son should be placed ın much 
the same position as the aurasason İn this view if it is that the adopted son gets 
by adoption only the mghts to confer spiritual benefits and not to drvest the 
property already vested in others the position 1s not revolting and does not call for 
being set nght ? 

The other reason that ıt would work a hardship on the adopted boy may be 
best allowed to remain as it is and be answered by the following discussion on the 
consequences of the change now brought about by the Privy Gouncil decision 


Having considered the absence of the justification for the change certain 
consequential aspects of the change itself may be considered "The decision under 
advertance has allowed to the adopted son the mght to get whatever property 
his adoptive father might have had and which might have passed on to some one 
else for want of a son to the holder ‘The exercise of the rights of adoption being 
contingent and dependent on the whim of the widow may not come within a reason- 
able trme. In cases where the adoption comes late the position of the intermediate 
possessor is peculiar Hes the full owner till the contingency of adoption occurred 
His acts are protected. If he does not deal with it involving third parties but 
partitions ıt with other coparceners or being sole coparcener retains ıt himself, 
according to the decisions, the adopted son gets a right to take the property to which 
his adoptive father had a nght The Courts have, as will be seen later considered 
ıt necessary that the intermediate owner should be allowed to deal with the property 
within his competence. They also have held that the persons dealing with the 
family would be protected. If so ıs not the altered position in law driving the 
person ın possession to sell the entire property and retain cash which ın the hands 
of that person cannot be followed according to the position to-day ® Would not 
the present position of putting the others of the family at the mercy of the widow, 
who may threaten an adoption each time she may flare up, be cruel? Even 
if the person in possession does not alienate would he have heart to improve the 
property so long as there 1s a challenging widow alive? Would not this reluctance 
be ın the way of the prosperity of the country ? 

, The author of the article “ Theory of relation back in adoption and prior 
surrender’?! has given some support to the altered position mn law While 
discussing if a surrender is an alienation has suggested that the divesting 
would be just when the property 1s within the family , when the disposition 
ıs for no consideration ; and when there are no equities This line of argument 
no doubt has a slight basis ın the observations in the Privy Council case of 
Pratapsingh? I would again suggest that ıt would be cruel to say that you 
would deprive a person of the property if he preserved it but allow the alienee 
undisturbed though the property might have been sold for a song The argument 
that the passing of the property if for no consideration could be disturbed 1s against 
Sarkar who gave ‘gifts’ the same strength as ‘alienations’ unless affection 
was considered sufficient consideration. If both the above justifications are put 
together ıt would mean that if the person in possession were to gift away a portion 
in favour of his daughte: and a portion ın favour of a third person the former 
would be set aside and not the latter Beyond thus layıng bare the inconsistent 
and hard situations nothing more need be said 

At this stage it is necessary to advert to certain other consequences of the decision 
of the Privy Council Of the two, the material decision is that of Anant Bmkkappa v 
Shankar Ramachandra® ‘There ıt was held that the adoption would divest the property 
already vested ın another. But later decisions ın India began clarifying the position 
and poıntıng out that the divesting was subject to the rıghts of the third persons 
It ıs this that starts the mischief As to what saved the property from the mischief 
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of divestiture consequent on the adoption has been described differently. This 
limitation has been differently expressed by the several authorities. In Harek Chand 
Babu v. Bejoy Chand Mahatab\, the limitation was called “the act’ the position 
being as he cannot dispute the previous acts of his adoptive mother unless they 
were ın excess of her legal poweis except as widow in possession, Nor can he 
question the acts of a previous male holder. (Jtalics mine) According to 
this decasıon what is not defeated by the adoption 1s the act of the previous owner. 
What that would be depends on the character of the owner. But what the act 1s 
remains to be decided upon Different interpretations may be given and con- 
tended. In Bamundoss Mookerjea v. Mt Tannee?, it was held that the property 
that would be with the widow would devolve on the adopted son subject to any 
alıenatıons made by her if they were for strect necessity There the word employed 
is “ ahenations? which is further hedged ın by the condition that the same should 
be for strict necessity This would agam mean the necessity for the intervention 
of the Comt In Sankaialingam Pilla, v Velachami Pilla® ıt was observed that 
the adoption “restores the position so far as the adopted son 1s concerned, 
subject to lawful ahenatıons ın the mean time” Now what are lawful alienations ? 
Are those lawful alienations that a manager of a jount family ıs competent to 
make or are they what a father is competent to make? What 1s the standard 
that has to be adopted? The view taken by Mayne ıs as follows -— 


‘Where an adoption defeats the estate of a person who is lawfully in posses- 
sion, such holder if a male has the ordmary powers of alienation of a Hindu 
proprietor’ In the 8th Edition of Sarkar’s Hindu Law, at page 217, it is stated : 
““ So, if the sole coparcener, ın spite of authority to adopt, given by his deceased 
coparcener to his widow, alienates all or any of the famıly properties absolutely, 
even by gift, the son adopted after the alienation cannot question ıt and the 
ordinary doctrme that adoption relates back to the date of the adoptive father’s 
death does not apply to such cases ” Sarkar goes a step further than Mayne and 
validates even gifts made with full knowledge of the power of the widow to adopt. 
But as Mayne has observed at page 278, (roth Edition) of His Hindu Law “it 
would be intolerable that (a person in possession) should be prevented from 
dealing with his own, on account of a contingency which may never happen.” 


In Pratap Singh v. Agaisingh*, it was observed “ It may be that if a Hmdu 
widow lies by for a considerable tıme and makes no adoption, and the property 
comes into the possession of some one who would take it in the absence of a son 
natural or adopted and such person were to create reghis in such property within 
his competence and whilst in possession, in such a case, totally different considerations 
would arise” (Wales mine) Here the words used are “ rights . . . 
within his competence? To describe a similar act the word used in Krishnamurtht 
Ayyar v Kitshnamurtht Ayyar5, is “disposition” There ıt was observed as follows :— 
“ When disposition is made znter vwwos by one who has full power over property 
under which a portion of the property is carried away it is clear that no nght of 
a son who 1s subsequently adopted can affect that property which is disposed of. 


Thus, ıt is seen that the hmitation for divesting is said to be “ the ahenatlon,” 
““ disposition’? or “ ihe act” of the person in possession or “‘ the raghis” created 
by the person in possession Even where the word employed ıs “alienation” 
it ıs differently adverted to ın different places Tn some places it is said to be simple 
““ alienation? ım others “ yalıd alenanon”. In these differences what it is exactly 
that does not bring about a divestiture cannot be said with any definiteness. 
Further what constitutes an alienation itself becomes a controvertible subject. 
Surrender is an act that may bs resorted to by a Hindu widow. Whether a sur- 
render amounts to an alienation and whether it is protected from beıng interfered 





WN — 4 (1918) 36 MLJ 571°LR 4614A.97: 
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with by the subsequently adopted son was the subject of an article contributed 
by Sr: S Venkata Ramanan 


In this article the author has proceeded on the assumption that the divesting 
is subject only to alienations. He has argued that surrender is not an alienation 
and hence surrender does not prevent divestiture. The author at one 
Stage states as follows —“ Even assuming that a surrende may be regaided as an 
ahenation still it is apparent that all alienations do not and cannot stand on the 
same footing for purposes of the relation back of the nghts of adoption ” In this 
observation of the learned author the question arises as to whatis the sort of aliena- 
tions that would prevent the divestiture 


Thus, as a consequence of the Privy Council decision there is a limit for the 
divestiture. But what ıt is is differently stated as observed above and even if it 1s 
held that what 1s intended to prevent divesting is alienation even then a question | 
arises as to what are those alienations, whether a particular act 1s an alienation ? 
Then, the question as to whether it is a valid or competent alienation arıses This 
would lead to the finding of what are the tests for stamping an alienation as valid 
or competent Should we follow Mayne or Sirkar At this stage I may venture 
to submit that the change has no merit but 1s pregnant with possibilities 
of endless litigation—unhappy htigations, coming as they may after decades and 
decades when evidence might have faded affording a good ground for purgery. 
Here the following from Mayne, (10th Edition, page 199,) may be extracted with 
advantage € . . While an adoption ın itself may be a proper act inspired 
in many cases by religious motives, Courts are concerned with an adoption only 
as the exercise of legal rights by the widow and not as the fulfilment by her of 
a religious duty, and that the limits to the exercise of her power should be set not from 
the religious point of view but from the point of view of conflicting rights? This 
was said before the Privy Council casein 1943 Yet the wisdom of the observation 
is good even against the later decisions as it 1s hoped would be borne out from the 
discussion made above Tn this stand if 1t may not lie with me to canvass a change 
over in law to the previous position can I not move for a limitation on this power 
and for the avoidance of the dangers pointed out by Gham, J , m Dasappav Seshagın 
Rao* where he observed “ If divesting of an estate is not recognised as a limit 
to the authority to adopt and other restrictions now existing on the authority are 
removed, the property of a Hindu family cannot be dealt with to convey good title 
so long as there 1s some widow alive in the family ” "The need for such a limitation 
has also been felt by their Lordships of the Privy Council In Amarendra Man Singh 
v. Sanatan Singh®, their Lordships observed “'The Hindu Law itself sets no limit 
to the exercise of the power during the lifetime of the donee and the validity of 
successive adoptions in continuance of the line is now well recognised nor do the 
authoritative texts appear to lımıt the exercise of the power by any considerations 
of property But there must be some lumet to ats exercise, or at all events some condi- 
tions ın which it would be either contrary to the spirit of the Hindu doctrine to admit 
its continuance or meguitable ın the face of other rights to allow it to take effect has 
long been recognised both by the Courts in India and by this Board ” Because of the 
difficulty as to where the limit should be drawn, protection was given to the trans- 
ferees of property but ıt 1s suggested that it is possible to draw a line of İmita- 
tion on the powers of the widow to adopt It is the belıef prevalent among Hindus 
that a person who has no sons has no salvation but there 1s no compelling force 
for the widow to make an adoption A widow may not exercise her nght to adopt 
on various grounds or she may exercise ata late or early stage Ifso can she not be 
compelled to adopt within a particular time on pain of losing her right to adopt ? 
The question would be as to where should be the tıme limit The Hindu Law 
Reform Committee in Mysore has proposed a period of 12 years to re-open a parti- 
tion, perhaps, because of claims to immovable property. I would submit that this 
period being too long would not suit the case on hand as in the case of claims to 


(1 (1944) ML 31 (Journal). 3 (1933)65M LT 203: L.R. 6o LA. 242: 
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to set aside alienations and for possession of immovable properties the existence of 
the person who may challenge in future and also such other factors as may give a 
right will be known fairly but in the case of divestiture consequent on adoption 
the coming into existence of the person 1s ın itself contingent on the whim of the 
adopting mother. A further shorter period is prescribed for upsetting certain other 
alienatıons but no 1easons are given for the same Whatever the period it is suffici- 
ently leng to dissociate Riktha and Pinda and negative the theory on which the two 
Privy Council decisions proceeded But consistent with the spiritual benefit theory 
and avoidance of the apprehended trouble we can find a limitation in what Amur 
Ah, J, observed in Pratapsengh’s case 1 There ıt was observed “ here the adoption 
was not made within the period of natural gestation and the property was at the 
time of the adoption in the possession of the widow and still 1s ın the possession 
of the adopted son” The above was on the facts of the case yet the ‘ period of 
gestation’ referred to may be taken as the period within which a widow may have 
to adopt, the period starting from the.death of the person to whom the adoption 
is to be made. It 1s not too short a period, on the anology of a son en Ventre 
Sa mere, the property can also await future disposition. If perchance the widow Is 
not able to adopt within that trme she should forego the right, the result would 
not be anything more than what would have been had she not exercised the right. 
On the other hand the advantages are many By putting this limitation one will 
not be running counter to the Privy Council decision and the theory that Riktha and 
Pinda should go together will also have been respected More than all there will 
not be any cruel treatment of a person ın whom the property may have vested Nei- 
ther will one be driving the person ın intermediate possession of property to commit 
fraud by selling it and relaınıng the proceeds thereof The series of litigations 
that are sure to crop up would be almost obviated The possibility of partics purger- 
ıng themselves while giving evidence as to the existence or otherwise of the power 
to adopt will also be minimised o The position renders it possible for one who may 
intend to deal with the jomt family property to visualise a situation into which he 
would be letting himself ın There would be no gambling about it The sıtua- 
tior could be sized up İf at all there would be any difficulty it is a waiting during 
the period of natural gestation a period durmg which one will have to wait even 
in the case of a person en Ventre Sa mere 


Since the power of the widow exhausts only when there 1s an adoption and tha 
person begets a son or leaves a widow competent ın the way of law to beget a child 
by adoption it may be necessary that this lımıtatıon should be there not only 
for the first tıme she adopts but during each tıme she has power to exercise the 
authority, the period of lirfutation starting from the date of revival of the power 
of the widow to adopt 


I have suggested this İrmitatıon on the assumption that Legislature may not 
set at naught the Privy Council decision of 1943 But the Hindu Law Code that 
is to come before the Dominion Legislature has by its section 68 visualized a 
divesting of only such properties as vests on the date of adoption in the adoptive 
mother and nothing more ‘This virtually puts back the law to somewhat what 
ıt was before the Privy Council decision of 1943 I feel my discussion made 
above lends every support to the proposed change and its value 


If the proposed change ın the Dominion gets support by this discussion or 
if that 1s not accepted if ıt converts the material persons to ımpose a time lımıt 
equivalent to the period of natural gestation I would feel my efforts to have been 
fruitful. 
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VALUATION OF LIFE AND LIMITED ESTATES 
By 
S ACHANNAPANTULU, BA, (HONS ), BL, Vaki, Kakinada 


The guestron of valuation of life and limited estates ın properties 1s of consider- 
able importance in assessing the values of the “ Subyect-matter in dispute? for 
purposes of court-fee and jurisdiction in declaratory suits for mcrease or retluction 
of maintenance and im suits for recovery of possession of estates by or of life 
and limited estate owners. In cases of ımcrease or reduction in maintenance 
and its total demial, a distinction is also drawn between valuation for purposes of 
court-fee and for jurisdiction, the court-fees bemg fixed one, payable under 
schedule I, article 17-A or 17-B Tn the other class of suits, no such dıstınctıon is 
drawn and ın those other cases, court-fees are payable under section 7 of the Court- 
Fees Act on the valuations computed for purposes of jurisdiction 


In all cases where a distinction 1s drawn between valuations for purposes of 
court-fee and for jurisdiction the latter valuation has also to be mentioned because 
it involves substantial rights of appeal, etc , and as ıt decides the forum of institu- 
tion of suit as well For instance, where the rate of maintenances 1s only Rs 500 
per annum, the value for the purposes of jurisdiction of a suit for its reduction may 
be more than Rs. 10,000 and in such a case the suit would he in a Subordinate 
Judge’s Court, appeal to the High Court and a further appeal to Federal Court 
(or Supreme Court) 


VALUATION FOR COURT-FEE 


İn suits for fixation and recovery of maıntenance section 7 (11) of the Court- 
Fees Act (as amended by Madras Amending Act) applies and this class of cases 
offers no difficulty In cases of increase or reduction in maintenance however, 
schedule II, article 17-B of the Act applies and the difficulty arises ın computing 
the subject-matter of the suit for jurisdiction, etc, (Vide Rajammal v Thyagaraa 
Ayar"). Ifthe swt is fora declaration that the plaintiff is not bound to pay 
maintenance at all, schedule II, article 17-A, will apply and the value for 
purposes of Jurisdiction would seem, applying the parity of reasoning ın Rajammal 
v. Thyagaraja Azyarl, to be arrived at as for reduction of maintenance with the 
entirety of maintenance as the amount for reduction. 


As regards other cases the valuation for purposes of jurisdiction as computed 
as herein stated, is the basis for computation for court-fees as under the Suits 
Valuation Act and section 7 (v) of the Court-fees Act,.subject to this qualification 
that no more court-fee than that on the market value of the property involved 
need be paid, ın any view 


VALUATION FOR JURISDICTION 


The method of valuation for purposes of jurisdiction is the same ın all cases 
of reduction of mamtenance and also where life and limited estates are con- 
cerned. The principles of valuation of such estates are stated ın Rajammal v. 
Thyagaraja Ayar! which was a suit for reduction of maintenance. In computing 
the value for jurisdiction, Venkata Subbarao, J, adopted a scientific basis 
therein. The widow in that case was 33 years old at the tıme of the suit and 
the reduction sought was at the rate of Rs. 500 per year for the rest of her lıfe. 
It was held that the value of relief for purposes of jurisdiction was the value of 
the benefit the plaintiffs sought to obtain by filing the suit and in this connection 
Rachappa Subrao v Shıdappa Venkatrao®, Rattayya v Brahmayya? and Vasireddi 
Veeramma v. Butchayya* were referred to. Venkata Subbarao, J, observed 


— eee 
1. (1935) 69 ML J 202 See Court-Fees Act ILR 43 Bom 507 (PC) 

by B V Viswanatha Iyer, (31d Edition, at 3 (1925) 49 ML J. goo. 

-pp. 85 and 837 for comments on this deci- gi (1926) 52 MLJ 381.1LLR so Mad, 
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“The solution may be sought ım the moutality tables constructed for Ife 
assurance purposes In the case of Indian lives, the Government Actuarys 
report on the rate of Moltalıty ın India, dated 1920, contains the following 
passage , 

“Tt ıs recommended that for the general body of Indian hves assuied after 
medical 'examınatıon for whole lıfe with profits, the ultımate mortality should 
be représented by a standard table with a constant addition to the age, (Eg.4+ 7 for 
OM (s) plus 64 for H (M) or plus 6 for H (M) (s). Life Assurance Text Book 
by Simmonds & Hooker, 1929 Edition, page 150”. 


The standard table adopted by His Lordship is at page 127 of the Journal of the 
Institute of Actuaries, Volume 44, part 2, April, 1910 ‘This passage, therefore, 
gives the method of valuation of such estates ı 


The Full table referred to herein 1s set down below 
“Journal of the Institute of Actuazies, 
Vol 44, part 2, April, Ig1o 

Page 126, para 54, Expectations of lıfe, 


“Turning now to the cumulative effect of the mortality as shown by the 
expectations of lıfe, ıt 1s thought that a sufficient comparison 1s afforded by table N : 
wherein the values of the curtate expectations of life are set out for quinquennial 
ages 


P 127. 


On the mortality of female assured lives, etc 


TABLES N 


Comparison between curtate expectations of life by various mortality tables : 

















x Hm | Hİ on | of o(™5) offs) | x 
20 41 561 49 315 43182 “İ 42527 42 387 42 093 20 
25 37 905 36 gog 39 083 38 782 38 745 38 212 25, 
30 34 181 34 003 35 067 35 249 35 070 34. 833 30 
35 30 516 30 945 31 159 31 764 31 388 31 647 35 
40 26 899 27 753 27 360 28 293 27 736 28 327 40 
45 23 292 24 487 23 668 24 799 24 155 24 847 45 
50 19 806 21 116 20 107 21 210 20 696 21 402 50 
55 16 462 17 692 16 722 17 709 17 419 17 955 55 
60 13 330 14 351 13 571 14 371 14 380 14 732 60 
65 10 512 11 272 10 716 II 262 11 630 II 720 65 
70 7 995 8 582 8.208 8 524 i 7o 
75 5 876 6 425 6 079 6 197 | 75 
80 4 219 4 950 4 337 4377 80 





In this table H” means Healthy males, Hİ “healthy females, O indicates table. 
derived from British Offices experience, © (5) indicates truncated table, g5) 
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stands for truncated aggregate table excluding the first 5 years of assurance on 
male hves (Pages 70 & 71, of Life Assurance Text Book Simmonds & Hooker) ” 


In the case of the widows of 33 years as in Raammal v Thyagaraja 
diyar), the expectation of hfe of such a person is, having regard to the 
extract above quoted from Simmonds & Hooker about that of the jstandard 
table “N” for an age 7 years older ze, for an age 40 Theeage of 
expectation of a female 40 years old is given as 28293, z¢, the figure in 
column O/ for age 40 ” Similarly, if the present age of a female 1s say 60 years, 
the age of expectation of her life 15 arrived at by adding 7 to her present 
age (60 plus 7=67), and then, ascertaining the corresponding figure for 67 ın the 
col Of The required age will be between 11 262 for 65 years and 8.524 for 70 
years, which has to be arrived at by means of a simple arithmetical process as 
follows. Since 67 exceed 65 by 2 years the expectation for these 2 years will be 
2/5th difference, ze, 2/5th of 2 738=:1 0952 years This has to be deducted from 
11 262 Thus the expectation of the lıfe of a female 60 years old would be 10 1668. 
Ages of expectations of females or other limited estates holders of various ages 
can be ascertained by means of similar calculations 


Having ascertamed the age of expectation of lives of females or lımıted estate 
holders by means of calculations as set forth above, the present values of the estates 
of such lıfe or limited estates have to be next ascertained. This process 1s also ındı- 
cated ın the same yudgment ın Rajammal Thyasaraja Aiyar'. “In other words, the 
Plaintiffs, if they succeed ın obtamıng the decree they seek, will be saved thirty (the age 
of expectation of the widow ın that case being assessed at 28 293, 2 e , approximately 
30, as per the method of calculations set forth above) payments of Rs 500 each ; 
(Rs. 500 being the amount of annual reduction) 1t 1s the present value of the 
thirty future payments spread over thirty years that has to be ascertained 
the commuted value on any computation (that 1s to say whatever the rate of 
interest adopted from 3 per cent 1s) ıs much over Rs 5,000” Thus the present 
value of so many future payments spread over this number of years ascertained by 
the methods above indicated, has, thus, to be next ascertained. 


The commuted value of an annuity for any number of years is easily 
ascertainable from any text book on Higher Algebra dealing with interest and 
annuities “This commuted value is known as the present value of an annuity 
to continue for a given number of years, allowing compound interest and is the 
well-known formula, 





ı—R-N 
V—AX Ron Where V = present value 
A = Annuity 
2 
mı ... r -— Rate % 


NV = Number of years 


Vide p 204, Hall and Knight, Higher Algebra If the problem 1s to ascertain 
the value of the life interest of a widow 60 years old, in the property fetching an 
annual income of say Rs 100, the calculations will be as follows. 


Th- age of expectation of the lıfe of that widow 60 years old is ro 1668 years as 
calculated, supra, 1€ , roughly ro years Then substituting Rs. 100 for A, 10 for 








- - 


7 sol -(1935) 69 ML. J. 202: - - v 2 
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n and 3 for r (at 3 per cent compound interest) the formula will be 


1 —(1 13/100)”10 


The present value V = 100 X (13/100) —1 


- 1 —(1.03) 
aa LOO mr 03—1 
ə I 
m 1 1170007) ə 
= 100 X 77753 © <ıoox 1—(03) 


03. 


These figuies can be easily worked out by means of logarithms or by 
ordinary process 





= 100 X a 
ə 
ene! zı. oN . , 
2480 


— — Rs 826-10-8 
3 


That is, the value of the hfe estate of a widow “60 years of age ın property fetching 
Rs. 100 a year, 1s the amount of Rs &96-10-8 , which means the amount that 
has to be deposited to-day with a banker, so that the banker would, for 10 years, 
give Rs 100 to the widow without any further reference to you By the process 
of calculations above set forth, the values of the life or limited estates can be easily 
ascertained, so that that banker might make regular payments at Rs 100 each 
for ro years (The Banker has allowed for compound interest at 3 per cent per 
annum But if the banker allows only for a lesser rate say 2 per cent, the figure 
3 in the above calculation has to be substituted by 2 and so on) 


BOOK REVIEW. 


Tue LAW OF CONVEYANCING IN British Inpia, by S K Dutt, Advocate, 
Hıgh Court of Allahabad Second Edition Published by the Universal Law 
House, Allahabad Pages 796. Price Rs 25 or £2-15 5. nett ı 

A great deal of trouble and expense can be avoided if parties would only get 
their legal documents drawn by people who are skilled in drafting them Such 
skill 15 necessarily the result of a long course of traming The book under review 
is not a mere compilation of forms Practical hints are given” in the opening 
Chapter and after dealing with the formal parts of deeds, the principles of the law in 
1elation to the deeds, namely contracts, mortgages, leases, partitions, partnerships 
and companies are shortly given and followed up the specimen and typical forms. 
This enables the reader to realise the legal and formal incidents of a transaction 
and to choose the most appropriate form to suit particular cases The necessary 
information m regard to Stamp and Registiation is also given ın the appendices. 
It is a necessary and useful addition to any lawyer’s lıbrary 
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country he lived in and the Jaw by which he 1s governed and not by importing 
principles of law enunciated in English cases 


The intention of the testator was that the property should be taken by each of 
the four groups consisting of such of his sons as were alive and their respective 
descendants of each of them as well as the son of the predeceased son 


G € Venkatasubba Rao and Ch Suryanarayana Rao for Appellants 
A Sambasıva Rao for Respondents. 


KS ——— , Appeal dismissed No leave. 
Govinda Menon 7 Sattayya Chetty v Venkataramanayya. 
8th April, 1949 S A No 928 of 1946 


Practıce—Sut filed wrth proper vakalat in the Subordinate Fudge’s Court having juris- 
dictton though at was not the lowest Court having pecuniary jurisdiction—Return of plaint 
but not of the vakalat and re-presentation to Munsiff’s Court—Original vakalat if sufficeent— 
Proceedings in Munsıf”s Court uf continuation of the proceedings in the Subordinate Fudge’s 
Court—Presentation without filing vakalat—Effect 

A plaint was presented in the Court of the Subordmate Judge with a proper 
vakalat and the suit was numbered ın the usual course The defendant who 
appeared contested that the suit had been overvalued for the purpose of pecuniary 
jurisdiction ‘The Judge appointed a commussioner to value the properties and he 
found that the suit was of the value of below Rs 3,000° Thereupon the Subordinate 
Judge directed the ieturn of the plaınt which was taken back and immediately 
re-presented in the Munsiff’s Court but as there was no direction to return the 
vakalat filed ın the sub-Court it was not taken back and when the plaint was filed 
before the District Munsıff, no vakalat was filed After evidence had been let in 
and in the course of arguments 1t was pointed out by the defence that the suit should 
be dismissed as no vakalat had been filed by the plaintiff when the plaint was re- 
presented to the Munsiff’s Court The District Munsiff dismissed the suit on that 
ground On appeal. the Subordinate Judge during the course of the appeal admitted 
the original vakalat which was all along lying ın his own Court as additional evidence. © 
The Subordinate Judge held that the proceedings before the Munsiff must be 
deemed to” be new proceedings and ın the absence of a proper vakalat the suit 
was properly dismissed On Second Appeal, 

Held, the presentation of the plaint in the first mstance to the Subordinate 
Judge’s Court was to a Court having jurisdiction and there was no initial defect 
of jurisdiction as regards the original proceedings “The retention of the vakalat 
in the Subordinate Judge’s Court would not in any way detract from the fact that 
when the plaint was subsequently presented ın the District Munsiff’s Court, ıt was 
a continuation of the suit that had been originally instituted and the existence 
of the vakalat bemg proved, the suit ought not to have been dismissed on the 
technical ground 

Moreover when once the lower appellate Court admitted the vakalat as addi- 
tional evidence ın appeal ıt should be deemed to be as if the vakalat was ın existence 
even in the trial Court. 

There 1s no provision in the Civil Procedure Code or in the Rules of Practice 
making it obligatory that along with the presentation of the plaint eo instant: a 
vakalat also should be filed If the Court 1s convinced that at the time the plaint 
was presented the pleader had in hus possession or power a properly executed and 
attested vakalat, then the Court is entitled to come to, the conclusion that though 
there was some irregularity in the procedure adopted it 1s a matter which can be 
cured under section 151, Civil Procedure Code What ıs essential is the existence 
of the power in the possession or power of the person who acts 

I. V R Tatacharı for Appellant 


B C Seshachalam Ayar for Respondent 
KS. —— Suit remaned to the tmal 
Court to be tried afresh. No leave. 
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Horwill, 7. Herbert Richard Farington v. Munısami. 
8th April, 1949. C. R. P. No. 849 of 1947. 


Tort—Owner of land layıng traps to catch trespassing pigs which damaged Ins potato 
crop—Neighbour’s cow straying into field falling into trap and getting killed—Owner of land 
if lable ; 

In order to protect his potato crop from trespassing pigs the defendant laid 
traps and left some openings in the hedge near the traps Plaintiff’s cow strayed 
into the land and fell into the trap and was killed In a claim for damages, 

Held, the owner of the property will not be lable in damages to the owner 
of the trespassing animal for injury to the animal merely because he had taken 
no precautions to protect the trespassing animal against injury. It cannot be said 
that the defendant lured the cow into the trap, and therefore lable 

KE. R Knshnaswami Atyar and 8 P Subrahmanyam for Petitioner 

O T. G. Nambiar and V. K Ramanathan instructed by Messrs King and 
Partridge for Respondent 


KS —— —— Pehhon dismissed. 
Raghava Rao, 7. Sarabhanna v Veeranna. 
8th April, 1949. C R P. No 1256 of 1947. 


Cul Procedure Code (V of 1908), Order 47, rule 10—Re-presentation of plaint to 
proper Court—Court-fee stamp cancelled by Court returmng plani—When to be güven credit to. 

Where a Court after receiving a plaint and cancelling the stamp affixed thereto 
returns the plaint for presentation to the proper Court under Order 7, rule 10, 
Civil Procedure Code, the latter Court to which the plaint is presented is bound 
to give credit for the fee already levied by the former Court 

LL R. 35 Mad 567: 21 MLJ. 533 (FB), referred to 

But to entitle the plaintiff to such credit the plaint returned and the plaint 
re-presented to the proper Court must substantially if not verbatim et literatum be 
the same. 

V. Suryanarayana for Petitioner 

Respondent not represented. 


KS. — — — Petition dismissed. 
Panchapakesa Atyar, 7 Brahmayya v. Krishnamurthi- 
8th April, 1949 A A A O No 1098 of 1947- 


Hındu Law—Father’s debis—Son's lability under prous obligation—Decree against 
son three days after adjudication of father as wnsolvent—Subsequent discharge. of father— 
Effect on lability of the son 

A decree against a son based only on his pious obligation passed three days 
after the adjudication of the father as insolvent cannot be enforced against the 
son after the father had been discharged, as the discharge of the father from the 
debt extinguished the debt which cannot therefore survive for,the purpose of binding 
the son alone If the father’s obligation goes, the son’s pious obligation also goes 
a can make no difference whether a decree eo nomine is obtained or not against 
the son. 

RK. Bhimasankaram for Appellant 

B. V. Ramanarasu and T V R Tatacharı for Respondent 

K.S. : i Appeal dismissed Leave granted. 


Panchapakesa Aiyar, 7. Abdul Rahim v Muhammad Ibrahim. 
8th April, 1949 A A A O No 81 of 1947. 


Crvel Procedure Code (V of 1908), Order 21, rule 11 and Cuil Rules of Practıce, rule 142 
—Unnumbered execution petition not accompanied by copy of decree—If one in accordance 
wrth law—Limitation Act (IX of 1908), Article 182 (5)—Rejectzon of unnumbered petrtion 
—If “ final order ” saving lımıtatıon 

Rule 142 of the Cıvıl Rules of Practice will not supersede Order or, rule 11 (2) 
and (3). An unnumbered execution petition though not accompanied by a copy 
of the decree as required by the provisions of rule 142, of the Civil Rules of Practice 


ə 


will still be one ” made in accordance with law’ and an order “ rejecting ” it 


will be a “ final order ” which will save limitation for execution of the decree. 
R. Kesava Avyangar for Appellant : 
T. R Srımvasan and S. Gopalaratnam for Respondent. 


K 5. —— Appeal dismissed © Leave granted 
Raşamafınaı, C F. and Balakrishna Atyar, F Rama Gounder ə Sınnakkalıakkal 
11th April, 1949 S A Nos 1825 of 1945 and 429 of 1946. 


Hindu Law—Widow—Compromise decree—When binds reversıoners— 1 ests 


When a Court 1s called upon to decide whether a compromuse ente ed into 
by a Hindu widow in a sult is binding on the reversioners, it is generally useful to 
enquire What was the nature of the claim in the suit? What was the defence 
. put forward? What prospect was there of proving the claim ın the suit or over- 
coming the defence set up ? And finally what was the nature of the arrangement 
eventually come to? Was it such that a provident and prudent person mindful 
of the interests of the reversioners also would have agreed to? Where two widows 
went to Court on the footing that their husbands had divided, and accepting the 
defence of another widow denying falsely the partition, agreed to a compromise 
(getting a little maintenance for themselves and some stridhanam for the daughter 
of one of them) that compromise will not bind the reversioners as the com- 
promuse ın effect involved a total abandonment of the claims of the reversioners. 

(Case-law reviewed) 

K. Bhashyam Aıyangar, The Advocate-General (K Rajah Aryar), N Sıvarama- 
krishna Awyar and T S Venkatarama Ayyar for Appellants in S A No 1825 of 1945 

Sır Alladı Krishnaswame Arar, S Rajaraman and M R Narayanaswamı for Res- 
pondent ın S A No ı825 Of 1945 

"The Advocate-General (K Rajah Atyar), N Sıvaramakrıshna Aıyar, T S Venkata- 
rama Ayar and T. R Srınıwasam for Appellants ın S. A No 429 of 1946 


Sır Alladı Krıshnaswamı Ayar, M. R Narayanaswamı, KV Ramachandra Atyar 
and T. $ Venkatarama Ayar for Respondents m: S A No 429 of 1946 





K.S. S A No 1825 of 1945, dısmissed 
ı and S A No 429 of 1946, allowed tn part. 

Rayamannar, C 7 and Balakrishna Ayar, 7 Kuppuswamı v Gopal Nar 
12th Apr, 1949 CM P No 2757 of 1949 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), sectton 7 (3)—Landlord 
requiring premises for occupation of hımself and his fami and also for the use of has servants 
or employees—Right to relref. 

There 1s nothing in tHe Rent Control Act to justify refusal of relief to a landlord 
simply because he wants his own building for the occupation of himself and his family 
and also for the use of his servants or employees The fact that the landlord 1s 
in occupation of the upstairs of the building where he 1s running a hotel cannot 
mean that he is occupying a residential building to enable the tenant of the down- 
stairs to resist eviction on the ground that the landlord requires the premises for his 
occupation. 

P. K Janakıraman and $ Krishnamachanar for Petitioner 

M G. Srıdharan for 2nd Respondent 


KS — Petition dismissed 
Yahya Alı and Govinda Menon, 77 Merchant v Bank of Mysore, Ltd 
12th April, 1949. C M P No 2goo of 1949 


Cıyl Procedure Code (V of 1908), section 109 (c)—Question whether section 7 of Madras 
Act XV of 1946 had the effect of repealing section 111 and other material provisions of the 
Transfer of Property Act—Is of zonda“ public imğortance” and leave to appeal to the Federal 
Court must be granted 

The question, whether before an eviction under section 7 (1) of Madras Act 
XV of 1946 there should have been an antecedent determination of the tenancy, 
in the manner provided under the general law of landlord and tenant (Transfer 
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of Property Act, section 111 and other material provisions), 1s of far-reaching and 
wide public ımportance and leave to appeal to the Federal Court has to be given 
V V. Srımvasa Aryangar and A Nagarajan for the Petitioner 
M A Rajagopalan and N Parthasarathy for Respondent 
S ? 


Petition allowed 


Rajagopalan, F Achutha Kurup v Patıkayıl Mathit 
rath April, 1949 A A A O No 157 of 1947 

Malabar Tenancy Act (XIV of 1930), seciton 25—Renewal of kanom— 
Application for after diminutton ın area—If sustainable 

Where, by operation of section 34 of the Malabar Tenancy Act, kudıyıruppu 
right 1s established to a portion of the kanom area, there is a diminution of the area 
to that extent and the benefit of section 25 of the Malabar Tenancy Act cannot 
be availed of 

Section 25 (1) and (2) read with section 24 and section 17 of the Malabar 
Tenancy Act do not contemplate anything but a renewal of the original grant 
minus the terms obnoxious to law. If that cannot be achieved, whatever be the 
reason renewal as such 1s not permissible and apart from section 25 there 1s no 
basis for ordering a renewal by Court 


V P Gopalan Nambıar for Appellant 
C R Viswanatha Atyar for Respondent 


KS —— Appeal allowed Leave granted 
Mack, 7 Ganga Bhavanamma v Subbayya 
12th April, 1949 GR P No 1361 of 1946 


Cwil Procedure Code (V of 1908), Order 47, rule 1—Dusmissal of pauper petition 
after ats rejection because court-fee had not been bad ın teme—Review—Not matntainable 
—Order 33—-Gwing of time to pay court-fee—Propriety 

An order of dismissal of a pauper petition after 1ts rejection because court-fee 
has not been paid ın time despite several extensions 1s not one which can be brought 
within the scope of Order 47, rule 1 of the Civil Procedure Code 

There ıs no statutory support for the practice which has grown up of giving 
pauper applicants after the rejection of their application to sue zn forma pauperis 
time to pay court-fee and allowing them in fact to sue without first paying the costs 
of those opposing their pauper application The normal procedure contemplated 
by the Code 1s, when a petition is rejected, to leave the petitioner to his remedy 
under Order 33, rule 15, Civil Procedure Code : 


R Krishnamurtht for Petitioner 
K Ramaseshayya for Respondent 





KS — Petition allowed 
Satyanarayana Rao and Vısıwanatha Sastrı, 77 Parandamıah v Narasımha Rao 
14th April, 1949 O S A No 67 of 1948 


Companies Act (VII of 1913), section 235—Scope— Mısfeasance proceedings under— 
If can be ordered in the case of a company which 1s wound up voluntarily 

The language of section 235 of the Companies Act 1s general and applies to 
all the three modes of winding up of a company contemplated by section 155 of 
the Act (vz, by Court or voluntary or subject to the supervision of the Court) 
Accordingly, the Court has power to ımıtıate misfeasance proceedings even ın the 
case of voluntary liquidation either against the managing director or a liquidator 

Quaere Whether an order initiating such proceedings 1s appealable as a 
“ Judgment ” within the meaning of clause 15 of the Letters Patent 

Per Viswanatha Sastrı, J —There 1s no justification for controlling or hmuting 
the operation of section 235 by reference to section 216 of the Act 

KR. V Rangachar: for Appellant : 

N Suryanarayana, R Rajagopala Awar, K Krıshnamurih and G Suryanarayana 
for Respondents 

KS. Appeal dismissed. 


— 


Subba Raoand Panchapakesa Awar, 77 Perakaruppan ə Ramaswami 
14th Aprıl, 1949 Appeal No 441 of 1947. 
Lrusi—Chanty—Dedication to—Facts sufficient to prove 


The facts disclosed ın the evidence were (1) A and B jointly purchased some 
properties (2) Both of them built a matam on the site purchased (3) The matam 
so constructed was described as “ Srı Armuga Vilasa Madalaya ” and the widow of 
B herself endowed additional properties to the matam for annadhanam charity and 
— 4 actually carried on poor feeding ın the building 


Held, dedication of the matam to public charity, namely, poor feeding must be 
inferred from the facts 


(1947) 1 ML J. 400, distinguished 


A cannot claim to be the sole trustee and B’s representative 1s jointly entitled 
to manage the matam 
L Krishna Rao for Appellant 


AR Gopalasıwamı Atyangar for Respondents : : 

Ks —- Appeal allowed 

Mack, 7 Puthiya Velappıl Ayıssamma v Bavachı Koyı 
14th April, 1949 GR P No 766 of 1948 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), sections 12 (1) (b) and 
7 (5)—Vexatious and false petition to evict—Dismassal—Compensatory costs—İf can be 
recovered by separate sutt 

The word “ landlord ” ın section 7 (5) of Madras Act XV of 1 946, obviously 
means landlord or any one claiming to be a landlord making an application. 
Similarly the words “a tenant ” can only mean “a tenant or any one alleged ” 
to be a tenant” 

Section 7 (5) of Act XV of 1946 reproduces the principle of section 35-A of 
the Code of Civil Procedine in rent control proceedings If a petition was false 
and vexatious, compensatory costs can be granted But there is no legal principle 
on whith such rehef can be given to the party who was dragged unnecessarily 
into ihe proceedings by way of a separate suit for damages 

Aİ G Sidharan for Petitioner : 

C K Viswanatha Azyar for Respondent 

KS - Petition dismissed 
Rajamannar, C 7 and Balakrishna Atyar, 7 Muni Samappa v Gurunanjappa 

18th April, 1949 Appeal No 549 of 1945 

Sğecific performance—Agreement to sell a house by a Hindu—Default—Suit Jor specific 
performance—Vendor’s sons entitled to shares under Hindu law in the properiy— İf ground 
Sor refusing specific performance of the agreement 

here a person sues for specific performance of an agreement to convey and 
simply impleads the party bound to carry out the agreement there 1s no necessity 
to determine the question of the vendor’s title, and the fact that the title which the 
purchaser may acquire might be defeasıble by a third party (for instance the sons 
of the vendor being entitled under Hindu Law to shares in the property) 1s no 
ground for refusing specific performance if the purchaser 1s willing to take such 
title as the vendor has 

İLR 44 Mad 605 qı MLJ 129 (FB), distinguished and the obser- 
vations of Kumaraswamı Sastrı, J , at page 620, relied on 

P Chandra Redd: and O Chinnappa Reddi for Appellant. 

N Appu Rao, I K Subramama Pilla: for A C Sampath Aıyangar, G C Venkata- 
subba Rao and Ch Suryanarayana Rao for Respondents 

: — ——— Appeal dismissed, 
Fapamannar, C 7 and Balakrishna Ayar, 7. Meyyappa Chettiar o Venkataraman 
Igih April, 1949 C.M P No 2152 of 1949. 

Madras Buildings (Lease and Rent Conirol) Act (XV of 1946) —Appellate authority 
allowing tenant’s appeal on the ground that tenancy had not been terminated by proper notice 
fo gu — Error apparent on the face of the record making the order liable to be quashed by writ 
of certiorari . 


“ 
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Where the appellate authority allowed the tenant’s appeal on the ground 
that the tenancy had not been validly terminated by the issue of a proper notice 
to quit (relying upon a decision which was subsequently reversed ın (1949)1 ML J 
412), ı i 

Held, there ıs an error apparent on the face of the record and the order of 
the appellate authority must be quashed The decisions (holding that the fact 
that an order based on a ruling which had been subsequently reversed’ would 
not be sufficient ground for granting a review) have no application to a case where 
the jurisdiction of a superior court 1s sought to quash the order of an inferior tribunal 
on the ground that ıt had made an apparent error of law 


R. Krshnaswam Atşyangar and N C Raghavacharı for Petitioner 
A C S Chan for first Respondent 


KS , —— Order quashed 
Mack, 7 ə Satagoparamanuyacharyulu v Venkatarayudu 
Igth April, 1949 S A No 2235 of 1946, etc 


Madras Estates Land Act (I of 1908), section 3 (2) (d) (as amended by Madras Act 
IT of 1945)—Jnam grant of named village (Medupallı Agraharam) excluding some poram- 
boke—Is an “ Estate” i 


Though about ro acres of land are shown as “ poramboke including the 
village site ” — Medupallı Agraharam 1s an estate within the meaning of section 3 (2) (d) 
of the Madras Estates Land Act (Gase-law discussed) 

M S Ramachandra Rao and V Rangacharı for Appellant 

P Somasundaram, P Suryanarayana, B V Ramanarasu, K Bhımasankaram and 
4 V Rangacharya for Respondents 

KS Appeal dismissed Leave refused Connected batch 

—— of C R Ps also dismissed 


Flormill and Raghava Rao, 77 Viraraghava Rao ə. Mothey Narasimha Rao 
20th April, 1949 C M. P No 2647 of 1947 

Cıwl Procedure Code {V of 1908), section 110— Vanıatıon of inal Court’s decree by 
appellate Court ın favour of the person who seeks to appeal to the Federal Court—Leave of 
can be granted 

The Full Bench decision in Gangadhara v. Subramama, I LR 1947 Mad 6 
(1946) 2 MLJ 69 (FB) has been wrongly understood by the Divisional Bench 
which decided Lakshmananv Thangam,1 LR 1947 Mad 744 (1946)2MLJ 465, 
and the true view to take of the matter ın the existing state of the case-law of the 
Madras High Court and with due regard to the Full Bench Ruling in ILR. 1947 
Mad 6 - (1946) 2M LT. 69 (FB ) 1s that if quo ad the party seeking leave to appeal 
to the Federal Court the decree sought to be appealed against 1s not one of wholesale 
affirmance, ıt does not matter ın what particular or to what extent the vanation 
has taken place or whether the variation wholly or to the extent to which it has 
gone 1s ın favour of the party seeking to appeal or against him In such a case 
so long as the statutory requirement of value of the subject-matter of the suit as 
well as of the proposed appeal, inclusive of course even of portions on which there 
has been concurrent findings against the party seeking jeave to appeal, stands satis- 
fied the party 1s entitled without showing that a substantial question of lawis involved 
in the proposed appeal, to a certificate which cannot be limited by the exclusion 
of such portions of the subject-matter from its ambit. 


In any event where there 1s no complete variance of the lower Court decree 
in favour of the apəellant, the appellant ıs entitled to a certificate of fitness for 
appeal to the Federal Court 


T Venkatadri and K Ramachandra Rao for Petitioner. 
P. Somasundaram and M Dwarkanath for Respondents, 


KS. — ——— Petition allowed. 


Raagopalan, F Ranganatha Ayyar v. Sankara Pattar. 
20th April, 1949 A A.A O No 37 of 1948. 


Cıwl Procedure Code (V of 1908), sections 146, 151 and Order 22, rule 10—Preliminary 
and final decree in favour of manager of joint family—Partition taking place in between the 
two dates—Subsequent right of divided coparcener to get himself recognised as person entitled 
to the decree and also to execute the decree on behalf of all the ex-coparceners ? 


Where a pıelimınary decree and final decree have been passed ın favour 
of the kartha of a jomt Hindu family but between the dates of the decrees there 
was a partition in the family, one of the divided coparceners can apply for recog- 
nition of his right tor execute the decree on behalf of all the quondam coparceners. 
‘The principles that underlie section 146 and Order 22, rule 10, extended on the 
basis of section 151, Civil Procedure Code, furnish the legal basis for the recognition 
of the divided coparcener’s right to execute the decree on behalf of all the real 
owners of that right, namely, the entire body of the quondam coparceners After 
his recognition by Court he will be entitled to execute the decree 


C 5 Swaminathan for Appellant. 
KR Ruttkrishna Menon and V Balakrishna Eradı for Respondent 


KS Appeal allowed * Leave granted. 
Rajagopalan, F Samu Vanniar v Nagaraja Moopanar. 
2ist April, 1949 S A No 847 of 1946 


Madras Estates Land Act (I of 1908), sechon 3 (10) (b) (2v)—Jntention of landholder 
fo retain the kudivaram in himself—Evidence indicative of. 


The absence of evidence that the landholder ever cultivated the land and 
even the absence of evidence that the landholder intended to cultivate the land 
himself are not sufficient to take the case outside the scope of section 3 (10) (8) (iv) 
of the Madras Estates Land Act, though personal cultivation was accepted as the 
ordinary test of deciding whether a land was private land ı 


Lease for short periods with varying terms would really indicate a definite 
mtention on the part of the landholder to retain his kudivaram mterest, not that he 
intended to part with them in favour of the lessee The fact that the lessee was 
the same 1s not enough to prove an intention to part with the kudivaram interest 


4. Swaminatha dıyar for Appellant 
G R Jagadısa Aıyar for Respondent 


KS Appeal dismissed Leave granted 
IFB) : 

Rajamannar, C 7, Viswanatha Lakshmınarasımhachaıyulu v Venkata- 

Sasir and Balakrishna Ayyar, FF raghavacharyulu. 

22nd April, 1949 C M P. Nos. 3751 to 3756 of 1947. 


Cwl Procedure Code (V of 1908), Order 45, rule 7—Consolidation for purpose of 
appeal to Federal Couri—Consolıdatıon if available for purposes of fuinishing security. for 
costs and depositing printing charges 


The applicant or applicants who has or have been granted leave to file a 
consolidated appeal can be asked to furnish security’for costs and deposit printing 
and translation charges only once for the consolidated appeal and not on each 
of the appeals Ponnammal v Rajambu Ammal, IL. R. 1945 Mad 672 (1945) 1 
MLJ 73, disapproved It may be that having regard to the number of appeals 
consolidated and the number of respondents ın the several appeals the Court may 
direct security for a sum ın excess of Rs 4,000 So far as printing and other charges 

NRC 
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are concerned, it 1s unreasonable that separate amounts should be directed te 
be deposited ın each of the appeals which have been consolidated into one 
appeal Except in special cases one deposit would suffice 


P Somasundaram and K Mangacharı for Petitioner 
P. Satyanarayana Raju for Respondents. 


o KS Ruling accordingly. 
Satyanarayana Rao, F Mathu Kutty » Varee Kutty. 
22nd April, 1949 A A O No 481 of 1947. 


Arbitranon Act (X of 1940), sections 32, 33 and 34—Application under section 34 
for stay of suit alleging existence of arbitration agreement—Opposite party contending that 
agreement was unenforceable by reason of fraud, collusion, etc —Court if can try the issue in the 
stay application or if it should be rassed by way of an independent application under section 33 4 


Where an application under section 34 of the Arbitration Act 1s made alleging 
that there 1s an arbitration agreement the existence of which bars the trial of 
the suit and when the respondent to such a petition raises the contention that the 
agreement 1s unenforceable by reason of fraud, undue influence or collusion or even 
musrepresentatıon, it 15 incumbent upon the Court to try the objection to the enfor- 
ceabılıty of the arbitration agreement ın that proceeding itself and itis not at all 
obligatory on the part of the person raising such a defence to make an independent. 
application under section 33 of the Arbitration Act 


R. Kutitkrishna Menon and D H Nambudnpad for Appellant. 
9 Venkatachala Sastrı and N Sundara Azyar for Respondent 
bə 


KS - Appeal allowed. 
Govinda Menon, Tİ Bavajı, İn re. 
4th July, 1949 Cr RG No 297 of 1949. 


~ (Cr! R P No 250 of 1949). 


Criminal Offence—Atiempt to commat an offence—Ingredients essential to make offence 
punishable 


In order to constitute an attempt to commıt an offence there must first of all 
be an intention to commit the crime, a commencement of the commission and an 
act done towards the commission Neither the mere forming of the intention. 
to commut the crime nor the mere preparation for an offence 1s punishable The 
dividing line between a mere preparation and an attempt to commit a crime may 
be rather thin in some cases and the question whether there has been an attempt 
or only a preparation to commit ıt 1s to be decided on the facts of each particular 
case One important consideration ın such cases 1s whether there was a locus 
penitentiae i 


V. Rajagopalachan and G Gopalaswamı for Petitioner 


The Assistant Public Prosecutor (A ($ Sıvakamınathan) on behalf of the Crown. 


KS Petihon allowed and 
petitioner acquitted. 
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ARayamannar, GC F.and Mack, 7. Chathu Nair and another v Lelavathi Ammal. 
4th July, 1949. and andther. 


C M P No. 3770 of 1949. 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 7 (2) (ın) and 
dn) — Aciy of waste justifyng eviction—Premises let for running a tea shop damaged by 
smoke from oven—Not damage as 15 referred to in sub-clause (111) of section 7 (2)— Tenant 
running tea shop also vending other eatables made in the premises by his bi other— Building 
wf used for purpose other than that for witch it was leased—Cırcumstances, uf justify finding 
of sub-letting in favour of tenants brother. 


Where the finding 1s merely that the premises let to a tenant for running a 
tea shop has been damaged by smoke from an oven used there and there 1s no 
finding that the damage is such as toımpaır materially the value or the utility 
“of the premuses, it cannot be said that the damage 1s such as 1s referred toin clause (zz) 
-of section 7 (2) of the Madras Act XV of 1946 


Running of a tea house also implies serving along with tea eatables like biscutts, 
etc , and would therefore include the making of such eatables. Where the tenant 
takes the assistance of his brother to prepare eatables to be served along with tea, 
it cannot be held in law that there are two businesses run by the two brothers 
separately It cannot therefore be said that either the building has been used for 
the purpose other than that for which ıt was leased or that there has been a 
‘sub-letting ın favour of the brother of the tenant 


A Swamınatha Ayar for: Petitioner 


T R Ramachandra Atyar for Respondent . 
VS Order quashed. 


Subba Rao and Somasundaram, 77. Mothey Anja Ratna Raja Kumar ə. Koney 
6th July, 1949 Narayana Rao and others. 
- A S No 186 of 1946. 


Hındu Law—Illegitimate sons—Maintenance—Principles governing right to and the 
quantum of 

The maintenance awarded to an illegitimate son of a Hindu ıs not a com- 
passionate allowance Hıs claim ıs based upon his right to be maintained out of 
the properties of his putative father. ‘The rate of maintenance would depend 
upon the extent of the income of the father’s properties, the standard of living, 
the number of the members of the family who are entitled to maintenance and 
other similar circumstances It ıs ımpossıble to compute the rate of maintenance 
iin any arithmetical proportion without regard to the facts of each case. 

K Raşah Awar and D Narasaraju for Appellant 


P. Somasundaram and M V Nagaramayya for Respondents. 


VS. Appeal dısmıssed and Memorandum of objection allowed ın part. 
Mack, 7 Malladı Seetharama Sastrı v. Hyderabad State. 
6th July, 1949 C R. P. No. 1193 of 1947. 


Limitation Act (IX of 1908), Article 31—Suat to recover value of machinery consigned 
do railway company for carriage but not delivered to consignee—Lumitation—Starting point. 
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A merchant consigned on 2ıst August, 1944, to the railway company some 
machinery for carriage from Bezwada to Lahore He received from the consignee 
a letter dated 7th November, 1944, to the effect that the goods had not reached 
hım. The consignor sent a notice on 8th February, 1945, to the railway company 
complaining of the non-delivery of the goods and asking for payment of their 
value. To this letter he was not vouchsafed any reply He filed his suiteon 31st 
October, 1945, for recovery of the value of the machinery On a question whether 
the suit was in time" 


Held, in view of the fact that ın 1944 railways were afflicted by war conditions 
and congestion ın transit, two months and sixteen days could not be considered to 
bean unreasonable period withm which a railway company ought to have delivered 
the goods. In any event the suit was filed within one year of the recerpt of infor- 
mation of non-delivery and hence there is no substance ın the technical plea taken. 
by the railway that the suit is barred 


V Subramanyam for Petitioner 


V. K. Ramanathan instructed by Messrs. King & Partridge for Respondent. 


V.S Petition allowed. 
Rajamannar, C F and Mack, 7 T. Balasubıamanıa Pillai vo, Chief Judge, 
8th July, 1949. Court of Small Causes, Madras. 


C M.P No 3425 of 1949 


Letters Patent (Madras), clause 1o—Rıght of audience— Person holding power of attorney 
from a sutor—Has no right to plead ın the High Court. 


Clause 10 of the Letters Patent provides that no person whatsoeve: but 
Advocates, Vakils or Attorneys shall be allowed to act or to plead for, or on behalf 
of, any suitor in the High Court There 1s however one exception provided and 
that is, any su:tor shall be allowed to appear, plead or act on his own behalf, or on 
behalf of a co-suitor Hence, where a person 1s neither a suitor nor a co-suitor 
with another but only claims to hold a power of attorney from a suitor, though. 
ıt may give him power to take other proceedings, cannot clothe him with the 
1ight to plead in the High Court. 


(1937) 2 MLJ 552 ILR. 1938 Mad. 12 (F.B), Relied on 


Party appeared ın peison. 


VS. Petition dismassed. 
Horwill and Balakrıshna Arya, 77 Vedde Venkatarayudu, Accused. 
11th July, 1949 Referred Trial No 37 of 1949. 


Criminal Procedure Code (V of 1898), section 342— Examınatıon of the accused— Object” 
and purpose of—Proper manner of examination 


The puipose of the examination of an accused under section 342, Criminal 
Procedure Code, is to give the accused an opportunity of explaining the circum- 
stances appearing ın the evidence against him. That purpose is not properly 
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served by putting a long and involved question summalısıng the evidence of a 
number of witnesses The more satisfactory procedure would be to take the 
prominent facts ın respect of which an explanation by the accused 1s necessary 
and put them to him one by one İt must not be made a mere formality which 


serves no purpose 


M” Srinwasagopalan for Accused. 


N T Raghunathan for the Public Prosecutot (V L Ethwaj) for the Crown. 


VS. ı Conviction and sentence confirmed. 
Rajamannar, C 7 and Mack, 7 Devarajulu Naiduz Ethırajavallı 
12th July, 1949 Thayaramma and others. 


C M.P No 145 of 1949. 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 7 (2) (11) (a)— 
Orzginal tenancy ın favour of three persons who were partners in a firm-——Dzrssolution of firm 
—One partner allowed to wind up affaus and subsequently use premises for hs sole 
business—If amounts to transfer or sub-letting of premises 


Where the original tenancy was in favour of three persons who were partners 
in a firm, and after its dissolution one of the partners 1s allowed to wind up the 
affairs of the partnership and thereafter 1s allowed to use the premises for his sole 
business, such act of the two partners other than the one carrying on the business 
cannot amount to a transfer or sub-letting of the premises to that partner by the 
others. Hence, where the appellate tribunal under the Madras Buildings (Lease 
and Rent Control) Act, holds under such cucumstances that the landlord 1s entitled 
to eviction on this ground, the order 1s vitiated by an error of law apparent on the 
face of the record and has to be quashed. 


V Ramaswamı Ayar and M .Natesan fo. Petitioners 


V C Gopalaratnam for Respondents 1 to 3. 


VS Order quashed. 
Rajamannar, CF, and Mack, 7 Jagannatha Iyer v Annajathaı. 
12th July, 1949 C M P No 137 of 1949. 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 7 (3) (a) ()— 
Occupation of a single room of a house by the main tenant—İf precludes him from obtaining 
zehef under section 7 (3) (a) (0— New pornt to support appellate tribunal’s order—If can 
be allowed to be raised ın an application for the issue of a writ of certiorari to quash that order. 


According to the definition of a building in the Madras Buildings (Lease and 
Rent Control) Act, ıt ıs not any part of a building that 1s a building under the 
Act It must be a part of a building “ let or to be let separately ” for residential 
purposes Hence a single room in which the articles belonging to the main tenant 
of the premuses are stored and locked up , cannot be held to be part of a building 
let or to be let separately for residential purposes ‘This fact, therefore, namely, 
the fact that the main tenant 1s in occupation of a single room cannot preclude 
him from obtaining relief of ejecting his sub-tenant to which he 1s entitled under 
section 7 (3) (a) (1) of the Act Where the appellate tribunal under the Act holds 
such a person to be in occupation of a residential building of his own and refuses 
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to give him on that ground the relief he 1s entitled to, the order of the appellate 


tribunal 1s vitiated by an error of law apparent on the face of the record and has to be 
quashed 


The Court will not allow a new point to support the order of the appellate 
tribunal to be raised in an application for the issue of writ of certiorant to quash 
the order of the appellate tribunal 


R Sankara Ayar and V Sundaresan for Petitioner, 


A Narasımhacharı for 1st and end Respondents 


Vs Order quashed. 
Panchapakesa Ayyar, 7. C. V Rayagopalacharı, Accused. 
13th July, 1949 C A No 748 of 1948. 


Indian Press Emergency Powers Act (XXIII of 1931), sections 18 and 4 (1) (d) 
—Prosecution under section 18—Facts to be proved—lIntention or motive in publishing the 
offending matter—Relevancy—Scope of section 4. (1) (d) 


In prosecutions under section 18 of the Indian Press (Emergency Powers) Act, 
the prosecution need only prove that a document other than a newspaper has been 
intentionally made and published and that it contains either published news or 
comments on published news or any matter described ın sub-section (1) of section 4. 
of the Act without obtaınıng the necessary permission of the Magistrate under 
section 15 of the Act. Sub-section 1 (d) of section 4 does not mention anything 
about the intention or motive in publishing such words but simply says that the 
document ın question should contain words, signs, etc, which tend directly or 
indirectly to bring into hatred or contempt the Government established by law. 
In other words, ıt 1s the effect of the contents of the documents, the objective aspect 
that 1s covered by section 4 (1) (d) and not the intention or mottve or the subjective 
aspect, or the mens rea in uttering or publishing those words which would be material 
for a prosecution for sedition under section 124-A, Indian Penal Code. 


A pamphlet of four pages without any cover, whether a “ book ” or not will 
fall within the definition of a ““ news sheet” and where taken as a whole and without 
tearing any statements made therein out of their contest, tends directly or indirectly 
to bring theeGovernment into hatred or contempt, whatever be the intention or 
the motive of the author in publishing it, ıt will fall within the scope of section 4. 


(r) (4) 
Accused ın person 
The Crown Prosecutor (S. Govnd Swaminathan) on behalf of the Crown. 


Vs © Conviction confirmed, but fine reduced. 


Panchapakesa Ayar, 7 Venkatachala ~Udayar v The Executive Officer, 
14th Fuly, 1949 Rasipuram Panchayat Board. 
Or, R. C. No. 740 of 1948. 

(Cr. R P. No. 667 of 1948.) 


Madras Local Boards Act (XIV of 1920), sections 194 (1) (b) and 212 (11)—Scope 
and applicabrltty—Installing a motor power pump wm a fild-well without hcence—İf an 
offence—Nature of the provisions of section 212 (11). 


, 15 
_ Section 194 (1) (b) of the Madras Local Boards Act will apply only to ınstalla- 
tions ın premises for the purposes of industries and factories, the minor head under 
which this section comes and will have no possible application to a pump installed 
in a field-well for irrigation purposes and as such a conviction for such installation 
cannot be upheld and has to be quashed : 


o o The provision as to the tıme of 30 days given ın section 212 (ə) of the Act 
is a mandatory one passed by the Legislature ‘after mature consideration and it is 
not for a Magistrate to ignore ıt and stretch a point against a person accused of a 
criminal offence for having acted as if his request for a licence had been granted. 
When the accused had applied for a licence on 10th September, 1946, and the 
order of refusal was only on 12th February, 1947; but he had installed the pump 
after waiting for 30 days, he must be deemed to have been granted the licence for 
. pump for that year and cannot be convicted for installing the pump without 
e licence 


V V Srmoasa Awanga for K Sankata Sasin tor Petitioner 


The Crown Prosecutor (S Govind Swaminathan) for the Public Prosecutor 
(V. L Ethua;) on behalf of the Crown 
s.ə. Conviction and sentence set asıde. 





Subba Rao and Soi asundaiani: FF S N.Seshier-v The Catholic Syrian Bank, Ltd., 


14th July, 1949 and others, 
Appeal No 123 of 1946. 


Mortgage sui— Two final decrees—If can be passed 


The provisions of the Civil Procedure Code do not in any way prohibit the 
passing of two final decrees ın a suit if the circumstances of a particular case render 
it convenient or necessary to do so The passing of two final decrees ın a mortgage 
suit 1s not without jurisdiction The explanation to the definition of “ decree ” 
in sub-secticn (2) of section 2, Civil Procedure Code, also indicates that there can 
be two final decrees in a suitable case 


(1947) 2 MLJ 523, applied 
C S Vidyasankaran for Appellant 
T K Subramanya Pillai for Respondent 


V.5 


Rajamannar, C 7 and Balakrishna Ayar, 7 Saraswathi Ammal v Rajagopal. 
15th July, 1949 Appeals No 625 of 1945 and. 
No 200 of 1946. 


Hindu Law—Endowment by Hindu widow for performance of daily pooja, gurupooja 
at the tomb of her husband and annadhanam on the anniversary of his death—Validity of 


dedication. 
Where a Hindu widow dedicates properties under a settlement deed 


for the performance of daily pooja, a special gurupooja at the tomb of her husband 
and annadhanam on the anniversary of his death, the dedication 1s invalid a toto. 


68 MLJ ror ILR 58 Mad 204 (211); (1945) 1 M.LJ. 328; (1946) 
1 MLJ 354, Relied on I L.R. 44 All 503, distinguished. : 
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R. V. Arshnaswamı Aıyar, P. N. Appuswamı Awar, S. V Gopalakrıshna Ayar 
and A. Vattheeswaran for Appellants in Appeal No 625 of 1944 and Respondents 
an Appeal No 200 of 1946. 


8 Ramachandra Awa for Respondent ın Appeal No. 625 of 1945 and Appellant 
in Appeal No 200 of 1946 : 


VS. 2 Decree “modified. 
Panchapakesa Ayyar, 7. Kotamsath Appanna v Koppuju Appalaraju. 
15th July, 1949 Cr R.G No 139 of 1949. 


(Cr R.P No 134 of 1949). 


Indian Penal Code (XLV of 1860), section 406—Fewel taken fiom goldsmith as sample 
Jor approval—Retained towards debt due by goldsmth—Offence made out 


Where a person takes from a-goldsmith a gold jewel for showing it to his 
wife and placing an order for a similar jewel if she approved of 1t but fails to return 
it and retains it with himself towards some debts due to him by the goldsmith, 
he will be guilty of an offence under section 406 of the Indian Penal Code He 
has utilised the jewel for a purpose not intended and against the express agreement. 
‘The mere fact that the jewel 1s intact 1s irrelevant ı 


Y Suryanarayana for Petitioner. 
E. Venkatesan for Respondent. 
The Public Prosecutor (V. L Ethzraz) on behalf of the Crown 


VS. Petition dismissed. 
Panchapakesa Ayyar, 7. Govindaswamy and othe1s, Petztoners. 
zgih July, 1949 Cr RG No 885 of 1949. 


(Cr R.P No 8a1 of 1949). 


Madras City Police Act (III of 1888), section 75—Applicabilrity—If confined to riotous 
behaviour as a result of being drunk 


It is not correct to say that section 75 of the Madras City Police Act would 
apply only to persons guilty of riotous and disorderly or indecent behaviour as 
a result of being drunk. The section punishes both drunkards, incapable of 
taking care of themselves, and people guilty of notous or disorderly or indecent 
behaviour ın any public place. 


NV. S, Mani for Messrs. Row and Reddy for Petitioners. 
The Grown Prosecutor ($ Govind Swamanathan) on behalf of the Crown. 


V.S. > Sentence modifted. 


| i 
Subba Rao and Somasundaram, 77. Ganapathy Subramanıa Iyeı and others 
ath July, 1949 v Alloor Gopalaswamı Naidu and others. 
A.A O. No 138 of 1947. 

Madras Agnieultursts Relief Act (İV of 1938), section 8 (4)—Scope and applıcabılıiy 
— Not confined to excess payments made prior to 1st October, 1937. . 

Sub-section (4) of section 8 of the Madras Agrıculturısts? Relief Act saves excess 
payments from the operation of sub-sections (1), (2) and (3) of section 8 Under 
this sub-section, the creditor is enabled to retain any excess payments paid to him 
The terms of this sub-section are clear and unambiguous and the language 1s 
couched ın general terms “The operation of this sub-section is not limited expressly 
or by necessary implication to excess payments made before 1st October, 1937 

(1945) 1 MLJ 386, dissented fiom. 

G R Jagadısantoı S Ramaswami Arya fo. Appellant 
S Venkatesan for Respondent 
Vs Appeal allowed 
Flovwill and Balahnshna Ayyar, 7 Dorairajan Nayanim Vaiu and otheis 
7th July, 1949 7 v Ramasvamı Naidu and otheis. 
, A A O No 462 of 1947. 

Civil Procedure Code (V of 1908), seclion 41? —EExeculion of personal deciee under Order 34, 
rule 6, against family property of the deceased judgment-debtors and thew legal represen- 
tatives—Right of legal representatives to object to the execution on the ground that there was no 
debt 

In execution of decree on a mortgage executed by a mothe: and hei two sons, 
the hypotheca was bıought to sale and as it was insufficient to discharge the moit- 
gage debt a personal decree under Order 34, rule 6, Civil Procedure Code, was 
passed against the sons after overruling their objection that nothing remained 
due In execution of this decree, the legal repiesentatives of those two sons, who 
had died ın the meanwhile, objected to the execution on the ground that no debt 
was due On the question whether the executing court could go into the question, 

Held, that as the legal representatives were questioning the correctness 
of the decree itself, it cannot be gone into by the executing Court 

ILR 1940 Mad 123 andILR 1942 Mad 271 (1941)2 MLJ 622 
relied on 

N R. Raghavachanar for Appellant 
K Umamaheswaram fo. Respondent 


Vs Appeal dismissed. 
Raghava Rao, Ff Korath Illath Vallapıl Mammal. 
19th July, 19 19 Ilajı's son Kunheethuy Vay yavınat 

- Manakunnath Tavazhi Kaınavan Vasunnı 


S A No 12100f 1946 
- Malabar Tenancy Aci (XIV of 1930), section 20 (5)—Surt falling unde—Plamnif 

not making out allegations ın the blamt with reference to section 20 (5)—Duly of court— 
Plaintiff if can ask for surt beng dealt with under section 20 (3) of the Act 

Where ın a suit falling unde: section 20-(5) of the Malabar Tenancy Act, 
the plaintiff fails to make out his right to evict on the allegations ın the plaint made ” 
with reference to clause (5) of section 20 of the Act, the only coufise open for the 
Court to adopt is to dismiss the suit It will not ın such a case be open to the 
plaintiff who has failed to make out the foundation foi the suit with reference to 
the requirements of clause (5) of section 20, to fall back upon the  consideration 
that two of the three requnements of clause (5) which are the iequnements of 
clause (3), stand made out and that the swt must be dealt with as a sut under 
clause (3) of section 20 

(1946) 1 MLJ 94, followed. 

M Channappan Vav and M Varayanan Unni for Appellant 

D II Vambudıpad fo. Respondent > 

VS Appeal allowed Leave refused 


NRG 
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Govinda Menon, 7 Guiuswam) Goundan and otheis o Marappa Goundan 
22nd July, 1949 : and others 
: S A Nos 486 and 487 of 1946 

Hındu Law—Fornt family—Renunciation of a father’s nights in joint family properties 
on his being bad maintenance—Validily 

The law recognises the relinquishment by a membei of a joint Hindu family 
of his rights in the joint family properties. It would enure for the benefit of all 
the other members thereof 

71 MLJ 558 ILR 1937 Mad 1: (PC), (1945) 1 MLJ. 140 ILR 
1945 Mad 610 (FB.) referred to 

The texts envisage only the renunciation of a son and not by the father ot 
grandfather There ıs no specific text or authority which shows that the fathe 
could 1enounce his rights ın joint family property by taking a trifling or something 
for his means of livelihood If a son can renounce his nights, a father who can 
compulsorily effect a partition under the Hindu Law, can renounce his iights by 
taking something for maintenance ‘This action of his can be construed as eithei 
an effacement of his own rights by not taking anything or partitioning the property 
among the sons after taking maintenance Therefore a renunciation of his rights 
by a father after agreeing to receive maintenance 1s valid 

P Ramachanda Redd, C A Vardilingam and T Venkatadı Tor Appellanis. 

K. Bhashyam for TR Srinwasan and S Gopalarainam for Respondents 

Vs —— Appeals dismissed Leave refused 
Raghava Rao, F Balekkala Subbaraya Bhatta ə Nulıyal Govinda Bhat 
22nd Fuly, 1949 S A No 528 of 1947 
_ Provincial Small Cause Courts Act (IX of 1887), schedule, Article 2 and Civil Pic- ” 
cedure Code (V of 1908) > sectton 102—Acts contemplated by Article 2 of Schedule [I—Suat 
to recover back amount of couit-fee bad to Government under a decree ın a pauper suit which 
was later superseded—Second appeal—Competency, when value does not exceed Rs 500 

Article 2 of Schedule II of the Provincial Smal] Cause Courts Act refers to 
acts done by persons not acting as suitors in puisuance of a judgment or order 
which gives permission so to act, but as ministerial officers or othe: wise obeying 
the order of the Court 

Where the essence of an action relates to the recovery of the amount paid 
by the plaintiff himself as a mere suitor ze, as the defendant in a former pauper 
suit of a certain sum representing the court-fee payable to Government under 
a decree later superseded, the suit is not outside the jurisdiction of the Court of 
Small Causes and where its value does not exceed Rs 500 a second appeal 1s 
incompetent 

R Simvasa Rao for Appellant 

RK Y Adiga and K P Adiga for Respondent 


VS — Appeal dismissed Leave refused 
Mack, 7 Kadıyala Peravadhannulu ə Kadıyala Peravadhannulu. 
25th July, 1949 : C R P No 20 of 1948 


Court-fees Act (VII of 1870), schedule I, article 1—Suat for partition by a member of 
a joint family —Defendant directed to pay specific sum to plaintyff on an account beng taken 
of outstandings due—Appeal by defendanı—Cou t-fee payable 

For fiscal purposes the liability of a manager of a Hmdu joint family business 
to account to other members of the joint family cannot be differentiated from an 
ordinary suit for account as between partners The principle of valuation 1s con- 
tained ın article 1, schedule I of the Court-fees Act In a plaint or memorandum 
of appeal Court-fee ıs payable on the amount or value of the subject-matter ın dispute 

Where a defendant in a joint family partition suit is directed to pay the plaintrff 
a specific sum on an account being taken öf the outstandings due, and the defendant 
appeals, the subject-matter in dispute has been ascertained and so ad valorem court-fee 
on the relief which he wished to avoid should be paid ğ 

Q (1938) 1 MLJ 628 ILR (1938) Mad 598 (FB), applicd ” 

P Somasundaam (or Petitionei 

The Goveınment Pleader (K Kıdtıkrshna Menon) for Respondent 

VS — Petition dismissed, 
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Satyanarayana Row and Viswanatha Sastı:, 77 Arunacbala Mudahar ə Muthu- 
4th July, 1949 sadasıva Mudaliar. 
A A O No 278 of 1947. 


Limitation Act (IX of 1908), Artecle 182 (5) and Ciml: Procedure Code (V of 1908), 
Order 21, rule 11 and Civil Rules of Practice, rules 142 and 143—First execution petition 
Jilted withaut the copy of the deciee—İf an application wi accordance with law— Rules 142 and 
, 143 of the Gwil Rules of Piactwe cannot override the provisions of the Cıvıl Procedure Code. 

Rule 142 of the Civil Rules of Practice is a mere re-numbering of the old iule 164 
flamed under the Civil Procedure Code of 1882 Rule 142 has not been made 
oL promulgated ın accordance with the procedure prescribed by part X of the 
Civil Procedure Code of 1g08 According to section 157 of the Civil Procedure 
Code of 1g08, the rules made under the Code of 1882, shall so far as they are con- 
sistent with the Code of 1908 have the same force and effect as if they have been 
made under the new Gode The necessary corollary is that if the Civil Rules 
of Practice framed unde: the old Code are, to any extent, inconsistent with the 
provisions of the Civil Procedure Code of 1908, they pro tanto cease to have operation 
after the coming into force of the Code of 1908 Order 21, 1ule 11, is part of the 
Code of 1908 and ın so fa: as iule 142 of the Civil Rules of Practice is inconsistent _ 
with it, the. latter must stand abrogated IL R 1938 Mad 734, relied of— —— — 

According to the provisions of Order ör, rule 11, the production of a certified 
copy of the decree sought to be executed as an annexure to the first execution 
application 1s not necessary and a certified copy need be furnished only if and 
when the Court required the applicant to produce it Rule 142 of the Cıvıl Rules 
of Practice ın so fai as ıt requires an applicant who first applies to execute his decree 
to produce along with his application a certified copy of the decree is ınco stent 
with Order 21, rule ir (2) and (3) and the two provisions cannot stand together. 

Where ın a first applıcatıon to execute a decree, the cei tified copy of the decre 
ıs not filed, ıt cannot be said that the application 1s one not ın accordance with 
law under Article 182 (5) of the Limitation Act 

(1937) ə MLJ 881, followed and (1949) 1 MLJ 66, overruled 

A C Sampath dıyanga for Appellant 

K Stenwasan for Respondent 


VS ———— Appeal dismissed. 
Mack, F The Melaikote Bank o Palaniappa Goundan and others. 
7th Fuly, 1949 C R Ps No 1325, 1326 of 1946 and 254 of 1947. 


Groel Procedure Code (V of 1908), section 73—Receipt of assets—Crucral date 

Where ın pursuance of an order passed by a superioi Court, assets realized 
in execution of a decree of a subordinate Court are transferred to the superior 
Court, the assets are deemed to be received within the meaning of section 73, Civil 
Procedure Code, by the transferee superior Court when they are actually received 
by that Court 

ATR. 1927 Bom 247, relied on 

N R Sesha Arya for, Petitioners 

V. Ramasıwamı Aya and P Chanda Redd: for Respondents 


V.S, -—— Petitions allowed. 
Subba Rao and Somasundaram, 77 Ramaswamı Pillaiv Sankara Mudalıar 
14th July, 1949 A S No 526 of 1945 


Madras Agriculiurists’ Relief Act (IV of 1938 as amended by Madras Act XXIII of 
1948), section 8, Expl I—Appluability—Mortgage with a direction to the mortgagee to 
pay debts of the debtor—if a “renewal” in favour of a “ different creditor ” —Recapi 
of money from Gout by morigagee—Rule of appropriation mentioned ın Explanation. of can 
be applied 

İt is wrong to say that the woids “ different credito: ” in Explanation 1 to 
section 8 of the Madras Agriculturists’ Relief Act added by the Amending Act of 
1948, 1s comprehensive enough to clude even a third person in whose favour 
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the debtor executed a document requesting him to discharge the earlier debt. 
‘The meaning to be attached to the words “ different creditor ” 1s necessarily con- 
strolled by the clause “where a debt has been renewed-or included in a fresh 
document” To state that the document executed ın favour of a third paity with 
a direction that the amount may be paid to the earlier creditor 1s renewal of the 
earlier promissory note 1s certainly domg violence to the language of the Expla- 
nation The established meaning of “ renewal ” or “inclusion ” cannot be ignored. 
unless the words used are clear and unambiguous The fundamental idea of 
‘renewal and inclusion’ ın the fresh document ıs that the new contract also 
must be between the same parties or substantially the same parties So the words 
“6 different creditor’ in the Explanation cannot apply to a creditor from whom 
amounts were borrowed for the purpose of discharging earlier debts In no sense 
of the term can that document executed ın favour of that creditor be a renewal 
-of the earlier document or an inclusion of an earlier debt ın a fresh document 


The rule of appropriation provided for in Explanation 1 to section 8 of the 
-Act cannot be applied to a case of receipt of money from Court under directions 
un a decree 


4) Ramaswamy Aryangar and P $ Srimvasa Deskan for Petitioner 
R Bashyam Aıyangar, A C Sampath Atyangar and R Desikan for ist Respondent. 


V5 —— — Appeal dısmıssed. 
Horwil and Satyanarayana Rao, 77 Jaswant Mull Sowcar s Collector of Madras. 
15th July, 1949 CMP No- 215!) of 1949. 


Land Acqusition Act (I of 1894), sechon 54—Appeal ın case which may fall under 
section 109 (c), Crval Procedure Code—Competency 

The right of appeal under section 54 of the Land Acquisition Act is limited 
by section 110, as well as by Order 45, Civil Procedure Code Section 110 has 
reference only to clauses (a) and (2) of section 109 and not to clause (c) The 
absence of any mention of section 109 of the Cıvıl Procedure Code ın section 54 of 
ithe Land Acquisition Act shows that the Legislature did not intend to give a right 
of appeal against an order of the High Court, unless it fell under clauses (a) and 
{b) of section 109 which are dealt with ın section 110 and so the section excludes 
-a right of appeal on the ground of a case being a fit one to appeal under clause (c) 
“Of section 109 

S Swaminathan for Petitioner 


The Crown Solicitor for Respondent 


VS Petition dismissed. 


Krishnaswamt Naidu, 7 Dr A Krishnaswamy o V Natesan and others. 
25th July, 1949 ~ Cr R P No 32 of 194.9. 


Practice—Election Petition to set asıde electon filed before the Chief Judge of the 
‘Court of Small Causes—Ordering inspection of marked rolls, counterforls of ballot papers, 
etc —Duty of Court , 

İn an election petition, the powers of ordering inspection must be exercised 
with some circumspection It ıs necessary that before an order for inspection 1s 
made, the Judge should be satisfied that the inspection of the documents was required 
bona fide for the purpose of the enquiry. Since great sanctity 1s attached to the 
secrecy of the ballot ıt 1s not advisable to give a rovimg inspection of the ballot 
papers and other documents and thus violate the principle of secrecy of ballot. 
Where an order for inspection is made on the consent of both sides it cannot be 
said that the Court had applied its mind and considered whether in fact the mspection 
was required for the bona fide purpose of proving the petitioner’s case 

D Narasaraju and V Somasundaram for Petitioner 


Messrs John and Row, K V Rajagopalan and S V Rama Azyangaı for 
Respondents. 


V.S. — Petition allowed. 
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Krishnaswamt Naidu, 7 ~ Gopalakrishnamurthi v Sreedhara Rao 
25th July, 1949 C R P No 1459 of 1948 
Cevl Procedure Code (V of 1908), Order 6, rule 17—Facts alleged in the proposed 
amendment available even at the time of filing of plaint—Amendment making out a new 
case on those facts—If can be allowed > 


Where certain facts are alleged ın a proposed amendment of the plaınt which 
facts were available to the plaıntıffs and which they had not chosen to mention 
in the original plaint, it would not be open to the Courts to permit such an amend- 
ment as ıt would permit a new case to be made on facts which were available but 
were not pleaded 


P V Chelapath Rao for Petitioner 
V Suryanaiayana for Respondent . 





VS — Petition allowed 
Krishnaswamt Natdu, 7 Narayanappa v Suryanarayana and others. 
27th July, 1949 GR P No 153 of 1949 


Gevıl Procedure Code (V of 1908), Order 8, rule 1—Substatution in toto of one wriilen 
statement for another already filed—Power of Court 


There 1s no provision in the Cıvıl Procedure Code to enable the Court to 
permit the substitution zn toto of one written statement for another already filed 
A Gourt has no jurisdiction to pass an order directing such substitution 

R, Venkatesam for Petitioner 

C Rama Rao for Respondent 


VS e Petition allowed 
Govinda Menon, 7 Saboora Bıvı Ammal v Julaika Bivi Arümal 
2gih July, 1949 C R P No 444 of 1949 


Cıvıl Procedure Code (V of 1908), Order 26, rule 1 5—Expenses of the commıssıon— 
Meanng of 

The phrase “ expenses of the commission ” in ordinary parlance would mean 
only what the Commissioner has to spénd for summoning witnesses and for other 
incidental expenses relating to the examination of the witnesses before hım It 1s 
wrong to construe that expression in Order 26, rule 15, Civil Procedure Code, as 
including the expenses to be defrayed by the opposite party to the one applying 
for the issue of a commission for proceeding from the locality where the Court 1s 
situate to the place where the Commussioner is to function 


Observations of Mack, J , ın (1948) 2 MLJ 652, considered to be wide 


K S Desikan and IT R Ramachandran for ‘Petitioner 
1 S Venkatarama Ayar for Respondent 


¢ 





Vs. — : Petition allowed. 
Somasundaram, 7 Chebbrole Narayana v Chendra Rudrayya 
ard August, 1949 ~ Cr R C No 625 of 1948. 


(Cr. R P No 585 of 1948). 
Criminal Procedure Code (V of 1898), sections 259 and 34.5—Discharge in case of 
offences lawfully compoundable without permission being given—Legality 


It is wrong to think that in cases where offences may be lawfully compounded, 
the accused cannot be discharged under section 259 of the Criminal Procedure 
Code without giving permission for compounding 


V T Rangaswam Awangar and R Santanam for Petitioners. 
C Rama Rao for Respondent 
The Public Prosecutor (V. L Ethzraj) on behalf of the Crown. : . 


Və. ” -— Order set aside. 
NRC 
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Panchapakesa Ayyar, F Puvvada Ramaswamy v Bhatrayu Nageswara Rao. 
5th August, 1949 A A O No 460 of 1947 
Civil Procedure Code (V of 1908), Order 41, rules 23 and 25—Order of lowen appellate 


Court remandıng sut to imal Cowi for framing an issue about the lability of the suni 
debt beng scaled down under Madras Act IV of 1938—Appeal against—Competency. 


Under the latest rules framed under the Civil Procedure Code an*appeal 
will lie to the High Court against all orders of remand by the lower appellate Court 
under Order 41, rule 23, directing the framing of an issue about the hability of the 
suit debt being scaled down under Madras Act I of 1938 Rule 25 will not apply 


to such a case 
N. Bapırazu for Appellant - 
M Appa Rao for Respondent 


Vs ——— Appeal allowed Leave granied. 
Rajamannar, C F and Rayammal ə The Chief Judge of the Court 
: of Small Causes. - 


Krishnaswamy Naidu, 7 
toth August, 1949 C M P No 2478 of 10949 


_ Madras Burtdings (Lease and Rent Control) Act (AV of 1946), sections 4 and 6— 
Fixation of faw rent—Faar rent fixed in excess of rent which was beng aid prior to such 
fixation—Date from which landlord 1s entitled to the fair rent . - 

Where the fair rent fixed under section 4 of the Madras Buildings (Lease 
and Rent Control) Act 1s ın excess of the rent which was being paid before such 
fixation, the landlord cannot claim the difference from any date anterior to the 
date of the filing of the application under section 4 There is no provision cor- 
responding to section 6 (¢) which provides for refund or other adjustment of any 
sum paid by the tenant in excess of the fair rent The omission to make such a 
provision might have been deliberate having regard to the avowed policy of the 
Act to safeguard the rights of tenants Apart from any speculation as to the policy, 
it 1s clear that no retrospective operation can be given to the order fixing the fair 
rent unless such operation 1s expressly provided in the Act or should be neces- 


sarily implied 
“G. T. Ramanujacharı for Petitioner. 
P. Bhoopathy for Respondent. 


VS Order quashed. 


Somasundaram, f. The Public Prosecutor v Sinnappa and others. 
11th August, 1949 - Crl Appeal No. 645 of 1948. 
Criminal trral—Procedure—Number of cases against different accused for offences under 
the Prohibition Act—Tral begun as Separate cases—Clubbing all cases together at the 
defence stage—Legality. a 
Where a number of cases against different accused rounded up on a single 
occasion for offences under the Prohibition Act are before a Magistrate he should 
make up his mind whether to try them all together or not before the commence- 
ment of the cases. If he starts the trial separately ın respect of each case, it 1s 
not open to him to club all the cases together after the evidence had been 


recorded and at the defence stage. ; 
(Re-trial not ordered ) i 
The Assistant Public Prosecutor (A S Sivakaminathan) for Appellant. 
- G Balaparameswart Rao for P. Suryanarayana for Respondents. 
V.S. e Appeal allowed. 


/ 
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Krishnaswamy Naidu, 7. Thangaswami Pillai o Dhanabagyammal 
2gth July, 1949. C R P. No. 327 of 1949. © 


Cou i-Fees Act (VII of 1870), section 17 —Distinct subjects— Test. 


The question whether a suit embraces two or more distinct subjects does not 
depend upon the causes of action on which the plamt is based, but depends 
upon the.basıs of the claim and the right under which the plaintiff claims 


Where the basis of the claim of the plaintiff for possession is that a Court- 
sale in favour of one of the several defendants in execution of a decree passed 
against another defendant was null and void, the properties being trust properties, 
and the plamtıff could succeed against All the defendants who were in posses- 
sion of different 1tems 1f he succeeded ın proving the properties to be trust 
properties, the suit does not embrace distinct subjects but only one subject and 


as such section 17 of thé Court-Fees Act could not be made applicable to such . 


a suit 2 
M S Venkatarama Atyar for Petitioner 


The Government Pleader (K Kuttekrishna Menon) and K. Srinwasan for 
Respondent 


VS Petition allowed 
Viswanatha Sasirı, 7 Udıpı Munıcıpal Councıl VU Vasudevacharya 
Ath August, 1949. S A No 1271 of 1946 


Madras District Mumcpaliies Act (V of 1940), secttons 81 (4) and 354 (1)— 
Land to which section 81 (4) applres—Test—Assessment—Scope of bar as to agitation ın 
Civil Court. 


Section 81 (4) of the District Municipalities Act applies to land used 
exclusively for agricultural purposes and 1s not confined to cultivable or agri- 
cultural Jand Where an urban vacant site has never been ploughed, tilled or 
sown. at any time and no tree or shrub has been planted by the owner, it could 
not be said that the land has been used exclusively for agricultural purposes 
merely because the leaves of the shrubs growing on the plot are collected and 
used for manutıng other lands. 


No doubt where the basis of the assessment itself 1s erroneous, the levy of 
the tax on that basis would be illegal and it would be open to the Court to 
interfere and prevent the unauthorised levy or direct refund of the tax that 
has been collected under compulsion Where a Municipal Council empowered 
to levy assessment under sections 81 (3) and 81 (4) of the District Munici- 
palities Act on vacant land decides the question of fact that the land in question 
was not used exclusively for agricultural purposes, the Civil Court cannot 
assume the powers of the assessing authority and investigate the facts afresh to 
find out whether the Municipal Council’s conclusion on the facts was correct 

K. Kuttiknshna Menon for Appellant 


. OR. Srinivasa Rao for Respondent 


V.S ——— Appeal dismissed. 
Mack, 7. Salma Biv Mohammad Ibrahim Sahib. 
11th -Augusi, 1949 C R-P. No. 1729 of 1948. 


Civil Procedure Code (V of 1908), section 132 (1)—Muslim purdah ladies af 
entitled to claim exemption from personal appearance in Court as of right “ 

The time has come when section 132 (1), Civil Procedure Code, should be 
given a fresh judicial interpretation to accord with the customs and manners 
of the country which have greatly changed. As customs and manners of the 
country stand to-day, no Muslim lady or purdanashin lady has an absolute 
right to claim exemption from personal appearance ın Court. It does not mean 
that no purdanashın lady should be examined on commission Whether or not 
this should be done would depend upon the facts of each case, the Position of 
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the lady in the litigation, the nature of the evidence she has to give and the 
circumstances in which she is placed. 


G. R. Fagadisan for Petitioner 
Respondent not represented. 


- 


VS * — Petition dismissed. 
Subba Rao and Krıshnaswamı Naidu, 77. K M S Kumarappa Chettiar v 
— 12th August, 1949. The Official Receiver W. Tanjore, 


L PA No 65 of 1948 
Letters Patent (Madras), clause 15—Order refusing leave to file Letters Patent Appeal 
against judgment of single fudge ın second appeal—If appealable 


An order refusing leave to appeal under the Letters Patent against the 
judgment of a single Judge in second appeal is a part of the judgment ın the 
second appeal itself, and against such an order there 18 no appeal under clause 


15 of the Letters Patent. 
54 Bom 331,57 M.L.J 398; I.LR. 59 Mad. 293, followed 
V. V. Srinwasa Âtyangar for Appellant. / 
N. Rajagopala Azyangar for Respondent 
RK. Bashyam Aıyangar for the Madras Advocates’ Association 


V.S. —— Appeal dismissed. 
P V. Rajamannar, C'J and Mack, 7 Kandan Textiles, Ltd v The Industrial 
28th August, 1949 Tribunal (1), Madras and others 


C M P.No 3894 of 1949. 

e Certiorari, writ of—Issue of writ to quash award of an Indusinal Tribunal under the 

Industrial Disputes Act after rts award had been declared by Government under section I5 

of (he Act to be binding—Competency of Court—İndusinal Disputes Act (XIV of 1947), 

section 10-(1) (c)—Reference of dispute to a Tribunal—When Justyfied—‘Industrial dispute” 
—Dispuie uf should be between employer and the majority of workmen. 

It cannot be said that a writ of certiorar: cannot be issued to quash the award 
made -by an Industrial Tribunal under the Industrial Disputes Act after the 
Government had under section 15 of the Act declared the award to be binding 
on the employer and employees IL.R 1941 Mad 807, Rel on. 

The Government before ıt makes an order under section 10 (1) (c) of the 
Industrial Disputes Act must be satisfied that the industria] dispute which is 
being referred for adjudication exists or 1s apprehended, and the Government 
should have material before it to form an opinion that an industrial dispute 
exists or 15 apprehended. It 1s incumbent upon the Government to apply its 
mind to the relevant material placed before it before making an order under 
section 101 (c) of the Act. (1949)1 MLJ. 231 (232), Foll. 

it was held that the reference by Government was bad as it was not 
established that there was a dispute between the employer and the workers 
because the authority of the particular union of workers who made the com- 
plaint to represent any worker had not been proved. 

Per Rajamannar, G 7—I must however suggest that the intention of the 
Legislature may be expressed ın a more clear and unambiguous language than 
ıt is at present to decide whether an individual dispute between an employee 
or employees on the one side and the employer on the other side is an 
“ industrial dispute’? which could be referred to a Tribunal for determination 
even when a substantial section of the entire establishment or a recognised part 
of the establishment does not take up his or their cause. 


V K. Türuvenkatachar: and G. Vasanta Pa for Petitioner. < 


The Advocate-General (K Rajah Azyar) instructed by Government Solicitor 
for 1st Respondent 

S. Viswanathan for 2nd Respondent. 

V. Sromoasan for 3rd Respondent. 


V.S, x. Petition ordered. 
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Horunll and Balakrishna Ayyai, 77. Koka Bhaskara Rao and othcıs v. Tayi 
5th August, 1949. Hemlat Amma and others, 
: A A O.No 670 of 1946. 


- 


Carol Procedure Code (V of 1908), Order 21, rules go and 92 (2)—Sâle in jornt names 
of two persons—Application under Orda 21, rule go, ımpleadıng only one of the joint pur- 
chasers—Fatlure to ımplead the other of a ground for dismissal of application. : 


“ Where two persons bid jointly and the sale is knocked down in their joint 
names and ihe judgment-debtors file an application under Order 21, rule go, 
Civil Procedure Code ımpleadıng only one of the joint purchasers, the application 
cannot be dismissed on that account. It ıs unnecessary under the proviso to sub- 
section (2) of rule g2 of Order 21, that all the persons affected should be 
formally ımpleaded In a proper case a sale can be set aside if notice goes to 
all persons affected 


M. S. Ramachandra Rao for Appellant. 


A Kameswara Rao, D. Suryaprakasa Rao, U. Sethumadhava Rao and N. Rammohan 
Rao for Respondent 


Vs. Appeal allowed. 
P. V Rajamannar, C.F and P Ranganathan ə Sankarlal Devev. 
Krıshnaswamı Nayudu; 7 , GM P No. 3780 of 1949. 


16th August, 1949. 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), sections 7 (2) (ın) (a) 
and 10—Sub-letting—Witrtten consent-—Necessiiy —Date of such conseni——* Finally 
decided ”* — Meanıng— Applıcatıon withdrawn—Subsequent application uf barred. 


If there 1s a transfer or sub-letting after the commencement of the Madras 
Buildings (Lease and Rent Control) Act, the tenant can be saved only by a written 
consent of the landlord from the consequences, namely, eviction 


It was licld aut ucvessary (0 dele in the case whether the written consent 
of the landlord need be necessarily of a date after the commencement of the Act. 
Pruna face a written consent given before the commencement of the Act might 
be sufficient to plead successfully to landlord’, application for eviction on the ground 
of sub-letting after the Act came into force 


The words “finally decided” ın section 10 of the Act clearly implies that the 
prior application should have been decided on the merits Where the application 
for eviction was withdrawn with leave to file a fresh application on the view of 
the then state of law that notice termınatıng tenancy was necessary, it cannot 
be said that the petition 1s “ finally disposed” so as to bar a fresh application for 
eviction 


V. S. Rangaswamı Aıyangaı for Petitioner 
M S. Venkatarama Aya and 1. S Purushotham fo. Respondent 


VS. Application dismissed. 

P. V. Rajamannar, C 7 , and K P. Mani Ayar v Chief Judge, Court 
Krishnaswama Nayudu, 7 of Small Causes, Madras. 
17th August, 1949 C M P No 3620 of 1949. 


Certtorarı— Error of law apparent on the face of the record—Allowing appeal against 
order of eviction on a wew of law subsequently reversed : 
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An appeal against an order of eviction was allowed bv the Appellate Tribunal 
on the statement of the advocate for the landlord that in view of a decision of a 
Judge of the High Court, the appeal had to be allowed This decision of the 
‘Judge of the High Court was subsequently reversed On an application by the 
landlord for the issue of a writ of cerfzorarı lo quash the order of the Appellate 
Tribunal, 


Held, ın the cırcumstances, the order of the Appellate Tribunal must*be held 
to be vitiated by an error of law apparent on the face of the record The only. 
course open to the landlord was to move the High Court for the issue of a writ 
of cerhorart to quash ıt He could not get rid of it by filing a fresh petition. 


A. Ramachandran for Messrs Row and Redd: for Petitioneis 


S Rangaswam Aıyangar tor Respondent 


VS. Petrtion allowed 
Somasundaram, 7. A S Covındanv Mrs Margaret Jayammal. 
gist August, 1949 Cr R C No 435 of 1949. 


(Cr R P. No. 385 of 1949). 


Criminal: Procedure Code (V of 1898), sections 488 (6) and 489—Penod of three 
months—Computation—Starting point—Change ın circumstances—Meaning. 


It cannot be said that the period of three months mentioned in clause (6) 
of section 488, Criminal Procedure Code means three months from the date 
of the knowledge of the order There 1s no reason why the section should be 
read with the word “ knowledge ”” which ıs not there 


Change in the circumstances means change in the existence of circumstances 
and not change in the proof of circumstances 


S K L Rattan of Messrs Jacob and Rattan for Petitioner 
Respondent ın person 
G Gopinath for Crown Prosecutor ($ Gownd Swamimathan) for the Crown 


V $: : Petition dismissed. 
Somasundaram, J. Ethirajulu Naidu, Jn re. 
and September, 1949 Crl. R C. No. 812 of 1949. 


_ (Crl, R P. No 750 of 1949). 


Madras Prohibition Act (X of 1937), section 4 (1) (a)—Possession by carpenter of 
gar containing two gallons of varnsh which contained denatured spurii—lf an offence 


The object of the Madras Prohibition Act 1s to prohibit the consumption of 
intoxicating liquor Varnish is never intended for drink or can be used for ıntoxi- 
cating purposes Where a caprenter is found in possession of a jar containing 
two gallons of varnish which contained denatured spirit, though varnish has not 
been exempted from the purview ofthe Act, he cannot be convicted under section 
4. (1) (a) of the Act. 


B. V. Viswanatha Ayar and R Desikan for Petitioner. 





G. Gopınath for Crown Prosecutor (S, Govind Swamnathan) for the Crown. 


V.S, Petition alluwed. 


ə 


~ 


27 


Mack, 7 : Govındanathan v Anjancya Pandıthan 
gih August, 1949 GR P No 1516 of 1948. 

Civil Procedure Code (V of 1908), Order 33— Proposed snt bad for masjounder of parties 
and causes of action—Proper procedure. 

Order 33, Civil Procedure Code, does not specifically provide any procedure 
when the contemplated plaznt discloses mispomder of parties and causes of action 
İn case$ of misjoinde: the suit in toto cannot be said to be barred by any law and a 

' plaintiff or plaintiffs who are found guilty of misjoinder have the right to elect 
which cause of action they can pursue im the suit they seek to file. Strictly the 
objection as to misjoinder should be taken after the registration of the application 
asasuit. The application cannot be rejected on the ground of misjoinder. 

R. Kesava Aiyangar and S. Krishnamacharya for Petitioner 

Respondents not represented 

Petition allowed 


Mack, 7 Subbarama Redd: ə. Sankaramma 
10th August, 1949 CR P. No. 1790 of 1948 

Civil Procedure Code (V of 1908), Order 22, rule 3—Surt by father ın gowmt Hindu 
family for partition against sons—Death of plaintif—Widow’s right to continue as İns legal 
representative 

© İn a suit for partition against his sons by the father in a jot Hindu family 

on the death of the plaintiff ıt 1s sometimes difficult to pick out particular members 
of the family as hıs legal representatives. The additional criterion 1s ın such a case 
to whom the nght to sue survives The right of her husband to file a Partition suit 
survives to his widow as the sut was against his own sons who would otherwise 
be his legal representatives The suit does not abate and it 1s not necessary that 
she must file a separate suit for partition 

V. Venkatacharı and 7. Rangaswamı Awangar for Petitioner. 

ki. S Champakesa Aşyangar and K C. Srinivasan for Respondent. 

KS 


Petiizon dismissed. 


Horwill and Balakrishna Ayyar, 77. Mangayya v. Achayamma. 
12th August, 1949 A.A O. No 6ot of 1946. 

Transfer of Property Act (IV of 1882), sechon 56—M ortgagor selling items of mort- 
gaged property to others who promise to pay off the mortgage—If a “ contract to the contrary ” 
affecting the buyer's right to have the moi igage debt satisfied out of properties not sold to hum. 

The interest of the mortgagee remains dominant and any right given to the 
purchaser of certain items of the hypotheca 1s subject only to the superior rights 
of the mortgagee whose interest 1s not to be ınjured or jeopardised by any order 
which the Gourt might pass in favour of the purchasers The buyer ısın the absence 
of a contıact to the contrary, entitled to have the mortgage debt satisfied out of the 
properties not sold to him A mere agietment by the buyer of some items of the 
hypotheca to pay off the mortgage debt will not amount to a “ contract to the 
contrary ” within the meaning of section 56 of the Transfer of Property Act 

(1945) 2 MLJ 412. doubted 

V Parthasarath for Appellant 

NG V Ramanwachan for Respondent 


KS Appeal dismessed 


Krishnaswamy Nayudu, F | Kottan v. Kannan. 

19th August, 1949 C R.P No. 789 of 1948. 

Negotiable Instiuments Act (XXVI of 1881), sections 64 and 74—Sınt by endorsee 

of simple on demand promissory note—Endonsee not entitled to decree against his endorser 

75 proof of presentment for payment to maker and without nohce of dishonour. to the en- 

orser 

Where the endorsee of a promissory note seeks to make the endorser lrable the 

fact of presentment to the maker and issue of notice of dishonour to the endorser 
NRC 


28 


— should be made clear in the plaint itself as notice of dishonour is a material part of 
the cause of action. “ Presentation” and “ notice of dishoriour ” considered. 
A Achuthan Nambıar for Petitioner 
K Vittal Rao for Respondent. 


K.S. , Petition allowed. 
Mack, 7. Sambasiva Rao v Suryanarayanamurthy. 
25th August, 1949 G. R..P. No. 454 of 1948. 


Stamp Act (II of 1899), Schedule I, Article I—Stgnature in an account book showing 
a certain amount as due on previous dealings—Admassibility as acknowledgment saving lim- 
tation though unstamped 


A mere signature ın a running account 1s not evidence of the debt of which 

there 1s already evidence in the account book It is merely an acknowledgment 
“of the correctness of the account and does not require to be stamped. There 1s 

no law requiring an acknowledgment of lability for the purpose of saving limitation 
to be stamped Such a signature 1s therefore admissible ın evidence as an acknow- 
ledgment which has the effect of saving limitation. 

49 ML J 306, referred to 

B V. Subrahmanyam for Petitioner 

Respondents not represented 


Ks. Petition dismissed. 


Rajamannar, C 7 and Knshnaswamy Nayudu, ye Srinivasalu Naidu, Petitioner. 


31st August, 1949 C M. P. No. 6111 of 1940. 
Tende —Personal tender found against—Sending by money-order the amount of rent 
due deducting the expenses of money-order commusson—Effect on tender—De minimus doctrine 


not applicable 


Where the small deficiency in the amount of rent tendered was not accidental 
but 1t was a case where the tenant deliberately deducted the actual] money-order 
commission on the alleged ground that a personal tender had been made by him 
and refused (but such tender has been found against) ıt will not be permissible 
for the tenant to invoke the doctrine of de mınımıs and claim that the small deficiency 
must be deemed to have been tendered In the absence of a personal tender and 
its refusal the tenant was not justified in deducting the money-order commission 
from the amount sent to the landlord by money-order. 


S Ramachandra Aiyar and M A Srmvasan for Petitioner. 


KS — — — Petition dismissed. 
Rajamannar, C F ond Krıshnaswamı Nayudu, 7. e Shah Dhanaraj Kantılal z. 
14th September, 1949. Additional Judge, Court of 


Small Causes, Madras. 
C.M P.No 3934 of 1949. 
Madras Buldıngs (Lease and Rent Control) Act (XV of 1946)—Landlord applyng 


Jor eviction on the ground of tenant’s default ın payment of reni—Son of landlord if can rely 
on that default after his father’s death. 


After the death of a landlord who had applied for eviction on account of 
the tenant’s default, the landlord ’s son is the landlord and so far as the default ıs 
concerned there ıs a default in payment of rent to the landlord. It1is not as if 
the right to claim eviction was something peculiarly personal to the father which 
could not survive him Accordingly it cannot be said that the deceased landlord’s 
son could not claim the benefit of the default which occurred during the lifetime 
of his father. 


M.S Venkatarama Awar for S Rangaswamı Atyangarfor Petitioner. 
K.S Champakesa Ayangar and K C Srmvasan for 2nd Respondent. 


K.S. —— Application dismissed. 
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Viswanatha Sastrı, 7. Laxmı Sundaram 2 Suryanarayana. 
12th August, 1949. S A. No. 1736 of 1946. 


Hindu Law— Father—If liable for marriage expenses of daughter 

The obligation to defray the expenses of the marriages of his sons and daughters 
ıs cast by the Hindu Law upon a father only, if there 1s any joint family property 
in his hands and not in other cases The personal legal obligation of the father 
extend$ to the maintenance of his wife and minor children under all systems of law. 
Accordingly a wife incurring expenses for the marrıage of a daughter 1s not entitled 
to recover ıt from her husband 

[Authorities discussed] 

ILR 26 Mad 505 and 8 MLJ 105, followed 

Veba P Sarath: for Appellant 

AR Bhimasankaram for Respondent. 


K.S. —— Appeal dısmıssed., 
“Hormil, F Bharadarayulu ə Lakshmınarayana. 
12th August, 1949 CRP. No, 106 of 1947. 


Civil Procedure Code (V of 1908) sectton 35-A—Compensatory costs—When to be awarded. 


Before awarding compensatory costs under section 35-A of the Code of Civil 
Procedure the Court has to satisfy itself that the claim was false or vexatious to 
the knowledge of the plaintiff, that the ınterests of justice requires compensatory 
‘costs to be awarded, and that the defendant had put forward his objection that 
the suit was false or vexatious at the earliest opportunity. Compensatory costs 
should be awarded with some caution , but a revisional court 1s reluctant to inter- 
fere with the exercise of any discretion by the lower Court regarding costs, unless 
it has proceeded on some perverse or, any rate, some wrong considerations, 
or has disregarded the ordinary rules of law relating to the awarding of costs. 


K. Mangachan for Petitioner 
N. Subrahmanyam for Respondent 





KS — Petition dısmıssed. 
Viswanatha Sasin, 7. Srinivasa Ayer o, The Province of Madras. 
12th August 1949 SA.No 385 of 1947. 


Ayolwan village—Natham poramboke—Title to—Natham site—Title acquared by 
adverse possession for over sixty years—Government uf can levy tree tax on trees standing 
an that site 


The Government’s right to levy a tree tax on poramboke trees in a natham 
whose usufruct 1s enjoyed by ryots is based on the Government’s ownership of 
poramboke land If the Government have lost title to the land as for instance 
by lapse of 60 years of possession by the occupier, the Government cannot so long 
as the land 1s ın the category of natham poromboke or unassessed land, levy an 
assessınent upon it Nor can they levy a tree tax or trees growr upon land to 
which the Government has no title 


4 V Narayanaswam: Aıyar for Appellant 
The Government Pleader (K Kuttıkrısına Menon) for Respondent 


KS —— Appeal allowed Leave refused. 
Mack, 7 Jwarnal Shıvnath Malu v Hajı Ibrahım Kassam Uplıtwala. 
17th August, 1949 GR P No. 493 of 1949 


Ciwil Procedure Code (V of 1908), sectzon 20—Furrsdictton—Contract for sale of goods 
F O R—Consignment found at destination to be not according to sample—Clam Sor breach 
—Court ın place of such discovery has jurisdiction. 


The law presumes delivery to the buyer on a CIF or FOR contract at the 
time of the consignment on the basis that goods according to sample are being 
consigned İf the seller fails to supply goods according to sample or dishonestly 
supplies goods of another description, the buyer in law has a right to refuse accept 
ance. ‘Therefore ıt cannot be said that no part of the cause of action arose ın the 
place where the buyer made the discovery that the goods onsigned were not 
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according to sample The District Munsiff”s Court in that place has clear yurisdic- 
tion to try a suit resulting from damages alleged by reason of the breach of the 
implied contract underlying the C I F or FOR contract that the goods supplied 
would be ın accordance with the particular sample or description It would be 
strange ın law that if a merchant ın Madras orders goods fiom Bombay F O R, 
or C I F, pays for them and finds on opening the consignment sent to him that 
they are not according to sample or of an entirely different description, hes should 
2 compelled to go to the Court in whose jurisdiction the seller lives and sue him 
there 


Messrs Row and Reddy for Petitioner 
L V Krishnaswam Ayar for Respondent 


K.S. — —— Petition dismissed. 
Subba Rao and Chandra Redd, 77. Nadıammaı Achi v Marıappa Thevar. 
4 17th August, 1949 AAO No. 476 of 1946. 


Madras Agneultunsis Rehef Act (IV of 1938), Section 5—Applicabilty—Undinded 
Hindu family—Synonymous with goont Hindu family. 

Under section 5 of Madras Act IV of 1938, the words “ undivided Hindu family” 
are synonymous with the words “joint famıly ”, section 5 has no application to the 
case of Hindu families divided ın status 

The fact that a divided family 1s assessed by a fiction as an undivided Hindu 
family under section 25-A of the Income tax Act cannot affect the real status of 
the family 

R. Gopalaswamı Azyangar for Appellant 

G. R Jagadısa Aıyar for Respondent 


KS. — Appeal dısmıssed.. 
Viswanatha Sasirı, 7. Mangapathy Naidu v Krıshnaswamı Naidu. 
19th August, 1949 S A No 502 of 1947. 


Lamitation Act (IX of 1908), section 20—Amendment by Act XVI of 1942—Not 
retrospective in effect to revive a barred debi 

Debts which had according to the provisions of the old law already become 
barred by the date of the amendment of section 20 of the Limitation Act by Act 
XVI of 1942, will not be revived by the amendment. 

Case-law discussed 

(1944) 1 MLJ 347 and (1945) 2 MLJ 405, relied on 

V V Raghavan and M $ Knshnamoorthy Sasin for Appellant 

M $ Ramachandra Rao for Respondent. 


KS. —— Appeal dismissed No leave. 
' Mack, €. Muhammad Eusoof Marıcar v Subramanian Chettiar. 
29rd August, 1949. C R P. No 882 of 1948. 


Civil Procedure Code (V of 1908), sections 16 and 20—Agreement by permanent resident 
of Karaskal entered into at Karaikal to sell a building in the Tıruchırapallı District—Suit 
for specific performance ın Tıruchırapallı — furısdıctıon 


A permanent resident of Karaikal, who is alleged to have entered into an 
agreement at Karaikal agreeing to sell a building owned by him in the Tiruchirapalli 
District can be sued at Tiruchirapalli for specific performance. 

When a non-resident foreigner owns property within the jurisdiction of an 
Indian Court and enters into a contract regarding that property no matter where 
such a contract 1s entered into, the Indian Court clearly has jurisdiction to try 
that suit, by reason of the ımmoveable properties being situate within its juris- 
diction 52 Mad. 809 (FB), distinguished. 

C. A Seshagırı Sastr: for Petitioner. 

T M. Venugopala Mudahar for Respondent. 


K.S. —— —— Petition dismissed. 
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Horwill and Balakrishna Ayyar, FF Tirupathirayulu v Venkata Subba Rao. 
25th August, 1949 AAAO. No 474 of 1946. 
Madras Agrıculturısts Relief Act (IV of 1938), section 8, Explanation (uz) (new)— 
If affects the law lad down m (1941) 1 ML F 39 and (1941) 1 M.L F 718 
It cannot be said that the new Explanation (ın) to section 8 of Madras Act 
IV of 1938 ın any way affects the law laid down ın (1941) I MLJ 39 and (1941) 
1 MLP 718 When a debts split up the continuity of the debt 1s lost. 
V Rangacharı for Appellant 
M $ Ramachandia Rao for Respondent 


# 


KS — — —— Appeal allowed. 
Panchapakesa Ayyar, F Chinnabba Chetty v Chengalraya Chetty. 
26th August, 1949 AAAO No. 130 of 1947. 


Cuil Procedure Code (V of 1908), Order 21, rule 32 (5)—Applicabilaty—Does not 
apply to prohibitory uyuncons 

Only mandatory ınjunctıons is intended to be covered by Order 21, rule 32 (5) 
of the Civil Procedure Code The sub-rule will not apply to a case of prohibitory 
injunction preventing interference by defendants with plaintiffs’ right of way 

G R Jagadısan for Appellant 

T L Venkatarama Arya: for Respndent 


KS. —— Appeal dismissed Leave refused 
Howll and Balakrishna Ayyar, FF Rayarappan Nayanar v Mahavı Amma 
30th August, 1949 C M P No 6017 of 1949. 


Civil: Procedure Code (V of 1908), section 109 (a)—Order zemowng or appointing 
a recewer—Not “ a final order ” against which leave to appeal to Federal Court can be granted. 

A final order as contemplated by section 109 (a) of the Code of Civil Procedure 
must be one which affects finally the rıghts of parties An order removing or 
appointing a receiver does not affect at all the rights of the parties , it 1s merely an 
order making provision for the due preservation of the estate during the pendency 
of the suit As a general rule and in the absence of special circumstances or some 
unusual occasion for its exercise, the power of making interlocutory orders is one 
which 1s not a suitable subject for review by the Federal Court ‘The question 
whether one person or the other should be appointed as receiver cannot ordinarily 
be of any great practical importance. Accordingly such a case is not a fit one 
for the grantmg of a certificate for appeal to the Federal Court 

The Advocate-General (K Rajah Hıyar) and A Achuthan Nambıar for Petitioner. 

O I G Nambur, D A Knshna Vanar and M. K. Nambıar for Respondents. 


KS —— Petition dismissed 
Horwill and Rangaraju Naidu v Keymer & Co, Ltd. 
Balakrishna Ayyar, Jİ O.S.A No 52 of 1949. 


31st August, 1949 
Onginal Side Rules (Madras High Court), Order 9, rule 6—Summary suit —Questron 
whether unconditional leave to defend should be granted or not—Matenals that can be 
considered 


It cannot be said that one should decide the question as to whether leave to 
defend unconditionally should be granted or not, upon a consideration of the 
pleadings only The Court can take into consideration the circumstances of the 
case as disclosed ın the plamt and m the affidavits and other material that 1s available 

N S Raghavan for Appellant 

B V Ramanarasu and M L. Nayak for Respondent 

KS — Appeal dismissed. 
Govinda Menon and Basheer Ahmed Sayeed, FF Suryanarayanamurthy z. 

gist August, 1949 Venkayya Pantulu. 
A.AAO No 555 of 1947. 

Hindu Law—Guardıan of property appointed by Court when joint family consisted only 
of two mınors—Elder of such minors attaining majority—Righi to possession of joint family 
properties without furnishing security 

Where all the members of a joint Hindu family are minors, the Court has 
power under the Guardians and Wards Act to appoint a guardian of the property 
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in case there are no adult male members One of such minors on attaining majority 
ıs entitled to the resumption of the entire property and he could act as the natural 
guardian of the remaining minor not as the certificated guardian In such cırcum- 
stances the m jor applying for possession ought not to be directed to furnish secu- 
rity before he-recovered possession of the joint family properties 
[Authorit es reviewed ] 
P Satyanarayana Raju and M B. Ramasamma for Appellant 
Respondent not represented. 


KS —— Appeal allowed. 
Rajamannar, C 7 and Krishnaswami Naidu, 7 Adımoola Nadar v Ranganathan. 
and September, 1949. CGM P No 3114 of 1949. 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 7 (2) (11) (a) 
—Tenant allowing a stranger to keep baskets of vegetables on the house for a small See per 
basket—İf sub-letting entitling the landlord to evict. 

Where a tenant allowed a vegetable meichant to keep baskets of vegetables 
m a room in the premises on payment of a small fee for each basket, there 1s no 
sub-lettıng of the premises or any portion thereof. If at all the merchant was 
only a licensee and as there was no sub-letting, the landlord is not entitled to 
evict the tenant. 

1. L. Venkatarama Aiyar and M Ramachandran for Petitioner. 

N’ Nagaraja Rao for ist Respondent. 

K.S. ——— Application allowed. 

Mack, 7 Venkatachalapathı v The Province of Madras represented 
and September, 1949. by the Collector of Guntur. 
C R P.No 1634. of 1948. 

Couri-Fees Act (VII of 1870), Schedule I, Artıcle 12 (Madras)—Successıon certificate 
—Abpplication for—Stamp duty payable on the aggiegate and not on the ındıvıdual debts 
specified in the certsficate 

The aggregate of the debts and securities specified ın the certificate must 
determine the stamp duty payable under Article 12 (Madras) of Schedule I of 
the Court-Fees Act It cannot be said that such duty 1s payable on the individual 
debts only. . 


AIR 1947 Bom 30 and ILR 60 Cal 1262, followed 

10 Luck 196, not followed 

Net: Subramaniam for Petitioner 

The Government Pleader (K Kuthkrshna Menon) for Government. 

KS — — Petition dismissed. 
Basheer Ahmed Sayeed, 7. Srinivasa Mudalhag v. Abraham Pıllar. 

and September, 1949. 
CRP No 1392 of 1948 

Civil Procedure Code (V of 1908), section 115—Dısmıssal of petition to be added as 
legal representative of appellani—Dısmıssal of petition as well as of the appeal as abated— 
Petition to revise order refusing to add as legal representatıwe— Maıntaınabılıiy 

Transfer of Property Act (IV of 1882), section 6 (e)—Scope— Interest of testator ın e 
painership—ts existing interest and tangible property and does not come within the purview 
of section 6 (e). . 

A revision petition hes agamst an order refusmg to bring the petitioner on 
record as legal representative of the appellant, though the petitioner has not 
preferred an appeal against the order of abatement of the appeal 

An interest ın a partnership is nothing but an existing interest and tangible 
property which can be assigned and ıt does not attract to itself the mischief of 
section 6 (e) of the Transfer of Property Act An assignee of such mterest under 
a will can apply to be added as the legal representative of the testator ın an appeal 
by the testator relating to such partnership 

R Sundaralingam for Petitioner 

4 Dorarra; for Respondent 

K.S, Petition allowed. 


33 


Mack, 7 Narayanamma v Masthan Reddı. 
6th September, 1949 SA No 1413 of 1946. 

Hindu Marned Women’s Right to Separate Residence and Maintenance Act (XIX 
of 1946). section 2 (4)—Scope— If the husband marries again’’—Interpretaton—Re- 
marriage prior to the new Act—Effect. ° 

The dominant intention of the new Act, XIX of 1946, ıs to give all 
wives a*rıght of separate residence and maintenance against their husbands who 
have married again either prior or subsequent to the Act ‘The Act does not seek 
to make an invidious distinction between wives whose husbands had married again 
prior to the Act and those whose husbands marry again after the Act and to give 
the former ın perpetuity no right to separate maintenance against their husbands on 
the ground of re-marrıage The Act 1s not retrospective so far as any separate main- 
tenance prior to 23rd April, 1946, when the Act came into operation 1s concerned. 

G C Venkatasubba Rao and Ch Suryanarayana Rao for Appellant 

R Ramalınga Redd: for Respondent 


KS. - —— Appeal allowed. Leave granted. 
Raghava Rao, 7 Ramayya v Venkatasubba Rao. 
6th September, 1949 A A O. No. 107 of 1948. 


Partition Act (İV of 1893), sechion 4—Scope and applicability 
There must be a suit at the ınstance of a transferee of a share of a dwelling 
house for partition and then, if any member of the family being himself a share- 
holder in respect of the dwelling house, undertakes to buy the share of the trans- 
feree plaintiff the Court shall make a valuation of such share in such manner as 
it thinks fit and direct the sale of such share to such share-holder. 
46 Bom 341 relied on 
AIR 1929 Cal 269 and AIR 1937 Nag 4, distinguished 
M S. Ramachandra Rao and M. Krishna Rao for Appellant 
Y. Suryanarayana for Respondent 
5. ——— Appeal allowed Leave refused. 
Somasunda am, 7 Shah Jagrupjı Maganlal, In re. 
8th September, 1949 Crl R.G No 836 of 1948. 
(Crl M P. No 786 of 1948) 
Cotton Cloth and Yain Control Order (1945) and Madras Essential Articles Control 
and Requisitiomng Act (1946)—Offence under—Sanction to prosecute—Necessity to set out 
facts constituting the offence 
It 1s plamly desirable that the facts constituting the offence should be referred 
to on the face of the sanction and if the facts constituting the offence charged 
are not shown on the face of the sanction itself, the prosecution must prove by 
extraneous evidence that those facts were placed before the sanctioning authority. 
Without these, the sanction will be mvalid and ın the absence of a proper sanction, 
a conviction and sentence for the offence cannot be maintained 
(1948) 1 MLJ 243 (PC), relied on. 
M. Balachandrudu for Petitioner 
The Assistant Public Prosecutor (A S Sıvakamınathan) on behalf of the Crown 


KS. —— Petrtion allowed. 
Somasundaram, F Ahmed Abdul Sukkoor ə. 
gih September, 1949 Vallabhadas Kanjı Firm. 


CRP No 1429 of 1948. 

Civil Procedure Code (V of 1908), section 151—Scope —-Court—Not restricted to 
‘ High Court—Inherent power to order stay to avoid conflicting decisions 

The word “ Court ” used ın section 151 of the Code of Civil Procedure is wide 
enough to include any Court under the Code The power to order stay under 
the section is not restricted to the High Court alone It cannot be said that 
such powers can be exercised by the High Court only in the course of proceedings 
pending before it 

R. Rangachan for Petitioner. 

Respondent not Represented. 

KS. ——— Petition dismissed. 
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Somasundaram, F. Mallick, In 7e 

q 422 September, 1949 Crl M P No 2244 of 1949. 

Extradition Act (XV af 1903), sechons 3 and 9—Scope—Requisitron of Mysore State— 
Procedure 

There ıs no political agent now ın Mysore ‘Therefore section g of the 
Indian Extradition Act applies when the requisition of the State is under section 9 
of the Act, which attracts the provisions of section 3 of the Act The Magistrate 
to whom the requisition 1s made must follow the provisions of section 3 of the Act 

B TI Sundararajan and S Krıshnamurih for Petitioner 

KR Veeraswam: for The Advocate-General (K Rajah Atyar) and G Gopinath 
for the Crown Prosecutor on behalf of the Crown 


KS —— Proceedings quashed 
Somasundaram, F Subrahmanyam, İn re. 
14th September, 1949. Crl R C No 1159 of 1948. 


(Crl R P No 1099 of 1948 ) 

The Essential Supplies (Temporary Powers) Act (XXIV of 1946), section 3 (2) (c) 
—Collector notifying controlled price of salt ın District Gazette—Sale at a higher price—lf 
offence 

Under section 3 (2) (e) of Central Act XXIV of 1946, the fair price has to be 
fixed by Notified order Notified order has been defined ın the Act as an order 
notified in the Official Gazette which under the General Clauses Act means the 
Gazette of İndia or as the case may be the Gazette of a Province In this Province 
the Official Gazette is the Fort St George Cazette Accordingly, where a 
notification 1s published in a District Gazette (without any publication of the 
same ın the Fort St George Gazette) fixing the fair price of salt at Rs 3-4-7 
a bag and a person sells a bag of salt of at Rs 5-4-0 he cannot be convicted for 
an offence under such notification 

R S Jayarama dıyarand C K Venkalanarasımham for Petitioner. 

- The Assistant Public Prosecutor (A. S Stvakaminathan) for the Crown 


KS —— —— Petition allowed. 
Somasundaram, F Gannon Dunkerley & Co , In re. 
14th September, 1949 Crl RC No 1223 of 1948. 


Cr.RP No 1161 of 1948 

Motor Vehicles Act (İV of 1939), sections 42 and 123—Permit for lorry to carry bul- 
ding materrals—Carrying furmiure from one place to another—İf offence 

Where ın a permit for a lorry the conditions do not sestrict its use for the carry- 
ing of building materials only, the carrying of some furniture ın ıt cannot be said 
to be a violation of the conditions of the permit The mere admission of the fact of 
carrying the furniture cannot amount to a plea of guilty to a charge of the offence 
contravening the conditions of the permit. 

T S Padmanabha Ayyar for Petitioner. 

G Gopinath for the Crown Prosecutor on behalf of the Crown. 

KS. -—— Convigtton set aside. 

Somasundaram, 7. Ismail, İn re. 

15th September, 1949 Cri M P No 2286 of 1949. 

Madras Prohibition Act (X of 1937), section 13—Person who hıred a cycle from qis 
owner, riding the cycle with a tın of arrack, convicted for being in possession of arrack— 
Confiscation of cycle not warranted 

A person who hired a cycle was convicted for being in possession of arrack 
He was riding on the cycle with a tin containing a gallon of arrack In the 
circumstances 1t cannot be said that the owner of the cycle had anything to do 
‘with the possession or transport of arrack or that his cycle was used for the purpose 
of transporting the arrack An order confiscating the cycle ought not to be passed 
as the circumstances do not fall within the scope of section 13 of the Madras 
Prohibition Act 

A A S Mustafa for Petitioners 

The Assistant Public Prosecutor (A S Stvakaminathan) on behalf of the Crown 

KS — Petihon allowed. 
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Mack, F Parameswaran Nambudripad v. Narayanan. 
22nd August, 1949 C R P. No g14 of 1948. 

Madras Temple Entry Authorization Act (V of 1947), section 6—Scope and object 
of —Reference to Provincial Government as to whether a place ts a temple as defined ın the 
Act—Who ıs bound to make reference—Suit uf barred 

Section 6 of Madras Act, V of 1947, does not cast on the Court in which a 
suit 1s filed to enforce rights created by the Act, any obligation to stay such a suit 
and make a reference to the Provincial Government to decide whether the place 
in dispute is or is not a “temple” The section lays a mandatory obligation on 
the parties concerned ın a dispute, as to whether a place 1s or 1s not a temple, to 
refer it first to the Provincial Government and 1s designed to give the parties affected 
an easy remedy free from court-fee and to assist them ın the enforcement or resistance 
of rights clarmed under the Act without compelling them to go to Court. Section 6 
will not be a bar to the maıntaınabılıty of a suit for the purpose. 


N Sundara Aıyar for Petitioner 
Respondent not represented 


KS. —— Petition dismissed 
Horwill, 7 Pattabhiramayya v Malla Reddy. 
26th August, 1949 CRP No 1685 of 1947. 


Cuil Procedure Code (V of 1908), section 21—Decree passed by a Court without terri- 
tortal şurısdıctıon— Question as to jurisdiction cannot be raised ın executing Court. 

A person against whom a decree has been passed in a Court which had no 
territorial jurisdiction must raise the matter by way of an appeal or in revision 
If he does not do so, he cannot raise the matter ın execution or by way of collateral 
proceedings 

I.L.R 43 Mad 675, relied on 

(1946) 1 MLJ 287, distinguished. 





M Subramanya Sarma for Petitioner. 2 

Respondent not represented 

KS = = Peiation allowed. 
Satyanarayana Rao and Basheer Ahmed Sayeed, FJ Surayya v Kondamma. 


7th September, 1949 Appeal No 343 of 1946. 

Registration Act (X VI of 1908), secttons 35 and 79-—* Admission of execution ”— 
Essentials 

The admission required under section 35 of the Registration Act 1s admission 
of execution of the document It may be a sale deed, 1t may bea mortgage 
deed İt ıs not enough for the person, who 1s the ostensible executant, to admit 
his signature on a paper on which, 1t may be, the document 1s ultimately engrossed. 
The identity of the paper on which the signature occurs 1s not sufficient. Ifa 
man says that he signed a blank paper on the representation that ıt was required 
for presenting a petition, or if he signed a completed document on the representa- 
tion that his signature or thumb impression 15 required as an attesting witness, that 
admission of the signature or thumb impression ın those circumstances cannot be 
construed to be an admıssıon of the execution of the document. Far from its 
being an admission, it is a clear and unambiguous denial of the execution of the 
document He must admit inorder to attract the provisions of section 35 (1) 
of the Registration Act that he signed the document, wz , a sale deed or a mortgage 
deed or a lease deed as the case may be 

(1949) 1 MLJ. 479, dissented from Case-law discussed. 


The same considerations should guide the Court ın directing registration under 
section 77 which guide also the Registrar. 
V Parthasarathı for Appellant. 
P Satyanarayana Raju for Respondent 
K.S. —— Appeal dismissed: 
NRC i 
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Mack, ?. Pedda Chinniah v Mahaboob Bee. 

oth September, 1949. CR.P. No 1699 of 1947. 

Landlord and tenant—Lease of land for cultıvahon—Expıry— Tenant af bound to 
formally surrender possession 

Where the fields leased are open fields on which there was no homestead 
or any moveable property to be surrendered there ıs no necessity for any ceremony 
of giving and taking. Alithat the landlord had to do was to enter on the land after 
the expiry of the lease and take possession either by himself or by a new lessee. 
The sole criterion for finding out whether a lessee was holding over ın such "a case 
is whether he did or did not cultivate the lands as a tenant holding over Ifhe 
did not cultivate he cannot be made liable as tenant holding over merely because 
there was no surrender by him 

K Kameswara Rao and V Sethumadhava Rao for Petitioner. 


K Umamaheswaram for Respondent 
K.S. — Petıtton allowed 


Satyanarayana Rao and Basheer Ahmed Sayeed, 77. Subramaniam Chettiar o. 
12th September, 1949 Raja Shanmuga Rajeswara Setupathı 
Appeal No. 307 of 1946 


Limitation Act (LX of 1908), section 28 and Article 47— Scope and effect. 


A person who 1s unsuccessful in a proceeding under section 145, Criminal 
Procedure Code, has to institute a suit under Article 47 of the Limitation Act with- 
in a period of three years from the date of the final order and the object of the suit 
is to recover the property compıised insuchorder The order declaring possession 
of the other party 1s conclusive and the unsuccessful party cannot be heard to say 
that that order is wrong and that he ıs not bound to sue to recover possession 
of the property. If the suit ıs not filed within the period of imitation, under 
section 28 of the Limitation Act his right to such property 1s.extinguished. The 
extinguishment of the title is not merely against the particular person ; the extin- 
guishment 1s of the title of the clarmant to that particular property. Even a stranger 
to the proceedings under section 145 of the Criminal Procedure Code will be entitled 
to successfully plead that the unsuccessful clarmant”s title had become extinguished 
by his omission to institute a suit within three years. 

ILR 14 Pat 424, relied on 

48 M.L J. 372, distinguished 

S, Ramachandra Atyar for Appellants 

. 7 Balagopal for Respondent 





— Appeal allowed. 
Somasundaram, F Narayanaraju, In re. 
15th September, 1949. Cr RC No 850 of 1948. 


Cr RP No 802 of 1948, 


Criminal Procedure Code (V of 1898), sections 350 and 526 (8)—Judgment written 
and signed by Magıstrate while he was in office—If can be pronounced by his successor— 
Application for adjournment to enable application to be made to High Court for transfer— 
Stage at which can be made—Closing of defence case—When takes place 

A judgment written and signed by a Magistrate while he was in office can 
after his transfer be pronounced by his successor. There 1s nothing illegal or 
irregular ın the judgment so delivered. Where an accused after “the defence closes 
ats case” (1 €., completes the defence evidence) applies for adjournment to enable 
the applicant to move the High Court for a transfer of the case, the Court 1s not 
bound to grant the adjournment as the provisions of section 526 (8) of the Code 
of Criminal Procedure does not apply to an application made at that stage. 
Whether he should act on the evidence recorded by his predecessor or hold a de 
novo trial is a matter in the discretion of the succeeding magistrate 


V T. Rangaswamı Ayyangar and P. S $. Rama Rao for Petitioner. 
The Public Prosecutor (V A Eithiraj) on behalf of the Crown. 
K.S, — Petition dismissed. 
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Chandra Reddi, 7. Shah Shantilal & Co. 2. Shiborwalla. 

15th September, 1949 CR.P. No. 1639 of 1948. 

Lımıtatıon Act (IX of 1908), Article 164—Suit to set aside ex parte decree—Commence- 
ment of lamitation. 

Substituted service of summons 1s as effectual as if it had been made on the 
defendant personally and where an ex parte decree is passed against such defendant 
time ran from the date of the decree even though the defendant had no knowledge 
of the passing of the decree A suit filed beyond thirty days of such decree will be 
barred by limitation. 


Y Balakrısınayya for Petitioner 


Messrs Subramanyam and Rajagopal for Respondent 
KS — Petition dismissed: 


Rajamannar, C F and Krıshnaswamı Nayudu, 7. Raja Chetty 7 Jagannathadas 
16th September, 1949 Govindas. 
C M P. No 5615 of 1949. 

Madras Bualdings (Lease and Rent Control) Act (XV of 1946), section 7 (2)—Regis- 
tered lease after commencement of Act—Provisions as to default and evictron—Lease uf 
governed by the Act. 

A lease of a Cinema Theatre with furniture fittings, talkie equipment machi- 
nery, etc, was entered mto by a registered agreement after the commencement 
of Madras Act XV of 1946 

In an application for eviction under section 7 (2) of the Act for default ın pay” 
ment of a month’s rent on the due date, 

Held ‘The provisions of Madras Act, XV of 1946, would not apply to the 
lease in question. The parties must be presumed to have known of the provisions 
of the Act and contracted out of the terms of the Act The landlord must by the 
agreement be deemed to have waived the right to evict conferred by the Act Fur- 
ther the Act 1s not applicable as the lease 1s not one of a mere building and furniture 
only Accordingly an eviction cannot be ordered under the Act. 


V Radhakiishnayya and V S Rangachan for Petitioner 
R V Ramachandra Ayyar and A. Arunachalam for Respondents 





KS — Petition allowed. 
Raghava Rao, J Rasa Goundan v. Ramaı Goundan. 
16th September, 1949. S A. No 1790 of 1946. 


Madras Hindu Religious Endowments Act (II of 1927), section 44~B—Order of Dıstrıct 
Collector dismissing as withdrawn an appeal preferred by the respondent against the order 
of the Collector acting under section 44-B of the Act—Sut by respondent for declaration 
that inam consisted of both warams—Barred 

Within six months of an order of the District Collector dismissing as withdrawn 
an appeal preferred by the defendant against an order of the Collector acting under 
section 44-B of the Madras Hindu Religious Endowments Act holding that the 
Suit inam consisted only the melwaram, the defendant filed a suit for a declaration 
that the mam consisted of both the melwaram and kudivaram 

Held: “The defendant had no reasons to be aggrieved by the order of the 
District Collector procured by him on an express invitation by himself. The suit 
does not lie. 

G. Chandrasekhara Sastri for Appellant 

T E Ramabhadracharıar and K V. Ramachandra Awar for Respondent. 

KS Appeal allowed Leave refused. 
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Rajamannar, C F and Chandra Reddi, 7. Hussen & Co., Madras 2. 
— 4th October, 1940. The Collector of Madras, 


CMP No 3998 of 1949, 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 3 (2)—Collector 
taking possession of premises under section 3 (2)—-Order not one which can be quashed by the 
High Court ın certiorarı 

The order of the Collector under section 3 (2) of Madras Act, XV of 1946, 
taking possession of a premises for Government purposes 1s not a judicial order, 
nor 1s the purported act of the Collector a judicial act Such an order cannot 
be brought up before the High Court ın cerizorarı 


P Srınıvasa Iyengar for Petitioner 


K Veerasıwamı for the Advocate-General foi the Government Solicitor for the 
Respondent i 


KS ——— Application dismissed. 
Panchapakesa Ayyar, F Veradı Goundan and others, İn re. 
4th October, 1949 Cr MP No 2342 of 1949 


Crimnal tral—Fiaming of charges—Quashing— When proper 


A Court frames a charge on the evidence before it, and proceeds to trial 
Eventually ıt will ether convict or acquit the accused when they can have their 
appropriate remedies of appeal or revision When there is nothing illegal in the 
matter of framing the charge, and the only question of merits ın framing the charge 
on the evidence on record is involved, ıt will be highly madvisable to go into 
the merits regarding the framing of the charge against some of the accused, and 
stay the proceedings in the whole case. 


R Kupbuswamı for Petitioners 
KS —— Petition dismissed. 


Panchabakesa Ayyar, 7. The Indian Sugar and Refineries, Ltd, 
5th October, 1949 o Malarperumal Pillai, 
GMP Nos 5559 and 5560 of 1949 


Insolvency—Sut by insolvent for recovery of damages for breach of coniraci— Dısmıssal— 
Official Assignee financing insolvent for conduct of the suii—If “€ intervenes’? in the suzt so 
as to be lable for the costs of the suit. 

Where the Official Assignee finances the ınsolvent for the purpose of getting 
a decree against a stranger and benefiting the ınsolvent's estate ın the hands of the 
Official Assignee and but for which financing the insolvent mht never have been 
able to prosecute the suit, the Official Assignee must be held to have effectively 
‘intervened and interfered ” ın the suit The mere fact that the msolvency Court 
ordered the Official Assignee to pay the amount to the insolvent for the purpose 
of carryıng on the litigation for the benefit of the msolvent’s estate ın the hands 
of the Official Assignee will not affect either the factum of the Official Assignee’s 
intervention or interference ın the suit, or his legal liability, at least to the extent 
of the assets of the ınsolvent”s estate ın his hands, for the costs awarded ın the suit 
which he had financed and hoped to succeed ın for the benefit of the estate The 
absence of any bad motive on the part of the Official Assignee 1s immaterial The 
Official Assignee can be ordered not to disburse funds in his hands till disposal 
of an appeal by an insolvent against the dismissal of the suit and the determination 
of the ability for costs 


V.K Thiruvenkatachan, N V B Shankar Rao and G. Vasantha Pas for Petitioner. 
N T. Raghunathan for the Official Assignee. 
M.E Ragagopalachan and V Veeraraghavachan for Respondent 


K.S, əə 





Order accordingly. 
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Krishnaswame Nayudu, 7- T.A. Merion v Parvathı.Ammal. 
and September, 1949 CRP No 1349 of 1948. 
Madras Marumakkattayam Act (XXII of 1933), sections 6 and 7 (1)—Mamıage 
celebrated at a place in West Bengal—Petition for dissolution ın Court within whose juris- 
diction the respondent had a permanent dwelling—Jurisdiction . : 
Practice—Subordinate Court of one Prownce—iİf can order stay of sutt pending between 
the partes ın a Gourt subordinate to another eh Court of a different Piovince 
Although a marriage was celebrated ın a place outside the jurisdiction of the 
Court if the respondent has a permanent dwelling within the local lımıts of the 
jurisdiction of the Court a petition for dissolution of the marnmage under the 
Madras Marumakkattayam Act can be presented ın such Court It will be enough 
for this purpose if ıt is shown that the respondent has a tarwad or paternal home or 
his own home within the jurisdiction of the Court ın which the petition 1s filed. 
Actual residence at the tıme need not be shown , 
Where a petitioner for dissolution of marriage alleges that a valid marria 
with the customary ceremonies was performed, the factum of such ceremonies 
must be proved and ın the absence of such proof it cannot be said that a valid 
marriage under the Act was performed to entitle the petitioner to clarm dissolution. 
It 1s doubtful whether an order under Order 39, rule 2 of the Civil Procedure 
Code issued against a party would be binding on a District Munsif subject to the 
jurisdiction of another High Court situated in a different Province so as to compel 
him to stav further trial of a petition for dissolution Such an order .s no bar to 
the continuance of the trial of the petition for dissolution. 
V Ramaswamı Atyar, M V Ganapathi and P C Sarangapanı for Petitioner 
V Rajagopalachar: and A Achuthan Nambiar for Respondent 
KS — — — Örder set asıde and case remanded. 
Rajamannar, C 7 and Krıshnasıwamı Nayudu, 7 Boralıngıah v Narayana Gounder. 
sth September, 1949 Appeal No 277 of 1946. 
Tori— Malıcıous prosecution—Suirt for damages—Onus 
It ıs true that ın an action for malicious prosecution the plaintiff has to esta- 
blish absence of reasonable or probable cause and malice’ It is also true that 
the burden shifts after the plaintiff has let in prima facte evidence ın support of his 
case But the question of onus assumes quite a different character when the plea 
of the defendant 1s not a mere denial of the allegation of the plaintiff that the 
complaint was made without reasonable or probable cause but further, that the 
offence with which the plaintiff was charged are true to the knowledge of the 
defendant In such a case it is incumbent on the Court to look at the entire evi- 
dence adduced ın the case on either side and decide whether or not the defendant’s 
version, namely that he actually and directly was aware of the commission of the 
offence by the plaıntıff can be accepted İL R so All 713 at 717 referred 
When the complaint 1s false to the knowledge of the complainant not only 1s 
want of reasonable and probable cause proved but malice also 1s proved 
V Ramasıvamı Ayar for Appellant : 
Messrs Pais, Lobo and Alvares for Respondent 
KS ə Appeal allowed. 
Rajamannar, C F and Arıshnaswamı Nayudu, 7. Muhammad Amın Sahib v 
oth September, 1949 Tiruvannamalai Co-operative Society. 
S.A. No, 1345 of 1945 and A AA O No 28 of 1946. 
Madras Co-operative Socreties Act (VI of 1932), sectton 57-A—Application to Regtstrar 
to recover money payable to soctety under a decree—Transfer of decree to the Registrar by the 
Court which passed if under section 39, Crvil Procedure Code—İf essenhal 
A Registrar of Co-operative Societies acting under section 57-A of the Madras 
Co-operative Societies Act, 1932, cannot be treated as a Court within the 
meaning of section 39 of the Civil Procedure Code and'a decree-holder applying 
to the Registrar to recover moneys payable under a decree of a Civil Court need 
not get a transfer of the decree to the Registrar The proceedings taken by the 
Registrar under section 57-A of the Act may be of the same nature and may have 
the same result but they are not execution proceedings ına Civil Court governed 
by the Civil Procedure Code. 
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Küppuswamy v. Krishnaswamy, (1949) 1 M.L J. 199, approved, 
1. R. Arunachalam for Appellant in SA. No 1345 of 1945 and Respondent 
in A.A.A.O. No 28 of 1946. 


The Advocate-General and P K. Janakıram for Respondent in SA No. 1 345 of 
1945 and Appellant ın A A.A O. No 28 of 1946 





K.S ER Appeal dismissed. 
Horwill, 7. Balakrishna Ayyar v Veeranan Serval, * 
16th September, 1949. CRP.No 1293 of 1949. 


Specific Rehef Act (I of 1877), section 9—Sut under—If mantainable when property 
7s in custodia legis under an order under section 145 of the Criminal Procedure Code 

The plaintiff a co-owner claimed that he was in exclusive enjoyment of property 
as the defendants his other co-owners had leased the property to him He was 
disturbed ın his possession by the co-owners and he filed a petition under section 145, 
Criminal Procedure Code, and as a result of the enquiry the Magistrate was unable 
to say who was in possession. He therefore attached the property and put it m 
the possession of the local Tahsildar directing the parties to file a civil suit Instead 
of filing a regular suit, the plaintiff filed a suit under section 9, of the Specific Relief 
Act within six months of the date when, according to him, he was dispossessed by 
hıs co-sharers. 

Held: The mere order under section 145 of the Criminal Procedure Code 
was not sufficient to deprive the plaintiff of the right to relief in a suit under section 
9 of the Specific Relief Act where the plaintiff relies on his dispossession on a date 
prior to the proceedings under section 145 which up to the time of the filing of 
the suit had kept him out of possession. 

30 All. 331, followed. 7 GL.J. 331, distinguished. 43 LG. 1 53, not followed. 

N. T. Ramanışam and N. T. Raghunathan for Petitioner. 


KS. —— : Petition dismissed. 

Satyanarayana Rao and Basheer Ahmed Kalyanam Veerabhadrayya, 
Sayeed, FF. In re 

1027 October, 1949. Cr MP No 15329 of 1949 


Madras Maintenance of Public Order Act (I of 1947), section x (4)—Lafe of —Extension 
for one year from 12th March, 1948, by Noteficatıon of 27th February, 1948—Valıdıiy— 
Madras Ordinance (I of 1949)—Valhıdıiy and effect 

The Madras Maintenance of Public Order Act, 1947, ceased to have operation 
and died a natural death on the rıth March, 1948 ‘The bare power of extension 
of the life of an act 1s a legislative power and not a matter of mere administrative 
discretion and such power to extend cannot be delegated by the legislature to the 
Executive Government [Distinction between delegation of power to make the 
law and conditional legislation discussed | 

Jatındra Nath Gupta w Province of Bihar, 1949 F LJ 225 (1949) 2M.LJ 356 
(F.G), relied on. 

ATR 1948 All 414 and AIR. 1948 All. 435, dissented from. 

Madras Ordinance I of 1949 promulgated by the Governor on 11th August, 
1949, cannot have the effect of amending Madras Act I of 1947, which had ceased 
to exist. Sections 2, 3 (a) and section 4 (which purports to insert a new section 4-A) 
of the Ordinance are of no effect, as they do not purport to enact or revive a new 
law but only seek to amend or clear doubts 1n the old Act Section 3 (6) of the 

Ordinance however 1s an enacting provision and it retrospectively validates 
actions, proceedings, notifications and orders made under the Act at any time on 
or after 12th March, 1948 Such a power of validation is recognised by Courts 
in İndia and the Privy Council Section 3 (5) ofthe Ordinance is valid and 
operative 

N S. Man for Messrs Row and Reddy for the Petitioner 

The Advocate-General (K Rajah Ayyar) instructed by NT Raghunathan for 
the Public Prosecutor on behalf of the Crown 

K.S. Order accordingly on the preliminary point. 

li) 
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Raghava Rao, 7 Jayanabıbi o. Jayarabibi. 
a2th September, 1949 SA No 848 of 1947. 

Mahomedan Law—Settlement by husband in favour of wife of property in the hands 
“of tenanis—Absence of delivery of possession to wife—Effect—Mere recital of delivery of 
possessuon—lf sufficient. ə? . 

A Mahomedan executed a deed of settlement in favour of his wife of property 
in the*hands of tenants Under it the settlor reserved to himself the right to 
‘receive rents during his life-time and he also undertook to pay the municipal taxes. 
Though ıt was stated in the document “TI have delivered possession of the property 
to you even now ” ıt was not followed up by any attornment of the tenants to the 
“donee or by any reception of rents and profits by her. 

In the cirsumstances, 

Held, that the settlement will be of no avail to the wife for want of delivery 
of possession under it ALIR 1932 (P.G) 13, distinguished ‘The question 
whether or no possession was delivered 1s ın essence a question of fact and when 
there 1s a concurrent finding ın the courts below it cannot be interfered with in 
second appeal 


Y Suryanarayana for Appellant. 
G Venkatarama Sasirı for Respondent. 


KS Appeal dismissed Leave refused. 
Krıshnaswamı Nayudu, 7 Amaravathamma v Chinna Venkata Reddi 
4th October, 1949 C. R P. No 1210 of 1946 


\ 
Praciice—Surt by next friend of a minor to set aside compromise decree in an earlier 
partition sini as not binding—Surt decreed and matters ın issue in the prior suit tned and preli- 
mənary decree passed—No need to revive the earlier suit 


Where ın a suit by the next friend of a minor to set aside as not binding on the 
“minor a compromise decree ın an earlier partition suit in which the minor was one 
of the defendants, a declaration in favour of the minor 1s given and the matters 
which have been ın issue ın the previous suit have been tried and a preliminary 
decree has been passed ın the mınor's suit, there 1s no necessity nor any Justıfi- 
-cation for the Court for reviving the carlıer suit and allowing it to be tried 


S V Venugopalachan and C V. Dikshitulu for Petitioner. 
K.S Desikan for Respondent. 


KS. —— Petition dısmıssed. 
Krıshnaswamı Nayudu, 7 Ayyammal v Thangavelu Padayachi. 
6th October, 1949 AAAO. No go of 1949. 


Civil Procedure Code (V of 1908), Sectzons 47 and 151— Delivery of property ın conira- 
.vention of stay order—Application for re-delivery of property—Appeal against order on— 
Maıntaınabılıty 

It cannot be said that an application to direct re-delivery of a property delivery 
-of which was ordered in execution of a decree could be said to be not one relating 
to the execution of a decree In any event such application is maintainable under 
section 151 of'the Code of Cıvıl Procedure and an appeal lies from an order dis- 
missing such application 

Where after a stay of execution with notice an order for delivery of possession 
is made at the instance of a party who must be deemed to be aware of the stay 
«order, the order for delivery of possession cannot be allowed to stand \ 

K S Destkan and T. R. Ramachandran for Appellant. 


S Amudachan for Respondent 
KS. Appeal dismissed. Leave refused. 
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Rajamannar, C.F. and Knshnaswami Satyanarayana v. Bullıvenkayya.. 
Nayudu, 7. Appeal No. 163 of 1946. 
7th October, 1949 

Hındu Law—Gyfts— Joint family—Father or Manager—If can convey portion of 
property to his daughter or daughter of another coparcener as a marriage portion—Test of 
reasonableness of portion conveyed. 

According to the principles of Hindu Law, a father or a manager of a joint 
family can convey a reasonable portion of the family property as a marriage portiom 
to his daughter or to the daughter of another coparcener Such a gift would be 
in discharge of a moral obligation which continues even after the date of the marniage. 

71 MLJ 259; oz Mad. 113; 22 ML J. 321 and Mayne’s Hindu law, 
roth edition, section 370, relied on. 

The question whether a particular gift 1s reasonable or not cannot be decided. 
by any rule of thumb It cannot be held that a particular proportion of the family 
property 1s always reasonable. It must be left to the Court to decide in each case 
whether the gift is reasonable ın all the circumstances under which it is made. 

Case-law reviewed. 


M. S, Ramachandra Rao and T. V R. Tatacharı for Appellant 


A. Sundaram Azyar, G G Venkatasubba Rao and Ch. Suryanarayana Rao for Res- 
pondents. 


KS. — — Appeal allowed. 
Govinda Menon, 7. Kandaswamı Naick v. Ponnu Naick 
7th October, 1949 S. A No. 1095 of 1947. 


Madras Estates Land Act (I of 1908), secizon 1 f2— Absence of nolıce to ryot renders 
sale void, 

The service of notice on the ryot is an imperative condition precedent to the 
Collector appointing an Officer to conduct a sale for arrears of revenue under 
the Madras Estates Land Act A sale held without service of a proper notice is. 
null and void İf the sale is a nullity there 1s no duty cast upon the defaulters 
o bring a suit to set ıt aside 

Case Law discussed I1L.R. 26 Pat. 340 (F B.) distinguished 

R. Bashyam and R. Ramasubba Azyar for Appellant 

R. Viswanathan and T. R. Srinivasan for Respondents 


K.S. —— Appeal dismissed. No leave- 
Krıshnaswamı Nayudu, 7. Venkateswara Ettu Naicker v Ayyammal- 
7th October, 1949. A A O No. 80 of 1947° 


Civil Procedure Code (V of 1908), Order 21, rule 66—Absence of proclamation as 
required by—Efect on sale—Applıcatıon to set aside sale—Lamitation 


It ıs no doubt not easy to draw the line between irregularity and illegality 
in an execution sale, but where a substantial provision of law has been violated. 
as in the present case, Order 21, rule 66, Civil Procedure Code, the sale should be 
regarded as having been illegally conducted. The object of Order 21, rule 66 
is to afford a security for the fairness of public sales, that ıt has been properly pub- 
lished and that ıt would attract purchasers But, if the specific provision as to 
proclamation 1s violated, there could be no doubt that the sale cannot be allowed 
to stand İt cannot be said that the total failure to make the proclamation under 
Order 21, rule 66, is a mere irregularity in the publication or conduct of the sale, 
Such a sale will be illegal and void To an application to set aside such an illegal. 
and void sale, Article 181 of the Limitation Act would be applicable, : e., three 
years from the tıme when the nght to apply accrues. Article 166 would have no 
application. 

V. Ramaswamı Âıyar and R. M Halasyam for Appellant. 

1. K Subramana Pilla tor A C. Sampath Avyangar and M Natesan for Respon- 
dents 


K.S. — Appeal allowed. Leave refused. 


- 
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Satyanarayana Rao and Basheer Ahmed Sayeed, 77. Narasimhamurthy, Jn re. 
11/42 October, 1949. Cr M.P. No. 1527 of 1949. 

Madras Maintenance of Public Order Act (I of 1947), section 2 (1)—Member of 
Gommumst Volunteer Corps * traimng youths ın drill and parade exercises with lathıs, holding 
classes spreading revolutionary ideas and creating class hatred “If sufficient ground for 
detention : 

Mere traınıng of youths ın drill and parade exercises, with lathıs, etc , and hold- 
ing classes 1s not a subversive activity and would not justify detention under Madras 
Act I of 1947 of a member of the Communist Volunteer Corps taking part in such 
Organisation. It ıs not an activity calculated to endanger public safety or the 
Maintenance of public order. A ban imposed under section 16 of the Criminal 
Law Amendment -Act subsequently on the Communist Volunteer Corps has not 
the effect of converting the activity of the member, if any, before the ban imposed 
by the Government, retrospectively into an activity of the kind contemplated by 
section 2 (1) of Act I of 1947 If the member continues to be a member of an 
association which has been declared unlawful, punishment is provided for it under 
section 17 of the Criminal Law Amendment Act. 


N.S. Mam for Messrs Row and Reddy for Petitioner 
N T. Raghunathan on behalf of the Crown 


K.S, — — Petiton allowed. 
Rajamannar, C 7. and Chandra Redd, 7 Venkataseshamma o, 
13th October, 1949 Ranganayakamma 


C. M. P No 4404 of 1949. 


Practue—Filing of appeal with patently deficit Court-fee—Appellant’s inability to 
secure enough money for payment of full Court-fee —If ground for excusing delay—Grant of 
lime to pay deficat by admission Court—Right of other side to question 

A party who did not have the means to pay the Court-fee on an appeal should, 
if so advised, file the appeal ın forma paupers The practice of filng an appeal with 
a patently deficit court-fee simply because before the last date of filing the appeal 
the appellant 1s unable to secure enough money for payment of the full court-fee 
and then taking time to raise the deficit amount and getting the delay excused as 
a matter of course cannot be tolerated 

Where the delay 1s excused by a judge sitting in the Admission Court without 
notice to the other side, it 1s assumed that the other side would be always at liberty 
at a subsequent stage or even at the hearing of the appeal to contend that the delay 
should not have been excused. It cannot be said that the only course for the other 
side was to file a review application 

51 ML J. go, referred ; 1 L VV. 440, approved. 

It ıs desirable that notice should be given in such cases to the other side to 
obviate inconvemence and expense which might be avoided if the Court were to 
eventually refuse to excuse the delay, 

1. E. Ramabhadrachanar and Ch. Suryanarayana for Petitioner. 

R Ramamurth for respondent. 

Respondent directed to Surnish security. 


R Ayyar, 7 G .... Hosiertes, Ln re. 
13 clober, 1949. r O. 1222 of 1948. 
/ (Cr R. P. No. 1160 of (9) 


Industrial Disputes Act (XIV of 194.7), sections 23, 24 and 26 (2)—Reference of dispute 
to tribunals vague, general and so invalid—Lock-out by the management after such reference— 
If illegal and offence—Madras Act (XII of 1940), section 5— Validating references—If 
renders lock-out illegal 

Where a reference by the Government to an Industrial Tribunal 1s too vague 
and general and invalid, the “lock-out ” by the management and directors of a 
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" rm involved in the dispute cannot be said to be illegal and their conviction under 
sections 23 and 24 of the Industrial Disputes Act (XIV of 1947) read with section 
26 (2) will not be sustamable. Madras Act XII of 1940, section 5 has not got 
the effect of making the lock-out illegal retrospectively by validating such references. 
The fact that the lock-out was commutted before the High Court decisions holding 
such general and vague references invalid will not make them lable | 


B. V Subramanyam for Petitioners : 
The Assistant Public Prosecutor (A. S. Stvakaminathan) for the Grown 


RS. Convictions and sentences set aside. 


Satyanarayana Rao, 7., on. difference of opinion between Lakshmınarayana, In re 
Horwill and Balakrishna Ayyar, 77. Cr M P No. 1536 of 1949 
19th October, 1949. 

Madras Maintenance of Public Order Act (I of 1947)—Clandestıne purchase and 
amport of explosives and smuggling them to communist camps in Hyderabad State—If justifies 
detention—Acts constituting grave offence under Explosive Substances Act—Action under 
Act I of 1947—Bona fides 

Where the gravamen of the charge against a detenu as disclosed ın the ground 
of detention was that he had been clandestinely purchasing and importing from 
outside sulphur graphite, saltpetre and potassium and smuggling them to communist 
camps in Hyderabad State, 1t cannot be said that such activity 1s calculated to 
endanger the public safety and maıntenance of public order in this Presidency. 
Such a ground 1s entirely outside the purview of Act I of 1947 and an order of 
detention on that ground cannot be justified 


The fact that the Government abandoned the intention of prosecuting the 
case initiated agaınst the detenu under the Explosive Substances Act affords a 
basis for mferrmg lack of good faith on the part of the Government in detaining 
the person under Madras Act (I of 1947 ) 


S: Knshnamurthy for Petitioner 
N T. Raghunathan for the Public Prosecutor. 


KS —— Petıton allowed. 
Panchapakesa Ayyar, 7. Abraham, Jn re. 
19th October, 1949 Cr R C No 1035 of 1948. 


(Cr R P. No. 975 of 1948). 
Penal Code (XLV of 1860), seciton 341—Wrong ful restraint—Gust of offence—** Pro- 
ceeding in any direction ”” — Meanıng 


A drıver of a bus purposely made hıs bus stand across the road in such a 
manner as to prevent another bus which was coming from behind to proceed further. 
a prosecution for wrongfully restraııng the driver and passengers of the other 

us, 

Held The driver of the first bus was guilty of wrongful restraint The words 
“€ proceeding ın any dırection ” ın section 339 of the Penal Code must only mean 
proceeding ın that direction and not in any other direction, much less ın the reverse 
direction. It cannot be said that because the driver and passengers of the other 
bus could have got down from that bus and walked away in different directions 
or even gone ın that bus to a different destination in the reverse direction there 
was therefore no wrongful restraint 


(1946) 2 ML) 28: 1946 MWN (Gri) 118, reed on, (1942) ə ML J. 
ıq ILR 1942 Mad. 696, distinguished (1942) J 


S. Knshnamurthy and Vepa P Sarathy for Petitioner. 
The Assistant Public Prosecutor (4 S, Sıvakamınathan) for the Crown. 
K.S. —— Petition dismissed. 
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Viswanatha Sasirt, F. Govindappa ə? Chayappa. 
4th October, 1949. SA. Nos. 1474 and 2113 of 1945. 
Madras Estates Land Act (I of 1908) Section 3 (11), 27 and 28—Payment of rent 


at a particular rate for 20 years—Presumption—Mera charged as perquasites payable to 
hereditary village officers—Fishery fee and fee for use of landlord’s thrashing flov and other 
amenitius—tlf illegal levy 


A mera (payable as a perquisite to hereditary village officers) cannot be 
said to be in the nature of an illegal levy 27 Mad. 332 (336) relied on 69 ML J. 
917 considered. The payment of meras having been made for a series of years 
and being connected with the agricultural economy of the village, ıt cannot be” 
said that ıt is in the nature of an ill. gal levy. 


Fishery rents are also deemed to be rent and realisable as such by the 
landlord 


A ryot, who owing to the want of a thrashing flogr of his own, uses the 
thrashing floor provided by the landlord is hable for a cess for the use of the 
thrashing floor 42 Mad. 197 (202) relied on. 

Where for about 20 years a rent higher than what was paid in 1861 has 
been paid, ıt cannot be said that the rent so paid during those years was not fair 
within the meaning of section 28 of the Madras Estates Land Act Under section 
27 of the Act a presumption arises that the ryot holds at the same rate and 
under the same conditions as he did in the preceding revenue year 

Ch Suryanasayana Rao for Appellant 


R Srimvasa Rao for Respondent 


KS ———— Appeals dismissed. No leave. 
Rajamannar, G 7 and Chandra Redd, 7. Madhava Rao o. Parthasarathı Rao. 
5th October, 1949 Appeal No. 224 of 1946. 


Hindu Law—Will—Construction—Bequest to sısters—Absolule or limited estate— 


Test. 


A will provided inter aha —“ All the properties mentioned in the schedule shall, 
after my death, be enjoyed by my mother, M, so long as she 1s alive After her 
death, the said properties shall be divided into four shares equally by my four 
sisters, namely, A, 2, C and D and the same enjoyed and if any one of them does 
not have male or female santhatht her share shall after her death be divided 
and enjoyed by all the individuals who have issue ın equal shares”? Ona con- 
struction of the will, 

Held, each sister of the testator took a fourth share absolutely. The clause 
providing for the contingency of one of the sisters dying without male or female 
issue 1s vold as repugnant to the earlier absolute disposition ın favour of each of 
the sisters Where one of the sisters had an adopted son it cannot be said she 
was without issue (sanihathı) 

P Somasundaram and M Dwarakanath for Appellant 


N Bapırauand G V Narasimha Rao for Respondents 


KS. —— Appeal allowed. 
Rajamannar, C 7 and Parısa Mudalıar v Nataraja Udayar 
Krıshnaswamı Nayudu, 7 Appeal No 287 of 1946. 


6th October, 1949 


Hindu Law—Lımıted owner—Altenation to meet marriage expenses of daughter s son— 
If for legal necessity and binding on the reversvoners 


An alienation by a limited owner for the purposes of meeting the marriage 
expenses of a daughter’s son will be binding on the reversioners irrespective of 
the circumstance whether the father was in a position or not to meet the expenses 
of the marriage, provided it 1s shown that the lmited owner acted not with 
extravagance but with the best of motives. 
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67 M.LJ. 204 ILR. 57 Mad. 772 relied on. 

K. Parasurama Atyar for Appellant. 

7.M.Rrıshnasıamı Aiyar, N. Sıvaramakrısına Aryar and A. Balasubramanıa Aryar 
for ist Respondent 


KS. —— Appeal allowed. 
Knsknaswami Nayudu, 7. Adisesha Ayyar v. Papğammal. 
12th October, 1949. AAAO. No. 258 of 1946. 


Execution petiteon—Constructrive res judicata—Service ın earlter petition by affixture 
—No finding that tt was sufficient service—Effect—Crvil Procedure Code (V of 1908), Order 
5, Rule 19—Scope 

The principle of res judicata should be applied very cautiously to execution 
petitions. When a notice of execution appii ation is ordeied by Court to be 
served on the def.ndant and the notice has to be affixed to the door of the 
dwelling house owing to the absence cf the defendant, the Court must either 
declare ıt sufficient or order such service as it thinks fit, as it is ımperatıvely 
required to do so under Order 5, rule 19, Civil Procedure Code, and in a case 
where it 1s sought to apply the constiuctive principle of res judicata against the 
defendant the omussion of the Court to make such a declaration as enjoined by 
the code 1s fatal 

I. V Ramanatha Ayar and K. S. Ramamurth for Appellant. 

T. R. Srinivasan and 5 Gopalarainam for Respondent. 


K.S. — Appeal dismissed. 
Viswanatha Sasin, 7. Vinayagam Pilla: v. Udayappa Chettiar. 
12th October, 1949. S.A No. 1674 of 1946. 


Madras Estates Land Act (I of 1908), Sections 112, 116 and 145—Person other 
than registered pattadar in possession as owner— When entitled to notice as defaulter. 


Notice to the “defaulter” required by section 112 of the Estates Land Act is 
merely a notice to the registered pattadar or his heir, if he be dead, or to his 
transferee whom the landholder 1s bound to recognise under section 145 of the 
Act or has in fact recognised asa ryot Where, however the person, claiming to 
be the owner of the holding had not been recognised as a ryot by the landholder 
he could not be deemed to be a “defaulter” entitled to the notices prescribed by 
sections 112 and 116 of the Act. .\ rent sale will not be invalid by reason of the 
want of notice to him. A sale after such notice to the registered pattadar will 
be valid But the notices have to be served ın the manner prescribed by section 
73 (2) of the Act. Where personal service of the notice was neither made nor 
even attempted to be made the rent sale will be a nullity. 

If a landlord ıs empowered by statute to sell and forfeit the holding of a 
ryot for the realisation of rent due to him and thereby extinguish the proprietary 
rights of the ryot, the conditions prescribed by the statute authorising the sale, 
forfeiture and extinction of the proprietary rights of the ryot should be strictly 
complied with When a sale held without due notice is ınvalıd it could be 
treated as a nullity not only by the registered pattadar but by persons having 
an interest ın the holding Where a defaulter dies before the date of the sale his 
heirs would have to be served with the notice preseribed by section 116 (1) of the 
Act and section 147 of the Act does not dispense with the necessity for the issue of 
such notice to the heirs, 


Where the Collector usurps the functions of the selling officer by fixing the 
date, tıme and p.ace of sale and publishing the proclamation of sale ın the village, 
the rent sale is wholly invalid. (1940) r M.LJ. 20, applıed. The amendment 
of sections 116 and 117 ın 1934 have not affected the principles applicable. 

A. Swaminatha Âıyar and S. Thiagaraja Azyar for Appellant. 

T. M. Ramaswamı Ayar for Respondent. 


K.S. — 





Appeal dismissed. Leave refused, 
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Rajamannar, C 7. and Murugappa Mudalıar ə, Desappa Nayanım Varu. 


Chandra Redd, 7 Appeal No 312 of 1947. 
12th October, 1949. 


Executton —Manor judgment-debtor attaining majority in the course of the execution 
proceedings—Decree-holder if bound to have the debtor declared mayor—Sale without doing so 
— Valıdöıy 


There ıs no direct authority that the decree-holder ıs under an obligation 
to take steps to have it declared that an erstwhile minor judgment-debtor has 
attained majority after the filing of the execution petition and a sale held without 
notice to such judgment-debtor as major will not be invalid 


20 MLJ 479, distinguished. 


If the debtor became a major after the execution petition was filed, he could 
have himself brought that fact to the notice of the Court There 1s nothing ın law 
which made it obligatory on the part of the decree-holder to have him declared 
asa major 


The Advocate-General (K Rajah Azyar) and D. Narasaraju for Appellant 


S A Seshadrı Sıyangar, K B Knshnamurth, C A Vardyalingam and A N Veera- 
raghavan for Respondents 


KS. ——— Appeal allowed in part. 
Viswanatha Sastrı, 7 Sanyasi v Guruvulu. 
12th October, 1949 S. A. No 1840 of 1947. 


Hindu Widows’ Re-marniage Act (XV of 1856), section 5—Gift to woman at the time 
of her marriage subject to custom of community that on her re-marreage the property should 
revert to her first husband”s famıly—Seciton does not affect operation of the customary rule, 


Where a gift of jewels made to a woman at the time of her marriage is subject 
to the custom of the community, that on her re-marriage the property should 
revert to her first husband’s family, section 5 of the Hindu Widows’ Re-marriage 
Act would not affect the operation of the customary rule with reference to the 
gift : 

B V Subrahmamam for Appellant 

M $ Ramachandra Rao and M Knshna Rao for Respondent 


KS Appeal dismissed Leave to appeal refused. 

Rajamannar, C 7 and P Venkatachary v The Judge, Court of 
Chandra Reddı, 7 Small Causes, Madras 

13th October, 1949 CM P No 3985 of 1949 


Madras Buildings (Lease and Rent Control) Act (XV of 1946)—Portions of building 
let separately—Landlord can file an application for obtaining possession of entire house for 
his occupation 

Though the definition of a building in the Madras Buildings (Lease and Rent 
Control) Act includes a portion of the building, ıt does not mean that the owner of 
a building, portions of which have been let separately, cannot file an application 
for obtaining possession of the entire house as a building What 1s sufficient for 
the landlord 1s not the real question,- but whether he requires te entire building 
bona fide for his occupation. 


V. V. Devanathan for Petitioners 
G. Chandrasekhar@ Sastrı and G. Venkatesa Ayar for the 2nd Respondent. 
E.S. — Petition dismissed, 


1 
- 


— 
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Panchapakesa Ayyar, 7 Ponnuswami, İn ze. 
ıgih October, 1949. Cr R C No 1064 of 1948. 
(Or R. P. No 1004 of 1948.) 


Indian Penal Code (XLV of 1860), sectton 304-A—Rash and negligent driving of 
Motor lorry causing death of pedestrean—Offence—Contributory negligence of the victim— 
Effect. 


When there 1s ample proof that a motor lorry driver had brought on the 
death of a pedestrian by his own negligence and rash driving and attempting to 
overtake some heavily Jaden bullock caits on the road, the driver must be found 
guilty of an offence under section 304-A, Penal Code Contributory negligence, 
in the strict sense of the term, has no place in Criminal law The fact that the vic- 
tim was tipsy and staggered unexpectedly and contributed to the accident 1s 
of no avail "The driver could and should have avoided the accident by his care 
and caution. The contributory negligence of the victim 1s irrelevant except for 
the purpose of sentence 


S Rangaswamı Ayyangar for the Prtitioner 
The Assistant Public Procutor (A S$ Sivakaminathan) on behalf of the Crown 





K. 5 — Sentence reduced, 
Panchapakesa Ayyar, 7. Munuswamı Naicker v Kannıappa Naıcker, 
20th October, 1949 Cr R C No. 353 of 1948 


(Cr. R P. No 323 of 1948) 


Indian Penal Code (XLV of 1860), section 504—Abuse of a person in lus absence 
—When offence under section 504. 


The gravamen of the charge under section 504 of the Indian Penal Code 
hes in the utterer provoking the victim by his words to commit an immediate 
breach of the peace. That can only occur if he utters the words ın the presence 
of the victim or has them conveyed to him by letter or messenger Few sane 
persons will commit a breach of the peace on mere hearsay evidence, and 
without even verification In the absence of evidence that the utterer of the 
abusıve words asked some persons to convey his insulting words uttered ın his 
absence to the person abused, a pruma facie case urider section 504 of the Penal Code 
cannot be said to have been made out 

Askar Ah and A A S Mustafa for Petitioner 

S. Venkatachalam for B C Seshachalam for Respondent 

The Assistant Public Prosecutor (4 $. Stvakaminathan) on behalf of the Crown 





K.S. — Petition dismissed 
Panchapakesa Ayyar, F Vedanta Desikan, 7» re. 
20th October, 1949 Cr RG No 1249 of 1949. 


(Cr. R P No 1210 of 1949). 

Criminal Procedure Code (V of 1898), section 544 and Criminal: Rules of Praciice, 
Rule 384—Power to summon or not defence witnesses at Government expense—Discretionary, 

The power to summon witnesses for the defence at the expense of the Govern- 
ment 1s discretionary and not mandatory 

Where a person was prosecuted under section 15 of the Madras General Sales 
Tax Act, for failure to pay the sales tax, 1t cannot be said that the trial Court was 
wrong in refusing to summon his costly defence witnesses: at public expense. 
Magistrates will do well when passing orders refusing to summon witnesses at 
public expense to give reasons for the order, namely, that they do not consider 
the spending of“Government money in the particular cases to be in direct 
furtherance of the interests of public justice 

V. S. Rangaswamı Ayyangar for Petitioner. 

The Assistant Public Prosecutor (A. S. Stvakaminathan) on*behalf of the Crown, 


K. S. i —— Petition dismissed. 
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Krıshnaswamı Nayudu, 7. Venkatasubba Reddı ə Chenchamma 
13th October, 1949 C R P No. 938 of 1946. 
Civil Procedure Code (V of 1908), Order 33—Petstion for leave to sue in forma 
pauperis—Pettioner having some property in which he had saleable nterest—Necessity 
to prove that he was not able to raise monzes on the property : 

It cannot be laid down as an abstract proposition that in every case where 
the plaintiff has got a mortgage or a similar claim he cannot be regarded as a pauper. 
It depended onthe circumstances of each case whether the plaintiff could raise 
money on the property It cannot be said that a person can be held to be a pauper 
without some further evidence that he was not able to raise momies on the 
property in which he has got a saleable interest. 

AIR. 1934. Mad 561, zrehed on. 

Kastun Seshagırı Rao and Kasturı Sıvaprasada Rao for Petitioner. 

K Umamaheswaram for Respondent. 


K.S Petition allowed and application remanded. 
Krıshnaswamı Nayudu, 7. Veluchamı Pillai v. Sankaralingam Pıllai. 
13th October, 1949. G.R P. No 1914 of 1947 


Court-Fees Act (VII of 1870), schedule II, article (B)—Applicabilityp—Appeal against 
the final decree ın a sut for partiteon—Court-fee payable. 


The appeal against e1ther a preliminary or a final decree, arising out of a suit 
for partition, must be treated as one incapable of valuation and Article 17 (B) 
of Schedule II, of the Court-Fees Act 1s the only Article that would be applicable. 
Article 1 of Schedule I 1s not applicable and ad valorem court-fee cannot be charged. 

Where the subject matter of an appeal against a final decree for partition 
ıs the amount of the owelty payable to the plaintiff on partition, as also the amount 
of the share of profits, consequent on his being declared entitled to a share ın profits, 
they are ordinary incidents in a suit for partition 

If an appeal arises ın a suit for partition, the court-fee payable will be the fee 
provided for under Article 17 (B) of Schedule II of the Court-Fees Act 


R Sethurama Sasin for Petitioner. 
The Government Pleader for the Government (K Kuttikrishna Menon). 


Ks. Petition allowed. 
Krıshnaswamı Nayudu, 7. Annapurnamma v Jagannadham 
18th October, 1949 C R P No 133 of 1948. 


Limitation Act (IX of 1908), artıcle 182 (5)—Execution petition asking for arrest— 
Order “ Fudgment-debtor not found for arrest. Struck off “—If keeps the petition alive 


The decree-holder filed an execution petition on 2ist September, 1936, for 
issue of a warrant for arrest of the judgment-debtor On 23rd September, 1936, 
an order for arrest was passed. On 2ıst October, 1936, the following order was 
passed — . 

“ Tudgment-debtor not found for arrest Struck off” A subsequent exe- 
cution petition was filed on 31st March, 1947, more than 11 years after the order 
on the previous petition It was contended that the order “struck off” was not 
a final order and the prior petition must be deemed to have been pending and the 
present petition was only a reminder to continue the proceedings and therefore 
Article 182 (5) of the Limitation Act will not apply 

Held: In the prior petition ordering issue of warrant, 2oth October, 1936 
was fixed for return of the warrant after execution as required by Order 21, Rule 
24. (3) of the Civil Procedure Code As it was not executed there was nothing 
more to do, the petition exhausted itself and the order striking off was a “ final 
order’? It cannot be said that it was not a judicial order or a final order as is 
mentioned under Article 182 (5) of the Limitation Act Accordingly the 
subsequent application filed beyond three years of that order 1s clearly barred by 
Limitation 

NRC 
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21 All. 155 not followed 
V Parthasarath for Petitioner 
G Chandrasekhara Sastre for Respondent 


KS Petition dismissed 
Panchapakesa Ayyar, 7 Mohammed Abdul Kadar Marakayar, Jn re. 
20th October, 1949 Cr R C No 451 of 1949. 


(Cr R P No qor, etc, of 1949). 

Penal Code (XLV of 1860), sectzon 282—Owner of boat knowingly and neghgently 
allowing overloading his boat so as to endanger life of the persons carned—Laability to con- 
viction 

The owner of a boat, who knowimgly or negligently allows overloading of his 
boat so as to endanger the lıfe of the persons therein will be lable under section 282, 
Penal Code. He cannot say that the &ındal who was ın actual charge of the boat 
was alone liable. 1948 All. LJ 354, destingushed Even if direct knowledge of 
the owner of the overloading 1s not proved, his negligence in that he did not take 
due care and attention will make him hable. 

S. A. Ahmed Meeran for the Petitioner. 

The Assistant Public Prosecutor (4 S. Sivakaminathan) on behalf of the Crown. 


K.S, Fines reduced. 
Govinda Menon and Basheer Ahmed Sayeed, 77. Velayudam, In re. 
ard November, 1949. Cr M. P. Nos 2647, etc , of 1949 


Madras Ordinance (IV of 1949, re-enacting Madras Act I of 194/7)—Sechons 4-A 
and 19—Validity. 

Section 4-A and section 19 of Madras Ordinance IV of 1949 cannot be held 
to be ultra wires the powers of the Governor. 

History and scope of legislation by Ordinance traced. 

The power of the Governor to make Ordinances are as wide as the powers 
of the Legislature and there 1s no reason why a Governor should not be at liberty 
to promulgate retrospective Ordinances 

A. Ramachandran of Messrs Row and Reddy for Petitioner. 

The Advocate-General (K Rajah Ayer) and N T Raghunathan for the 
Public Prosecutor and the Crown Prosecutor on behalf of the Crown 


KS. Ordinance IV of 1949 held ıntıa vires. 
Panchapakesa Ayyar, 7. Gopalan, Jn re. 
4th November, 1949. S R No 13509 of 1949. 


(Cr M. P sought to be preferred). 
Criminal Procedure Code (V of 1898), section 561 (A)—Scope—Power to direct that 


no police officer should be present when a person in jail gives instructions to his vakıls in, respect 
of appeals filed by him 

The High Court has the power to safeguard the rıghts of parties before ıt ın 
Civil and Criminal cases and those rights have been safeguarded and çontınued 
under section 561-A, Criminal Procedure Code and the High Court ought to see 
that those rights are not infringed. Where a person ın jail has appealed to the 
High Court he has a right to instruct vakils without a police officer being present 
and taking verbatim short hand notes of his instructions * There is no rule under 
which an appellant can be made under mere executive orders of Government, 
to submit to the presence of a police officer at the interview between him and his 
Counsel. 

(1945) 1 MLJ 86, distinguished. 

A. Ramachandran of Messrs Row and Reddy for Petitioner 

The Crown Prosecutor (Govind Swaminathan) on behalf of the Crown. 


K.S. Petition ordered, 
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Viswanatha Sastri, 7. Lakshmanaswamı v. Sitaramamurthi. 
12th October, 1949 S. A No. 1879 of 1946. 

Hindu Law—Partiteon—Accounting—Liability for interest. 

VVhenınterest 1s realised by a member of the famuly in possession of family funds, 
it is to be considered as an accretion to the family by way of income and a share 
therein must be given to the member suing for partition As between coparceners 
the fact that the famıly 1s engaged ın trade does not convert their relationship 
and the trade into a partnership If the family becomes severed, the family trade 
ıs held by the manager who has ın respect of ıt the same duties to perform as in 
respect of any other 1tem of coparcenary property After the disruption the powers 
of the manager are not those of a surviving coparcener but of a co-owner or a tenant 
in common in management. The principle of partnership law cannot be apphed 
in their entirety to the partition of a joint family business as such and the settle- 
ment of the accounts of such business In the case of co-owners, the mere fact 
that one of them realises the common asset or outstanding does not mvolve a 
liability on bis part to pay interest upon the amounts realised to the other 
co-owners 


K Bhımasankaram and Vepa P. Saraihy for Appellant 
D .Narasarafu and K B Krishnamurth for Respondents 


Ks — —— Appeal dismissed. Leave refused, 
Subba Rao and Somasundaram, 77. Soundararaja Pıllaı v Soundararaja Perumal 
12th October, 1949. Devasthanam. 


Appeal No 612 of 1947. 

Practice—Referring issues that arise ın the case to deciston of Commissioner—Propriety - 

The main issue ın a case was “ whether the suit, as framed for rendering 
explanations with reference to the various claims, 1s not sustainable and whether 
the plaintiffs remedy in the circumstances of this case 1s only by way of claims for 
definite amounts by surcharge and falsification ” 

The other issues related to the particular items of misappropriation, etc, 
stated in the plaint 

The District Judge passed a preliminary decree referring the entire matter 
to the Commissioner for takmg evidence and for deciding the issues raised in the 
case 

On appeal, held, ıt 1s not the province of the Commissioner to decide the 
issues that arise ın the case The procedure followed by the District Judge was 
entirely wrong and his decree should be set aside 

G R Fagadsa Aıyar and R Sundaralıngam for Appellants 


K. V Ramachandra Asyar and S Thwyagaraja Âyyar for Respondents 





KS Appeal allowed. 
Horwill and Balakrishna Ayyar, FF Muthu əz. Narayanan. 
13th October, 1949 L P A. No ı of 1948. 


Hindu Law—Marnage—Asura form—Test—Malabar—Ezhuvas —Receıpt of one 
soveretgn by bride’s father as memmekanom—ZIf makes the marriage one in the asura form. 

Every marriage ın which memmekanom 1s received by the bride’s father need 
not necessarily be a marriage in the asura form When that payment ıs made 
merely in order to conform to custom or out of respect for tradition, the marriage 
will not be one ın the asura form. But when the payment is as a matter of actual 
fact and not mere form, a biide price, the marriage will be an asura marriage 
When at the time of the marriage the father of the bride gives her property the. 
value of which exceeds the amount of memmekanom, there is no 100m whatever 
for the application of the notion of “ bride price” 


K Kuttskrishna Menon and T. C. Raghavan for Appellant. 

C S Swamnathan and D A Knshna Vanar for Respondent 

K.S. 
NRC 





Appeal dismissed. 


52 


Govinda Menon, 7 Kotharayan v Muthu. 
14th October, 1949 S A No 1053 of 1947. 


Limitation and adverse possessoon—Stanı under Malabar Law—Succeeding stani— 
Position of, for purposes of limitation 

As regards limitation and adverse possession a succeeding sfanı 1s in the position 
of a person who inherits an estate so that if the period of limitation has begun to 
run during the life time of a person who holds the property his successor ın interest 
will also have such period running against him. 

41 Mad 4, followed; 28 MLJ 669, considered 

C Umkanda Menon for Appellant. 

K Kuttıkrshna Menon and V Balakrishna Eradı for Respondents 


KS — Appeal dismissed Leave refused. 
Krıshnaswamı Nayudu, F Krishna Poduval ə Lakshmi Nethiar- 
18th October, 1949 C R.P. No 163 of 1948. 


Gıml Procedure Code (V of 1908), secizon 152—Amendment—Scope—Correction of 
survey numbers of the property ın the schedule to the blamt and decree—Permıssıbılıiy. 

Where there is no dispute as regards the identity of the property nor as regards 
the boundaries to ıt and there was no controversy at all at the tıme of the suit as 
to the identity of the property which has been the subject of the kanom deed, 
an amendment to correct the survey numbers can be made Tn the case of an 
error as regards the survey numbers which has crept into the plaint and the decree 
an amendment can be made 

(1947) 2 MLJ 72 and (1948) 2 MLJ gor, referred to. 

P Ramaknshna Ayar for Petitioner 
N. R Sesha Aıyar for Respondent 


KS ———— Petition dismissed. 
Chandra Reddy, F Venkatakrishna Ayyar v The Official Receiver. 
20th October, 1949 “ GRP. No 180 of 1949. 


Provincial Insolvency Act (V of 1920)—İnherent power of Insolvency Court—If can 
be wnvoked by the Official Recetver to rectıfy his errors—Sale held by the recewer—Jf can 
be set aside. 

The Official Receiver can invoke the inherent jurisdiction of the Insolvency 
Court to rectify any error or mistake committed by him and the Court has ample 
power to prevent an injury to the estate resulting from any act or decision of the 
receiver. 

Where the Official Receiver wrongly notified in the proclamation of sale 
that the property was subject to an encumbrance of Rs 7,000 (while the encum- 
brance was only Rs 3,500) and the only bidder purchased: the property for Rs 255, 
it is open to the Official Receiver on discovering his mistake to move the Court 
for setting aside the auction sale and thereby rectify the error committed by him 

D Ramaswami Aıyangarand P $. Srinivasa Desikan for Petitioner. 

V. V. Raghavan and S Kothandarama Nayanar for Respondent. 


KS — —— Petition dismissed. 
Horwill and Balakrishna Awyar, FF Kannan, In re. 
24th October 1949 Cr.M P. No 2686 of 1949. 


Criminal Procedure Code (V of 1898), section 196-A—Sanctron under—When essental. 

Where the principal object of a conspiracy was cheating, and the forgery, 
fabrication of false documents and the like were merely steps taken by one or other 
of the accused for the purpose of effecting the object of their conspiracy and were 
clearly subsidiary and subordinate to the main object of cheating, no sanction of 
the Provincial Government or of one or the other of the authorities mentioned 
in section 196-A of the Criminal Procedure Code is necessary for the trial 

S. Kroshnamurtht and Vepa P Sarathy for petitioner 

The Crown Prosecutor (S. Govind Swaminathan) on behalf of the Crown. 

K.S Petition dismissed. Leave to appeal under S. 411-A, 

— Cr. P, Code refused. 
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‘Viswanatha Sasin, 7 Ramalingaswami Naıcker v Venkataswamy Naicker, 


a5th October, 1949 A A O No 254 of 1949. 

Civil Procedure Code (V of 1908), section 47—Appeal—Order settling terms of sale 
proclamation—If and when open to appeal 

If there 1s an order of Court settling the terms of the sale proclamation which 
does not,in any way determine or affect the rights of parties, then the order 1s not 
open to appeal But, if in settling the terms of sale proclamation the rıghts of 
the judgment-debtors inter se or owners of the equity of redemption mler se are 
affected by the order of the Court, then that would be a matter relating to the 
execution, discharge or satisfaction of the decree and the decision of the Court 
would be open to appeal at the instance of the aggrieved party 

A Swaminatha Atyar for Appellant. 

T P Gopalakrıshna Aıyar for Respondent 


KS — Appeal dismissed Leave refused. 
Raghava Rao, 7 Golden Knitting Go z Mural Trades (India) 
26th October, 1949 A A O No g6 of 1948. 


Foreign judgment—Decree passed by Court of Small Causes at Karachi ın the Dominion 
of Pakistan prior to 15th August, 1947 and transmitted for execution—If can be executed 
an Court ın Dominion of India after that date 

The District Court of Cormbatore in the Dominion of India has no power 
to execute after the 15h August, 1947, a decree passed by the Court of Small Causes 
at Karachi in the Dominion of Pakistan prior to that date and transmitted for 
execution after that date by that Court to the District Court of Coimbatore After 
the appointed date the judgment of the Court at Karachi passed before then be- 
came foreign judgment ın repect of which execution could only be had if the terri- 
tory ın which the decree ın question was passed has become, by an arrangment 
between the two Dominions, reciprocating territory within the meaning of section, 
44-A of the Code of Civil Procedure 

53 GWN 817, relied on 

S. Sttarama Aıyar and S Rajaraman for Appellant 

C R Pattabhıraman and R Ramasubbu Atyar for Respondent 


K S —— Appeal allowed. 
Raghava Rao, 7 Venkatarama Ayyangar v Thulası Ammal. 
26th October, 1949 A A O. No 144 of 1949 


Guardians and Wards Act (VHT of 1890), sechon 25—Rıght of mother to recover 
custody of her daughter from the mınor's paternal aunt’s husband 

The refusal by a person to deliver the child to its natural guardian when 
asked to do so by the latter amounts in effect to a removal from his custody 
and the natural guardian can therefore apply under section 25 of the Guardians 
and Wards Act. 

AIR 1929 Mad 81, relied on 

The section 1s not lımıted ın its operation to the power of the Court to enforce 
the guardian’s right only ın extreme cases of an actual leaving or removal of the- 
ward from the guardian 


AIR 1934 Bom 311, relied on. 
The word guardianin the section 1s used ına wide sense and does not 


necessarily mean a guardian duly appointed or declared by the Court but includes 
a natural guardian or evena de facto guardian Accordingly the mother is 
entitled to apply for recovery of custody of her minor daughter from her paternal 
aunts husband The preference expressed by a child of rg or 141s not entitled to- 
much or any weight at all 

(1948) 1 MLJ 125, relied on 

K V. Srimvasa Aiyar for Appellant 


S Amudacharı for Respondent. 
K s — Appeal dısmissed.. 
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Panchapakesa Ayyar, 7. | Pachıappan, İn re. 

27th October, 1949. Cr R C No 887 of 1949. 

(Cr R P Nos 773, etc. of 1949). 

Penal Code (XLV of 1860), sectzon 124-A—Offence under—Presidency Magistrate— 
Competency to deal with case—Committal for trial to High Court Sesstons—If obligatory 


It is neither desirable nor expedient to commit all cases of sedition, big gr small, 
important or unimportant, sensational or petty, to the High Court Sessions, wasting 
high judicial power, when minor cases where the accused are comparatively obscure 
persons who made seditious speeches to comparatively insignificant audiences 
and the sentences even if they are found guilty and convicted will never exceed 
the competency of the Chief Presidency Magistrate Where the Chief Presidency 
Magistrate 1s well acquainted with the language m which the alleged seditious 
speeches were made and fully competent to understand them and consider what 
impression they will make on the audience and 1s competent to inflict the punısh- 
ment deserved in such cases if conviction ensues, there is no need to commit the 
case to the High Court Sessions for trial 

(1946) 1 ML.J. 237, distinguished 

A Ramachandran for Rao and Reddy and S Krishnamurth for Petitioners 

The Crown Prosecutor ($. Govind Swaminathan) on behalf of the Crown 


KS —— Petitions dismissed. 
Panchapakesa Ayyar, 7. Senapathı Mudahar ə Deıvanaı Ammal, 
27th October, 1949. Cr R C.No 796 of 1949, 


(Cr R P No 734 of 1949), 

Criminal Procedure Code (V of 1898), section 488—Separate maintenance for wife— 
Claim for—Husband who had marred again offering to take back getitioner— Amard of 
maintenance—Propriety. 

Where a husband has married again his offer to take back the first wife (who 
claims separate maintenance) cannot be taken to be sincere Even if he takes 
her back, he will only make her an unpaid cook and maid of all work for himself 
and his second wife, an intolerable position and one to which no Court should 
drive a married woman. In such a case it 1s correct and proper to award separate 
maintenance to the first wife 

T. V. Srimvasachan for Petitioner 

P. Knshnamachar for Respondent. 

N T Raghunathan for the Public Prosecutor (V A Ethvaz) on behalf of the 
Crown 


‘ES. Maıntenance reduced. 
Rajamannar, C F and Fazmul Rikodas v Satyanarayana Chetty. 
Krıshnaswamı Nayudu, 7. C M P No 3436 of 1949. 


gıst October, 1949. 

Madras Buildings (Lease and Rent Control) Act (XV of 1944), sections 7 and 2 (3)— 
Failure to pay monthly rent—Default—Landlord usually collecting rents at trregular intervals 
—If of avarl—Co-owner of building —if” landlord entrtled to apply for eviction 

The fact that on grounds of convenience or on other grounds the landlord 
chose to collect the rent at irregular intervals does not lead to the inference in 
law that there 1s an agreement under which the rent 1s payable only at such intervals. 
Unless it 1s proved that there was a term in the agreement that the rent was payable 
only at particular intervals of tıme, the tenant who has not paid the monthly 
rent cannot say that there was no default and resist eviction by his Jandlord 


One of the co-owners who has applied for eviction would certainly be a land- 
(lord within the definition of section 2 (3) of the Act 
S Suryaprakasam for Petitioner. 
P V Subramanyam for Respondent 


K.S Application dismissed 
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Satyanarayana Rao, Lakshmi 
Panchapagesa Sastry and 0. 
Raghava Rao, FF The Official Assignee of Madras. 
12th October, 1949 OS A. No 68 of 1947. 


Pregdency Towns Insolvency Act (III of 1509), Section 36 (5) and section 7 proviso (as 
amended ın 1927)—Petition under section 7, against insolvent’s wife for declaration that 
property in her name was benamı for insolvent—lf ban ed by her examination under section 36. 


Per Satyanarayana Rao and Panchapagesa Sastry, 77 (Raghava Rao, 7 dıssentıng) — 


The object of section 36 of the Presidency Towns Insolvency Act is to obtain 
information regarding the insolvent’s property, and after information 1s obtained 
if there 1s an admission in the course of that proceeding, to make a proper order 
regarding delivery of possession or payment of the debt where there 1s an admission 
But the matter arısıng under sub-section (4) ıs the dispute relating to the debt, 
and under sub-section (5) 1s the dispute relating to title and possession of property. 
There 1s no distinction between the two clauses Where proceedings under section 
36 (5) are taken against the insolvent’s wife who was alleged to be only a benamidar 
for the insolvent unless she consented to the question of her title beng decided 
by the Insolvency Court, the Official assignee would have to file a suit against 
the wife in the ordinary way. 


IL.R. 1938 Mad 72 overruled. 

A petition under section 7 of the Act against the insolvent’s wife who was exa- 
mined under section 36 for deciding the question of title will be barred. 

M Natesan for the Appellant. 


C. R Rajagopalachan and The Deputy Official Assignee (Szoaramakrıshnayya) 
for’ Respondent. 
KS. 


Appeal allowed. 
Horwill and Balaknshna Ayyar, 77. Kuppuswamı Ayyar ə. 
20th October, 1949 Mahadeva Chettiar. 


L P. A. No 63 of 1949. 
Madras Buildings (Lease and Rent Control) Act (XV of 1946)—Acceptance of rent 
after order for evrction—Effect—T ransfer of Property Act (IV of 1882), Section 116—If 
creates new tenancy 
Section 116 of the Transfer of Property Act has no application to matters 
arising under the Madras Buildings (Lease and Rent Control) Act. By reason 
of the acceptance of a cheque for the arrears of rent by the landlord the tenant 
did not acquire any fresh right to continue in possession of the premises. 


D Ramaswamı Ayyangar and S Kuppuswam for Appellant. 
M A Srinwasan and M A Rajagopalan for Respondent 


KS —— Appeal dismissed , 
Rajamannar, C 7 and Chandra Reddy, 7 Viswanatha Sastry 7. 
27th October, 1949 Nadhamuni Chetty. 


C M P. No. 4966 of 1949. 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), Section 7—Rejection 
of application for eviction for default ın payment of rent—Effect 


Once an “applıcatıon for eviction on default in payment of rent is rejecte d 
the tenancy shall be deemed to continue on the same terms and conditions as befoTe 
and shall not be terminable except on one of the grounds mentioned ın sub-section 
(2) or sub-section (3) of section 7 of the Madras Buildings (Lease and Rent 
Control) Act Ifthe landlord desires to rely upon default ın payment of rent he 
can only rely upon such default committed after the date of the rejection of the 
application. The landlord cannot allege ın a subsequent application that the 
tenancy has come to an end before the date of the rejection of the earlier petition. 

NRC 
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V. Ramaswamı Ayyar and T. R Ramachandra Iyer for the Petitioner 
A. Suryanarayana Ayyah and A Duraiswami Ayyangar for the Respondent. 


Ks. — Petition allowed 
[Pull Bench] 

Rajamannar, C 7 , Govinda Menon, Venkateswarlu 7. 

Panchapagesa Sastry, Viswanatha Sastry Ramamma. 

and Chandra Reddy, 77. C. M PA. 3926 of 1947. 


28th October, 1949 


Cıvıl Procedure Code (V of 1908), Order 41, rule 22—Right of respondent in an 
appeal to prefer objections to the decree without filing separate appeal—Limiis 


The provisions of Order 41, rule 22 of the Code of Civil Procedure do not 
enable one respondent to prefer objections against another respondent at any 
rate when the objection sought to be taken was one ın which the appellants were 
in no way interested. ILR 38 Mad 705 (F.B) overruled, Case law reviewed 

Order 41, rule 22 on a proper construction confers only a restricted right on a 
respondent to prefer objections to the decree without filing a separate appeal. 
Such an objection should as a general rule be primarily against the appellant 
In exceptional cases, 1t may incidentally be also directed against other respondents. 

D Mumkanmah and $ Vaidyanathan for Petitioner 

G Chandrasekhara Sasir: for Respondent 


KS —— Applıcatıon dısmıssed. 
Panchapakesa Ayyar, 7. Ellappa Goundan ə. Ellappa Goundan. 
4th November, 1949 Cr R GC No 1197 of 1948. 


(Cr. R P. No 1135 of 1948), 

Penal Code (XLV of 1860), section 500—Caste panchayat—Priwilege—When 
available—Compostie assembly of various castes excommumcating—Liability for defamation. 

It 1s obvious that while a caste will have a customary right to go into allegations 
of ımmoralıty made against a woman of their tribe in order to safeguard caste 
purity and prestige, no such customary right has been given for a composite assembly 
consisting of various castes to jom in holding an assembly wherein defamatory 
statements are made, acted on and a member 1s outcasted The power to hold 
enquiries into the unchastity of a woman belonging to a particular caste, and to 
outcaste, have not yet been given to such composite bodies either by Hindu 
Law or custom or statute Privilege will not be available to members of such an 
assembly which cannot be said to be a caste Panchayat outcasting a member of that 
caste for a caste offence 

T S Kupbuswamı Ayyar and V Rajagopalachan for Petitioner 

T K Subramana Pilla: for Respondent 

C. Balasubramaniam for the Public Prosecutor (V A Ethıraj) for the Crown. 


KS. —- Petition dismissed. 
Panchağakesa Ayyar, 7. Ramakudumban, Jn re. 
16th November, 1949 Cr R C No 106 of 1949. 


(Cr R P No 103 of 1949). 

Penal Code (XLV of 1860), Sectaon 160—Giust of offence under 

Three persons beat m a public place a washerman who tamely submitted 
to the beating without the least retaliation and simply howled ın pain They were 
convicted under Section 160 of the Penal Code On revision 

Held * As there was no fight so essential to an affray, the accused ought not to 
have been convicted under section 160 of the Penal Code. An answering challenge 
or war cry or even ân active non-violent resistance might have done. 
A.I R 1938 Mad 1924 relied on 

[A retrial was considered unnecessary ın this petty case] 

7 S. Vedamanıkkam for Petitioner 

The Public Prosecutor (V. A. Ethıraj) on behalf of the Crown. 


K.S. —— Petiğon allowed: 


- 
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Govinda Menon and Basheer Sıiramulu Chettiar ə. Raja Chettiar 
Ahmed Sayeed, 73. Appeal No 392 of 1946. 
25th October, 1949. 

Civil: Procedure Code (V of 1908), Order 7, rule 11—Plaint undervalued—lf can 
be dismissed straightaway—Proper procedure . 

Where ıt 1s found that a plaint has not been properly valued the Judge should. 
ın accérdance with the provisions of Order 7, rule 11, Civil Procedure Code, 
direct the plaintiff to value ıt properly and only after his failure to do so reject 
the plaint. Dismissal of the suit because the plamt was undervalued will not be 
justifiable. 

K. V Ramachandra Awar and G R Jagadısa Aıyar for Appellant 

T. L. Venkatarama Hıyar and M WNatesan for Respondents. 





KS. — Appeal allowed and suit remanded. 
Raghava Rao, 7. Vasudevayya v. Bhagirathi Bai. 
27th October, 1949 S A No. 1030 of 1947. 


Mortgage—Mortgagee paying up a prior charge decree on the hypotheca to avert ts sale 
ın executton —Raght to recover—Transfer of Property Act (IV of 1882), sections gö 
and 72 (b) and Contract Act (IX of 1872), section 69—Applicability 


A mortgagee who paid up a prior charge decree on the hypotheca m order 
to avert an imminent sale ın execution of the decree can recover the amount paid 
by him from the mortgagor or his alienees under section 69 of the Contract Act. 
It is not permissible to give effect to any equitable charge or lien dehors the statute. 
Section 72 of the Transfer of Property Act as ıt now stands amended, can only 
support an equity in favour of the mortgagee if there 1s a compliance with the 
requirement of the proviso to the section and not otherwise. The right of the 
mortgagee to add such money to the principal will not exclude the personal right 
of suit under section 69 of the Contract Act, although if a personal decree has 
been obtained the amount cannot be tacked to the mortgage. Where the facts 
are not ın controversy the trial Court can adjudicate on the rıghts of the parties 
irrespective of the precise legal label employed and the particular legal position 
envisaged ın the plaint 

K. Srımvasa Rao for Appellant 

K. Y Adiga and K. P. Adiga for Respondents. 


K.S. — — Appeal dismissed. Leave refused. 
Viswanatha Sastri, 7. Valli Ammal v Periathambi Chettiar. 
28th October, 1949 S.A No. 1908 of 1946. 


Lamitation Act (IX of 1908), Article 144-—Applicability—Insolvency of Hindu father 
—Recewer not takıng possession of an item of property which remained with the insolvent’s 
sons—Sale of property by recewer—Suit by purchaser for possession 12 years after date of 
adjudication—Barred by limitation. 

Where on the insolvency of a Hindu father an item of property was not taken 
possession of by the Official Receiver but remained with the sons of the insolvent and 
the receiver sold that property to a stranger who filed a suit to recover possession. 
more than 12 years after the date of the adjudication, the sut is clearly barred 
under Article 144 of the Limitation Act. On the date of the adjudication the 
Official Receiver became entitled to all the rights which the insolvent had including 
the nght to file a suit for partition and recovery of possession of the insolvent’s 
share of the properties or if he claimed also to exercise all the powers which the 
insolvent had in respect of the jomt family properties to be ın possession of the 
entire properties ın the rıght of the insolvent. In either case the possession of the 
sons would be adverse to the Official Receiver from the date of the adjudication. 
It cannot be said that the Official Receiver was m the position of a joint tenant 
or a co-owner with the insolvent’s sons m respect of the properties and that there 
will be no adverse possession till there had been a demand and refusal. 

K. V. Ramaseshan for Appellants. 

T. R. Srinivasan for Respondents. 

KS. — — Appeal dismissed. Leave refused. 
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Viswanatha Sasirı, Ff. Lakshm: Amma v Meenakshi Ammal 
ist November, 1949 A.A A O.No. 108 of 1947 


Malabar Tenancy Act (XIV of 1930), section 22—Scope and ambit of—Right to renewal 
-—If available to a sub-tenant—Section 26—If applicable. 

Section 22° of the Malabar Tenancy Act has to be read with sections 16 to 18 
-of the Act and the scope and ambit of section 22 1s the same as those of sections 
16 to 18. Section 22 provides the machmery by means of an applicatıofı to the 
Court ın order to effectuate the substantive rights conferred or recognised by 
sections 16 to 18 The expressions “the landlord from whom such renewal 1s 
claimed”? m section 22 (2) of the Actrefers to the immediate landlord who is 
contemplated by sections 16 to 18 and the words “ contract to the contrary” 
in section 22 (1) also refer to a contract made between the applıcant and his 
; mediate landlord and not to a contract to which he is not a party Accordingly 
a sub-tenant 1s not entitled to a renewal under section 22 of the Act. 


Section 26 of the Act does not apply to a case of an application of renewal 
and is only relevant in a suit for eviction 
V. P Gopalan Nambıar for Appellant. 


C. K. Viswanatha Aıyar for Respondent. 
KS. — —— Appeal dismissed. Leave to appeal granted. 


. Panchapakesa Ayyar, 7. Venkataswamı, In re. 
16th November, 1949. Cr R.C No. 1299 of 1948. 
(Cr R P.No 1237 of 1948). 


Criminal trial—Commuttal Court—Powers of 

The law regarding the powers of a Commıttal Court ıs now well-settled, and 
-may be summed up ın the following five propositions . 

(1) The Magistrate conducting the enquiry 1s not a machine or a mere 
- post office to see whether there 1s any evidence against the accused or any of them 
He ıs not bound to commit all those against whom any prosecution witness speaks 
regarding the offence, whether he ıs believed or not He has to satisfy himself 
that there are sufficient grounds for committing the accused for trial by a Court 
of Session, and ıt is his rıght and duty to weigh the evidence from that point of view. 

(2) He can, for that purpose, look not only into the depositions of prosecution 
witnesses but also mto the depositions of the defence witnesses examined on behalf 


of the accused 
(3) Section 209, Criminal Procedure Code, does not bar a Magistrate from 


using his own knowledge and experience of men and affairs ın judging and in 
- weighing the evidence before him | 
(4) But he judges and weighs the evidence for the purpose of deciding whether 
the evidence 1s such as a judge or jury could reasonably be asked to make it the basis 
ofa convıctıon İf he comes to the conclusion that tt is, it is his clear duty to commut 
But, if he comes to the conclusion that the evidence before him is such that ne 
_judge or jury can possibly believe it, he has got the power, and, indeed, it is his 
duty to discharge the accused If he finds that the evidence against the accused 
is totally unworthy, and that there are facts on the record which show, that no 
offence in fact was committed, or that one of the offences charged was not com: 
mitted, or that any one of the accused 1s clearly shown to have not taken any part 
in the offence, he must discharge the accused covered by those conclusions. Of 
course, 1f his conclusions are manifestly wrong, and not merely one of two possible 
views, his order can be set aside im revision. 

(5) But, if upon any reasonable view of the evidence, a conviction 1s possible, 
the case must be committed, and a Magistrate is not empowered to give the benefit 
cof the doubt to an accused person ın committal proceedings 

C. Kondah and R Purushotham for Petitioner 

The Public Prosecutor (V L. Ethwraj) on behalf of the Crown. 

K.S. Petition dismissed. 
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Viswanatha Sasirı, F Lakshmı Ammal 2 
24th October, 1949. : Narayanasvvamı Naıcker. 
S. A No. 744 of 1947. 


Hindu Married Women’s Right to Separate Residence and Maintenance Act (XIX of 
1946), $ 2 (4)—Applicabilily to pending case—Reluef under if can be asked for for first 
ime ın sesond appeal—Second marriage before Act came into force—First wife if entitled to 
claim separate maintenance and residence under section 2 (4) of the Act. 

Where a suit 1s for future maintenance it 1s permissible for the Hıgh Court ın 
Second Appeal to consider the effect of legislation, lıke Act XIX ef 1946, which 
came into force after the disposal of the suit by the trial Court and during the 
pendency of the appeal ın the Appellate Court It is open to an appellant (wife) 
to claim rehef for the first tıme ın second appeal on the basis of Act XIX of 1946. 

The words “ marries again ” ın section 2 (4) of the Act are merely descriptive 
of the position of the husband as a twice married man at the date when wife’s claim 
for maintenance 1s made under the Act and do not exclude a husband who had 
taken a second wife before the Act came into operation 


K. Parasurama Awyar for Appellant 


K V Ramachandra Ayyar for Respondent 
KS Appeal allowed in part Leave refused. 


Krıshnaswamı Nayudu, F Krıshnayya v. Sree Seethanagara 
28th October, 1949 Veeranganeya Oil Mill. 


C R P. Nos. 797 etc. of 1947. 

Provincial Insolvency Act (V of 1920), Rule XXI, Clause (3) as amended ın 1946— 
Transferee of properties of ınsolveni —Rıght to notice before order of adjudication is passed 

By virtue of Rule XXI, Clause (31) of the rules (amended ın 1946), under the 
Provincial Insolvency Act a transferee of the properties of the insolveat is entitled 
to notice before an order of adjudication 1s made. An order of adjudication passed 
without such notice 1s unsustainable 

G C Venkatasubba Rao and Ch Suryanarayana Rao for Petitioner. 


M $ Ramachandıa Rao and M. Subramama Sarma for Respondent. 
K.S Petition allowed. 





Panchapagesa Sastry, F Swarajya Lakshmi Nancharamma v. 


rd November, 1949 Satyanarayana. 
S A No 2172 of 1946, 

Hindu Married Women’s Roght to Separate Residence and Maintenance Act (XIX of 
1946), Section 2, Clauses (4) and (7)—Fustifiable cause for wife’s right of separate residence 
and maintenance—Clause 4 of section 2 apples only when there ws a marriage of husband 
subsequent to marriage of women who claims separate maintenance. 

Sub-clause (4) of section 2 of Act XIX of 1946, gives a wife the right for 
separate, residence and maintenance if the husband marries again This clause 
can only apply if there ıs a marriage subsequent to the marriage with the lady 
who 1s asking for separate residence and maintenance Accordingly a third wife 
cannot rely on the existence of a second wife for claiming separate residence and 
maintenance Sub-clause (7) of the section however enables her to get separate 
residence and maintenance for any other justifiable cause. Sub-Clause (7), 1s 
very wide ın its language and 1s designedly intended to take ın various circum- 
stances ın relation to the particular case before the Court which may make it unjust 
to compel the lady to live with the husband. İt is not possible to give an exhaustive 
list of such circumstances At the same time it 1S not ıntended that advantage 
should be taken of the generality of the language there to claim a right of separate 
residence and maintenance merely on the ground of domestic bickerings or incom- 
patilibity of temper or minor differences as are not unusual in the married lives 
of parties and nothing more serious is made out. Thusifthe third wife was married 
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on the distinct understanding that the husband once for all severed bis connections 
with the second wife and would have nothing more to do with her and that he 
and the third wife alone would be hving together, but the husband has taken back 
his second wife and settled all his property in her favour, the third wife can clarm 
that ıt would.be unjust and inequitable that she should be compelled to live with 
her husband 


Though Act XIX of 1946, was passed after the case was dismissed by the Court 
below and before the second appeal was filed, the second appellate Court can take 
the law as it stood at that date and allow relief to the wife 

5 V Ramanarası for Appellant 

K Bhımasankaram for Respondent. 


KS Decree set aside and case remanded Leave refused 
Viswanatha Sastry, F Kattayya Gounden v Kannan 
3rd November, 1949 S A No 1994 of 1947. 


Easement—Sale of some trees standing on poramboke land to plaintiff and adjoining 
land to defendant—Plainieff of entitled to have access to defendani”s land for collecting produce 
of trees purchased by hum 

Ten tamarind trees and four illuppai trees for which the owner had a tree 
patta were sold to the plaıntıff and the adjoining land was sold to defendant. In 
a suit for an injunction restraining the defendant from interfering with plaintiff’s 
right to go on the defendant’s land and having access to the trees belonging to the 
plaintiff for the purpose of collecting the produce of those trees, 

Held The plaintiff ıs not entitled to go on the defendant’s land in order 
to gather the fruits that fall there from such portions of the trees as project over the 
defendant’s land The night claimed is not an easement and the plea of an express 
contract having been negatived the suit must necessarily fail 

(1938) r MLJ 510 distenguashed 

V. V Raghavan for Appellant 

B. V. Viswanatha Atyar for Respondent. 


K S ———— Appeal dismissed. Leave refused 
Govinda Menon, 7 Periyayya Moopan v 
4th November, 1949. Marudaı Konar 


SA.No 1341 of 1947. 
Usufruciuaiy mortgage—Eaith and sand on the land—M, origagce of entriled to make into 
bricks and appropriate—Rights of morigagor 


Where the usufructuary mortgage deed does not confer any proprietary right 
in the soil in the mortgagee, the mortgagee ıs not justified ın converting the mud 
and sand found in the land ınto bricks even though such an action amounted to 
an improvement of the land for agricultural purposes ‘The mortgagor ıs entitled 
to the market value of the mud and sand utilised in making the bricks and the 
mortgagee cannot be made lable to account for the profits earned by him ın the 
brick making operation ; 


N Ryagopala Ayyangar and T. V Ramanatha Atyar for Appellant, 
M $ Venkatarama Atyar for Respondent, 








K S Appeal dismissed. 
Ra,amannar, C.F and Krıshnaswamı Ramanatha Iyer ə. 
Nayudu, F Premier Bank of India, Ltd. 

8ih November, 1949 GM P No 5503 of rg49 


Madras Buldings (Lease and Rent) Control Act (XV of 1946), section 4 (5)—In- 
creasing of fair rent by Contioller—Appellate authority—RInter ference by—Grounds. 

In allowing increase ın fair rent what the Controller and the appellate authority 
are concerned with is the building in the occupation of the tenant It might 
be part of a larger premises, but ‘building’, according to the definition in the Act 
means any part ofa building let separately. It is not open to the appellate authority 
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to take into account the rent derived by the landloid from the entire building 
(made up of portions let out separately) and reduce the fair rent fixed by the Con- 
troller. İt constitutes an error apparent on the face of the record making the 
order liable to be quashed 

An appellate authority has no doubt got jurisdiction tq say that the opınıon 
of the Controller was based on wrong premises of fact or law or that ıt was other- 
wise perverse But an appellate authority in deciding the appeal from the opinion 
of the Controller has no jurisdiction to interfere with the opinion of the Controller 
on a ground which 1s erroneous in law 

V. Rayagopala Mudaliar for Petitioner 

S Ramachanda Ayyar and M A Srinivasan for first Respondent 


KS —— Order quashed 
Govinda Menon and Basheer Ahmed Subramaniam, Jn re. 
Sayeed, FF Cr M P No 818 of 1949 


16th November, 1949 
: Madras Maintenance of Public Order Act (I of 1947), section 2 (1)—Repatriate 
From Malaya— Order of detentton—Validity ” 

İn the detention order against a repatrıate from Malaya ıt was stated znter aha . 
© It is considered that these repatriates fiom Malaya are likely to find considerable 
scope for intensifying their communist activities From their activities ın Malaya 
it is likely that they will resort to violence and also to invite the masses to indulge 
ın violent and subversive activities It 1s considered detrimental to public interest 
to allow them to move amongst the public ” 

Held As the detaining authority was satisfied that the repatriate was hkely 
to act in a manner prejudicial to the public safety of the Province and that his 
detention was necessary, the order cannot be interfered with 

Since the object of the Act 1s essentially preventive, if the detaining authority 
1s satisfied from the antecedents of the person sought to be detained that he is likely 
to act ın the same manner hereafter as he had been doing ın the past, then it is 
perfectly open to the”detaınıng authority to pass an order of detention İt is not 
necessary for the detamıng authority to wait until mischief is done before preven- 
tive sections are invoked 

N S Man for Row and Reddy for Petitioner 

The Crown Prosecutor ( Govind Swaminathan) on behalf of the Crown 


K 5 — Petition dismissed. 
Panchapakesa Ayyar, F : Gervase, In re. 
17th November, 1949 Cr R C No 852 of 1949. 
° (Cr R P No 788 of 1949). 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 3 (2)—Dıs- 
obedience by landlord of order of Collector by refusing to gue possession of premises allotted 
Sor locating Police staton— Ofence—Lıabılıty to conviction under section 188, Penal Code. 

A landlord disobeying the order of the Collector by refusing to give possession 
of his premises allotted for locating a police station is lable to conviction under 
section 188 of the Penal Code "The Penal Code will apply whenever its appli- 
cation 1s not expressly or by necessary implication excluded Though no penalty 
for breaches under section 3 (2) of the Madras Buildings (Lease and Rent Control) 
Act, 1s provided, the general law of the land under the Penal Code comes into 
operation and punishment under the Penal Code can be inflicted for disobedience 
of an order under section 3 (2) of the Madias Buildings (Lease and Rent Control) 
Act The Collector has got the power to require a building for a Governmental 
purpose or for the use of any officer of the Government 

In a case of orders made by the Collector as a public functionary and for 
public purposes all the conditions under section 188 of the Penal Code are satisfied 
and the Collector has ample jurisdiction to lay the complaint under section 188 
of the Penal Code 

KR Narayanaswam Mudaliar for Petitioner 

The Crown Prosecutor (5 Govind Swaminathan) on behalf of the Crown 

K.S. : —— Sentence modified. 


Govinda Menon and Basheer Velayudam, İn re 
Ahmed Sayeed, FF Cr M P Nos 2647 to 2650 of 1949. 
18th November, 1949. 


: Madias Maintenance of Public Order Act (I of 1947)— Act held on 10th October, 
1949, to have dred a natural death—Or ders of detention under the Act on 11th October, 1949— 
Ilegality—Ordinance IV of 1949 validating orders—Effect. 


After Madras Ordinance I of 1949 was held on roth October, 1949 to be 
ultra vires the Provincial Government or any delegated authority had no jurisdiction 
to exercise any power or authority under Madras Act 1 of 1947 at all Accordingly 
the action of the Commissioner of police on 11th October, 1949, ın ordering the 
detention of some persons under Madras Act I of 1947 which nad long ago died 
a natural death was illegal and void But Ordinance IV of 1949 by section 19 
validated all the acts done or purporting to have been done ın pursuance of Madras 
Act I of 1947 and such orders of detentions have now been legalised and justified. 


A. S. Mam for Row and Reddy for petitioner 
” The Crown Prosecutor (S Govind Swaminathan) on behalf of the Crown 
Petitions dismissed Leave to appeal under section 205, Constetution Act, refused 


K.S. 
Panchapakesa Ayyar, 7. Munuswamy, İn re 
2ath November, 1949 Cr A No 432 of 1949. 


Penal Code (XLV of 1860), section 353—Persons illegally taken into custody by 
constable escaping—Subsequent criminal force by pelting stones at constable—Offence. 


A constable interfering ın an affray in order to prevent it 1s only discharging 
his duty as a public servant, though he may not be entitled to arrest the persons 
committing an affray, as it ıs a non-cognisable offence If as a result of his warning 
to persons committing the affray to desist from committing the affray or even as a 
result of his taking them illegally into his custody for persisting in the affray, he 1s 
subjected in revenge to criminal force by pelting stones, after the persons have 
escaped from his custody and there is no need to inflict any criminal force on him 
for the purpose of such escape, the offence under section 353, Penal Code will be 
made out. 


S § Bharadwaj for Accused 
The Public Prosecutor (V A. Ethiraj) on behalf of the Crown. 


K S. Acquittal set asıde. 
Panchapakesa Ayyar, 7 Venkataraya Chetty, Zn re. 
30th November, 1949 Cr M P.No 2291 of 1949 


Criminal trial—Transport of goods belonging to another by a lorry at might time an 
contravention of rule —Conwcton of lorry driver—Goods carried if can be confiscated. 


Confiscation of jaggery which belonged to another for the offence committed 
by the lorry driver whom he had engaged to transport ıt and who transported it 
at night against the rules 1s not justified, unless it is proved that the offence of trans- 
porting the jaggery during the night was committed by the lorry driver with the 
knowledge or connivance or criminal negligence of the owner of the jaggery. There 
ıs a presumption of innocence under the law, and no man shall suffer ın person 
or property normally unless he is proved to have had the necessary mens rea Mere 
suspicion of knowledge or connivance or criminal negligence will not do even for 
confiscation. Nor will the act of a servant or agent or carrier do 


V. Rajagopalacharı for Petitioner. 
The Assistant Public Prosecutor (4 $ Sivakaminathan) on behalf of the Crown. 
K.S, Petition allowed. 
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Raghava Rao, 7 Arumuga Mudalıar v Muruga Mudalıar 
1st November, 1949 A A O No 255 of 1946 


Registration Act (XVI of 1908), section 17 (1) (b), (c) and (d) and section 49—Appli- 
cabılıty —Hand-letter reciting ‘‘ having settled wrth you the lease for a period of four years 
the sum of Rs 710 has been recewwed by me and ths letter given ”—If requtres regrstration 
—Admisnmbility in evidence. 


A hand-letter by a lessee to the lessor ran as follows —‘‘ Having settled with 
you the kuthagaz of two items of land (details of the lands are given ın the document) 
for a period of four years, the sum of Rs 710 has been received by me and this 
letter given” The letter was unregistered Ina suit by the lessee for damages 
for breach of contract and for refund of the money paid, 


Held, the document does not fall within clause (4) or clause (2) of section 17 (1) 
of the Registration Act It 1s not, whether ın substance or in form, itself a lease 
as defined by section 2 (7) of the Act The instrument rather attracts clause (c) 
of section 17 (1) as being an acknowledgment of the receipt of consideration on 
account of the creation of the right, title or interest to or in the leasehold under 
the concluded agreement in the nature of a present demise The document 1S 
admissible in evidence for the collateral purpose of deciding on its terms that an 
anterior contract of lease had come into existence between the parties before 
the document ın question itself came into being 


38 M L J 313 LR 461A 285 IL R 43 Mad 244 (P C.) , relied on 
R Bhashyam and A Sıırangacharıaı for Appellant 
T L Venkatarama diya and M. C Srınıvasan for Respondents 


K 5 Appeal dismissed 
Howill and Balakrishna Ayya, 77 Bala Venkata Reddı v Narayana Reddı 
7th November, 1949 A A O No 319 of 1946. 


Provincial Insolvency Act (V of 1920), section 75 (3)—Appeal against order allowing 
an application by two creditors of the insolvent to set aside sale held by rececver—-Not competent 
wihout leave of Cowt—Admıssıon of appeal as matter of routıne—İf amounts to grant of leave 


An appeal from an order of the District Judge allowing an application by 
two creditors of an insolvent to set aside the sale held by the Official Receiver of 
certain pioperties of the insolvent 1s not competent without the leave of either 
the District Court or the High Court The leave referred to in section 75 (3) 
of the Provincial Insolvency Act 1s clearly leave granted by a Judge of the High 
Court and not by any administrative officer The admission of the appeal as a 
matte: of administrative routine ın the office is not tantamount to the the grant 
of leave 


R Rajagopala Ayar for Appellant 


Kasturi Seshagırı Rao, Kasturı Sıvaprasada Rao, S V Venugopalachan and P S $ 
Rama Rao for Respondents 


KS —— Appeal dis mssed 
Raghava Rao, 7 Ammalu v Govinda Pillai. 
ath November, 1949 S A No 2164 of 1946 


Madras Co-opeiatie Societies Act (VI of 1932\—Rules under rule 10, sub-rule 5— 
Sale ın execution of an award obtained by a co-operative society —Purchase by society —Sale 
certificate uf essential to vest property 


In a sale ın execution of an award obtained by a co-operative society a sale 
certificate 1s not an indispensable condition pre-requisite for accrual of title It 
cannot be said that sale certificate 1s the sine qua non of the accrual of title to the 
purchaser or shall operate as the only evidence of the fact of the execution sale 
and purchase or the title created by the sale on its confirmation 
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T L. Venkatarama Aya for Appellant. 
Messrs. Pais, Loba and Alvares for Respondent. 


KS. —- Appeal dismissed Leave refused. 
Satyanarayana Rao and Viswanatha Sastre, FF. Ramaswamı Ayyangar v. 
16th November, 1949. Commissioner of Inceme-tax. 


Case Referred No. 39 of 1946 


Income-tax Act (AT of 1922), section 10 (2) (2) and (xt)—Seope—Money-lending 
business—Sum pard as interest Jor default of paying estate duty ın Ceylon—If allowable as 
deductton—Overdrauing by employee—lf cas be deducted as bad debt on his death 


In order to enable a money-lender to write off a debt as a bad or irrecoverable 
debt, he must in the first instance show that ıt was even from the very beginning a 
loan and not an advance or overdrawing of an employee or servant. The fact 
that subsequently a promissory note was taken would not affect the nature of the 
transactıon at its inception and would not enable the assessee to rely upon clause 
(xi) of section ro (2) of the Income-tax Act. 


Amount paid as imterest for default of paying estate duty in Ceylon is not 
allowable as a deduction either under section 10 (2) (ın) or 10 (2) (xı) of the 
Income-tax Act | 


A Bhashyam and T. R Srimvasa Ayyansar for Applicant. 
C. S. Ramarao Saheb for Respondent. ıı 


K s. Reference answered ın favour of the Income-tar 
Commuisszoner. 

Panchapakesa Ayyar, 7. Venkataswamı, In re. 
30th November, 1949. Crl. R. C. No. 1572 of 1949. 


(Or. R. P. No. 1489 of 1949). 
Railways Act (IX of 1890), section 120—Applicability and Scope. 


Hurling down a bundle of bangles of a fellow passenger and breaking them 
wil not allow a passenger even though he is a Railway official travelling in the 
train, not lable under section 120 of the Railways Act, as such an act is not an 
act done or doable by a Railway servant as such. 


A IR. 1937 Bom. 357, distinguished. 
B. Lakshmınarayana and $ Subbiah Chowdry for Petitioner. 


Lə”. : Petition dismissed. 
Panchapakesa Ayyar, F. Gangalamma v. 
1st December, 1949. Venkataramı Reddi. 


Cr R C No 1355 of rg48. 
(Cr R P.No 1282 of 1948). 


Criminal Procedure Code (V of 1898), section 488 —Delibe ate attribution of anmoralaty 
falsely to wife—If entrtles wife to live separately and claim separate maintenance. 


Deliberate attribution of immorality falsely to a wife will certainly fall under 
the definition of a legal’ cruelty and entitle a wife to live separately from such a 
husband and claim separate maintenance. 
1. Ramaprasada Rao for Petitioner. 
S V. Venugopalachartar for Respondent. 
_The Assistant Public Prosecutor (A. S. Savakaminathan) on behalf of the Crown 
K S. ; Petihon allowed, 


Panchapakesa Ayyar 7. Krishnamurthi, İz re 
and December, 1949 Crl R C No. 994 of 1949 
(Cr R P No 928 of 1949). 

Madras City Police Act (LI of 1888), section 37 (4)—Recewing .bets within race 
course by a person not authorised to do so—Offence. 

It cannot be said that recerving bets side a race course by any one would 
be no offence and that what the regular race course authorities could do with 
impunity others also could do Only those authorised to receive bets are 
exempt A person receiving bets inside the racecourse who has not been 
authorised can be convicted under section 37 (4) of the City Police Act 


M. A Ghatala for Petitioner 


“The Crown Prosecutor ($ Govind Swamınathan) on behalf of the Crown 
K S A e ' Petitron dismissed. 


Panchapakesa Ayyar, J : Nagaratnammal, In re 
5th December, 1949 Cri R C No 1553 of 1949. 
(Cr R P. No 1470 of 1949). 


Madras Buildings (Lease and Rent) Control Act (XV of 1946)—Eachange of buil- 
dings by two persons—İnvolves vacancy of both buldings—Falure to nolıfy vacancy— 
Ezabılıty 

An exchange of buıldıngs by two persons inevitably involves the vacancies 
of both buildings Failure to notify the vacancy of the building fetching a rent 
of Rs 35 to the Controller and take his permission to occupy it renders him hable 
to conviction 

Under section 3 (2) of the Act "rent ** means the actual rent ” paid or payable 
and not a “ fair rent ” when none has been fixed. A person actually receiving 
from another Rs 35 as rent in hard cash cannot be allowed to quibble and say 
that the actual rent will be much less 


7 Seethamahalakslımı tor Petitioner 
The Crown Prosecutor: (S. Govind Swaminathan) on behalf of the Crown. 
K 5 Fine reduced, 


EnD or (1949) 11 M.LJ 
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SUPPLEMENT. 
THE ABOLITION OF PRIVY GOUNCIL JURISDICTION ACT, 1949. 


GONSTITUENT ASSEMBLY AcT No. V oF 1949. 


[Recewed the assent of the President of the Constatuent Assembly on the 24th September, 1949.] 
Published ın the Gazette of India, Extraordinary, dated 28th September, 1949.] 


An Act to abolish the jurisdiction of His Majesty in Council in respect of 
Indian appeals and petitions. 


Wuereas it is expedient to abolish the jurisdiction of His Majesty in Council 


in respect of Indian appeals and petitions, and to confer a corresponding juris- 
diction on the Federal Court of India , 


It 1s hereby enacted as follows — 


Short title and commence- 1. (1) This Act may be called THE ABOLITION 
ment. OF Privy COUNCİL JURISDICTION ACT, 1949. 


(2) It shall come into force on the tenth day of October, 1949, which day is 
hereinafter referred to as “ the appointed day ”. 


2. (1) As from the appointed day, the jurisdiction of His Majesty in Council 

to entertain, and save as hereinafter provided to 

Abolition of Privy Council dispose of, appeals and petitions from, or ın respect of, 

Jurısdıcton any judgment, decree or order ofany Court or tribunal 

(other than the Federal Court) within the territory of India, including appeals and 

petitions in respect of Criminal matters, whether such jurisdiction is exercisable 
by virtue of His Mayesty”s prerogative or otherwise, shall cease. 


(2) The appeals and petitions aforesaid are hereinafter referred to as “ Indian 
appeals’? and “‘ Indian petitions ”, respectively. 


(1) Sections 208 and 218 of the Government 
Repeal. of India Act, 1935, are hereby repealed. 
(2) Any legal proceedings pending by virtue of the said section 208 imme- 
diately before the appointed day, whether before His Majesty in Council or the 
Federal Court, shall by virtue of this Act abate on the appointed day. 
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Continuance of Privy 4. Nothing contained in section 2 shall affect the 


t R 
(7: Run jurisdiction of His Majesty ın Council to dispose of— 


(a) any Indian appeal or petition on which the Judicial Committee of the 
Privy Councıl has before the appointed day delivered judgment or, as the case 
may be, reported to His Majesty, but which has not been determined by an Order 
in Council of His Majesty , or 


(5) any Indian appeal or petition on which the Judicial Committee has, 
after hearing the parties, reserved judgment or order , or 


(c) any Indian appeal which has been entered before the appointed day 
in the list of business of the Judicial Committee for the Michaelmas sittings of the 
year 1949, and which after that day 1s not directed to be removed therefrom by or 
under the authority of the Judicial Committee ; or 


(d) any Indian petition which has been lodged before the appointed day in 
the Registry of the Privy Council. 


5. (1) As from the appointed day, the Federal Court shall, in addition to 

the jurisdiction conferred on it by the Government of 

mi of 775: India Act, 1935, and the Federal Court (Enlarge- 

CG sı III ek GF Jurisdiction) Act, 1947, but subject to the 

provisions of this section, have the same jurisdiction 

to entertain and dispose of Indian appeals and petitions as His Majesty in 

Council has, whether by virtue of His Majesty’s prerogative or otherwise, ımme- 
diately before the appointed day. 


(2) Notwithstanding anything contamed in sub-section (1) of this section, 
the Federal Court shall have no jurisdiction in respect of any such appeal or petition 
as 1s referred to in section 4: 


Provided that where, upon any such petition as aforesaid, special leave to 
appeal to His Majesty in Council 1s granted after the appointed day, all further 
steps to be taken ın the appeal shall be taken in, and the appeal shall be disposed 
of by, the Federal Court as if the special leave to appeal had been granted on a 
petition made to that Court. 


(3) If any question arises whether an appeal or petition is an appeal or 
petition of the nature referred to ın clause (a),(2),(¢) or (4) of section 4, a certificate 
of the Registrar of the Privy Council shall be conclusive evidence on the question. 


6, All proceedings in respect of any Indian appeals pending before His Majesty 

in Council immediately before the appointed day, 

Transfer of pending appeals except those referred to ın section 4, Shall by virtue 
to the Federal Court of this Act stand transferred to the Federal Court, and 
shall be disposed of by it 1n the exercise of the jurisdiction conferred on it by this 


Act. 


7. Al proceedings and steps taken in, and ordersmadeand certificates granted 

by, a High Court ın connection with an Indian appeal 

Continuance of certam or petition shall, except in the case of any such appeal 

Proceeding ın High Courts ör petition as 1s referred to ın section 4, be deemed to 

be in connection with an appeal or petition to the Federal Court from, or in 

respect of, the same judgment, decree or order under the provisions of this Act, 
and shall be concluded, or as the case may be, have effect accordingly. 
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8. Any order of His Majesty ın Council made on an Indian appeal or petition, 
whether before, on or after the appointed day, shall 
Effect of orders of His for all purposes have effect, not only as an order of 
Majesty ın Council . 
His Majesty ın Council, but also as if it were an 
order or , decree made by the Federal Count ın the exercise of the jurisdiction 
conferred by this Act 


g. (1) In section 205 of the Government of India 

Amendments of the Gov- Act, 1935 (hereinafter referred to as the said Act), for 

ernment of India Act, 1935. sub-section (2) the followmg sub-section shall be 
substituted, namely “— 


“ (2) Where such certificate is given, any party in a case may appeal to the 
Federal Court on the ground that any question as aforesaid has been wrongly 
decided and, with the leave of the Federal Court, on any other ground ” 


(2) In section 209 of the said Act, for sub-sections (1) and (2) the following 
sub-section shall be substituted, namely “— 


“(1) The Federal Court in the exercise of its appellate jurisdiction may 
pass such decree or make such order as 1s necessary for doing complete justice ın 
any cause or matter pending before ıt, including an order for the payment of costs, 
and any decree so passed or order so made shall be enforceable throughout the 
territory of India in the manner provided ın that behalf in the Code of Civil Pro- 
cedure, 1908, or ın such other manner as may be prescribed by or under a law of the 
Dominion Legislature, or subject to the provisions of any such law, in the manner 


prescribed by rules made by the Federal Court ” 


(3) In clause (a) of sub-section (3) of section 210 of the said Act, for the 
word, brackets and figure “ sub-section (2) ”, the word, brackets and figure “sub- 
section (1) ” shall be substituted 


(4) In section 214 of the said Act, after sub-section (1) the following sub- 
section shall be inserted namely — 


“€ (1-A) Subject to the provisions of the Code of Cıvıl Procedure, 1908 
or any law made by the Dominion Legislature, the Federal Court may also from 
time to time, with the approval of the Governor-General, make rules of Court for 
regulating the manner ın which any decree passed or order made by it in the 
exercise of its appellate jurisdiction may be enforced ” 


10 The provisions of the Code of Civil Procedure, 1908, and of any other 
law in force on the appointed day relating to Indian 

2.70 of existing appeals and petitions shall as from that day have 
effect, except ın relation to the appeals and petitions 

referred to ın section 4, as if in the said provisions, for all references to His 
Majesty ın Council, there had been substituted references to the Federal Court. 


STATEMENT OF OBJECTS AND REASONS. 


There are at present pending before the Judicial Committee of the Privy 
Council about 7o Civil appeals and ro Criminal appeals from the judgments, 
decrees and final orders of the various High Courts in India. Between now and 
the date on which the new Constitution of India will come into force early next 
year, the Privy Council is not likely to dispose of more than 20 appeals, While 
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the flow of civil appeals from all the Indian High Courts, except the High Court 
of the Judicial Commussioner of Aymer-Merwara, was stopped on the ist February, 
1948, by the provisions of the Federal Court (Enlargement of Jurisdiction) Act, 
1947 (I of 1948), a small number of criminal appeals are admitted from time to time 
by special leave of His Majesty ın Council. . 

2 In Article 308 (3) of the Draft Constitution it 1s proposed that “on and 
from the date of commencement of the Constitution the jurisdiction of His 
Majesty in Council to entertain and dispose of appeals and petitions from or in 
respect of any decree or order of any Court within the territory of India, including 
the jurisdiction ın respect of criminal matters exercisable by virtue of His Majesty’s 
prerogative shall cease, and all appeals and other proceedings pending before His 
Majesty in Council on the said date shall be transferred to, and disposed of by, 
the Supreme Court ” If the position 1s left to the operation of this Article, as 
many as 60 appeals will be kept pending before the Privy Council for 5 or 6 months, 
only to be transferred to the Supreme Court on the date of commencement of the 
new Constitution, and a small number of appeals, mainly criminal, will be instituted 
before the Privy Council during the same period with little chance of being finally 
disposed of by that date. 


7 


3. This Bill accordingly proposes that with effect from the roth October, 
1949, the Federal Court should, as an interrm measure, be invested with the same 
jurisdiction to entertain and dispose of appeals ard petitions from the judgments, 
decrees and orders of all HighCourts in İndia as His Majesty in Council has at 
present, and that the jurisdiction of His Majesty in Council to entertain any new 
appeals and petitions and to dispose of any pending appeals except those set dowr 
for hearing during the next sittings of the Judicial Committee (due to commence 
on the 12th October, 1949) should cease. All other pending appeals are proposed 
to be transferred to the Federal Court on theroth October next. 


The - 
Madras Law Journal Reports. 
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[PRIVY COUNCİLİ ° 
(On appeal from the High Court of Judicature at Madras ) 
PRESENT —LORD OAKSEY, SIR MADHAVAN Narr AND SIR JOHN BEAUMONT. 


Sr Raja Yarlagadda Siva Rama Prasad Bahadur - .  Appellani” 
2 4 
iMaietı Potharaju and others 9. Respondents. 


Madras Estates Land Act (I of 1908), section 55—Right to claim relief under—Proof of relationship of 
tandholder and ryot—Necesstty—Plea of abandonment of sustainable when lack of cultivation was due to the 
Zamındar's farlure to keep tank ın reparr—Privy Council practice —Specral leave to appeal—Appellant, if can rave 
grounds other than those on which special leave was granted 


Before a ryot can claim relief under section 55 of the Madras Estates Land Act he has to show 
that the relationship of landholder and ryot subsists when he claims the relief 


In a suit under section 55 of the Madras Estates Land Act to compel the defendant to issue a 
-patta to them ın respect of the suitlands, the plaintiffs based their claim on the ground that the 
Jand was held by their ancestors as ryoti-land, that they were occupancy tenants thereof, that over 
go years prior to suit the tank which was feeding the suit lands got silted up and was not kept ın repair 
by the landholder with the result that there was no cultivation and that subsequently owing to the 
excavation of a new canal the lands became fit for cultivation and that in those circumstances, 
their right to cultrvate the lands as ryots of defendant’s estate continued and he should there- 
fore be compelled to execute patta ın their favour But the defendant contended that the plaintiffs 
or their ancestors had abandoned their rights ın the suit land 

Held, the question whether there had been an abandonment or not 1s an inference to be gathered 
from the facts of the case ““Abandonment” implied an intention to abandon which was clearly absent 
ân the case The plaintiffs allowed the land to remain uncultivated only because the defendant 
who was under a legal duty to repair the tank failed to keep ıt in good repair The suit land was 
mever dealt with by the Zamındar in a manner which showed that he intended to resume it or 
exercise control over ıt The situation ın which the land was allowed to lay fallow was brought 
about by the defendant’s neglect in discharging his legal obligation and by no act on the part of 
the plaintiffs © When the land became fit for cultivation, the plaintiffs tended to cultivate ıt and 
applied for patta In the circumstances, the plea of abandonment failed ı 


Gayapathı Krishna Chandra Deov Raja of Vizianagaram, (1930) 60 ML J 662 and Madras Railway 
Co v Zamındar of Carvatenagarum (1874) LR 1 A 364, referred to 


Where a case 1s brought before the Board after obtaining special leave, the appellant will not be 
permitted to travel beyond the specific grounds on which special leave was granted to him by the 
‘Board 


Pringle, KG and Subba Row for Appellant. 
Their Lordships’ Judgment was delivered by 


SIR MADHAVAN Nair —Ihıs is an appeal by special leave from a judgment 
and decree of the High Court of Judicature at Madras dated 12th September, 1944, 
~which set aside the judgment and decree of the District Court of Kistna at Chila- 
ikalapudı, which affirmed the judgment and decree of the Court of the Deputy 
‘Collector, Bhandar : 





*P C Appeal No 1 of 1947. 18th January, 1949 
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The defendant is the appellant before the Board, and the plaintiffs are the 
respondents The latter do' not appear before the Board, but Mr Pringle, the 
learned Counsel for the appellant has stated all the necessary facts fully and fairly. 


The appellant and the respondents will heremafter be referred to as the defend- 
ant and the plaintiffs respectively 


The appeal arises out of a suit instituted by the three plaintiffs under section 55, 
of the Madras Estates Land Act (I of 1908), to compel the defendant to issue a 
© patta ” to them ın respect of about 35 acres and 86 cents of land comprised mm ° 
survey Nos 205 and 63 The plaintiffs belong to a village situated ın the estate 
of the defendant, the Zamindar of Devarakota Section 55 of the Madras Estates 
Land Act runs as follows : 


“ When a landholder for three months after demand fails to grant a patta ın such terms as the 
ryot 1s entitled to receive it shall be lawful for a ryot to sue for such a patta before the Collector ” 


Before a ryot can claim relief under section 55 of the Act he has to show that the- 
relationship of landholder and ryot subsists when he claims the relief "The ques- 
tion for decision ın this appeal ıs whether the plaintiffs have been able to establish 
that relationship between them and the defendant that ıs whether they own the- 
right of permanent occupancy in the land or not 


The claim of the plaıntıfis was based on the ground that the land was 
held by their ancestors as ryoti-land, that they were the occupancy tenants thereof, 
that over 30 years ago the tank which was feeding this land became breached and 
silted, that consequently owing to the excavation of what 1s known as the East 
Bank Canal, the lands became fit for cultivation In the circumstances, they 
contended that their right to cultivate the lands as ryots of the defendant’s estate- 
continues and he should therefore be compelled to execute “ patta ” ın theır-favour. 


ce 


In his written statement the defendant stated that “neither the plaintiffs 
nor their ancestors have any kind of right ”” to the land. He alleged that owing 
to collusion between an ancestor of the plaintiffs and the then “ karnam ” certain 
fraudulent entries were made ın the Survey Registers of 1890, and that the entries. 
were not binding on him He also stated that owing to the construction of the 
flood bank to the river Kıstna, the tank feeding the land became silted and 

“ unfit for cultivation ” and “so the said entire land being kept by the estate as pasture beedu- 
was not only being used for grazing their own cattle but were also being enjoyed by leasing them. 
out on pasture tax to others also ” 


The issues framed in the suit were: 


(1) Whether the plaintiffs are entitled to obtain a patta for the suit lands. 
and if so, on what terms? 


(2) To what relief? 


The trial Court dismissed the suit on the ground that the relationship of landlord‘ 
and tenant between the parties in respect of the suit land was not made out and. 
that the suit land could not be localised 


On appeal, the learned District Judge held that the plaintiffs’ ancestors- 
were the ryots of about 37 acres of land which the plaintiffs clarmed ın the suit; 
but he held that the plaintiffs’ ancestors must be deemed to have abandoned their 
right to the land, and on that ground dismissed the appeal. He found as a fact that : 


“ some tıme between 18go and 1900 the land ceased to be cultivated on account of the breach. 
of the tank, and consequently that the lands remained uncultivated since then ” 


It may be mentioned here that ıt 1s the duty of the Zamındar to keep the irrigation- 
tanks ın good repair. As regards his duty m this matter, ın Gajapatht Krishna Chandra 
Deov Rajah of Vizianagaram’, Kumaraswamı Sastrı, J , quoted the following passage 
from the decision of the Privy Council in Madras Railway Company v. Zamindar of 
Carvatenagarum? — 








1. (1930) 60 M.LJ 662. - 2. (1874) LR. r LA, 364 
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“ The public duty of maintaining existing tanks, and of constructing new ones ın many places, 
as originally undertaken by the Government of India, and upon the settlement of the country has, 
1 many instances, devolved on Zamındars of whom the defendant ıs one The Zamındars have 
o power to do away with these tanks, ın the maintenance of which large numbers of people are 
iterested, but are charged under Indian Law, by reason of their tenure, with the duty of preserving 
ad repairing them.” : 


Hs Lordship also observed at page 669 


© Under the Madras Estates Land Act the tenants can compel a landlord to repair a tank which 
the source of irrigation by a proper application to the Collector” 


‘he exact finding of the learned Judge ın the present case was as follows - 


“ "The inference from these facts 1s that the plaintiffs’ ancestors did not want to have the land. 
hen ıt ceased to be useful for cultivation because they did not want to pay kıst to Zamındar and 
lat the Zamindar has been ın possession of it since then, that is, since before 1900, letting it out 
r pasture and that after the excavation of the east bank canal he let out a portion of the block on- 
attas and cultivated the remaining lands In these circumstances the proper ınference 1s that 
ie plaintiffs and their ancestors abandoned the land Consequently there 1s no subsisting relationship. 
ow of landlord and tenant between the Zamındar and the plaintiffs ” 


The learned Judge of the High Court who heard the appeal from the District 
udge’s decision pointed out that there was no plea in the written statement that 
qe plaintiffs or their ancestors if they had the rights claamed ever abandoned them, 
nere was no issue about it, that no witnesses spoke about it and that ıt was not 
ossible for him to uphold the finding of the District Judge that the plaıntıffs” 
ncestors had abandoned their interest in the land The learned advocate for the 
efendant Zamindar pointed out that his real case was that 


“ the plaintiffs’ rights became extinguished by adverse possession on the part of the defendant ” 


‘he learned Judge remanded the case to the District Judge to submit findings 
n the questions of adverse possession and on some other questions (the nature of 
rhich appears sufficiently from the questions themselves) none of which 1s of any 
ital ımportance (for the purposes of this appeal) having regard to the line of 
rgument pursued by the learned counsel for the appellant. Findings were called . 
or on the following questions — 


(1) Whether the defendant has proved that the plaintiffs’ mght became 
«tinguished by zeason of adverse possession on his part for over the statutory period? 


(2) Whether ıt ıs not open to the plaintiffs to claim a patta for the whole 
xtent by reason of the fact that there were other persons shown in Exhibit A as 
unt pattadars ” 


(3) What is the correct extent of the land held by the four persons or their 
ncestors and what 1s the extent to which the plaintiffs would be entitled ın any 
vent ? 


)n the question of adverse possession, the learned Judge observed that one question 
hich the lower Court would have to consider was : 


“ whether the defendant who ıs under the legal duty to maintain the Irrigation work in good 
pair and who neglects his duty for whatever reason ıt might be, can claim a right by adverse possession: 
against the ryot ın respect of the lands which are left uncultivated owing to his default ” 


On all the questions findings were recorded ın favour of the plaintiffs. The 
‘arned District Judge accepted the evidence relating to the plaintiffs’ title to the 
ind. In the course of his discussion of the question of adverse possession, which 
e examined from the standpoint indicated by the High Court, he observed 


“lt. follows that even on the assumption that the Zamındar had in some years let out 
us land as pasture ground, ıt does not necessarily follow that he exercised title adverse to the owner 
pecially in view of the circumstance that the land was lying fallow or waste unfit either for wet or 
r dry cultivation ” 


nally, he recorded his finding : 


“ that defendant has miserably failed to prove that plaintiffs’ rıght has become extinguished 
r reason of adverse possession ” - 
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Objections taken to the findings were overruled by the learned Judge He acceptec 
the findings and held that the plamtrffs were entitled to a “ patta ” for the land 
Later, the amount to be paid as rent was fixed after enquiry by the Deputy Collector 
and the High Court finally passed a decree 


“ directing the defendant landholder to issue a patta in accordance with the findings for the 
area found at the rate of rupee one per acre ”’ 


Before the Board, Mr Pringle argued that (1) in view of the facts of the case 
the plaintiffs have failed to establish affirmatively that they have subsisting anc 
continuing occupancy rights in the suit land because between 1890 and 1908. 
when the Madras Estates Land Act was passed, the land remained uncultivatec 
and that (2) the proved facts show conclusively that they or their ancestors hac 
abandoned the land It may be mentioned here that on the question of advers 
possession on which a “ finding’ against the defendant was submitted by thi 
District Judge, the learned counsel stated that he was prepared to admit that, 1 
there was proof of a clear continuing title in the plaintiffs, acts of the defendan 
while the land was temporarily out of cultivation would not disturb the plaintiffs 
title İn this connection their Lordships may also observe that the other “ findings ? 
submitted by the District Judge are plainly questions of fact and cannot be gon 
into before the Board 

Before dealing with the arguments addressed by the learned counsel it will bı 
advantageous to summarise the facts which appear from the evidence Th 
defendant 1s the Zamindar of Devarakota. The land claimed by the plaintiff 
les within the ambit of the Zamindari—a permanently settled estate "The docu 
mentary evidence shows that their ancestors were registered ın public records a 
owners of the land and that grain’used to be delivered by the plaintiffs’ ancestor 
to the Zamindar Sometime between 1890 and 1900 the land ceased to be culti. 
vated on account of the breach of the tank feeding the land and consequently thi 


“ lands remained uncultivated since then ” “ It 1s common case and it is admitted in the writter 
statement 1n express terms that the lands became unfit for cultivation whether as wet or dry.” 


(see the judgment of the High Court) This fact 1s also expressly admitted by th: 
defendant’s witnesses The ryots who were cultivating the lands under the tanl 
were unable to do so owing to the fact that the tank became breached and thi 
defendant who was under a legal duty to keep ıt in good condition, would no 


repair it 


Exhibit I series are “‘ pattas given to the plaintiffs from 1900 onwards 
they contain certain ‘dry lands’? "The suit lands ceased to be included im thi 
pattas since before 1900 ‘The plaintiffs stated that this was due to the fact that th 
land ceased to be cultivated. Ex II series show that 400 acres out of the mamu 
wet lands had been leased out for pasturage, but the suit land 1s not included ın thi 
lands leased out under exhibit JI. There is no reliable evidence that the lanc 
was used by the Zamındar for the pasturage of his own cattle ; nor is there an 
evidence of any act of actual dispossession by the Zamindar During the lon; 
period that the land lay fallow and unfit for cultivation, admittedly no rent wa 
‘demanded by the Zamındar, and no rent has been paid by the ryot ‘The Court 
have found that the plaintiffs’ rights have not been extinguished by adverse possessio: 
by the Zamındar 


Mr. Pringle’s first contention that the plaintiffs have failed to establish affı 
matively that they had at the relevant date rights of occupancy ın the suit lan 
has reference to the finding that: 

“ between 1890 and 1900 the land ceased to be cultivated on account of the breach of the tan. 
and consequently the land remained uncultivated since then” 

The title of the plaintiffs to the suit land has been established, and ıt has been show 
that their ancestors used to cultivate it before 1890, but that cultivation cease: 
between 1890 and 1900 owing to the Zamındar's default in repairing the tank 
‘Since then the land remained uncultivated It has not been proved that anyon 
has actually dispossessed them of the Jand With a view to putting an end to th 
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sputes between landlords and their tenants in possession of land regarding their 
spective rights, the Madras Legislature passed the Madras Estates Land Act 
of 1908) ın 1908. Section 6 (1) of the Act enacts that: 

“ subject to the provisions of this Act, every ryot now ın possession Or who shall hereafter be 


mıtted by a landholder to possession of ryotı land not being old waste situated ın the estate of such 
adholder shall have a permanent right of occupancy ın his holding . ts 


xplanatıdn (1) of the section says 


“ For the purposes of this sub-section, the expression “ every ryot now ın possession ? shall include 
‘ery person who, having held land as a ryot, continues ın Possession of such land at the commence- 
ent of this Act ” 
rıma facie by virtue of the provisions of the Act the plaintiffs must be held to have 
squired rights of occupancy ın the suit land when the Act came into force. 


The learned counsel argues that the above presumption in favour of the plaintiffs’ 
ccupaney rights is inapplicable ın the present case, because the land 1s not “ryotı ” 
nd masmuch as ıt remained uncultivated since 1890 onwards, and in the 
ircumstances, the burden was on the plaintiffs to prove affirmatively that 
ier occupancy rights still continued to subsist 


Section 3, clauses (15 and 16) define “ ryot ” and “ ryotı land ” respectively : 


““Ryot? means a person who holds for the purpose of agriculture ryotı land ın an estate on 
ondition of paying to the landholder the rent which 1s legally due upon ıt.” 
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€ “ Ryotı land” means cultivable land ın an estate other than private land . , . ,. 


hortly stated, the learned counsel’s argument amounts to this, namely, that this 
efinition does not apply.ın view of the fact that the land remained uncultivated 
t the time when the Act was passed 


Without expressing any opinion about the soundness or otherwise of this argu- 
nent, ther Lordships think that ıt is not necessary to pursue it further, as in their 
pinion the defendant should not be permitted to raise this question now for the 
‘rst time before the Board At no stage of the case was this argument ever put 
orward by the defendant No reference to ıt 1s to be found m the pleadings or in 
he judgments of the Courts ın India, nor has it been raised in the petition to the 
3oard asking for special leave The case of the defendant so far has been that the 
ılaıntıfs have no title to the land, and if they had any title they have abandoned 
t or lost 1t by adverse possession That the land has not been proved to be “ ryoti 
and ” ın the sense now ındıcated has not been put forward as a specific ground 
if complaint in any of the proceedings thus far taken by the defendant. ‘Their 
Lordships are of opinion that in a case brought before the Board after obtaining 
pecial leave the defendant should not be permitted to travel beyond the specific 
rrounds on which special leave was granted to him by the Board Their Lordship: 
would therefore disallow this argument 


The second argument relates to the question whether the plaintiffs may be 
aid to have abandoned their rights to the suit land As already stated this question 
was decided against them by the District Judge who first heard the case on appeal. 
Examining the facts found by the Courts in India their Lordships are not prepared 
o hold that the evidence shows that the plaintiffs have abandoned their rights. 
Whether there has been an abandonment or not 1s an inference to be gathered from 
the facts of the case “ Abandonment” implies an intention to abandon which 
s clearly absent in the case The plaintiffs allowed the land to remain uncultivated 
secause the defendant who was under a legal duty to repair the tank failed to keep 
tim good repair and for no other reason. It 1s true that the land was not included 
n the patta, because if they insisted on showing ıt ın their pattas they would be 
asked to pay rent forit As the land remained fallow they naturally did not desire 
-o pay any rent and so did not ask for its inclusion ın the patta. Section 4 of the 
Estates Land Act says: 


“ Subject to the provisions of this Act, a landholder 1s entitled to collect rent in respect of al! 
ryotı land ın the occupation of a ryot ig 
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The defendant could havé demanded payment of the rent, but he never made any 
demand It 1s specifically stated ın the findings submitted by the District Judge. 
“ Admittedly, no rent was demanded during the long period by the Zamindar and no rent 
has been paid by the ryot ” 
The suit land was never dealt with by the Zamindar in a manner which showed 
that he intended to resume ıt or exercise control over it ‘The situation ın which 
the land was allowed to lie fallow was brought about by his neglect in discharging 
his legal obligation and by no act on the part of the plaintiffs When the land 
became fit for cultivation, they intended to cultivate ıt and applied for patta In 
the circumstances, their Lordships are unable to draw an inference from the facts 
that the plaintiffs have abandoned their rights to the suit land ‘The plea for 
abandonment therefore fails. 


For the above reasons their Lordships will humbly advise His Majesty that this 
appeal should be dismissed 


Solicitors for Appellant Lambert and White 
Respondents not represented 


Vs. —— Appeal dismissed. 
[PRIVY COUNCIL ] 
(On appeal from the High Court of Judicature at Fort William in Bengal ) 
PRESENT —İLORD PORTER, LORD MACDERMOTT AND SIR JOHN BEAUMONT 
Joy Chand Lal Babu : Appellant* 


7 
Kamalaksha Chaudhury and others . Respondents. 


Civil Procedure Code (V of 1908), sectzon 109—Applicability to orders made in revision by the High Gourt— 
Deciston of subordinate Court that loan 1s a “ commercial loan”? within the meaning of the Bengal Money-Lenders 
Act—lInterference by High Court under section 115, Cuwl Procedure Code—Bengal Money-Lenders Act (X of 
1940), section 2 (4) and (22)—Commercal 10an— Onus—Sut or proceeding ‘‘ pending “— Meanıng of 


Orders passed ın revision do not fall within section 109 (a), Cıvıl Procedure Code 


Sub-section (c) of section 109 1s clearly wide enough to cover an appeal from an order made 
in revision 


Although error ın a decision of a Subordinate Court does not by itself involve that the Subordinate 
Court has acted illegally or with material irregularity so as to justify interference 1n revision under 
sub-section (c), nevertheless if the erroneous decision results ın the Subordinate Court exercising a 
Jurisdiction not vested ın ıt by law or failing to exercise a jurisdiction so vested, a case for revision 
arises under sub-section (a) or sub-section (2) and sub-section (¢) can be ignored 


Where an application under sections 30 and 36 (6) (a) (11) of the Bengal Money-Lenders Act, 1s 
dismissed by a Subordinate Court as ıt was of opinion that the loan in question was a “ Commercial 
loan ” within the meaning of the Act, ıt 1s open to the High Court to interfere ın revision under 
sub-section (2) of section 115, Civil Procedure Code, with such an order where the High Court takes 
the view that the loan was not a “ Commercial loan ” 


The question whether a loan 1s a “ Commercial loan ” has to be regarded from the point of view 
of the lender, and ıt has to be determined for what purpose the loan was advanced, the burden of 
proving that the loan was a commercial one being on the lender 


Where though a mortgage suit was filed long before Ist January, 1939, and possession in execu- 
tion also had been given before that date, the suit would be pending within the meaning of section 2 
(22) of the Bengal Money-Lenders Act, if the right to obtain a personal decree exists on Ist January, 


- 1939 
Appeal against the yudgment of the High Court at Calcutta, dated the 13th 
August, 1943 


. 


Pringle for Appellant, Khambaita for the Respondents. 


Their Lordships Judgment was delivered by 


SIR JOHN BEAUMONT —This 1s an appeal from an Order of the High Court of 
Judicature at Fort William in Bengal passed ın its Civil Revisional Jurisdiction 





*P, C. Appeal No. 70 of 1947. 17th March, 1949 
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dated the 13th August, 1943, which set aside an order of the Subordinate Judge of 
Burdwan dated the 18th July, 1942, rejecting the petition of the Respondents Nos. 
ı to 10 under sections 30 and 36 (6) (a) (11) of the Bengal Money-Lenders Act, 
1940 (Act X of 1940) (hereinafter referred to as “the Act,”) for re-opening a mort- 
gage decree dated the gth October, 1931, passed against the Respondents in 
mortgage Suit No 198 of 1930 


The questions argued upon this appeal were first, a preliminary objection 
taken by the Respondents that this appeal 1s incompetent , secondly, a preliminary 
objection taken by the appellant that the revision application to the High Court 
from which this appeal ıs brought was incompetent Apart from these preliminary 
objections the only two matters urged against the Order of the High Court appealed 
from were first, that the loan to which the application of the Respondents related 
was a “ commertal loan”? to which the Act did not apply; and secondly, that 
the suit ın which the application of the Respondents was made was not a “ suit 
to which this Act applies’ as defined by the Act, and consequently that the Res- 
pondents were not entitled to any relief under the Act 


The material facts are these 


On the 6th January, 1925; the Respondents or their predecessors-ın-tıtle 
executed a registered karbarnama, or bond for obtaining loans for business, ın favour 
of the Appellant for securing loans up to a sum of Rs 25,000 ‘The material pro- 
visions of this document will be referred to later The appellant on the 15th 
August, 1930, instituted a mortgage suit No 198 of 1930, claiming a sum of Rs. 
40,600 and asking for the enforcement of the mortgage security On the 5th 
October, 1931, a compromise decree was ‘passed ın the said suit for a total sum of 
Rs 45,825-8-0 with interest payable ın sixteen instalments, and ıt was provided 
that on failure to pay one instalment the whole of the outstanding sum would be due 
and recoverable with interest at Tol per cent, per annum bysale of the mortgaged 
properties, and ın case of deficiency by sale of the other properties of the mortgagors 
and also from the persons of the mortgagors by executing the decree 


Default was made in payment of the first instalment under the compromise 
decree, and on the goth August, 1932, application was made by the Appellant for 
‘execution of the decree In succeeding years further applications in execution 
were made, and all the properties subject to the decree were eventually sold and 
purchased by the appellant The last sale ın execution was confirmed ın July, 
1938, and upon an application for possession made by the Appellant on the goth 
September, 1938, possession was ordered to be delivered by the Court on the Ist 
November, 1938, but owing to failure on the part of the execution clerk to return 
the writ to the Court no order noting the fact of delivery of possession and finally 
disposing of the application for possession was entered on the records of the Court 
until the grd June, 1940. Meantime, namely, on the 29th November, 1938, there 
was an application by a third party under rule 100, Order 21, which was not dis- 
posed of until April, 1939 


On the goth August, 1941, Respondents Nos 1 to 10 filed miscellaneous 
application No 127 of 1941 in the Court of the Subordinate Judge at Burdwan 
asking for relief under sections 30 and 36 of the Act 


The Act was passed on the 1st August, 1940, and the following provisions of it. 
are relevant to.this appeal 
‘Section 2. İn this Act, unless there 1s anything repugnant in the subject or context— 


* * * gəl # * * ” 


(4) “ commercial loan” means a loan advanced to any person to be used by such person solely 
4or the purpose of any business or concern relating to trade, commerce, industry, mining, planting, 
insurance, transport, banking or entertainment, or to the occupation of wharfinger, warehouseman 
.or contractor or any other venture of a mercantile nature, whether as proprietor or principal or agent 
“or guarantor , 

* * * * * * * 


- 
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(22) “suit to which this Act applies? means any suit or proceeding istituted or filed om 
or after the 1st day of January, 1939, or pending on that date and includes a proceeding ın execution— 


(a) for the recovery of a loan advanced before or after the commencement of this Act, 


(6) for the enforcement of any agreement entered into before or after the commencement 
of this Act, whether by way of settlement of account or otherwise, or of any security so taken im 
respect of any loan advanced whether before or after the commencement of this Act. or 


ə 
(c) for the redemption of any security given before or after the commencement of this Act 
in respect of any loan advanced whether before or after the commencement of this Act 


Section 30 Notwithstandmg anything contained in any law. for the time being ın force, or 
ın any agreement 


(1) no borrower shall be liable to pay after the commencement of this Act,— 

(a) any sum ın respect of principal and interest which together with any amount already 
paid or included ın any decree ın respect of a loan exceeds twice the principal of the original loan, 

(5) on account of interest outstanding on the date up to which such liability is computed, 
a sum greater than the principal outstanding on such date 

(c) interest at a rate per annum exceeding ın the case of— 

(1) unsecured loans, ten per cenium simple, 

(11) secured loans, eight per centum simple, 


whether such Joan was advanced or such amount was paid, or such decree was passed or such interest 
accrued before or after the commencement of this Act , 


(2) no borrower shall, after commencement of this Act, be deemed to have been liable to 
pay before the date of such commencement ın respect of interest paid before such date or included 
in a decree passed before such date, interest at rates per annum exceeding those specified ın sub-clause 
(c) of clause (1) ; 


(3) a lender shall be entitled to institute a suit at any time after the commencement of this 
Act in respect of a transaction to which either or both of the preceding clauses applies or apply 


Section 36 (1) Notwithstanding anything contained ın any law for the time being ın force, 
if in any suit to which this Act applies, or ın any suit brought by a borrower for relief under this. 
section whether heard ex parte or otherwise, the Court has reason to believe that the exercise of one- 
or more of the powers under this section will give relief to the borrower It shall exercise all or 
any of the following powers as ıt may consider appropriate .. R 


Then follow a lst of powers which may be exercised by the Court, with 
qualifications on the execution of such powers, including a power to re-open any 
transaction and take account between the parties, and a power to release the borrower 
from all liability ın excess of the limits specified ın clauses 1 and 2 of section 90. 
For the purposes of this appeal ıt 1s not necessary to consider these powers ın detail. 
Section 40 (5) of the Act provides that ın any suit or proceeding the burden of 
proving that a loan 1s a commercial loan shall be on the money-lender who advanced 
the loan 


The application was heard by the Subordinate Judge of Burdwan who gave 
judgment on the 18th July, 1942 He held that the loan made by the Appellant 
to the Respondents or their predecessors was a commercial loan within the meaning” 
of the Act, and that such loan, therefore, did not come within the terms of the Act. 
Accordingly, he dismissed the application. However, he went on to consider the 
question. whether the suit ın which the application was made was a suit to which 
the Act applied within the definition contaimed ın section 2 (22) of the Act and 
came to the conclusion that ıt was Hus view was that as no Order for délivery of 
possession. was recorded till June, 1940, and as the proceeding for delivery of pos- 
session was a continuation of the application for execution ıt followed that a pro- 
ceeding ın execution was pending on the ist January, 1939 


From the Order of the learned Subordinate Judge an application was made in 
revision to the High Court at Calcutta, and such application was heard on the 
18th November, 1942. The learned Judges held, dısagrecıng with the learned 
Subordinate Judge, that the loan was not a commercial loan. They agreed with 
the learned Subordinate Judge ın thinking that the suit was one to which the Act 
applied, basing their opinion largely on the fact that the said application under 
Rule 100, Order 21, was outstanding on the 1st January, 1939 In the result they 
made the Rule absolute, set aside the Order of the Subordinate Judge and sent the 
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case back to him in order that the decree might be re-opened in accordance with 
the directions given by the Court. No objection to these directions has been 
raised before the Board 


The preluminary objection taken by the Respondents 1s that leave to appeal 
to the Board was granted by the High Court under section 109 (a) of the Code of 
Civil Procedure and that that sub-section only relates to appeals from decrees 
or final orders passed on appeal - The Respondents contend that the sub-section 
does not apply to Orders passed ın revision, and they point out that under section 115 
a power of revision only arises ın Cases ın which no appeal hes, so that there 1s a 
clear distinction between appeal and revision ‘The view that Orders passed ın 
revision do not fall within section 109 (a) has been accepted by High Courts in 
India other than the High Court at Calcutta, and their Lordships think it 1s correct. 
It appears from the record that the application for leave to appeal to His Majesty 
in Council was based on section 109 (a) and upon the hearing of the application 
the Court discussed matters relevant to that sub-section But the certificate 
granting leave to appeal 1s not ın the record. The certificate may have been 
granted under section 109 generally without specifying any particular sub-section, 
and sub-section (c) 1s clearly wide enough to cover an appeal from an Order made 
in revision It was for the Respondents to produce the certificate on which their 
objection to the competence of the appeal 1s founded, and as they have not done 
so their preliminary objection must fail i 


The preliminary objection taken by the Appellant ıs that the High Court 
had no power to interfere in revision under section 115 of the Code of Civil Pro- 
cedure with the order of the Subordinate Judge ; an objection which was not taken 
before the High Court Section 115 of the Code sın these terms — 

“The High Court may call for the record of any case which has been decided by any Court 


subordinate to such High Court and in which no appeal lies thereto, and if such subordinate Court 
appears— 


(a) to have exercised a jurisdiction not vested in it by law or 
(6) to have failed to exercise a jurisdiction so vested, or 


(c) to have acted ın the exercise of its jurisdiction illegally or with material irregularity, 
the High Court may make such order in the case as ıt thinks fit ” 

Mr Pringle for the Appellant admitted that no appeal lay from the Order 
passed by the Subordinate Judge, and he did not challenge the revisional juris- 
diction on that ground Their Lordships accept this admission and express no 
opmion upon its correctness Mr Pringle based his objection on the principle 
laid down by this Board in Rajah Amir Hassan Khan v Sheo Baksh Singh: and Bala- 
krishna Udayar v Vasudeva Ayar? and now firmly established that a Subordinate 
Court does not act illegally or with material irregularity because ıt decides wrongly 
a matter within its competence. A Court has jurisdiction to decide a case wrongly 
as well as rightly. Mr. Pringle maintained that the learned Subordinate Judge 
had jurisdiction to decide that the loan was a commercial loan, and ın so doing 
he did not act illegally or with material irregularity, and the High Court had no 
power to interfere ın revision merely because it disagreed with his decision So 
far Mr Pringle is on safe ground, but the learned Subordinate Judge, having held 
that this was a commercial loan, was bound to go on to consider what effect that 
decision had upon the Respondents’ application, and, since the Act in terms does 
not apply to commercial loans, the learned Judge was bound, upon his finding, 
to dismiss the application without determınıng whether or no the Respondents 
brought themselves within sections 30 and 36 of the Act as they claimed to do. 
In so domg, on the assumption that his decision that the loan was 
a commercial loan was erroneous, he refused to exercise a jurisdiction 
vested in him by law, and it was open to the High Court to act 
ın revision under sub-section (5) of section 115 There have been a very 
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large number of decisions of Indian High Courts on section 11 5, to 
many of which their Lordships have referred Some of such decisions prompt 
the observation, that High Courts have not always appreciated that aİthough 
error in a decision of a subordinate Court does not by itself involve that the Sub- 
‘ordinate Court has acted illegally or with material irregularity so as to justify 
interference in revision under sub-section (c), nevertheless if the erroneous decision 
results ın the subordinate Court exercising a jurisdiction not vested ın it by law, or 
failing to exercise a jurisdiction so vested, a case for revision arises under sub-section 
(a)or sub-section (2), and sub-section (c) can be ignored The cases of Babu Ram v. 
Munna Lal? and Har Bhikan v Naro Vishvanath? may be mentioned as cases in which 
a subordinate Court by its own erroneous decision (erroneous that 1s in the view 
of the High Court), ın the one case on a point of limitation and ın the other ona 
question of res judicata invested itself with a jurisdiction which ın law it did not 
possess and the High Court held, wrongly their Lordships think, that it had no 
power to interfere in revision to prevent such a result. In the present case their 
Lordships are of opinion that the High Court, upon the view which it took that 
the loan was not a commercial loan, had power to interfere in revision under 
sub-section (b) of section 115 


The next question to be decided 1s whether the High Court was right in holding 
that the loan in this case was not a commercial loan Under the definition in the 
Act a commercial loan is one advanced to any person to be used by such person 
solely for the purpose of business, etc The matter, therefore, has to be regarded 
from the point of view of the lender, and ıt has to be determined for what purpose 
the loan was advanced, the burden of proving that the loan was a cofnmercial 
“sone being on the lender Where, asın this case, the loan 1s secured by an instrument 
ın writing, the terms of such instrument must have an Important, and ıt may be 
a decisive, bearing upon the question The mortgage of the 6th January, 1925, 
which 1s Ex A, recites that the borrowers execute this deed of karbarnama (bond 
for obtaining loans for business) on mortgage of ımmovable properties to the 
following effect : 

“ We are running rice business and rice mill at Katwa for the said business and for other expenses, 
“we require large sums of money from time to time Such amounts are not being supplied from 
ourselves, and so the business 1s not running well Hence, we execute this karbarnama (that 1s, bond 


for loan transactions for business) on mortgage of ımmovable properties to carry on money-lending 
business to the extent of Rs 25,000 7 


The Appellant relies strongly on the description of the loan as “a bond for 
obtaınıng loans for business,” but such a description is not inconsistent with a 
part of the loan being required for other purposes The learned Judges of the 
High Court considered that on the construction’ of the document ıt was clear 
that the loan was required for business and other purposes, and that, therefore, 
the money was not advanced solely for business purposes. The Appellant contends 
that the recital that the money was required for busmess and other expenses and 
that they had not got the money was merely a recital of historical facts explaining 
‘why the business was not running well, and does not qualify the purpose for which 
the loan was obtamed, which appears ‘from its description as karbarnama Their 
Lordships are not able to accept this view They agree with the learned Judges 
of the High Court ın thinking that the reference to “ other expenses ” cannot be 
‘explained on any hypothesis which confines the loan exclusively to business trans- 
actions In the result their Lordships are satisfied that the Appellant has not 
discharged the burden of proving that this was a commercial loan 


Jhere remains the further question of whether the mortgage suit ın the present 

case 1s a suit to which the Act applies withins section 36 of the Act Section 2 (22) 

defines such a suit as being a suit or proceeding instituted or filed on or after the Ist 

January, 1939, or pending on that date The mortgage suit in this case was 

filed long before 1939, and the only question 1s whether there was any suit or pro- 

‘ceeding pending on the Ist January, 1939 As already noted, the learned Subordi- 
v777777———————-—--.....------ ——  —  —- ———  ———- 
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nate Judge based his view that there was a suit or Pı oceeding pending on the fact 
that the order disposing of the application for possession made by the decree-holders 
had not been noted on the records of the Court until after 1st January, 1939, though 
possessıon had been given before that date The High Court did not differ from 
this view, though they displayed for 1t no marked enthusiasm, and based their 
decision rather on the fact that the application under Rule 100, Order 21, was 
pendirfs on the ist January, 1939 — Their Lordships hesitate to disagree with the 
opinion of the learned Subordinate Judge on a matter relating to the practice of his 
own Court They are, however, unaware of any provision in the Code of Civil 
Procedure which prevents delivery of possession given by the Court from being 
effective until the fact of delivery has been noted on the records of the Court Nor 
do they sce any convincing reason for such a rule, particularly when, as in the 
present case, the delay ın completing the record of the Court was due to default on 
the part of an officer of such a Court Nor do their Lordships attach much import- 
ance to the fact that the application under rule 100 of Order 21, was pending ‘They 
share the difficulty felt by Mr Justice Henderson in jetendra Nath Bera v. Makham 
Lal Bera, lın holding that the actıon of a third party can be regarded as a proceeding 
in execution within section 2 (22) of the Act Mr Khambatta, however, on behalf 
of the Respondents, has relied on a different ground for establishing that the suit 
was pending on the Ist January, 1939 He contends that at any time within three 
years from November, 1938, when the last application in execution was disposed of, 
the decree-holder could apply for a personal decree under Order 34, rule 6, and 
that the suit was pending so long as such right was open For this proposition he 
relies on a decision of the High Court at Calcutta, Muhammad Kasım Alt v Ramesh 
Chandra Sıl? Mr. Pringle for the Appellant conceded, rightly as their Lordships 
think, that the suit was pending so long as there was a right to obtain a personal 
decree which was not barred under section 181 of the Limitation Act, but he con- 
tended that the compromise decree of the 5th October, 1931, itself contained a 
personal decree, and there could, therefore, be no right to obtain such a decree ın 
the future For some unexplained teason the compromise decree has not been 
printed ın the record, but an office copy with an English translation has been lodged 
with the Registrar, and their Lordships have referred toit ‘The decree was passed 
in terms of the compromise between the parties The compromise states that the 
decree shall be considered to be the final decree ın the suit and provides that on 
failure to pay an instalment the plaintiff shall be competent to realise the amount 
due by auction-sale of the property attached in execution of the decree and if the 
- entire amount 1s not realised thereby, to realise the balance by attachment and sale 
of the other properties belonging to the Defendants and “ from their persons by 
executing the decree”? Mr Pringle’s contention is that these last words amount 
to a personal decree for payment 


‘Suits for the sale of mortgaged property are dealt with in Order 34 of the 
“Code of Civil Procedure The scheme of the Code 1s that a preliminary decree 1S 
passed under Rule 4 by which the amount due 1s ascertained and in default of 
payment the plaintiff ıs given liberty to apply for a final decree directing sale of 
the mortgaged property or a sufficient part thereof See Form 5 ın Apvendix D. 
A final decree 1s passed under rule 5 and directs that if the amount due has not been 
paid the mortgaged property or a sufficient part thereof shall be sold and the 
proceeds brought into Court and dealt with as directed in the preliminary 
decree See Form 6in Appendix D The final decree does not contain an order 
for payment, but Rule 6, provides that where the proceeds of sale are insufficient 
to pay the amount to the plaintiff the Court on application by him may if the balance 
is legally recoverable from. the defendant otherwise than out of the property sold 
pass a decree for such balance Form 8 1n Appendix D contains the form of a 
personal decree and orders payment of a specific sum. 
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The argument of Mr Pringle 1s that in this case the compromise decree 
embodies the terms of a preliminary decree, a final decree, and a decree for personal 
payment, and that this could be done by agreement. ‘The deciee no doubt embodies 
the terms of a preliminary decree and a final decree, and goes beyond a final decree 
in directing sale of the property of the mortgagors not included in the mortgaged 
property which in the absence of agreement could have been reached only in 
execution of a personal decree. But at the date of the compromise decrte, the 
Court was not in a position to determine whether any balance would be legally 
recoverable after the sales It could only have passed a decree for payment of 
such balance, if any, as might ultimately be found due A decree for payment 
of a balance, unascertained and unascertainable till a large number of sales have 
been completed, and possibly then found to be non-existent, would be, to say the. 
least of 1t, an unusual form of decree, and one which could hardly fail to cause 
serious embarrassment to a Court asked to execute such a decree against future 
property of the yudgment-debtor not included ın the compromise decree. Their 
Lordships are not prepared to hold that the Court which passed the compromise 
decree intended to make, or did make, any such order They think that the words 
on which Mr Pringle relies amount to no more than a submission by the mort- 
gagors to consent to a personal decree for payment of the ultimate balance if and 
when any such balance should be found to be due, and legally recoverable In 


their Lordships’ view all the points urged by the Appellant against the judgment 
of the High Court fail 


Their Lordships will, therefore, humbly advise His Majesty that this appeal 
be dismissed The Appellant must pay the Costs 


VS. — — — Appeal dısmıssed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT *'—MR Justice Macx 
Gudimetla China Varahalu Petitioner” 
De. 
Gudımetla Reddayya .. Respondent. 


Civil Procedure Code (V of 1908), section 151—Inherent power to order refund of Court-fee even where 
there are no specific provisions for the purpose. : 


The petitioner filed a suit against his own father for recovery of about Rs 3,000 He pad a 
court-fee of Re 0-12-0 on his plaınt and was given on 13th September, 1946, seven days’ tıme for 
payment of deficit court-fee He re-presented the plaint only on 7th November, 1946, accompanied 
by an application for condonation of the delay ın re-presentation and also with deficit court-fee of 
Rs 276-11-0 The application for condonation of delay was dimsissed and on an application for 
refund of court-fee under section 151 of the Code of Cıvıl Procedure, 


Held, in a case of this kind where no specific provision 1s made for the refund of court-fee, section 151 
of the Code of Civil Procedure can be invoked to meet the ends of justice The petitioner tendered 
the court-fee only on the basis that his application for condonatıon of the delay would be admitted. 
As such application however was rejected, the Court-fee tendered should be refunded on equitable 
principles 


Narayana Reddiar, In re, (1942) 1 ML J. 226, relied on 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the Subordinate Judge of Kakinada, 
dated roth April, 1947, in I A No 418 of 1947, ın unregistered O S Plaint S. R. 
No 7656 of 1946 

K B Krshnamurih for Petitioner 

Respondent not represented 

The Court delivered the following ‘ 


Jupcment —The petitioner 1s a plaintiff whose application for a refund of 
court-fee of Rs 277-7-0, the learned Subordinate Judge rejected ın a rather cryptic 
order which reads as follows 


/ 





o am 


#GR P No, 1677 of 1947 2ıst March, 1949. 


b 


- 
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— 


“€ "The ruling does not apply to this case Hence rejected ” 
Pe does not say what the facts are or what the ruling relied on is The facts 
as placed before me are briefly these :— 


The petitioner filed a suit agamst “his own father for recovery of about 
Rs 3,000 He paid a Court-fee of Re 0-12-0 on his plaint and was on 13-9-1946 
given seven days’ time for payment of deficit court-fee. He re-presented the 
plant only on 7-11-1946 accompanied by an application for condonation of the 
delay in re-presentation and also with deficit court-fee of Rs 276-11-0 The 
application for condonation of delay was dismissed and on application to refund 
the court-fee under section 151, Civil Procedure Code, the learned Subordinate 
Judge passed this order which 1s now sought to be revised 


Sections 13, 14 and 15 of the Court-Fees Act which make specific provision 
for refund of court-fees do not apply to the case It appears to be on all fours 
with the decision ın Narayana Reddıar, In re! In that case the facts were very 
similar. A plaint was filed with insufficient court-fee. An application for review 
against an order rejecting it was made accompanıcd by the balance of the court-fee 
due. ‘That application was rejected and the lower Court declined to grant a refund 
of the Court-fee. It was held that the Court-fee was not meant to be utilised until 
the petition for review presented on behalf of the petitioner was accepted by the 
Court. That principle, I think, 1s applicable to the present case, for the plaıntıff 
tendered the deficit court-fee only on the basis that his application for condonation 
of delay would be admitted. With respect | am ın agreement with the decision 
of Abdur Rahman, J , ın Narayana Reddı, In re1, that in a case of this kind where no 
specific provision is made for the refund of court-fee, section 151, Civil Procedure 
Code, can be invoked to meet the ends of justice "There appears to have been 
no umpediment in the way of plaintiff filing a fresh suit altogether ; nor did the 
rejection of the plaint prevent him from doing so “This 1s clearly an equitable 
case ın which the deficit court-fee tendered on re-presentation, vz, Rs. 270-11-0 
should be refunded, and I direct accordingly 


KS Petition allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR Justice Mack. 


Swarna Rajamma Petitioner* 
0. - 
‘Thota Venkiah .. Respondent. 


Civil Procedure Code (V af 1908), Order 41, rule 5—Appellate Court ordering stay on security being furnished 
by a prescribed date— Tender of security with draft bond within the tume—Sufficiency and effect—Testing the 
security also need not be within that time 

When stay 1s ordered by an appellate Court on security being furnished within a particular 
period what the Court contemplated was the tender of security within that time 

Ganapathı Nawcker v Govindarajulu Natwcker, (1946)2 ML J 217 and Rangaswamt Nadar v Pıchamanı 
Nadar, (1941) 2 MLJ 291, followed, Chettiyalan Kanakurup v Raman Nav, (1942) 2 MLJ 425 
and Balakrishna Awar v Pıshamuthu Pillai, (rg21) 15 LW 186, distinguished 

It would be manifestly inequitable if for no fault of his, a petitioner obtaining such stay 1s penalised 
by time being taken for objections to a draft security bond and then finding himself in the position 
of not being able to file a fair security bond within the tıme prescribed İt is sufficient if the security 
as tendered with a draft security bond within the time prescribed by the Court This does not mean 
that ın the event of the security tendered being found insufficient ıt 1s open to the petitioner to file 
fresh security He must take his stand on the security that he furnishes and if this 1s found to be 
snsufficient then his petition for stay fails It s upto him to see that sufficient and accepta ole security 
as tendered by him in the first instance 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the Subordinate Judge of Bapatla, 
dated 18th October, 1948 in E A No 224 of 1948 1n O S No 55 of 1946 

.25 


.— 








ı (1942)! ME J 226 
*C R P No. 1793 of 1948 28th February, 1949 
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4 Raghavayya for Petitioner. 
R Umamaheswaram for Respondent 
The Court delivered the following 


TUDGMENT —The petitioner obtained an order for stay in the High Court 
on 3rd September, 1948, which was made absolute on her furnishing security ın 
Rs 3,000 to the satisfaction of the Sub-Court, Bapatla, within six weeks from 
that date and also depositing some costs and mesne profits within the same period. 
The petitioner tendered a draft security bond on 17th September, 1948 Her 
application was returned with some objections She re-presented it on 4th October, 
1948 It was then posted on 7th October, 1948, to 18th October, 1948 for objections. 
On that date the Subordinate Judge held that the tıme allowed by the High Court 
order had expired on 15th October, 1948 and dismissed the petutioner”s application 
and also disallowed time for filing ‘objections to the draft security bond This 
point has already been considered and decided by Yahya Ali, J, ın Ganapathi 
Nawcker v Govrndarajulu Naida He held following the view taken by Happell, ilə 
ın Kangaswam: Nadar v Pıchamanı Nadar? that it was sufficient compluance with 
such an order if the security had been tendered ın tıme and that it was not necessary 
that the testing of the security itself and the filing of the fair security bond should. 
be made within the time prescribed 


. Mr Alladı Kuppuswamı has relied on the decision of Ramesam, J , ın Bala- 
krishna dıyar v Pıchamuthu Pıllaı3, followed by King, J , ın Chettıyalan Kanakurup v. 
Raman Nar*. That was a decision under section 17 of the Provincial Small Cause 
Gourts Act where a defendant against whom an ex parte decree was passed on 26th 
January, 1920, filed a draft security bond on 6th February, 1920, which was ulti 
mately accepted on gth March, 1920, and he only filed his fair bond on the ist 
April, 1920 It was held that the filing of the draft bond was not sufficient com- 
plıance with the requirements of section 17 of the Provincial Small Cause Courts. 
Act King, J, following this decision referred to the decision of Happell, J , ın 
Rangaswam Nadar v Prcharmam Nadar?, but felt that the decision of Ramesam, J , 
was logically correct because ın section 17 of the Act an alternative was given, 
namely, deposit or security which had to be comphed within go days, and the 
statute contemplated something effectually being done within this period I prefer 
in cases of this kind to follow the view taken-by Happell, J , and Yahya Alı, m 
that when stay 1s ordered by an appellate Court on security being furnished within. 
a particular period what the Court contemplated was the tender of security within. 
that time It would be manifestly inequitable if for no fault of his, a petitioner ” 
obtaining such stay 1s penalised by time being taken for objections to a draft security 
bond and then finding himself in the position of not being able to file a fair security 
bond within the time prescribed 


Mr Alladı Kuppuswamı has urged that the correct procedure contemplated! 
in the decisions under section 17 of the Provincial Small Cause Courts Act which 
should be followed in these cases also is that a fair security bond should be filed 
in the first instance , but at the same time he concedes that it 1s always open to the 
other side to object to the sufficiency of security, I am unable to see any difference,, 
so far as finality is concerned, between a draft security bond and a fair security bond, 
if the latter can be objected to for want of sufficiency or on any other ground. 
This is a type of case of common occurrence, ın which I think it is sufficient 1f 
the security 1s tendered with a draft security bond within the time prescribed by 
the Court. This does not mean that in the event of the security tendered being- 
found insufficient it is open to the petitioner to file fresh security He must take 
his stand on the security that he furnishes, and if this is found to be insufficient 
then his petition for stay fails It is up to him to see that sufficient and acceptable 
Security 1s tendered by him ın the first instance. 


I. (1946) 2 ML 217. 3 (1921) 15 LW 186 
2. (1941) 2 MLJ aor. 4 (19342) 2 MLJ 425 
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In this view this petition 1s allowed, but there will be no order as to costs im 
view of the legal position taken by the Subordinate Judge. The lower Court 
will give time to the respondent to furnish objections, and dispose of the application 
tendering security in due course on the lines indicated. 


KS ~ — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| , — PRESENT .—MR. JusTICE RAJAGOPALAN 
The Public Prosecutor . Appellant*® 


U 
Sannıdhı Srıranganayakulu . Respondent 


Madras Prevention of Adulteration Act (LIT of 1918), section 5—Sale o offer for sale of honey mixed with: 
cane sugar—Offence—Absence of rules under section 20 (1) (e)—kffect 


Cane sugar might be innocuous material but 36 per cent of it mixed with honey offered: 
for sale did certainly increase the bulk, weight or measure of the honey wrhin the meaning of the 
proviso to section 5 (1) of the Prevention of Adulteration Act and the fraudulent intent would be 
obvious The fact that the purchaser had not paid the price as the sanitary inspector took away 
the honey from the buyer for analysis did not make the transaction anv the lessasale İn any event. 
it will be an offer for sale which is punishable under section 5 (x) (b) of Madras Act III of 1918 


Where no rules have been prescribed under section 20 (r) (e) of the Act by the Government 
the only reasonable inference could be that honey of an absolute purity had to be sold unless what 
was sold or offered to be sold was represented to the purchaser to be not honey but honey with. 
an admixture of cane sugar The absence of rules in no way affects the liability of the accused for 
punishment inder section 5 (1) (d) of Madras Act III of 1918 

Appeal under section 417, Criminal Procedure Code, 1898, against the acquittal , 
of the aforesaid respondent (Accused) by the Sub-Divisional First Class Magistrate, 
of Bheemavaram in G A No 36 of 1947 on his file preferred against the order of the 
Court of the Stationary Sub-Magistrate of Bheemavaram and made in C S Nos. 


173 and 310 of 1947 - 
The Public Prosecutor (V A Ethray) Appellant m person / 
Kastur, Seshagırı Rao for Respondent. 


The Court delivered the following 


JUDGMENT —The charge against the accused was that he contravened the 
provisions of section 5 (1) (5) of the Prevention of Adulteration Act, Act III of 1918, 
and thereby rendered himself lable to be punished under section 5 (1) (d) of that 
Act R N 
P. W r was the Sanitary Inspector of Akkıveedu When he called at the 
shop of the accused, P W 1, found the accused selling honey to P. W 2 After 
the honey had been handed over to P W. 2, P W ım his turn asked for some 
honey to be sold to him as a sample The accused refused to sell any honey to 
P VV r: P. VV. o had not m the meanwhile, paid for the honey that had been 
sold to him P W 1 obtained that honey and when ıt was analysed ıt was found 


to contain 36 per cent of cane sugar. 


The learned Subordinate Judge convicted the accused under section 5 (r) (4) 
of the Act and sentenced him to paya fine of Rs 25 On appeal, the learned 
Sub-Dıvısıonal Magistrate, set aside the conviction and acquitted the accused. 
The learned Magistrate held that the transfer of honey to P W e did not constitute 
asale Of course, unless there was a sale to P. W. 2, the accused would not come 
within the scope of section 5 (1) (5) or 5 (1) (4) as the case was laid against him. 
The learned Sub-Divisional Magistrate, however, appears, to have taken an 
erroneous view of what constituted a sale It was not the specific case of the 
accused at any stage that it was as a gıft that he handed over the honey to P. W. 2. 
The accused denied that there had been any transfer of honey from him to P W. ə 


s Crl Appeal No 348 of 1948 26th November, 1948. 
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“The evidence on record could leave one ın no doubt on the question, that the accused 
did deliver honey to P W 2 who had come to the shop to buy that honey That 
the purchase price was not paid before P W 2 left the shop did not make it any the 
less a sale, though the habulity of P. W. 2 to pay the purchase price remained. 
P.W 2 admitted that he had not paid the money, but that in no way affected the 
nature of the transaction which was a sale. Besides even the offer for sale is 
punishable under section 5 (1) (6) Certainly when the accused handed over the 
honey to P W. 2 ıt was m the least an offer for sale = 


a ə 


The learned advocate for the accused contended that no rules had been 
prescribed under section 20 (1) (e) by the Government . If no such rules were 
framed, the only reasonable inference could be that honey of an absolute purity 
had to be sold, unless what was sold or offered to be sold was represented to the 
purchaser to be not honey, but honey with an admixture of cane sugar. PW. 2 
asked for honey and ıt was honey as such that the accused was bound to supply. 
The absence of rules in no way affects the hability of the accused for punishment 
under section 5 (1) (d), 


The proviso to section 5 (1) cannot apply either Cane sugar might be inno- 
cuous material but 36 per cent. of it did certainly increase the bulk, weight, or 
measure of the honeyswıthın the meaning of the proviso to section 5 (1), and from 
the circumstances of this case the fraudulent intention of the accused should be 
obvious 


The order of the acquittal is set aside The accused will be convicted under 
section 5 (1) (4) read with section 5 (1) (5) of Madras Act III of 1918 and he will 
be sentenced to pay a fine of Rs 25, the fine originally imposed by the learned 
Sub-Magistrate The accused ıs a first offender. Alİ the same the fine was by 
no means excessive İn default of payment of fine, the accused will undergo simple 
imprisonment for ten days Time for payment of fine—r 5 days from the date of 
the receipt of records in the lower Court 


KS. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS : 


PRESENT .—MR. Justice SOMASUNDARAM. 


"The Publıc Prosecutor ' .  Appellani* 
v 
R. Desigan . Respondent. 


Criminal Procedure Code (V of 1838), section 414—Scope— Sentence of Rs 100 fine ın summary tnal 
under section 260, Criminal Procedure Code for offence under Madras Ratiomng Order—No appeal les, 


In section 414, Criminal Procedure Code, the words “ in which a magistrate empowered to act” 
in 1ıcate that the section, applies not only to cases in which the Magistrate has got >»ower to act under 
section 260 of the Code for the offences mentioned in that section but also where he 1s otherwise 
empowered to act under that section The words “ empowered to act ” refer not merely to implied 
power contained 11 section 260, but also refer to express powers conferred on the Magistrate by other 
Provisions ın other enactments, like Central Act XXV of 1946, empowering summary trial of offences 
under that Act 


Accordingly, under section 414 of he Criminal Procedure Code no appeal lies against a sentence 
of fine of hundred rupees in a case where the accused 1s tried summarily under section 260 of the 
Code for an offence under the Madras Rationing Orde 


“ 


Appeal under section 417 of the Code of Crminal Procedure, 1898, against 
the acquittal of the aforesaid respondent (Accused) by the Sessions Judge of 
Ramnad at Madura m Cr Appeal No 160 of 1947 on his file, (preferred against 
the judgment passed on the accused in C C No 275 of 1947 on the file of the 
Additional First Class Magistrate of Devakottaı ) 
eee 


* Crl Appeal No 347 of 1948 26th November, 1948. 
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The Public Prosecutor (V. L Ethira)) ın person. 
G. N. Char: for Respondent. : 


The Court delivered the following 


Jupcment —The accused in this case was convicted by the Additional First 
Class Magistrate of Devakottaı in CC No. 275 of 1947 and sentenced to a fine 
of Rs. 100 for an offence under clause 4 (2) of the Madras Rationing Preparatory 
Measures Order, 1945, and regulation 14 of the regulations framed under clause 12 
of the Madras Rationing Order, 1945, and under rule 81 (2) of the Defence of 
India Rules read with sectton 7 (1) of Act XXIV of 1946 The.accused preferred 
an appeal to the Sessions Judge of Ramnad who acquitted him. The Public 
Prosecutor has preferred this appeal against the order of acquittal. 


The main ground on which the order of acquittal is attacked is that under 
section 414, Criminal Procedure Code, no appeal lies against this judgment of the 
First Class Magistrate as the case was tried summarily under section 260, Criminal 
Procedure Code. ‘That section mentions what offences and classes of offences may 
be tried summarily under that section. It does not in terms provide for the trial 
of offences under the Rationing Order, but section 12 of Act XXIV of 1946, says : 


“ Any Magistrate or Bench of Magistrates empowered for the time being to try in a summary 
way the offences specified ın sub-section (1) of section 260 of the Code of Criminal Procedure, 1898, 
may, on application in this behalf being made by the Prfosecutlon try ın accordance with the provisions 
contamed ın sections 262 to 265 of the said Code any offence punishable under tats Act.” 


It 1s not disputed in the case that this case was tried summarily on an application 
made in this behalf by the prosecution. The Magistrate was therefore well withm 
his power in trying this case summarily under section 260, Criminal Procedure Code. 
Under section 414, Criminal Procedure Code, no appeal les against a sentence of 
Rs. 100 when an accused 1s convicted summarily under section 260. 


It 1s contended by the learned counsel for the accused that section 414. applies 
only to cases of conviction of offences mentioned ın section 200 and not for offences 
under a special Act as ın this case Section 414, Criminal Procedure Code, runs 
as follows . 


The words “in which a Magistrate empowered to act ” indicate that the section 
applies not only to cases ın which the Magistrate has got power to act under section 
260 for the offences mentioned in the section but also where he is otherwise 
empowered to act under that section. The words “ empowered to act ” refer not 
merely to implied power contained in section 260 but also refer to express powers 
conferred on the Magistrate by other provisions in other enactments. No appeal 
therefore lies against the sentence of Rs 100 to the Sessions Judge and the appeal was 
therefore Incompetent. The order of the appellate Court is set aside. This does 
not ın any way prevent the accused from filing a revision to this Court under 
sections 435 and 439, Criminal Procedure Code. 


K.S. | | Order set aside. 
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(THE FEDERAL COURT OF INDIA.] 


PRESENT :—H. J. Kania, Chief Justice, S. FAzL Aur, M PATANJALI SASTRI, 
MEHRGHAND MAHAJAN AND B K. MUKHERJEA, JJ. 


[Appeal under the Federal Court (Enlargement of Jurisdiction) Act, 1947, 
from the High Court of Judicature at Bombay | 


Tatya Shantappa Gadeyannavar -  Appellant* 
0, 
Ratnabai Bhratar Dada Gadeyappa Gadeyannavar and others Respondents. 


Hindu Law—Adoption—Adoptron by a predeceased coparcener’s widow after extinction of cobarcenary by 
pariition—Right of adopted son to claim a share ın the original family properties 


If, notwithstanding the extinction of the coparcenary by the death of the last surviving 
coparcener, the adoption by the widow of a predeceased coparcener could effectively divest the 
property vested by inheritance ın the heir of the last surviving coparcener as held in Anant Bhıkappa 
Patıl v. Shanker Ramachandra Patil, there 15 no reason why such adoption should not equally operate 
to entitle the adopted son to claim a share ın the family properties in spite of the extinction of 
the coparcenary by virtue of a partition, There ıs no distinction ın principle between extinction 
of a coparcenary by the death of the last surviving coparcener and its extinction by partition so far 
as the right of the widow of a predeceased coparcener to make a valıd and effectual adoption 
is concerned ‘The principle of their Lordships’ decision must apply a forttr: to cases where the 
coparcenary became extinct by partition, for, the family properties would still be in the hands of 
the members of the family though divided and there would be no question of divesting property 
vested ın a stranger to the family, 


Anant Bhikappa Patil v Shanker Ramachandra Patil, (1943) 2ML J.599 LR. 70 ITA 232 
(P.G), followed. 


CG. S. Saran and $. R. Parulekar, Advocates, Federal Court, instructed by S. P. 
Varma, Agent, for Appellant.. 


K. G. Dalar, Advocate, Federal Court, instructed by Kk. 7 Kale, Agent, 
for Respondents 1 and a2. 


The Judgment of the Court was delivered by 


Patanjalt Sasirt, 7.—This 1s an appeal from a judgment and decree of the High 
Court of Judicature at Bombay dated 27th November, 1942, affirming a judgment 
of the Joint First Class Subordinate Judge at Belgaum whereby the appellant’s 
suit for partition of certain 1mmoveable property was dismissed 


The appellant claimed one half share in the properties belonging to the family 
of one Gadeppa who had three sons Antappa, Shantappa and Dada Antappa 
ceased to be a member of Gadeppa’s branch having been adopted to Bharmappa, 
the undivided elder brother of Gadeppa. The appellant claimed to be the adopted 
son of Shantappa. He alleged that he was adopted by Shantappa’s widow, Ganga- 
hai, on 16th October, 1936, ata plate called Nandan: in Kolhapur State and that the 
adoption was confirmed by her on gth July, 1937, at Balgaum to obviate possible 
objections on the ground that the prior adoption had been made ın the Kolhapur 
State. Dada and his son Anna, who were defendants 1 and 2 in the suit, denied 
both the adoptions put forward by the appellant and averred that they had divided 
the family properties between them on 15th N ovember, 1936, and that, after 
such partition, Anna was adopted by Antappa’s widow Krishnabai of Bharmappa’s 
branch ‘They further pleaded that, even if the second adoption of the plaintiff 
alleged to have taken place at Belgaum was proved, ıt could not entitle the plaintiff 
to claim a share of the family properties as the coparcenary ın Gadeppa’s branch 
had previously come to an end by virtue of the partition aforesaid 


' The learned trial Judge held that the appellant failed to establish that he was 
adopted by Shantappa’s widow at Nandanı on 16th October, 1936, as alleged by 
him but the later adoption said to have taken place on gth July, 1937, at Belgaum 
was true and valid. He further found that there was a partition of the family 
a a a — ——— —— 

* Civil Appeal No, XXVI of 1948, grd March, 1949. 
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properties between defendants 1 and 2 on 15th November, 1936, as alleged by 
them and he held, following the decision of a Full Bench of the Bombay High 
Court in Balu Sakharam Powar v Lahoo Sambhan Teigurat and certain other 
decisions based thereon, that the appellant’s adoption was ineffectual to re-open 
the prior partition between defendants 1 and 2 He accordingly dismissed the sutt. 


On appeal to the High Court, a Division Bench of that Court (Beaumont, C J. 
and Sen, J ) confirmed the findings of the trial Court on all the issues of fact and 
law and dismissed the appeal. Thereupon the appellant preferred this appeal 
to His Majesty ın Council, having obtained the necessary leave under section 110 
of the Code of Civil Procedures but by virtue by the Federal Court (Enlarge- 
— of Jurisdiction) Act (No. I of 1948), the appeal has to be decided by this 

ourt. , 


After the case was disposed of by the High Court, it appears that the deci- 
sions of the Full Bench in Balu Sakharam Powar v Lahoo Sambhajı Tetgura* on 
which the Courts below relied was overruled by the Privy Council in Anant 
Bhıkappa Patil v Shanker Ramachandra Patıl? and the appellant herein therefore 
claims that the decisions of the Courts below should be set aside and his claim 
for one half share of the properties in suit should be decreed. 


It was not disputed by Mr Datar appearing for the respondents that the 
decisions followed by the High Court were no longer good law in view of the later 
decision of the Privy Council referred to above But he sought to distinguish the 
present case on the ground that, the coparcenary consisting of the only male members 
of the family at the tıme having been put an end to by the partition of November, 
1936, the plaintiff’s adoption could not revive the coparcenary so as to entitle the 
plaintiff to re-open the partition and claim a share in the family properties. It 
was pointed out that Anant Bhikappa Patil v. Shanker Ramachandra Patıl? was a case 
where there was no disruption of the coparcenary by a partition among all the 
members then living and all that was held was that an adoption by the widow of a 
predeceased coparcener was effectual to divest the properties vested by inheritance 
in the heir of the last surviving coparcener We are unable to appreciate this 
distinction. It 1s true that no question as to the effect of partition by the members 
of a family in relation to the power of adoption of the widow of a predeceased 
coparcener arose inthatcase. But the principle on which their Lordships based 
their decision, namely, that the rights of the adopted son relate back to the date of 
the adoptive father’s death must equally apply to the facts of the present case and 
the plaintiff must be deemed, by a fiction of Hindu Law, to have been ın existence 
as the son of Shantappa at the time of the latter’s death in“1921 so as to entitle 
him to a share in the family properties It is clear that their Lordships considered 
the question also from the point of view of the extinction of the coparcenary ın 
such cases, for they observed : ı 

“ Tf, then, the appellant’s adoption was valid, can it be held that it does not take effect on the 


property which had belonged to the joint family because there was no coparcenary 1n existence at 
the date of the adoption”? (Anant Bhekappa Patil v Shanker Ramachandra Patıl 2) 


If, notwithstanding the extinction of the coparcenary by the death of the last 
surviving coparcener, the adoption by the widow of a predeceased coparcener 
could effectively divest the property vested by inheritance in the heir of the last 
surviving coparcener, we are unable to see why such adoption should not equally 
operate to entitle the adopted son to claim a share in the family properties ın spite 
of the extinction of the coparcenary by virtue of a partition There cannot exist 
on principle any distinction between extinction of a coparcenary by the death of 
the last surviving coparcener and its extinction by partition so far as the right of 
the widow of a predeceased coparcener to make a valid and effectual adoption is 
concerned. Indeed, the principle of their Lordships’ decision must apply a fortior 


ı. I.L R. (1937) Bom 508 (F.B). (P C.). = 
2. (1943) 2 ML.J. 599.LR. 70 LA. 232 
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to cases where the coparcenary became extinct by partition, for, the family pro- 
perties would still be in the hands of the members of the family though divided, 
and there would be no question of divesting property vested ın a stranger to the 
family. Itıs worthy of note that their Lordships expressly referred to and approved 
the decision of the Nagpur High Court in Bayırao v Ramkrıshna? and of the Madras 
High Gourt in Sankaralıngam Pillat v. Veluchamı Pıllar?, both of which are cases 
of adoption made after a partitionin the family We are therefore of opinion 
that the principles laid down by their Lordships in Anant Bhikappa Patil v Shanker" 
Ramachandra Patıl8 and since reaffirmed in Neelangouda Limbangouda v. Uyangouda 
Shankargouda* are applicable ın full force to the facts of this case. 

In this view the appellant will be entitled to one-fourth share in the family 
properties as the second defendant’s adoption into Bharmappa’s branch has been 
held established. We accordingly allow the appeal and remit the case to the 
High Court with the direction that a preliminary decree for partition and delivery 
of possession of the appellant’s one-fourth share in the properties ın suit together 
with mesne”profits from the date of suit pertaining to such share be substituted for 
the decree dismissing the appellant’s suit. The appellant shall have the costs in 
this Court but in the peculiar circumstances of the case we make no order as to costs 
in the Courts below, : 


v.s. : 
a : Appeal allowed. 
[THE FEDERAL COURT OF INDIA.] 


PRESENT ‘—H. J. Kanla, Chief “Justice, S FAzn Arı, M PATANJALI SASTRI, 
MEHRGHAND MAHAJAN AND B K MUKHERJEA, JJ 


[Appeal under the Federal Court (Enlargement of Jurisdiction) Act, 1947, 
from the High Court of Judicature at Fort William ın Bengal | 


Sir Hari Sankar Pal and another .. Appellants* 
0, 
Anath Nath Mitter and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 41, rile 33 and Order 47, rule 1—Powers under Order 41, rule 33 
not exercised by the appellate Court at the time of yudgment—If could be exercised on an application for review of 
that judgment—Deed—Construction—Provision in lease for apbortionment between lessor and lessee of compen- 
sation money in case of acquisition of the leased propertves—Calcutta Improvement (Appeals) Act—Further appeal 
from the decision of the High Court—Competency 


Order 41, rule 33, Cıvıl Procedure Code, 1s a purely enabling provision which enables the appellate 
Court to’exercise certain powers in favour of a party who has not filed the appeal if the circumstances 
of the case and the interests of justıce so require The powers being discretionary, no Court can be 
compelled to make an order under this rule , but if the appellate Court, while it allows the appeal, 
refuses to make an order ın favour of a non-appealing party, whose position 1s identically the same as 
that of the successful appellant, without applying 1ts mind to the provisions of Order 41, rule 33, Civil 
Procedure Code and without considering whether it should or should not exercise its powers under 
that rule, the Court 1s not incompetent to rectify its omission and reconsider the matter if and when 
ıt 1s brought to its notice by way of an application for review Where ın fact there is an omission on 
the part of the Court to consider the clear provision of Order 41, rule 33, when the original judgment 
was passed, such omission would constitute a sufficient ground analogous to those mentioned ın 
Order 47, rule 1, and the Court would not be incompetent to reconsider the matter, if ıt so desired, 


A lease deed, among other things provided that the compensation money ın respect of any future 
statutory acquisition of the lands leased shall be apportioned, between the lessor and lessee in the 
following manner “ that 1s to say, the lessor shall be entitled to such portion of the compensation as 
will represent twenty-five times of the said respective rent payable under these presents ” The docu- 
ment contained provision for payment of monthly rents On a question whether “rent ” referred - 
to ın the above clause ıs monthly or annual rent, 


Held: It 1s a well-estabhshed rule of construction that in construing any written instrument, 
absurdity and repugnancy are always to be avoided One of the accepted methods of valuing 
property is to capitalise the annual rental of the land at so many years’ purchase Though the 
number of years” purchase would vary ın each case, it is the annual rent that 1s capitalised and 
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not the monthly rent The idea of valuing property by capıtalısıng the monthly rental 1s something 
opposed to common sense and ıs unheard of ın business transactions “Though the words 
“annual rent” 1s not actually used ın the lease deed, the language 1s sufficiently flexible to admit 
of that construction and the “rent ” in the lease means only annual rent. 


The question whether under the provisions of the Calcutta Improvement (Appeals) Act a further 
appeal against the decision of the High Court would lie or not left open 
Atul Chandra Gupta, Senior Advocate, Federal Court (Bankım Chandra Banerjee, 
, Advocate, -Federal Court and K. P Chatterjee, Advocate, Calcutta High Court, 
with hım), instructed by P. K. Chatterjee, Agent, for Appellants 


Panchanan Ghosh, Senior Advocate, Federal Court (Samarendra Nath 
Mukherjee and Asoke Chandra Sen, Advocates, Federal Court, and Satyendra Nath 
Mitler, Advocate, Calcutta High Court, with him), instructed by R. R. Biswas, 
Agent, for Respondents 1 to 5. 


M..N. Ghosh and H. K. Matter, Advocates, Federal Court, instructed by P.K. 
Bose, Agent, for Respondents 8 to ro. 


The Court delivered the following 


JUDGMENTS : Kama, G7—I have read the judgment prepared by Mukher- 
jea, J. I agree with the reasoning and conclusion of the judgment and have 
nothing to add. 


Mukherjea, F.—Jhis appeal arises out of a reference made by the First Land 

Acquisition Collector, Calcutta, to the Calcutta Improvement Tribunal, under 

, section go of the Land Acquisition Act and the controversy relates primarily to 

apportionment, as between the lessors and the lessees, of a certain amount of com- 

pensation money awarded in respect of premises No. 73, Glive Street, Calcutta, 

which was the subject-matter of compulsory acquisition under the provisions of 
the Calcutta Improvement Act 


The premises acquired, which comprises an area of 2 cottas and 8 chattacks 
of land together with buildings standing thereon, 1s situated in the business quarter 
of the city and at all material times it was the property of one Sm Krishna Adarını 
Dası, who held it in the restricted rights of a Hindu female heir, the reversioners 
being her three sons, fo wit, Nripendra Lal Mitter, Jatındra Lal Mitter and Manindra 
Lal Mitter. On December rs, 1905, Krishna Adarini, along with her three sons, 
executed an indenture of lease ın respect of the said premises ın favour of one I, M 
Solomon on certain terms and conditions set out therein The lease was to be 
for a term of 40 years expiring on 31st December, 1945 ; and these 40 years were 
divided into four decenmial periods, the rent payable by the lessee being fixed at a 
progressively increasing rate for each succeeding decennial period For the first 
period of ro years, the rent was payable at the rate of Rs 145 a month: for the 
second ıt was Rs 165; during the third decennial period the rent was fixed at 
Rs, 180 per month and the maximum rent of Rs. 195 a month was fixed for the 
fourth and last of these decennial periods. 


The only other provision in the lease that is material for our present pu: pose 
is the one relating to apportionment of the compensation money in case the premises 
were acquired under the provisions of the Land Acquisition Act or any other legis- 
lative enactment of a like character and the provision 1s worded as follows : 

“It as hereby agreed and declared between and by the parties hereto that if the demised premises 
or any portion thereof are acquired for public purposes under the Land Acquisition Act or any other 
Act which may be passed by the Local or Imperial Legislative Council the compensation payable 
ın respect of such acquisition shall be apportioned, between the lessor and the lessee ın the manner 
following, that 1s to say that the lessor shall be entitled to such portion of the compensation as will 
represent twenty-five tımes of the said respective rent payable under these presents or a proportion- 
ate part thereof according to the portion of the demised premises which will be acquired and 
the lessee shall get the residue of such compensation ” 


It appears that on 5th of February, 1907, Solomon transferred his leasehold 


interest ın premises No. 73, Clive Street to one Mr. P. C. Kar and the latter ın his 
turn assigned the same to the present appellants Sir Har: Sankar Pay] and Harj 
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Narayan Paul by a deed of assignment dated the 18th of February, 1927. In the 
year 1939, a proceeding was startcd by the First Land Acquisition Collector, Calcutta, 
for acquisition of these premises at the instance of the Trustees for the Improvement 
of Calcutta, acting under the Calcutta _ Improvement Act, and the requisite decla- 
ration was published ın the official Gazette on 10th of August, 1939 “The Collector 
made his award on 2nd September, 1940, and a total sum of Rs 76,400 was allowed 
as compensation for the land and the building Krishna Adarını was*dead at 
that time and so also were her three sons ; and the sons of these sons, who are the. 
respondents before us in this appeal, had the lessor’s terest vested ın them As 
there was dispute between the lessors and the lessees regarding the apportionment 
of the compensation money, the Collector made a joint award in favour of both the 
lessors and the lessees and referred the dispute regarding apportionment to the 
Calcutta Improvement Tribunal under the provision of section 30 of the Land 
Acquisition Act. 


This reference gave rise to Apportionment Case No 1 56 of 1940 of the Calcutta 
Improvement Tribunal and it was heard by the President himself without the aid 
of Assessors The main controversy between the parties centred round the inter- 
pretation to be put upon the clause mentioned above by which the parties agreed 
that in case of compulsory acquisition of the premises, the proprietors would be 
entitled to twenty-five times “ the said respective rents? as mentioned ın the lease 
and the residue was to go to the lessee. The contention of the lessees was that 
the words mentioned above referred to the monthly rents which the lessees were 
to pay under the terms of the document, whereas the lessors argued that they could 
not but mean the rents payable for the whole year upon the capitalised value of 
which the compensation payable to the proprietors would depend. The learned 
President of the Tribunal accepted the contention of the lessees and held that the 
proprietors were entitled to twenty-five times the monthly rent that was payable ~ 
at the date of the declaration and the result was that they wee given a sum of 
Rs 4,875 only as their share of the total compensation money and the lessees 
were held entitled to the remainder amountmg to more than Rs 70,000. 


Against this decision, an appeal was taken to the Calcutta High Court by some 
of the proprietors, who are respondents Nos 1 to 4 ın this appeal and who represent 
one-third share ın the proprietary interest The other co-sharer proprietors were 
made respondents to the appeal The appeal was heard by a Division Bench 
consisting of Mitter and Khundkar, İT, and by their judgment dated the 12th 
of December, 1944, the learned Judges allowed the appeal and reversed the decision 
of the Improvement Tribunal On a construction of the relevant clause in the 
indenture of lease mentioned above, 1t was held by the High Court that the expres- 
sion ‘rent’ as used ın that clause meant and referred to yearly rent and not to 
monthly rent ; and the lessors were consequently entitled to twenty-five times the 
annual rent which would amount to Rs 58,500 As, however, the appeal was 
filed not by all the proprietors but by some of them who had an one-third share 
, in the proprietary right, the appellants were declared entitled to a sum of Rs. 19,500” 
only which was one-third of the total sum of Rs 58,500 , and no relief was given 
to the non-appealing proprietors with regard to whom the decision of the Improve- 
ment Tribunal was left intact. The result was that though the decision of the 
High Court was against the lessees, they indirectly got two-thirds of the increased 
amount, which according to the judgment of the High Court, the lessors were 
entitled to under the terms of the lease 


It appears that on or about the roth of January, 1945, the other proprietors, 
who did not join ın filing the appeal but figured merely as respondents 
therein, presented an application for review of the judgment, on the ground that 
even though they did not file any appeal, relief could and should have been given 
to them under the provisions of Order 41, rule 3 3, Civil Procedure Code, inasmuch 
as the case of the applicants rested entirely on the same footing as that of the 
appealing proprietors and the entire decision of the Improvement Tribunal was 
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pronounced to be wrong. “This application was allowed by the High Court, and 
purporting to act under Order 41, rule 39, Civil Procedure Code, the learned 
Judges declared that the entire sum of Rs 58,500 should be paid as lessors” share 
of the compensation money to all the heirs of Nrıpendra Lal, Manindra Lal and 
Jatındra Lal This subsequent judgment ıs dated the 27th of August, 1945. 


Against these two judgments, the lessees filed two applications for leave to 
‘appeal to the Privy Council which were consolidated by an order of the High 
Court and leave to appeal was granted on 6th May, 1946 Before the records 
were transmitted to England, the powers of this Court were enlarged under Act I of 
1948 and in accordance with the provisions of this Act, the records came to this 
Court and the appellants lodged their petition of appeal on oth of August, 1948. 


On the case being called on for hearing, a preliminary objection was raised 
on behalf of the respondents challenging the competency of the appeal It 1s 
argued by Mr. Ghosh for the respondents that section 71 of the Calcutta Improve- 
ment Act (Bengal Act V of 1911) makes an award of the Tribunal, final, subject 
to the restricted mght of appeal to the High Court that 1s given by the Calcutta 
Improvement (Appeals) Act. Not only no right of appeal to the Privy Council is 
given by the express words of the Calcutta Improvement Act, but the Act being 
a self-contained statute which expressly excludes the operation of section 54. of the 
Land Acquisition Act, the provisions of appeal to the Privy Council which have 
been introduced into the general Act by subsequent amendments could not be 
incorporated by reference into the Calcutta Improvement Act. In this connection, 
reliance has been placed by the learned Advocate upon the decision of the 
Judicial Committee ın Secretary of State for India ın Council v Hindustan Co-operative 
Insurance Society, Lid+, which prima facie seems to support his contention. 
Mr Gupta appearing in support of the appeal has, on the other hand, 
contended that the decision referred to above, which purports to be based 
on anearlier pronouncement of the Judicial Committee in Rangoon Botatoung 
Co. v Collector of Rangoon?, 18 confined in its operation to cases where the 
award relates to the amount of compensation money allowed to the claimants 
and not where there ıs a dispute as to title between the claimants znter 
se ın regard to the acquired property This, it 1s said, 1s the view expressed by the 
Judicial Committee itself in the subsequent case of Secretary of State for İndia v. 
Chehkam Rama Rao” It 1s true that the Calcutta Improvement (Appeals) Act 
does not provide for an appeal to the Privy Council; but what 1s said 1s, that as 
soon as the matter reaches the High Court under the right of appeal given by the 
Calcutta Improvement (Appeals) Act, the procedure, orders and decrees of the 
High Court including the incident of further appeal from its judgments to the Privy 
Council would be determined by the ordinary rules of the Civil Procedure Code. 


The point 1s certainly not free fiom doubt and it may be necessary for us at 
some time or other to decide it finally after a careful examination of the different 
decisions of the Judicial Committee bearing upon it For our present purpose, 
having regard to the decision we have arrived at on the merits of the case, a decision 
on this preliminary point would not be essential and we prefer to keep it open. 


On the merits of the case, the contentions put forward on behalf of the appel- 
lants are of a two-fold character It 1s contended, in the first place, that the High 
Court placed a wrong interpretation upon the clause in the lease relating to appor- 
tionment of compensation money ın case of compulsory acquisition of the premises 
and that the expression “ the said respective rent ” occurring in the clause could 
not mean the annual rent as has been held by the learned Judges It 1s pointed 
out that the same words used in the clause immediately following the clause in 
question, unmistakably refer to monthly rents and ın no part of the document 
has yearly rent been mentioned at all 





Iı (1931) 61 MLJ 864.LR.581A 259: ILR 4o Cal a1 (PC) 
I.L.R. 59 Cal 55 (PC). a (1916) 31MLJ 324 LR.4g LA, g2: 
2. (1912) 23 MLJ 276:L.R.39 14.197. I.L.R. 39 M 617 (P.C.). 


g 


A 


34 THE MADRAS LAW JOURNAL REFORTS. [1949 - 


The second argument advanced is that even if the High Court was right in the 
interpretation 1t put upon the clause mentioned above, the learned Judges acted 
illegally and in excess of their jurisdiction m giving relief to the non-appealing 
proprietors under Order 41, rule 33, Civil Procedure Code, on an application for 
review presented subsequently to the delivery and signing of the judgment which 
expressly refused this relief 


As regards the first point raised by the appellants, the primary rule of cons-. 
truction undoubtedly is that the words and sentences used ın a document must 
receive their plain and natural meaning. The Court would certainly have to 
look to the instrument as a whole, for if there is any inaccuracy or inconsistency 
in it, attempt should be mad€ toascertain and give effect, if possible, to the intention 
of the framers of ıt as could be gathered from the entire document. It is argued 
by Mr. Gupta that we cannot assume any intention on the part of the executants 
of a document apart from the language used ın it, nor can we, when there is no 
ambiguity in the words used, refuse to interpret them ın their ordinary sense simply 
because such construction may lead to hardship or an apparent injustice. These 
propositions, as general rules of construction, need not be disputed but they are 
not of much assistance for our present purpose. The whole controversy in this 
case centres round the point as to whether on a proper construction of the words 
used in the disputed clause, the lessors’ share of the compensation money ın case of 
compulsory acquisition of the property, 1s to be computed at twenty-five times the 
monthly rent or the rents that would be payable for the whole year. The clause 
relating to apportionment of compensation money, ın case the premises 15 compul- 
sorily acquired, comes as one of the covenants ın the lease and ıt appears just 
above the clause which lays down the condition under which the lessors would 
have the right of re-entry ın case of default ın the payment ofrent The appellants 
lay stress on the fact that the expression “ the said respective rents ” occur ın both 
the clauses and the argument 1s that ıt must have the same meaning ın both of them 
In the latter clause the words obviously refer to the monthly rents payable for 
particular decennial periods under the terms of the lease, for the clause itself relates 
to the time of payment and ıt gives the landlord a right of re-entry ın case the rents 
remain unpaid for a period of one month after they become due. The earlier 
clause which concerns us in the present case is, however, not one which regulates 
either the mode or time of payment of the rents reserved by the lease. It has no 
relation to payment of rent, nor 1s ıt one of the usual covenants that occur ın a 
lease. It 1s tended to provide for a future contingency which might or might 
not happen. The question of rent is material here solely for the purpose of deter- 
mınıng the value of the lessors’ interest if and when the land is compulsorily acquited, 
and the object 1s not, asın the clause that follows, to ensure due payment of rent 
at particular dates. Thus though the same words are used in both the clauses, 
they would not hecessarily have the same meaning. 


It is true, as the appellants point out, that in several parts of the document 
the expression “ monthly rent” has been used; but that ıs because the rent has 
to be paid monthly under the terms of the lease. It 1s significant, however, to note 
that the words “ monthly rent” do not occur in the disputed clause at all. It 
cannot be said, therefore, that the words being unambiguous, no question of inter- 
pretation, strictly speaking, arises. 


The intention of the parties in introducing a clause of this character in the 
lease was undoubtedly to lay down beforehand how the lessors” interest was to be 
valued ın case the property became the subject-matter of a land acquisition proceeding 
while the lease was still subsisting. One of the accepted methods of valuing property 
is to capitalise the annual rental of the land at so many years’ purchase. The 
number of years’ purchase would undoubtedly vary with the nature of the property 
and the character of investment ; but whatever figure might be taken for the purpose 
of capitalising the rent, 1t is the annual rent that is capitalised and not the monthly 
rent. The idea of valuing property by capıtalising the monthly rental is something 
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opposed to common sense and 1s unheard of ın business transactions It 1s a well- 
established rule of construction that ın construing a will, statute, or any written 
instrument, absurdity and repugnancy are always to be avoided The intention 
of the parties in the present case, as appears from the language of the document, 
ıs that they wanted to fix the value of the proprietors’ interest by capıtalısıng the 
rent reserved by the lease at twenty-five years’ purchase , and this is quite a normal 
thing ın the city of Calcutta, particularly where the property is of commercial 
importance The rent im such cases invariably means the annual rent and ıt should 
be taken ın that sense unless there are express words ın the clause which would 
exclude such construction In our opinion, though the words “ annual rent ” 
have not actually been used, the language 1s sufficiently flexible to admit of that 
construction The view taken by the Calcutta High Court, therefore, seems to us 
to be right and the first contention of the appellants must fail 


As regards the second point raised by the appellants, ıt cannot be disputed 
that ın a proper case the appellate Court can, under the provision of Order 41, 
rule 33, Civil Procedure Code, vary or reverse a decree or order of the Court below 
even ın favour of a party who has not preferred any appeal or cross-objection. 
These powers indeed should be cautiously used with due regard to the circumstances 
of each individual case, but no rigid rule can be lard down fettering the discretion- 
of the Court ın such matters which the legislature has, for best of reasons, left un- 
fettered In the case betore us, although the appeal was by some of the proprietors 
and was in respect of that portion of the Tribunal’s award which affected them, 
the ground urged in support of the appeal was common to all the proprietors and 
it challenged the propriety of the entire decision of the Improvement Tribunal. 
The High Court accepted the appellants’ contention and reversed the decision of 
the Tribunal and ın allowing’the appeal, ıt was certainly within its powers to reverse 
the decree with regard to the non-appealing proprietors as well who figured as 
respondents ın the appeal, if ıt considered such order or decree to be necessary for 
doing complete justice between the parties and to avoid inconsistent decisions 
in the same proceeding We cannot say that the interference by the learned 
Judges has not been ın this case in exercise of a sound judicial discretion The 
question, however, still arises as to whether the High Court could exercise these 
powers under Order 41, rule 33, Civil Procedure Code, subsequent to the disposal 
of the appeal on an avvlication fot review of judgment when in the judgment itself 
these powers were not exercised Mr Gupta argues that no such powers could 
be exercised by the High Court on an application fot review, and he relies upon 
the decision of the Privy Council ın Chhayu Ram v Nekıl, where ıt was held by 
Viscount Haldane that the expression “ any other sufficient reason ” in Order 47, 
rule r, Civil Procedure Code, should be interpreted to mean “ a reason sufficient 
on grounds at least analogous to those specified immediately previously’? In 
this case, the Punjab Chief Court had granted an application for review ön the 
ground that the yudgment proceeded on an incorrect exposition of law "This, 
it was held, was not a sufficient ground within the meaning of Order 47, 1ule 1, 
Civil Procedure Code, and the Court had no jurisdiction to order a review because 
it was of opinion that a different conclusion of law should have been arrived at 


That a decision 1s erroneous ın law is ceitainly no ground for ordering review 
If the Court has decided a point and decided it erroneously, the erior could not be 
one apparent on the face of the record ol even analogous to it When, however, 
the Court disvoses of a case without adverting to or applying its mind to a pio- 
vision of law which gives it jurisdiction to act in a particular way, that may amount 
to an error analogous to one apparent on the face of the record sufficient to bring 
the case within the purview of Order 47, rule 1, Civil Procedure Code No reference 
to the provisions of Order 41, rule 33, Civil Procedure Code, occurs in the judgment 
of the High Court which was delivered on tath December, 1944 After holdmg 
that the landlords were entitled to twenty-five times the yearly rent as their share 
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of the compensation money, the judgment of the High Court goes on to say, that 
the appellants, who had one-third share of the proprietary right vested in them, 
would be entitled to one-third of the total amount which the lessors would get on 
that computation. It is said then that the proprietors to the extent of the 
remaining two-thirds share, as they have preferred no apveal, were not entitled 
to claim the benefit of this decision . 


Order 41, rule 33, of the Civil Procedure Code, 1s a purely enabling provision. 
which enables the appellate Court to exercise certain powers in favour of a party 
who has not filed the appeal if the circumstances of the case and the interests of 
justice so require The powers being discretionary, no Court can be compelled 
to make an order under this rule, but if the apvellate Court, while it allows the 
appeal, refuses to make any order ın favour of a non-apvealıng barty, whose position 
ıs identically the same as that of the successful appellant, without applying ıts mind 
to the provisions of Order 41, rule 33, Civil Procedure Code and without considering 
whether it should or should not exercise its powers under that rule, we do not, 
think that the Court is incompetent to rectify its omission and reconsider the matter 
if and when it is brought to its notice by way of an application for review 


There are no materials in the record to show that any point under Order 41, 
rule 33 of the Civil Procedure Code was raised before the learned Judges when 
they heard the appeal The judgment, at any rate, does not throw any light 
on that pomt The application for review has not been printed in the Paper 
Book and we cannot ascertain what exactly were the grounds put forward ın support 
of the sam: “The subsequent order made on the apvlication for review is of a 
summary character and gives no indication of the reasons which induced the 
learned Judges to reconsider their previous decision From such materials as we 
have got, we are bound to say that ın fact there was an omission on the part of 
the Court to consider the clear provision of Order 41, rule 33 of the Civil Procedure 
Code when the original judgment was passed , and such omission, which appears 
on the face of the judgment, would constitute a sufficient ground analogous to those 
mentioned in Order 47, rule r of the Civil Procedure Code and the Court was not 
incompetent to reconsider the matter if it so desired ‘The result, therefore, is that 
we do not feel justified in interfermg with the decision of the High Court. The 
appeal will stand dismissed with costs 

S Fazl Alı, FJ —I agree 

M. Patamalı Sastrı, 7 —I agree 

Mehrchand Mahajan, 7 —I agree. 

VS. —— * Appeal dismissed 

(THE FEDERAL COURT OF INDIA.] - 


PRESENT —İH J Kania, Chief Justice, S. FAzL Arı, M PATANTALI SASTRI, 
MEHRCHAND MAHAJAN AND B K MUKHERİSA, JJ ı 





[An appeal under section 205 (1) of the Government of India Act, 1935, from 
the High Court of Judicature at Allahabad ] 


Rex - Ağğellant” 
0. 


Abdul Mayıd .. Respondent 
The Governor-General of India , o İntervenor 


Government of İndia Act (1935), sectton 205 (1) and UP Maintenance of Public Order (Temporary) Act 
(IV of 194.7)—Question as to whether the UP Maintenance of Public Order (Temporary) Act has been properly 
applted to the case of a detenu—Granting of a certificate under section 205 (1)-—Propriety—Ground covered by the 
certificate found unsustamable—Hearing of appeal on other grounds—Permassibilıly —F CG Rules, Order 11, rule 5 
and Order 17, rule 8 and Order 40, rule 1— Actıntes covered by the UP Act IV of 1947 


The terms of an order granting the certificate under section 205 (1) of the Government of 
India Act for preferring an appeal to the Federal Court were : 


— 








*Case No VI of 1948. 24th January, 1949 
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“ The case involves a substantial question of law as to the interpretation of the Government of 
India Acı, 1935 |The question is whether or not the first three grounds of detention supplied to the 
applicant fall within the scope of the UP Maintenance of Public Order (Temporary) Act, 1947, 
made under Entry No 1 ot List II of the Seventh Schedule of the Government of India Act, 1935 ” 


On a question whether the certificate was properly granted, 


Held ‘The question as worded is whether the grounds of detention furnished to the appellant 
fall within the four corners of the UP Act IV of 1947 (1¢), the question is whether the Act has or 
has not been correctly applıed to the particular case On the face ot such a certificate no 
substantial question or any question at all of the interpretatıon of the Government of India Act 
arises UP Act IV of 1947 does not deal with preventive detention in British India for reasons of 
State connected with defence, external affairs, etc Itconcerns itself with preventive detentions for 
reasons connected with the maintenance of public order ‘That being so, it cannot be Said that in 
making this law the U P Legislature was not minding its own business but was encroaching on the 
powers of the Federal Legislature İn these circumstances, the High Court should have clearly refused 
to grant any certificate 


Though under sub-section (2) of section 205 of the Government of India Act, any ground not 
covered by the certificate can be urged with the leave of the Court once an appeal has been admitted 
on a certificate, the Federal Court has laid down ın rule 5 of Order 11 and rule 8 of Order 17 the 
rules regulating the procedure tn such matters When those rules are not complied with (though the 
Court has power under Order 40, rule 1 to excuse such non-compliances in exceptional cases), the 
Federal Court ıs ordinarily ieluctant m criminal matters, where the question concerns the hberty 
of a person, to waive the procedure prescribed by the Rules, and particularly when entry to the 
Federal Court has been obtained on a certificate which should not have been granted 


If the activines of any person ın respect of matters connected with defence ol external affairs 
lead to communal disharmony or breach of peace, his case would come within the purview of the 
UP Act IV of 1947 


a 
A particular ground of detention may have reference to or connection with public safety 
or maintenance of order in the Province and may at the same time have reference to consequences 
or repurcussions outside the Province but that’ effect cannot necessarily oust the jurisdiction of the 
Provincial Government to pass an order under the Act provided the grounds alleged or the pre- 
judicial act has connection with or reference to the public safety or maintenance of public order 
ın that Province 


P L Banneyee, Advocate-General of the United Provinces (Shr Ram, 
Advocate, Federal Court, with him), mstructed by Tarachand Brymohanlal, 
Agent, for Apvellant 


Sardar Pittam Singh, Advocate, Federal Court, instructed by Ranjit Singh 
Naula, Agent, for Respondent 


Sır Voslurwan P Engineer, Advocate-General of India (finda Lal, Advocate, 
Federal Court, with him), instructed by P 4 Mehta, Agent, for Intervenor 


The Court delivered the following 


JUDGMENTS Kania, C 7—I have read the judgment prepared by Mahajan, 


J. I agree with the reasoning and conclusion of the yüdgment and have nothing 
to add 


Mahajan, 7 —This ıs an appeal under section 205 (1) of the Government of 
India Act, 1935, against an order of the Allahabad High Court releasing one Abdul 
Majid of Ghaziabad under section 491 of the Code of Criminal Procedure 


The facts are these. On the 11th August, 1948, the District Magistrate of 
Meerut ordered the detention of Abdul Majıd of Ghaziabad, for a period of fifteen 
days unde section 3 (2) of the United Provinces Maintenance of Public Order Act, 
1947 He was arrested on the 12th The Governor of the United Provinces then 
on the 21st August, directed that he be detained ın custody for a period of six months 
The grounds of detention furnished to the detenu under section 5 of the Act were 
in these terms — 


“rı That on return from Pakistan you have been indulging ın false and malicious propaganda 


against the Indian Union Government to the effect that (a) the Indian Union want to annex the 
Hyderabad State, (5) the accession of Kashmir State to the Indian Union was an act of Injustice on 
the part of the Indian Union, and (c) the hying conditions ın Pakistan are much better than in 
the Indian Union , 


2 That you are exhorting the Muslims to leave the Indian Union for Pakistan to lead prosperous 
and happy lıfe there, 
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3 That the above malicious propaganda 1s responsible for creating panic in the town , and 


4 That it ıs considered absolutely essential to prevent you from carrying on the malicious 
propaganda which may result ın a breach of the peace and prove prejudicial to the life and 
property of the law abiding citizens Hence you are detained ” 


On the 13th September, 1948, Abdul Majid moved the High Court of 
Judicature at Allahabad under section 491 of the Code of Criminal Procedure 
ın Criminal Miscellaneous Application No 1854 of 1948 He prayed that he be. 
brought before the Court and ordered to be released after proper enquiry It was 
contended that his arrest was due to some malicious persons” information about his 
activities . This application was granted by Bind Basni Prasad, J , on the goth 
September, 1948, and 1t was directed that Abdul Majıd be set at liberty at once 
as his detention was illegal. A certificate was also granted under section 205 (1) 
of the Government of [ndia Act for preferring an appeal to this Court The 
terms of the order granting the certificate are these 

“€ The case involves a substantial question of law as to the Interpretation of the Government of 
India Act, 1935 The question 1s whether or not the first three grounds of detention supphed to 
the applicant fall within the scope of the United Provinces Maintenance of Public Order (Temporary) 
Act, 1947, made under entry No 1 of List II of the Seventh Schedule of the Government of India 
Act, 1935” 

The question formulated by the certificate is not that on & proper construction 
of the Constitution Act, the Provincial Legıslatne ın enacting the United Provinces 
Act IV of 1947, has acted outside the ambit of its legislative powers and has tres- 
passed on the powers possessed by the Central Legislature, 2 e , that it has legislated 
under cover of Entry r of List II on a subject covered by Entry 1 of List I of the 
Seventh Schedule The question as worded 1s whether the grounds of detention 
furnished to Abdul Mapid fall within the four corners of U P Act IV of 1947, 
te, the question ıs whether the Act has or has not been correctly applied to this 
particular case In this situation it 1s apparent that on the face of the certificate 
no substantial question or any question at all of the interpretation of the Government 
of India Act arises U P Act IV of 194.7 does not deal with preventive detention 
in British India for reasons of State connected with defence, external affairs, etc 
It concerns itself with preventive detentions for reasons connected with the main- 
tenance of Public Order That being so, ıt cannot be said that in making this 
law, the United Provinces Legislature was not minding its own business but was 
encroaching on the powers of the Federal Legislature 


Mr Banerjee, the learned Advocate-General of the Government of the United 
Provinces, when faced with the situation, frankly conceded that the real question 
to decide in the case was whether the local Act had been rightly applied to the 
case of Abdul Majid and whether the grounds given for his dölention fell within 
the ambit of that Act, and that no question really arose as to the interpretation of 
the Government of India Act, 1935 In these circumstances, the High Court 
should have clearly refused to grant any certificate 


The learned Advocate-General of India, who also appeared ın the case, pointed 
out (though not without some hesitation) that a question of the interpretation 
of the Constitution Act may be considered to arise in this case inasmuch as the 
Hıgh Court has held that the grounds of detention fall within Entry 1 of List I and 
not within Entry 1 of List II of the Seventh Schedule İn my opinion, the fallacy 
of the argument 1s that the Lists in the Seventh Schedule to the Constitution Act 
mark the field of legislation for the Provincial and the Federal Legislatures, they 
do not concern themselves with the validity of the grounds of detention of a partı- 
cular-person Mr Banerjee therefore rightly conceded that in truth no question 
as to the construction of the Constitution Act could be argued before us 


It was rightly observed by the learned Judge below that if the activities of any 
person in respect of matters connected with defence or éxternal affairs lead to 
communal disharmony or breach of peace, his case would come within the purview 
of the United Provinces Maintenance of Public Order Act, 1947, he, however, 
was 1n error when he proceeded to find that the detention of Abdul Majıd ın this 
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case was ulegal because the grounds given for ıt fell outside the scope of the Act. 
The matters stated in paragraphs 1 and 2 of the statement furnished to Abdul 
Mayid under section 5 relating to his activities were merely the particulars of the 
propaganda carried on by him, the ground of his detention, however, was the lkel- 
hood of a breach of public peace ın the United Provinces as a result of such propa- 
ganda The learned Judge fell ınto this error as the statement given to Abdul 
Mayıd urtler section 5 was not properly worded inasmuch what was stated in the 
earlier paragraphs was really subsidiary to the concluding portion of the statement. 
That being so, the detention of Abdul Majid was stated to be for reasons connected 
with the maintenance of public order and was not for reasons of State connected 
with defence, external affairs, etc It may be observed in passing that a particular 
ground may have reference vo or connection with public safety or maintenance 
of order in the Province and may at the same time have reference to consequences 
or repercussions outside the Province but that effect cannot necessarily oust the 
Jurisdiction of the Provincial Government to pass an order under the Act provided 
the grounds alleged or the prejudicial act has connection with or reference to the 
public safety or maintenance of order ın that Province. 


It was next argued that once a certificate had been ıssued, under section 205 (1) 
of the Constitution Act, the appeal should be taken to have been properly lodged 
in this Court, and that ın that event, even if the ground covered by the certificate 
is not sustainable, the appeal may be heard on other grounds o Jtıs true that under 
sub-section (2) of section 205 with the leave of the Federal Gourt any other ground 
can be urged once an appeal has been admitted on a certificate, but this Court 
has laid down rules regulating the procedure ın that respect Rule 5 of Order 11, 
of the Rules of this Court which relates to cıvıl appeals and has been extended to 
criminal Appeals by rule 8 of Order 17, runs thus 


“ When a patty desires to appeal on grounds which can be raised only with the leave of the 
Federal Court, the petition of appeal shall be accompanied by a separate petition indicating the 
‘grounds so proposed to be raised and praying for special leave to appeal on those grounds ”’ 


‘No such separate petition was made along with the petition of appeal in the present 
.case When the learned counsel felt that he could not argue the so-called constı- 
tutional question, he verbally asked for leave to argue the appeal on the ground 
that the decision of the High Court that the case fell outside the purview of the 
local Act was erroneous and should be set asıde İt.vvas said that this Court under 
“Order 40, rule 1 of the Rules could, for sufficient cause, excuse the appellant from 
non-compliance with any of the requirements of the Rules and could allow other 
grounds to be urged İt 1s unquestionable that this Court has such a power, but 
it can only be exércised ın exceptional cases and for sufficient cause shown for 
non-compliance with the Rules Mr Banerjee could not suggest any valid grounds 
for excusing non-compliance with the Rules in this particular case, and the Court 
4s ordinarily reluctant ın criminal matters, where the question concerns the liberty 
-of a person, to waive the procedure prescribed by the Rules, and particularly when 
entry to this Court has been obtaıned on a certificate which should not have been 
granted All that Mr Banerjee said on this part of the case was that a separate 
application for special leave was not made along with the petition of appeal, because 
the certificate under section 205 (1) declared that the ground which was the basis 
of the decision was one which concerned the interpretation of the Constitution 
Act and that itself was the only other ground which could be urged in this case 
independently of the certificate In my opinion, this ıs not a sufficient cause for 
‘relaxing the Rules A separate application should have been made ın the alter- 
native in the very first instance It could have been clearly discerned that the 
real question to be urged in the appeal was the one that fell within the scope of 
sub-section (2) of section 205 of the Act Moreover, relaxation of the rule would 
preyudicially affect the respondent and ın the circumstances we are not prepared 
to waive the procedure laid down under rule 5 for invoking the jurisdiction of this 
‘Court. 


4 


— 


a 
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The oral prayer of the appellant”s learned counsel under sub-section (2) of 
section 205 having been refused and it being apparent that no question of the 
interpretation of the Government of India Act, 1935, falls for decision, this appeal 
is bound to fail and has to be dismissed, even though ıt seems to me that the res- 
pondent was released under a misconception of the scope and application of the 
local Act. : 

The result therefore ıs that the appeal faıls and ıs dısmıssed 

S. Fazl Alı, 7 —I agree. 

M. Patanjalı Sastrı, F —I agree 

B. R. Mukherjea, 7—I agree 

V.S, — ——— Appeal dısmıssed. 


[PRIVY COUNCIL ] 
(On appeal from the High Court of Judicature at Bombay ) 


PRESENT —Lord UTEWATT, LORD MORTON or HENRYTON, Lorp REID, 
Sır MADHAVAN NAIR AND SIR JOHN BEAUMONT. 


-” 


The Hublı Electricity Co, Ltd , o Appellani” 
0 aod 
The Province of Bombay Respondent 


Indian Electricity Act (IX of 1910), seciwon 4 (1) (a)—Constructeon—Government’s opinion ın what matters 
conclusive and in what matters not conclusive , 


There 1s nothing in the language of section 4 (1) (a) of the Indian Electricity Act (IX of 
1910) or in the subject-matter to which ıt relates upon which to found the suggestion that the 
opinion of the Government 1s to be subject to objective tests In terms, the relevant matter 1s the 
opinion of the Government—not the grounds on which the opinion is based “The language leaves. 
no room for the relevance of a judicial examination as to the sufficiency of the grounds on which the 


Government acted ın forming an opinion 


Further the question on which the opinion of the Government 1s relevant 1s not whether a default 
has been wilful and unreasonably prolonged but whether there has been a wilful and unreasonably 
prolonged default Upon that point the opinion 1s the determining matter and—ıf ıt ıs not for good 
cause displaced as a relevant opinion—it 1s conclusıve But there the area of opinion ends 


The question what obligations are imposed on licensees by or under the Act is a question of law. 
The view of the Government on law 1s not decisive İf in arriving at a conclusion ıt appeared that 
the Government had given effect to a wrong apprehension of the obligations imposed on the 
licensee by or under the Act the result would be that the Government had not expressed such an 


opinion as 1s referred to in the section 
Performance of the scheduled conditions may not on a strict reading be required of the 
licensee “ by ” the Act it is clearly required “ under” the Act 


Sır Valentine Holmes, KG, and Phineas Quass for Appellant 
F. Millard Tucker, KC and R K Handoo for Respondent 


Their Lordships’ Judgment was delivered by : 


LORD UTHWATT —İn the proceedings out of which this appeal arises the appel- 
lants sought a’ declaration that the purported revocation by the respondent Govern- 
ment on January 28, 1944, of a licence to supply electricity to the town of Hubli was 
invalid and asked for consequential relief on the footing of that declaration Their 
suit was dismissed by the High Court of Judicature at Bombay acting ın its original! 
jurisdiction and that decision was affirmed by that Court ın its appellate jurisdiction 
(Stone, C J , dissenting). Many matters at issue m the suit are not now in contro- 
versy. ‘The substantial questions before their Lordships are confined to questions 
of construction arising under the Indian Electricity Act (IX of 1910) 


Under that Act the Government was empowered to grant to persons to be 


selected by the Government licences to supply electrical energy in areas to be 
specified ın the licences and to lay down electric supply lines for the transmission 
of such energy. - 
LE hn vr 
“ 
*P, C Appeal No 100 of 1947 > 2oth December, 1948. 
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Sections 3 (2) and 4 (1) and (2) of the Act so far as relevant provided as follows . 


“g (2) In respect of every such licence and the grant thereof the following provisions shall 
have effect, namely — R 


(a) 
(5) 
(c) s ə 
(4) a licence under this Part— 


(1) may prescribe such terms as to the limits within which, and the conditions under which, 
the supply of energy 1s to be compulsory or permissive, and as to the lımıts of price to be charged 
ın respect of the supply of energy, and generally as to such matters as the Provincial Government 
may think nt . 

* * * * * * 


(e) the grant of a licence under this Part for any purpose shall not in any way hinder or 
restrict the grant of a hcence to another person within the same area of supply for like purpose , 


(f) the provisions contained ın the Schedule shall be deemed to be incorporated with, and 
to form part of, every licence granted under this Part, save in so far as they are expressly added to, 
varied or excepted by the licence, and shall, subject to any such additions, variations or exceptions 
which the Provincial Government 1s hereby empowered to make, apply to the undertaking autho- 
rised by the licence , 


Provided that, where a licence 1s granted ın accordance with the provisions of Clause IX 
of the Schedule for the supply of energy to other licensees for distribution by them, then, ın so far 
as such licence relates to such supply, the provisions of clauses IV, V, Vİ, VII, VIII and XII of the 
Schedule shall not be deemed to be incorporated with the licence 


4 (1) The Provincial Government may, if in its opinion the public interest so requires, revoke 
a licence in any of the following cases, namely — 


(a) where the lcensee ın the opinion of the Provincial Government makes wilful and un- 
reasonably prolonged default in doing anything required of him by or under this Act, 


(b) where thé licensee breaks any of the terms or conditions of his licence the breach of which 
1s expressly declared by such licence to render it hable to revocation , 

(c) where the licensee fails, within the period fixed ın this behalf by this licence or any longer 
period which the Provincial Government may substitute therefor by order under sub-section (3), 
clause (b), and before exercising any of the powers conferred on him thereby ın relation to the execution 
of works— 

(1) to show to the satisfaction of the Provincial Government that he 1s ın a position fully and 
efficiently to discharge the duties and obligations imposed on him by his licence, or 


(4) to make the deposit or furnish the security required by his licence , 

(d) where the licensee 1s, ın the opinion of the Provincial Government, unable, by reason of 
his insolvency, fully and efficiently to discharge the duties and obligations umposed on him by his 
licence 

(2) Where the Provincial Government might, under sub-section (1), revoke a licence, ıt may, 
instead of revoking the hcence, permit it to remain in force subject to such further terms and con- 
ditions as 1t thinks fit to ımpose, and any further terms or conditions so imposed shall be binding 
upon, and be observed by, the licensee, and shall be of like force and effect as if they were contained 
in the licence 

Section 5 of the Act provided that where the Government revokes a licence 
under section 4 (1) the Government should serve a notice of revocation upon the 
licensee. - 


The only other section to which itis necessary to refer 1s section 47 which provides 
that where a licensee makes default in any of the conditions of a licence the licensee 
should be lable to the fines therein set out 


The Schedule referred to ın section 3 (2) (f) contained many provisions relating 
to the conduct of the undertaking under the licence İt is necessary only to refer 
to sub-clause (1) of VI which runs as follows 


“WI (1) Where after distributing mains have been laid down under the provisions of clause IV 
or Clause V and the supply of energy through those mains or any of them has commenced, a requisition 
ıs made by the owner or occupier of any premises situate within the area of supply requiring the licensee 
to supply energy for such premises, the licensee shall, within one month from the making of the 
requisition, or within such longer period as the Electric Inspector may allow supply, and, save 
in so far as he 1s prevented from doing so by cyclones, floods, storms or other occurrences beyond 
his control, continue to supply energy in accordance with the requisition ” 


- ra 
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On June 26, 1924, the Government granted a licence —The Hubli Electric 
Licence, 1924—to Amti and Co, Hubli, and such licence was on January 28, 1925, 
duly transferred to the appellants with the consent of the Government The result 
of this transfer was that for all the purposes of the Act and the licence the appellants 
stood in the shoes of the original licensee 


It 1s unnecessary to refer in detail to the provisions of the licence (The area 
of supply and-compulsory area of supply were set out No condition of the licence 
(save one which was shortly after the grant of the licence complied with) was“ 
expressed to be a condition the breach of which was declared to render the licence 
liable to revocation No material variation was made in any of the conditions 
set forth ın the Schedule to the Act 


The dıstııbutıng mains referred to in clause VI (1) of the Schedule were 
duly laid down shortly after the grant of the licence and thereupon the appellants 
began to supply electricity under the licence 


It appears that the appellants were during the war faced with difficulties in 
the conduct of their undertaking It 1s not necessary to consider their difficulties 
at length Suffice it to say that at the end of 1941, the Government demanded 
and received explanations as to an interruption ın the supply, but there 1s nothing 
to show whether or not the Government was satisfied with the explanations which 
were given In December, 1942, the appellants mformed their customers and 
the Government that they proposed to shut down their works altogether on the 
18th December, for the purpose of a thorough overhaul and stated that they antıcı- 
pated resuming supply by January 1, 1943 

On February 10, 1943, the Government’s Electrical Inspector paid a visit 
of inspection to the appellants’ works and made a report to the Government Follovv- 
ing on that report the following letter was on April 3, 1943, sent by the Government 
to the appellants 


APRIL 3, 1943 
From 
The Deputy Secretary to the Government of Bombay, 
Public Works Department - 


To 
Messrs The Hubli Electricity Company, Limited 
Subject —Hublı Electric Licence, 1924 
DEAR Sirs, 


The Electric Inspector, Bombay Province, who recently visited your Company reports as under: 


‘There 1s no qualıfied Engineer or other person in charge of the Supply Company’s station 
and works, either electrical or mechanical There are six generating sets ın the power house 


Description of the Sets Condition of the Sets 
1 7OBHP engine 600 KVA with generator Unserviceable owing to broken crankshaft. 
2 480BHP engine 296 K W with generator Unseryiceable owing to broken crankshaft 
3 350BHP engine 275 KVA with generator Unserviceable, cylinder heads and piston 
heads cracked 
4 150BH P engine 130 KVA with generator Has been dismantled and new parts are being 


fitted from Railway workshop 

s 150BHP engine 130 K VA with generator The engine 1s ın such bad condition that not 
more than 60 K W load can be put on the 

generator 


6 115BHP engine 82 KVA with generator The set ısın a very bad condition and repairs 
are badly needed 


‘It will be seen from the above that only set No (5) can be used for obtaining power, the maximum 
being 60 KW against the Company”s average peak load of 180 K W’ 
o Government ıs satisfied that there are sufficient grounds for revoking your licence under 


section 4 (1) of the Indian Electricity Act but it is pleased to permit the licence to remain ın force 
under section 4 (2) of the Act subject tosthe followmg conditions 
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(a) that within a period of sıx months from the date of this letter you recondition your plant 
and put the same in proper working order for the purpose of ensuring a continuous and efficient 
supply to all consumers connected to the system and ın order to fulfil the oblıgatıon imposed on 
you by virtue of the contract with consumers as laid down in Clause VI of the Schedule to the I E 

7 . 1910, subject to.the lımıtatıons ımposed by the orders issued under the Defence of India Rules, 
an 


(5) that you make proper arrangements for the maintenance of the plant ummediately 


3 Should you fail to take necessary steps to fulfil the above conditions your licence will be 
* revoked 


Yours faithfuly, 
(Sd) GG Karre 


3—4—1943 
Deputy Secretary to the Government of Bombay, Publıc Works Department 


The new conditions contained ın that letter were not, ıt was held in the suit, 
complied with and on January 28, 1944, the Government wrote to the appellants 
informing them that their licence was revoked as at May 1, 1944 


The matter at issue before their Lordships centres on the validity of the imposition 
ofthe new conditions If, when the letter of April 3, 1943, was written, the Govern- 
ment was not entitled to revoke the appellants’ licence, the condition precedent 
to the nght of the Government to mtroduce new conditions under section 4 (2) 
of the Act was not fulfilled, and a revocation based on a breach of the new conditions. 
would be a nullity On the other hand, if the Government was at the date of the 
letter entitled to revoke the appellants’ licence then the Government was entitled 
to introduce the new conditions, and, on the facts found ın the suit, the revocation 
of the licence on January 28, 1944, was effective 


In the proceedings the Government pleaded that on April 3, 1943, 1t was of 
opinion that the appellants had made a wilful and unreasonably prolonged default 
ın doing what was required of them under the Act and that the public interest 
required the revocation of the hcence The Government contended that on the 
true construction of the Act the Court was not entitled to go behind that opinion. 


The appellants disputed his contention, their point being that the opinion of 
the Government referred to in section 4 (1) was not the subjective opinion of the 
Government but an opinion subject to objective tests ‘They further contended 
that in exercising 1ts functions under section 4 (1) (a) the Government was bound 
to,act ın a judicial manner and not contravene the rules of natural justice and that 
in fact the Government failed so to act . i 


The first raises only a question of construction , the second raises also a question. 
of fact 


The second contention, on which Stone, CJ , rested his dissenting judgment, 
may be shortly disposed of Their Lordships share the opinion of Chagla, J, 
and Coyajee, J , that this point was not open to the appellants upon the pleadings. 
‘There was no averment directed to the matter of fact upon which the contention 
rests, the only matter alleged being that in April, 1943, the Government had no ~ 
sufficient grounds for revoking the licence It is unnecessary, therefore, for their 
Lordships to decide whether in forming an opinion the Government had te act 
judicially or whether the formation of an opinion was a pure mınısterial or admınıs- 
trative act ə 


Before dealing with the question of construction raised by the first contention 
reference should be made to two matters 


First, ıt will be observed that the letter of Aprıl 3, 1943, does not in terms 
refer to head (a) of section 4 (1) of the Act nor does it state that the Government 
had formed the opinion referred to ın that head But the terms of the letter, which 
begins by specifying the deficiencies ın the appellants’ machinery and the disparity 
between the average peak load and the maximum capacity of the machinery and 
ends by imposing conditions as to the reconditioning of the plant so as to ensure 
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a continuous and efficient supply to all consumers, make 1t clear that the Govern- 
ment had‘ and was ın no uncertain terms expressing, an opinion as to past failure 
of the appellants to give a supply The requirements of clause VI of the Schedule 
were obviously ın the mınd-of the Government and the recipients of the letter . 
could not have any doubt but that the Government was founding itself on section 
4. (1) (a) of the Act and entertained the opinion as to the public interest and the 
default of the avvellants referred to ın that sub-section ° 


Second, ds has been stated, the Government in the pleadings alleged that ıt 
had formed the opinion referred to ın section 4 (1) (a) At the trial the Judge 
ruled that in view of the production by the appellants of the letter of April 3, 1943, 
ıt was not necessary for the Government to call evidence to prove—as the Govern- 
ment stated 1t was prepared to do, that the Government had formed the opinion 
required by section 4 (1) (a) and the trial Judge thereupon found as a fact that the 
Government entertained the relevant opinion This ruling was acquiesced in by 
the appellants at the trial, and ın the Memorandum of Appeal tö the High Court 
ın its Appellate jurisdiction the appellants did not take specific objection to this 
ruling It.s clear that the substantial dispute at the trial was not that the Govern- 
ment did not entertain the opınıon referred to ın section 4 (1) (a) but that ıt had 
no grounds for entertaınıng that opinion In the circumstances their Lordships 
do not think it is open to the appellants to question before their Lordships the 
trial Judge’s finding that the Government entertained the opinion mentioned 
in section 4 (1) (a) : 


Their Lordships now turn to the question of construction of section 4 (1) (4). 
Their Lordships are unable to see that there 1s anything ın the language of the 
sub-section or 1n the subject-matter to which it relates upon which to found the 
suggestion that the opinion of the Goverriment 1s to be subject to objective test. - 
In terms the relevant matter 1s the opinion of the Government—not the grounds 
on which the opinion is based The language leaves no room for the relevance 
of a judicial examination as to the sufficiency of the grounds on which the Govern- 
ment acted in forming an opinion 


Further the question on which the opinion of the Government is relevant 
is not whether a default has been wilful and unreasonably prolonged but whether 
there has been a wilful and unreasonably prolonged default Upon that point 
the opinion is the determining matter and—if ıt is not for good cause displaced 
as a relevant opinion—it is conclusive But there the area of opinion ceases 
The phrase “ anything required under the Act” means “ anything which 1s required 
under the Act” The question what obligations are imposed on licensees by or 
under the Act is a question of law ‘Their Lordships do not read the section as 
making the Government the arbiter upon the construction of the Act or as to the 
obligations ıt ımposes Doubtless the Government must ın expressing an opinion 
for the purpose of the section also entertain a view as to the question of law But 
its view on, law is not decisive If in arriving at a conclusion it appeared that 
the Government had given effect to a wrong apprehension of the obligations imposed 
on the licensee by or under the Act the result would be that the Government had 
not expressed such an opinion as 1s referred to ın the section 


The question that then emerges ıs whether the performance of condition VI 
of the Schedule incorporated ın the licence by section 3 (2) (f) is required by the 
licensee by or under the Act In their Lordships’ view it is “The scheduled con- 
ditions, unless excluded or modıfied, necessarily form part of the licence to be 
granted under the Act the licence 1s required to be operated ın accordance with 
these conditions and not otherwise and the authority to operate the licence 1s 
derived from the Act Tothısıt may be added that the latter part of section 3 (2) (f) 
expressly provides that the scheduled conditions are to apply to the undertaking 
and that section 47 provides for penalties judicially exigible on breach of the condı- 
tions Performance of the scheduled conditions may ‘not on a strict reading be 
required of the licensee “by ” the Act it is clearly required “ under” the Act. 


/ 
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The appellants’ contention, therefore, fails The Government held and 
sufficiently expressed the opınıon required by section 4 (1) (a) and was, thereiore, 
entitled to ımpose the conditions specified in the letter of April 3, 1943 The 
licence was effectually revoked by the letter of January 28, 1944 


Their Lordships will humbly advise His Majesty that this appeal be dismissed. 
‘The appellants will pay the costs of the appeal 

T L Wilson €? Co Solicitors for Appellant ° 

Solıcılor, High Commissioner for İndia Scelicitor for Respondent 

Vs , Appeal dısmıssed. 
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‘Aniruddha Mitra , Appellani* 
0 
"The Admınıstrator-General of Bengal and others . Respondents 


Hindu Law—Wills—Bequest of resıduary estate to son or sons of testator’s son whether natural born 
adopted when such persons are unborn at the tıme of testator's death—Vatdtty—Successton Act (XXXIX o 


1925), sections 114 and 115—Scope 


A Hındu testator died on 7th February, 1933, leaving him surviving his widow 4; his only son Y 
‘and that son’s wife £ On 4th July, 1934, 7 took-ın adoption as his son A who was born on 19th 
“October, 1932 On 5th July, 1931 the testator executed a will which provided inter alta as follows 
& 1 further will and direct that the legitimate son or sons of my son Y whether natural born or validly 
adopted shall become entitled to all the rest and residue of my property If there 1s only one son 
such residue shall be made over to such son of my son on his completing the age of twenty one years 
‘and if there are more sons of my son than one then to such sons of my son Y ın equal shares on the 
youngest of the said sons completing the age of twenty-one years Until the youngest of such son 
or sons of my son attains the age of twenty-one years the executor or trustee shall pay the sum of 
Rupees Seven Hundred per month to each of such son or sons of my son Y fo maintenance and 
education’? On a construction of the will as a whole, 


Held, there was a valid bequest to the son or sons of Y and the residuary estate became vested 
the moment a son was born to or adopted by the testator’s son, and the completion of 21 years by 
the only or youngest son 1s not a contingency, but 1s only a postponement of possession and does not 
affect the actual vesting of the estate By reason of the amendment by Act XXI of 1929 of section 115 
of the Succession Act, where a bequest to a class 1s inoperative with respect to some members of the 
«lass by reason of the provisions of section 113 and section 114 the bequest 1s void only with respect 
to those members of the class whose interest was void) by reason of the provisions of sections 113 and 
ılıq The words of section 115 are sufficiently wide and do not in any manner limit its application 
to members of a class who are in existence at the date of the testator’s death Illustration (1) to 
section 115 does not restrict the meaning of the section 

The question, whether the doctrine of relation back of the adopted son’s existence to the date 
of the adoptive father’s death irrespective of the period intervening between such death and the 
adoption by his widow, to avoid the applicability of section 114 of the Succession Act, was left” 
“pen 


S P Khambatia, KC & H 7 Umngar for Appellant - 
Sır Walter Moncton, KC, T Cunliffe, WW K Page, KC 6” $ C Isaces for 
Respondents 


Their Lordships’ Judgment was delivered by 


SIR MADHAVAN Nair —This is an appeal from a yudgment and decree of 
the High Court at Calcutta in its appellate jurisdiction dated 5th Apri, 1946, 
which affirmed a judgment and decree of that Court ın its original jurisdiction 
dated 28th March, 1945 
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The appeal arises out of a suit by way of originating summons instituted by 
the appellant for the construction of the will of his father the late Rai Bihar Lal 
Mitra 


The facts are not in dispute The testator was a wealthy Hindu governed 
by the Dayabhaga School of Hindu Law He died on 7th February, 1933, leaving 
him surviving his widow Sreemutty Nayani Mitra, his only son the appellant 
Aniruddha Mitra, and the wife of the appellant, Sreemutty Nivanani Mitra 


At the time of the testator’s death the appellant and his wife had no children. 
On 4th July, 1934, the appellant took the end respondent Arabinda Mitra in 
adoption as his son He was born on Toth October, 1932 


On 5th July, 1931, the testator executed his last will whereby he appointed 
the Ist respondent, the Administrator of Bengal, his sole executor with liberty to 
make over the property to the official trustee for carrying out the trusts 


On 24th August, 1936, the appellant was adjudicated an insolvent and his 
estate vested in the 3rd respondent On 7th May, 1943, he was granted a con- 
ditional discharge 


The question for determination in the appeal ıs whether the residuary 
bequest ın clause 9 of the will ın favour of “ the legitimate son or sons of the testa 
tor’s son Aniruddha Mitra, whether natural born or validly adopted ” 1s as held 
by both Courts in India valid, or whether as contended by the appellant it 1s 
invalid by reason of the provisions of sections 113 and 114 of the Indian Succession 
Act, and the appellant 1s entitled to the property as on an intestacy 


The relevant provisions of the testator’s will are as follows — 


* ik » ? * * ik ı 


ce 


5 _I will and direct that afte: my death my wife Sreemutty N ayanı Mitra, my son Aniruddha 
Mitra and his wife shall be entitled to reside for the respective terms of their natural lives n my family 
dwelling house and use the furniture therem, but they shall not be at liberty to remove or dispose- 
of the said furniture on any way 


* * * di # * 


7 I further will and direct that my executor or trustee shall pay the sum of Rupees Seven 
Hundred per month to my wife Sreemutty Nayanı Mitra, the sum of Rupees Seven Hundred per 
month to my son Aniruddha Mitra and the sumi of Rupees Seven Hundred per month to Sreemutty 
Nıvananı Mitra the wife of my son Anıruddha Mitra for their maintenance respectively during the- 
respective terms of their natural lives In the event of the death of any one of the said three persons 
the monthly allowance so payable to the person so dying shall be paid to the survivors in equal shares. 
for life On the death of one of such two survivors, the last survivor of the said three persons shall 
be paid the said monthly allowances payable as aforesaid to the two that are dead ın addition to his 
or her own monthly allowance of Rupees Seven Hundred 


8 I further will and direct that my executor and trustee shall pay the sum of Rupees four thou- 
sand per month out of the income of my estate to the University of Calcutta for the advancement 
of female education among Hindu females of Bengal 


g I further will and direct that the legitimate son or sons of my son Aniruddha Mitra whether 
natural born or validly adopted shall become entitled to all the rest and residue of my property. 
If there is only one son of my son such residue shall be made over to such son of my son on his com- 
pleting the age of twenty-one years and if there are more sons of my son than one, then to such sons 
of my son Anıruddha Mitra in equal shares on the youngest of the said sons completing the age of 
twenty-one years Until the youngest of such son or sons of my son attains the age of twenty-one 
years the executor or trustee shall pay the sum of Rupees Seven Hundred per month to each of such, 
son or sons of my son Aniruddha Mitra for maintenance and education 


10 I further will and direct that until the youngest of the son or sons of my son Aniruddha 
Mitra shall complete the age of twenty-one years all surplus income of my property after the expenses. 
aforesaid shall be accumulated and invested by my executor or trustee ın Government securtties 
or ın ummovable property yielding income and the accumulation and or the property so acquired 
shall be made over by my executor or trustee to the son or sons of my son Anıruddha Mitra on the- 
youngest of them (if more than one) completing the age of twenty-one years 


tr I further will and direct that if a son is not born to or is not adopted by my son Aniruddha 
Mitra during my lifetume then the income of my property moveable and immoveable after the expenses. 
aforesaid shall be paid to the University of Calcutta for the advancement of education ın such manner 
as the said University shall thmk fit amongst Hindu females of Bengal until such tıme as a son shall 
be born to or shall be adopted by my son Anıruddha Mitra or his wife 


~ 
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12 I further will and direct that if ng son shall be born to or 1s at all adopted by my son 
Amruddha Mitra or his wife then the whole of my property moveable or immoveable shall subject. 
to the bequests, annuities and directions aforesaid be made over to the University of Calcutta for 
being applied by the said University ın such manner as it shall think proper for the advancement 
of education amongst Hindu females of Bengal” 


Before proceeding further, ıt will be convenient to refer to some of the pro- 
visions af the Indian Succession Act, 1925 That Act consists of rr parts Part VI 
relates to testamentary succession and comprises sections 57 to 191 Of these 
only some apply to Hindu Wills, being those mentioned in Schedule III to the Act. 


“Section 57 The provisions of this part (e, Part VI) which are set out in Schedule İLİ 
shall, subject to the restrictions and modifications specified therein, apply— 


(a) to all wills and codicils made by ‘any Hindu on or after the first day of September, 
1870, within the territories which at the said date were subject to the Lieutenant Governor of Bengal. 


. 4 


Schedule III Provisions of Part VI applicable to certain wills and codicils described in 
section 57 


Ss , 87, 111, 112, 113, 114, 115, 116, 119 


Clause 2 Nothing therein contained shall authorise anv Hindu to create ın property 
any interest which he could not have created before the first day of September, 1870 


Clause 3 Nothing therein contained shall affect any law of adoption 


Clause 5 In applying any of the following sections, namely 112, 113, 114, 115 and 116 to 
such wills the words ‘son,’ ‘sons’ shall be deemed to include an adopted child 


Section 87 “The intention of the Testator shall not be set aside because ıt cannot take effect 
to the full extent, but effect 1s to be given to it as far as possible 


Section 111 Where a bequest 1s made simplv to a described class of persons, the thing bequeathed 
shall go only to such as are alive at the Testator’s death 


Exception —If property 1s bequeathed to a class of persons described as standing ın a particular 
degree of kindred to a spectfied individual but their possession of it is deferred until a time later than 
the death of the Testator by reason of a prior bequest or otherwise, the property shall at that 
time go to such of them as are alive, and to the representatives of any of them who have died since 
the death of the Testator 


Section 112 Where a bequest is made to a person by a particular description, and there is 
no person in existence at the Testator’s death who answers the description, the bequest 1s void 


Exception —If property 1s bequeathed to a person described as standing ın a particular degree of 
kindred to a specified individual, but his possession of it 1s deferred until a time later than the 
death of the Testator, by reason of a prior bequest or otherwise , and if a person answering the des- 
cription 1s alive at the death of the Testator, or comes into existence between that event and such 
later time, the property shall, at such later timé, go to that person, or, if he is dead, to his represen- 
tatives 


Section 113 Where a bequest is made to a person not in existence at the tıme of the Testator’s 
death, subject to a prior bequest contained ın the will, the later bequest shall be void, unless ıt com- 
prises the whole of the remaining interest of the Testator ın the thing bequeathed 


Section 114 No bequest ıs valid whereby the vesting of the thing bequeathed may be delayed 
beyond the hfetime of one or more persons living at the Testator’s death and the minority of some 
person who shall be in existence at the expiration of that period and to whom, if he attains full age, 
the thing bequeathed 1s to belong 


Section 115 Ifa bequest is made to a class of persons with regard to some of whom it is inope— 
rative by reason of the provisions of section 113 and section 114, such bequest shall be (vord in regard 
to those persons only and not ın regard to the whole class) 


(The words ın italics were substituted for words ‘wholly void’ by the Transfer 
of Property (Amendment) Supplementary Act, 1929) 


Illustration (1) to section 115 reads as follows — 


“A Fund 1s bequeathed to A for hfe, and after his death to all his children who shall attain 
the age of 25 A survives the Testator, and has some children living at the Testator’s death Each 
child of A’s living at the Testator’s death must attain the age of 25 (if at all) within the limits allowed 
for a bequest But A may have children after the Testator’s decease, some of whom may not attain. 
the age of 25 until more than 18 years have elapsed after the decease of 4 The bequest to A’s 
children, therefore, 1s inoperative as to any child born after the Testator’s death (and ın regard to 
those who do not attain the age of 25 within 18 years after A’s death, but is operatwe in regard to the other children. 
of A)” 

The words ın italics were substituted, by Act XXI of 1929, for the words “ as 
ıt ıs given to all his children as a class, ıt is not good as to any division of that class, 
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but 1s wholly void’? This amendment was made at the same time as the section 
‘was amended and in order to make the illustration conform with the section 


“ Section 116 Where by reason of any rules contained ın sections 113 and 114, any bequest 
in favour of a person or of a class of persons 1s void ın regard to such person or the whole of such 
class, any bequest contained in the same will and intended to take effect after or upon failure of such 
prior bequest 1s also void 

Section 119 Where by the terms of a bequest the legatee 1s not entitled to ımmadıate pos- 
session of the thing bequeathed, a right to receive it at the proper time shall, unless a contrary inten- 
ton appears by the will, become vested ın the legatee on the Testator’s death, and shall pass to the ə 
legatee’s representatives if he dies, before that tıme and without having received the legacy, and 
ın such cases the legacy 1s from the Testator’s death said to be vested ın interest 


Explanation —An intention that a legacy to any person shall not become vested ın interest in 
hım is not to be inferred merely from a provision whereby the payment or possession of the thing 
‘bequeathed 1s postponed, or whereby a prior interest therein is bequeathed to some other person, 
or whereby the income arising from the fund bequeathed 1s directed to be accumulated until the 
tıme of payment arrives, or from a provision that, if a particular event shall happen, the legacy shall 
go over to another person ” 

Prior to the passing of certain special Acts, the rule of Hindu Law was that 
a Hindu cannot make a bequest in favour of a person who was not born at the date 
of the testator’s death This rule of law has been altered by three Acts, namely, 
the Hindu Transfers and Bequests Act, 1914 (Madras Act I of 1914), the Hindu 
Disposition of Property Act, 1916 (Act XV of 1916), and the Hindu Transfers and” 
Bequests (City of Madras) Act, 1921 (Madras Act VIII of t921) ‘The Madras 
Act I of 1914 applies to the Madras Presidency except the town of Madras ‘The 
Madras Act VIII of 1921 applies to the Town of Madras, and the Hindu Disposition 
of Property Act extends to the whole of British India except the Province of Madras. 
The rule as altered by these Acts may be stated as follows 


“ Subşect to the limitations and provistons contained ın sections 113, 114, 115 and 116 of the 
Indian Succession Act, 1925, no bequest shall be valid by reason only that any person for whose 
benefit ıt may have been made was not born at the date of the testator’s death ” (See Mulla’s Hindu 


Law, gth Edition, page 439, section 373 , also page 457, section 383 ) R 


It may be mentioned here that prior to 1929, section 115 of the Act rendered a 
bequest to a class wholly void if it was inoperative with regard to some members 
of the class by reason of the provisions of sections 113 and 114 Section 115 has 
been amended in 1929 by Act XXI of 1929, and as a result of the amendment 
the bequest 1s now void only with respect to those members, and it 1s valid with 
respect to the remaining members of the class 


The learned trial Judge, Das, J , first dealt with the question whether the 
bequest ın clause 9 of the willin favour of “the legitimate son or sons of my son 
Aniruddha Mitra whether natural born or validly adopted ” as hit by 
section 114 of the Succession Act ‘That section enacts the rule of perpetuity (or 
remoteness) as prevailing ın India ” According to the rule enunciated ın that 
section a bequest in favour of an unborn person to be valid must vest within a 
period covered by the lifetime of one or more persons existing at the tıme of the 
testator’s death and the minority of the person who shall be ın existence at the 
expiration of that period and to whom 1f he attains full age the thing bequeathed 
ıs to belong By thc,ordinary law a Hindu attains majority at the age of 18. 
It follows therefore that the longest period within which the bequest must vest 
in order to be valid is a lıfe or lives in being plus 18 years thereafter 


The bequest ın clause g of the will 1s m favour of the “ legitimate son or sons 
of my son Amruddha Mitra whether natural born or validly adopted’ After 
carefully considering the scope and meaning of the term “ validly adopted ” the 
learned Judge held that the bequest extended to any son who might be adopted 
by the appellant’s wile Nivanam, or by another wife whom he might marry 
in future; that inasmuch as such wife might be a person born after the death 
of the testator, the vesting ın such an adopted son might be delayed beyond the 
prescribed period and that the bequest might be invalid, but he held, that an 
adopted son was in the eye of the law deemed to have been begotten by the person 


” 
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by whom or for whom he was adopted and was therefore in existence at the death 
of such person, and that therefore if (as in the present case) the adoptive father 
was alive at the tıme of the testator’s death the adopted son must be deemed to be 
in existence within the period fixed by section 114 and the clause does not offend 
against the rule against perpeturties contained ın section 114 He further fortified 
his conclusion on this point by referring to clause 5 of Schedule IIT of the Succession 
Act and"held that for the purpose of the Indian Succession Act at any 1ate, the 
interest of the adopted son relates back to the death of the person for whom the 
son 1s adopted and the adopted son must be deemed to be in existence at that date 
and capable of taking the legacy as if he were a natural born son 


The learned Judge next dealt with the argument raised on behalf of the con- 
testing respondent that ın any event the bequest so far as ıt enures for the benefit 
of the natural born sons or the son to be adopted by Anıruddha himself should 
be held to be good by virtue of sections 87 and 115 of the Succession Act On 
this point the learned Judge held that in view of the illustrations to section 115, 
“ the members of the class, the bequest ın whose favour 1s saved by section 115, 
must be in existence at the date of the testator’s death” and that since the res- 
pondent had not been adopted at the date of testator’s death he could not claim 
the benefit of that section and that section came into play only when a bequest 
to a class 1s void by reason of the provisions of section 113 and section 114 In 
support of this view, he relied on illustration (1) to section 115 


The learned Judge next dealt with the objection based on section 113 He 
held that the gift ın clause g comprised the whole of the remaining interests of the 
testator ın the property bequeathed, and that such interest vested ın the legatees 
although their possession was postponed and that therefore the gift did not offend 
against the provisions of that section B 


In accordance with the above conclusions he gave appropriate answers to the 
questions raised ın the summons 


In appeal against the yudgment of Das, J , the principal judgment was delivered 
by Gentle, J After construing the material clauses of the will the learned Judge 
summarised his conclusions as follows 


“rı A bequest yn favour of"an unborn person ss valid subject to the limitations contained in 
the Hindu Disposition of Property Act, 1916 


o The rules in sections 113 and 114 have to be applied as at the Testator’s death but are 
subject to the provisions of section 115 and the Hindu Disposition of Property Act 
3 A son or sons of the Testator’s son become immediately entitled to the bequest ın clause g— 
(a) if born to or adopted by the Testator’s son at the death of the Testator , 
(b) upon subsequent birth to or adoption by the Testator’s son 
4. That bequest ıs subject to the prior bequests ın clauses 5 and 7 


5 That bequest ıs not contingent upon the attainment of twenty-one years Ly the only or 
youngest son 


6 The provision as to payment 1s merely a postponement of possession of the thing bequeathed ” 


Dealing with the question whether section 115 affected the rıghts of the legatees 
under clause 9 of the will, the learned Judge dissented from the view of Das, J, 
that the section was limited ın its application only to a class of persons ın existence 
at the date of the testator’s death and expressed thé view that the section applies 
to all members in whose favour a bequest 1s made 


The learned Judge next considered the application of section 114 and held 
that upon his adoption by the appellant the respondent became a member of a 
class ın whose favour the gift was made and his interest became vested ın hım, 
such vesting taking place within the statutory period 


As regards ‘section 113 of the Act the learned Judge held that the bequest 
in clause 9 did not offend against that section as the testator by that clause had 
bequeathed the whole of his remaining interest subject to the prior interest created 
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by clauses sand 7 Tn this connection he also stated that postponement of pos- 
session 18 not repugnant to law when a bequest is made to a person who is either 
alive or who is unborn at the testator’s death. 


For the above reasons, the learned Judge held that the respondent Arabinda 
became entitled to the bequest upon his adoption by the appellant when his 
interest ın ıt vested and that therefore there was no intestacy of the residufary estate 
and the appellant does not succeed to that residue 


The learned Judge then discussed the question regarding the validity of the 
bequest with reference to the position of a son adopted to Amruddha after his death, 
especially by a widow other than Navananı who was not alive at the testator’s 
death In the light of the opinion expressed that Arabinda has a vested interest 
ın the bequest ıt was really not necessary to consider the position of an after-adopted. 
son (as pointed out by the learned Judge himself) but he thought ıt was desirable- 
to express his view ın case his expressed opinion regarding Arabinda’s right was 
wrong and aut of respect to the able arguments upon the question advanced by the 
learned counsel After a detailed discussion of the entire case-lavv on the subject 
the learned Judge came to the following conclusion — 


“lt follows that a son adopted by any widow of Aniruddha, properly authorised, no matter 
how long it may take place after Anıruddha”s death and even when such widow was not alive at 
the testator’s death, the adopted son became one of the legatees of the bequest and his mterest will 
vest within the statutory period prescribed ın section 1 14 since he will be “ın existence’ as the section 
requires, at the date of Aturuddha’s death ” : 


Ormand, J ,"agreed with the opinion of Gentle, J , on all the points arising 
in the case 


The main dispute in the case relates to the construction of the bequest in 
clause 9 of the will It was argued as in the Courts in India that the bequest in 
clause 9 1s a conditional or contingent bequest, that the interest of the testator 
in the thing bequeathed does not immediately west in the legatee, that the com- 
pletion of 21 years by the only or youngest son before getting possession 1s a con- 
tingency which makes the gift invalid and has the effect of the bequest not com- 
prising the whole of the testator’s interest, that it ısın consequence hit by section 11 3 
of the Succession Act, and 1s also opposed to the rule contained in section 114 of 
the Act as the vesting ın the case of a son adopted by a wife of the testator’s son 
other than Navananı may take place beyond the period mentioned ın section 1 14 
of the Act It was also pointed out that the “ doctrine of relation back ” does not. 
apply to the Hindu law of adoption and that section 11 5 çi the Succession Act 
has been rightly construed by Das, J To state shortly, the arguments proceeded 
on the lines indicated ın the judgments of the Courts in India which their Lordships 
have already referred to, m summarising their conclusions ı 


As already explained, a Hindu can now make a valid bequest ın favour of an 
unborn person subject to the mutation contained ın sections 113 and 114 of the 
Succession Act It is not disputed that in scrutınısıng the validity of the bequest 
the rules in sections 113 and 114 have to be applied as at the testator’s death 


The material clauses of the will may now be summarised By clause 5, the 
testator has given the right of residence in the family house and the use of the 
furniture therein to his wife, his son (the appellant) and his wife (unnamed) for 
their respective lives By clause 7, he has allowed maintenance of Rs 700 per 
mensem for his wife, to his son and his son’s wife Navananı during their hves TVhe 
clause also provides how the allowance 1s to be distributed in the event of the death 
of one or the other of them By clause 8, an annuity of Rs 4,000 per mensem 1s 
granted to the Calcutta University By clause 11 ifa son is not born to, or adopted 
by, the appellant during the testator’s lifetime the income of the estate after meeting 
the “ expenses aforesaid ” was directed to be paid to the Calcutta University until 


such tıme as a son shall be born or shall be adopted by the appellant or his wife 
(not named) 
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By clause g the testator proceeds to make the bequest ın favour of person or 
persons, unborn, these persons being a class designated as ‘‘ the legitimate son or 
Sons ” of the appellant, “ whether natural born or validly adopted ” "The clause 
says they “ shall become entitled to all the rest and residue of my property’? (the italics are 
by their Lordships), ze, the residuary estates Then it says that if there 1s 
only one son the residue “shall be made over ”*to him on his completing the 
age of 2P years if there are more sons than one the residue 1s to be made over to 
, them ın equal shares, on the youngest son attaining the age of 21 years ‘The clause 
ends with the statement that until the youngest son of such son or sohs attains the 
age of 21 years the executor shall pay Rs 700 to each son for maintenance and 
expenses 


= 

The first question arising on the construction of this clause 1s, when does the 
resıduary estate mentioned ın the clause vest in the legatee” Does ıt vest the 
moment a son 1s born to or adopted by the testator’s son (Aniruddha), or does 
the fact that the estate 1s to be “made over” onethe completion of 21 years by the 
only or youngest son make the vesting contingent, ze, ın other words does the 
postponement delay or affect the vesting of the residuary estate” All the Judges 
who have considered this question have come to the conclusion that the residuary 
estate ın clause 9 became vested the moment a son was born to or adopted by the 
testator’s son, and the completion of 21 years by the only or youngest son 1s not 
a contingency, but 1s only a postponement of possession. ‘The arguments advanced 
by Mr Khambatta, the learned counsel for the appellant, have not convinced 
their Lordships that the view taken by the Courts ın India 1s wrong The words 
<< shall become entitled to ” used ın the first sentence in clause 9 show that there 
is a transfer of ownership with a vesting as soon as a testator’s son (or sons) 1s born 
or adopted, z €, at the date of the birth or adoption ‘The expression that the 
residue shall be “ made over ” to the person concerned supports the above view. 
Further, that the legatee when he comes into existence becomes immediately enutled 
to the estate appears to be clear from clause 11 of the will On the death of the 
testator, unless there ıs a legatee ın existence entitled to the estate, the Calcutta 
"University is entitled to the surplus, but the University’s interest immediately 
comes to an end upon the birth of a son to the appellant or the adoption of a son 
by him or by his wife “This view 1s borne out also by clause 10 of the will The 
completion of 21 years by the only son or the youngest son before the estate 1s 
handed over, relied on by Mr Khambatta to show there 1s a contingency, 1s ın 
their Lordships’ opinion not a contingency but amounts only to a postponement 
of possession and does not affect the actual vesting of the estate 


Coming to section 113 of the Act, it was held by Gentle and Ormand, JJ, 
that the interests created by clauses 5 and 7 of the will, wz, the bequests with 
respect to the house and furniture to which rights were given to the testator’s 
wife, his son and his wite, and the life annuities, constituted prior bequests contained 
in the will within the meaning of section 113 Their Lordships are not satisfied 
that sectioh 113 would apply where the örior bequest referred to can be regarded 
as bequest prior to the disposition of the residue, if so, their Lordships think the 
interests cannot be regarded as prior interests of residue, since the property allo- 
cated to meet such bequests does not fall into residue until the interests under 
clauses 5 and 7 have determined , but even if the bequests do amount to prior 
bequests of the residue, their Lordships are satisfied that the whole remaining 
interests of the residue have been bequeathed under clause 9, and the provisions 
of section 113 have no operation on clause 9 of the will In passing ıt may be 
mentioned that Das, J , appears to have taken a shghtly different view as to what 
he considered as the prior bequests under the will ‘The learned Judge stated that 
“ın my opinion the provisions of clauses 5 and 11 constitute prior bequests to which 
the later bequest in clause g 1s subject ” The learned Judges, Gentle and Ormond, 
JJ, did not agree with the view that the bequest ın clause 11 1s a prior bequest 
to which the bequest ın clause g 1s subject Their Lordships do not think any 
further discussion of the question with reference to clause II 1s necessary 
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The next question ıs whether the bequest ın clause 9 offends the rule contained . 
in section 114 of the Succession Act. Since the terms of the bequest in clause o, 
would extend to a son adopted by a wife of the appellant who might be a person- 
born after the death of the testator 1t was said that the vesting might be delayed 
beyond the period prescribed ın section 114 of the Act ‘The respondent met the 
objection by the plea that the adoption would relate to the death of the adoptive 
father, and the section did not therefore apply, but assuming that tHe section 
would apply, section 115 of the Act applied and therefore the gift was not bad in. 
so far as ıt affected respondent No 2 As already stated, the tual Court held 
that the doctrine of relation back applied and that section 114 did not therefore 
apply It rejected the contention that section 115 of the Act would apply The 
Appellate Court held that the doctrine of relation back applied and that section 114. 
did not apply and that the bequest was saved by section 115 also 


İn the view that them Lordships take of section 115 of the Act they think it is. 
not necessary to consider whether the doctrine of relation back would apply to 
save the bequest from being invahd under section 114 Assuming that that section. 
would apply, they think, as will be explained below, that the bequest to the and 
respondent would be saved by force of section 115 On this question their Lordships 
disagree with the view of Das, J , and accept the views of Gentle and Ormand, JJ. 


Attention; has already been drawn to section 115, and illustration (1) to that 
section, and the amendments that were introduced ın them by Act XXI of 192g 
(supra) Under the section before the amendment, if a bequest was made to a 
class, and ıt was inoperative with respect to some members of the class by reason. 
of the provisions of section 113 and section 114, the bequest to a class was wholly 
void , after the amendment the bequest to a class was void only with respect to 
those members of the class whose interest was void by reason of the provisions 
of sections 113 and 114 


Relying on the amended section, 1t was argued before Das, J = 


“that reading clauses g, 11 and 12 (of the will) it is apparent that the testator contemplated! 
two kinds of adoption, namely, (a) adoption by Aniruddha which must be dürmg his hfetime and. 
(6) adoption after the death of Aniruddha by his wife who may or may not be born at testator’s death. 
Even assuming that the adoption after the death of Anıruddha be hit by section 114, there is no 
reason why the adoption by Aniruddha should also be hit by that section ” 


The learned Judge rejected the argument for the following reason 


a The illustrations to section 115, however, clearly indicate that the members of the 


class the bequest ın whose favour is saved by section 115 must be ın existence at the date of the 
testator’s death It has been recently held by the Judicial Committee in Sopher’s case}, that the 
sections of the Indian Succession Act should be construed ın the light of the illustrations Reading 
section 115 ın the light of the illustrations thereto it appears to me that ın the case of a bequest to a. 
class, the vahdity or otherwise of the bequest ın respect of any member of that class has to be decided 
with reference to the date of the testator’s death I therefore agree with learned Advocate-General' 
that the defendant Arabında, not having been adopted at the testator’s death, he cannot claım the 
benefit of section 115 ” 


From the reasoning of the learned Judge, ıt is clear that the application of section 
115 is limited to members of a class who are ın existence at the date of the testator’s. 
death, and that the bequest 1s inoperative ın this case with respect to all the children. 
born after the testator’s death 


It may be mentioned that what was actually observed by Lord Maugham, 
who delivered the judgment of the Judicial Committee ın Sopher’s case!, supra, was. 
that 


“the section must of course be read and construed ın connexion with the dlustrations to be 
found in the Act” 


The section therein referred to 1s section 113 of the Act 


Gentle, J , with whom Ormond, J , agreed, did not accept the interpretation 
put upon the section by the learned Judge, for the reason that the words of 
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section 115 of the Act are general, that though the ıllustrations may be looked into, 
ın order to understand the meaning of the section, they do not exhaust its 
meaning, and that illustration (1) referred to by the learned Judge, when 
correctly understood, does not support his view 


Their Lordships agree with the above view It 1s perfectly clear that the words 
of section 115 of the Act are sufficiently wide and do not ın any manner limit its 
applıcatıon to members of a class who are in existence at the date of the testator’s 
death The learned Judge, Das, J, would have certainly accepted this view of 
the section, but for what he considered the lıght thrown, upon its meaning by the 
illustrations The words of the section are not ambiguous; as pointed out by 
the Board ın Mahomed Syedol Arifin v Yeoh Oo: Gark3, the decision referred to by 
Lord Maugham ın Sopher’s case?, supra” 

“ Tllustratıons appended to sections of a statute should be accepted, if that can be done as being 
of relevance and value in construing the text ge. See 
It 1s well settled that just as illustrations should not be read as extending the meaning 
of a section, they should also not be read as restricting its operation, especially so, 
when the effect would be to curtail a right which the plain words of the section 
would confer In the present case, there 1s no difficulty The illustration relied 
on by the learned Judge [apparently illustration (0) does not restrict the meaning 
of section 115 It is the last sentence ın the illustration that has given trouble to 
Das, J As already pointed out, the clause ın italics in the last sentence was substı- 
tuted for the words 

“as ıt is given to all his children as a class it 1s not-good as to any division of that class, but 
is wholly void ” 
by Act XXI of 1929. This amendment was made at the same time as the section 
was amended, ın order to make ıt harmonise with the section In their Lordships’ 
view, the last sentence ın the illustration means that the bequest 1s inoperative ın. 
regard to children of A born after the testator’s death, who do not attain the age 
of 25, within 18 years after A’s death, but 1t 1s operative in regard to such children 
who do attain the age of 25 within 18 years—though born after the testatcr’s 
death ‘The learned Judges of the High Court who heard the appeal have ınter- 
preted the sentence 1n the above sense, and their Lordships think they have correctly 
interpreted ıt The illustration thus understood does not ın any manner restrict 
the operation of the section İt just ıllustrates its meaning and does nothing more. 
Their Lordships may ın this connection draw attention also to section 87 of the Act, 
which says that . 

“The intention of the testator shall not be set aside because it cannot take effect to the full 
extent, but effect 1s to be given to it, as far as possible ” 
The principle underlying this section 1s thus stated ın “ Williams on Executors” 
(12th edn , Vol II, p 692): 

ee The intention of the testator 1s not to be set aside because ıt cannot take effect to the full extent 
but ıt ıs to work as far as ıt can” 
It may be noted that the provisions of this section apply to wills of Hindus (see 
Schedule 111) 


In the above view the application of the doctrine of “ relation back” as 
stated by the High Court (v:z., “ that an after-adopted son, for all purposes, including 
succession to and inheritance of property, 1s deemed to be in existence at the time 
of his adoptive father’s death, irrespective of the period intervening between 
the death of the father and the adoption by his widow ”Yan connection 
with section 114 of the Act does not necessarily arise for consideration ın this appeal, 
and their Lordships do not express any view about it 

For the above reasons, their Lordships will humbly advise His Mayestv that 
this appeal should be dismissed The appellant must pay the costs of the res- 
pondents ‘The Admınıstrator-General will be entitled take his costs from the 
estate to the extent to which they are not otherwise satisfied 


KS —— Appeal dısmıssed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT — MR Justice GOVINDA MENON 


Major F K Mastry Petitioner * 


Criminal Procedure Code (V of 1898), sectzons 549 and 561-A—In‘erent jurisdiction to quash proceed- 
ınes—Scope— When to be exercised— Non-compliance wh the provisions of section 549 and rule 105 of the 
«Criminal Rules of Practtcee—Effect of—Indan Army Act (VIII of 1911), section 69—Scone of Offence of 
eriminel breach of trust—Triable by ordinary Criminal Courts as well as by Courts Martıdi 


In an application to quash a charge under S 561-A, Criminal Procedure Code, all that the 
High Court 1s concerned with ıs whether the Court which has framed the charge had jurisdiction 
on the materials placed before ıt to act as ıt did 


Apart from the specific instance provided for in section 215, Criminal Procedure Code, every 
other instance of quashing a charge framed must be brought within the ambit of the resıduary powers 
not specifically dealt with ın the Code İn the interests of the speedy admunistration of justice, the 
High Court ought to exercise its inheren’ powers if ıt finds that the lower Court has acted without 
rurisdiction ın framing a charge and not for any other reason An application for quashing the 
proceedings on the ground of want of jurisdiction ought to be moved at the earliest possible opportunity 


The language of section 549 of the Code and rule 105 of the Criminal Rules of Practice 1s clear 
and mandatory When a person subject to the military law 1s brought before a Magistiate charged 
with an offence for which he 1s triable under the Army Act, the Magistrate 1s bound to follow the 
procedure prescribed bv those provisions “This would be so even if the prescribed military 
authority under S 69 of the Army Act had come to the decision that the proceeding should be 
instituted man ordinary Criminal Court Where the Court fails inits duty to give notice to the 
commanding officer of the accused, the proceedings before the Mapistrate relating to the recording 
of evidence, etc, would be illegal and without jurisdiction , and acquiescence on the part of the 
accused ın an irregular or illegal proceeding would not regularise or legalise the proceedings A 
charge so framed would be without jurisdiction and has to be quashed 


Under section 69 of the Army Act a discretion 1s given to the prescribed military authority and 
ıt may decide before which Court the proceedings shall be instituted It may not as well decide 
anything "There ıs no compulsory duty cast upon the prescribed military authoritv ın all cases 
where a Criminal Court and a Court Martial have concurrent jurisdiction ın respect of an offence, 
to direct in which Court a proceeding shall be instituted 


After the passing of the Indian Army Act of 1911 an offence like criminal breach of trust 
committed by a person subject to mılıtary law ıs triable both by an ordınary Criminal Court as 
well as by a Court Martial 

Petition praying that ın the circumstances stated therein, the High Court 
will be pleased to quash the charge framed against the petitioner in C C No 531 
of 1947 on the file of the Additional First Class Magistrate of Chingleput 


K S Jayarama Aşyar, P Bası Redd: and V. V Radhakrishnan for Petitioner 


The Advocate-General (A Rajah Awar) and The Public Prosecutor (V L, 
Etihıraj) for the Crown 


The Court made the following 


ORDER —The petitioner Mayor F K Mistry who was an Ordinance Officer, 
in charge of the Returned Stores Depot, Almadi, Avadi Sub-Area, along with two 
others was prosecuted firstly for having conspired to remove and continually 
musappropriate, tentage from the Returned Stores Depot , and secondly ın pursu- 
ance to that conspiracy for having with his two associates managed, ın their capacity 
as officers belonging to the Ordinance Department in the Indian Army, to remove 
quantities of tentage from the Returned Stores Depot , and ın compensation for 
which act, the petitioner was paid Rs 800 out of the sale proceeds of these articles 
on or about the 31st August, 1946 "The charge-sheet was filed on the 24th July, 
1947, alleging that the offences were committed on 28th August, 1946, and the 
petitioner received his share of the proceeds of misappropriation on the 31st August, 
1946 - Fourteen witnesses were examined for the prosecution and thereafter charges 
were framed on the 1st of November, 1947, the charge against the petitioner being 
one under section 409 of the Indian Penal Code which 1s ın the following terms 
: “ That you on or about the 28th day of August, 1946, at Avadi being a Government servant 


as Ordinance Officer-in-charge of the Returned Stores Depot, Almadı, Avadı Sub-Area, and 
n such capacity entrusted with the dominion over certain property to wit, 2 tons, 10 cwts of tentage 
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” 


ın weight, committed breach of trust with respect to the said property and disposed of the said 
property for Rs 800 and misappropriated the sale proceeds for yourself, and thereby committed 
an offence punishable under section 409 of the Indian Penal Code and within my cognizance, and 
I hereby direct that you be tried by the said Court on the said charge ” 


Subsequently, the prosecution witnesses were recalled and further cross-examined ; 
and on the 5th December, 1947, Exhibit P-23, was filed on behalf of the prosecution. 
Thereaftér, on the 18th December, 1947, the petitioner filed the above application 
for quashing the charge framed against him by the additional First Class Magistrate 
of Chingleput 


It 1s unnecessary to dwell at any length on the facts and circumstances which 
have led up to the prosecution or the details of the evidence adduced, for in an 
application to quash a charge under section 561-A of the Criminal Procedure Code, 
all that this Court 1s concerned with, 1s whether the Court which has framed the 
charge had jurisdiction on the materials placed before it to act as it did. The 
specific provision of the Criminal Procedure Code dealing with the quashing of the 
charge 1s that contained in section 215 which empowers the High Court to quash 
a commitment made by a competent Magistrate, or a cıvıl, or revenue Court, 
under section 4.78, only on a point of law. Therefore, every instance of quashing 
a charge framed, must be brought within the ambit of the residuary powers not 
specifically dealt with under the Code İn the interests of the speedy admınıs- 
tration of justice, the High Court ought to exercise its inherent powers if it finds 
that the lower Court has acted without jurisdiction in framing a charge and not 
for any other reason It 1s not the function of this Court to examine the evidence 
on which the charge has been framed ın any detail to find out how far the charge 1s 
yustifiable The proper time for doing: that is in an appeal against the conviction 
if the proceedings result ın a conviction Such being the case, in the present 
application under section 561-A of the Criminal Procedure Code, I am only 
concerned with the circumstance whether the lower Court had jurisdiction to 
entertain the complaint or proceed with the enquiry. 


I may also say that any application for quashing the proceedings on the ground 
of want of jurisdiction ought to be moved at the earliest possible opportunity. In 
this case, the petitioner has waited till the charge was framed against him before 
moving this Court The points raised by him which go to the very root of the 
jurisdiction of the Court holding the enquiry are such as should have been raised 
before that Court at the commencement of the proceedings. But I do not want 
to dispose of this application on that techmical point especially since the matter 
has been argued at a very great length both by the learned Advocate-General who 
appeared on behalf of the Crown and by Mr K S Jayarama Aıyar appearing 
for the petitioner Both of them have expressed the wish that the points raised 
should be considered and decided ın view of the importance of the questions involved. 


It is undisputed that the petitioner who holds the rank of a Major ın the Indian 
Army 1s governed by the provisions of the Indian Army Act (Act VİLİ of 1911), 
which consolidated and amended the law relating to the Government of His Majesty's 
Indian forces, such as Indian Commissioned Officers, Viceroy’s Commissioned 
Officers, soldiers and other persons in His Majesty's Indian forces. This Act 
came into force on the Ist of January, 1912 Section 31 of this Act is contained 
in Chapter V and it comes under a separate heading designated “ Disgraceful 
Conduct ” It states that any person subject to the Indian Army Act who commits 
any one of the following offences, thatis to say —(z) dishonestly misappropriates 
or converts to his own use any money, provisions, forage, arms, clothing, ammuni- 
tion, tools, instruments, equipments, or military stores of any kind, the property 
of the Crown, entrusted to him, shall, on conviction by court-martial, be punished 
with imprisonment, or with such less punishment, as 1s in this Act mentioned 
It 1s admitted that if the prosecution story 1s accepted, the offence mentioned 
above has been committed Section 41 is also contained in the same Chapter V 
and is under the heading “ Civil Offences.” It lays down that every person subject 
to this Act who, either within British India or at any place beyond British India, 
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commıts any civil offence shall be deemed to be guilty of an offence against military 
law, and, if charged therewith under this section, shall, subject to the provisions of 
this Act, be liable to be tried for the same by court-martial, and on conviction 
to be punished as prescribed thereunder The term “cıvıl offence’ is defined 
in section 7, sub-section (18) as meaning an offence which, if committed ın British 
India, would be triable by a criminal Court, and this 1s followed by the definition 
of the word “ oflence ” as meaning any Act or omission punishable under this Act, 
and includes a “ civil offence’? as herembefore defined It 1s contended on behalf: 
of the petitioner that the Acts complained agaist him constitute an offence under 
section 31 of the Indian Army Act, and such an offence 1s triable only by a court- 
martial. Any offence'other than that contemplated by section 31 will come 
within the residuary section 41 and may be tried eather by a court-martial or by 
the ordinary criminal Court ; but if the offence 1s one which comes directly within 
section 31, the ordinary criminal Courts of the land have no jurisdiction Therefore, 
Mr Jayarama Aıyar argues that the offence of having committed breach of trust 
in relation to the materials of tentage can, when the person accused 1s one to whom 
the Indian Army Act applies, only be tried by-a court-maıtıal, and for this purpose, 
he has devoted much time and energy on an intensive study of the history and 
development of the various Army Regulations which existed in India during the 
time of the East India Company subsequent to the thirties of the last century. 
According to him, criminal breach of trust by a person in the employ of the Army 
of the East India Company, was made an offence punishable by a court-martial 
even prior to the enactment of the Indian Penal Code in 1861, previous to which 
year there existed no codified penal law in India, so that an Army Officer com- 
mıttıng the offence of criminal breach of trust was lable to be dealt with only-by a 
court-martial before the enactment of:the Indian Penal Code The present sec- 
tion 31 had its predecessors ın the varfous Army Acts and Regulations from 1845 
onwards ; and a study of those Acts will reveal that from the early times to the 
enactment of Act VIII of ıgır by which many offences committed by Army 
personnel were made triable by the ordinary criminal Courts, such offences as 
criminal breach of trust were triable by a court-martial 


It 1s necessary for a proper understanding and disposal of this argument to 
go back and find out what exactly was the state of the law both relating to offences 
committed by Army personnel as well as by civilians about a hundred years ago 
During the reign of the Moghul Emperors in India, the Mohammadan law was 
used in the administration of criminal justice even to persons governed by the 
Hindu law and Koran was the source from which the principles of Criminal law 
were obtained. But after the conquest of portions of India by the East India 
Company and prior to 1860, the English Criminal Law as modified by various 
statutory enactments was admınıstered ın the Presidency Towns of Calcutta, 
Bombay and Madras In the mofussil, the administration of criminal justice 
was mainly based on the rules of Mohammadan Crımınal Law, though some of 
the patent ıncompatıbılıtıes and unsuitabilities of the provisions of that law 
when applied to people not governed bythe tenets of the holy Koran were 
removed by regulations of the local governments But, mainly, prior to 1861, the 
Mohammadan Criminal Law with such amendments and alterations as were 
deemed necessary to suit the conditions of the people and the country, was 
admınıstered ın the mofussil of the Madras Presidency The Indian Penal Code 
came into force on the Ist of January, 1862, and from that day onwards there 
can be no doubt ol dispute as to what the prevalent penal law of the country was 
Section 409 as we see at present was in the Penal Code from its very inception 
We have therefore to see whether the introduction of section 409 ın the Penal 
Code altered or abrogated the provisions in the Army Regulation regarding kindred 
offences mentioned there 


The earliest legislative enactment relating to the Army with which we are 
concerned 1s Act No XXIX of 1861 “ Articles of War for Native Army” (see 
the Legislative Acts of the Governor-General ın Council, edited by W. Theobald, 
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Volume III, page 938) which received the assent of the Governor-General 
on the 7th September, 1861 and therefore became law prior to the enactment of 
the Indian Penal Code This Act repealed various prior Acts Article 22 of this 
enactment deals with embezzlement, etc , of money entrusted for public account, 
or of provisions, or of Military stores, the property of Government, or of conniving 
at any such offence, and on conviction for any of these offences by a General court- 
martial, the delinquent was to be punished with dismissal from service, fine to 
the extent of the arıcaıs of pay and allowances, and imprisonment for a period 
not exceeding three years So far as non-military personnel weie concerned 
whether “criminal breach of trust” came within the offences fo. which 
a punishment has been defimtely fixed in what 1s called “Hadd” according to 
the Islamic law is not a profitable subject for discussion at present But it can 
be taken as settled that these was no statute law which made such an offence punish- 
able when Act XXIX of 1861 came into force Articles 124 and 125 of the same 
Act provide that where any officer or soldier ın any place within the jurisdiction 
of any Criminal Court established by Her Majesty or the Government of India 
or any Local Government is accused of any offence triable by such Court, he shall 
be delivered over to a Magistrate to be proceeded against according to law The 
combined effect of these articles 1s that where offences such as those mentioned 
in Article 22 are committed, they will be tried by a general court-martial and 
for other offences, the accused person will be deliveied over to an ordinary Magıs- 
trate This Act which underwent amendments by Act V of 1863 and Act XXVI 
of 1865, ın certain other matters, was repealed by the enactment of Act V of 1869 
called “ The Indian Articles of War” which came into operation on the Ist 
day of June, 1869 Article 54 contained in Chapter III deals with ân offence 
by a person subject to those articles, of dishonest misappropriation or conversion 
to his own use of money, provisions, forage, arms, etc , the property of Government 
entrusted to his charge on the public account, or for any military purpose It 
also provides for punishment for dishonestly using or disposing of such property 
in violation of any duection of a proper authority, or dishonestly receiving or 
retaining any such property knowing or having reason to believe the same to have 
been dishonestly misappropriated or converted Such offences were triable by 
a General court-maıtıal accoiding to the provisions of the Articles For the first 
“time we see ın this enactment Article 170 styled ‘‘ non-military offences ** dealing 
with offences committed within the territorial Şurisdiction of Criminal Courts 
It 1s necessary to extract this Article in exfenso (See page 121, Legislative Acts of 
the Governor-General of India ın Council, 1869, Volume VI, by W Theobold). 


ı ~* Any person subject to these Articles, who, at any place ın British India within the jurisdiction 
ofany Court of Criminal Justice established. by Her Majesty, or by the Government of India, 
or by the Local Government, 1s accused of any offence against the Indian Penal Code, and not included 
ın the foregoing Articles, shall be dehvered over to the nearest Magistrate to be proceeded against 
according to law ” 


A reading of these two articles shows that during the time when this enactment 
was ın force, such offences under the Indian Penal Code as were not included in 
that enactment were alone triable by the ordinary Magistrates and the accused 
persons should be delivered over to the nearest Magistrate to be proceeded against 
according to law Moreover Article 54 occurs in that part of the Act designated 
“€ Title 11—Mihtary offences” and Article 170 occurs in “ Title V—Non-military 
offences? This aspect of Mr Jayarama Ayyar’s contention has to be accepted 
that even after the enactment of the Indian Penal Code an offence of criminal 
breach of trust of Government property by a person subject to the Articles of War 
can only be tried by a general court-martial and not by the ordinary criminal 
Courts The natural inference or conclusion on a parity of reasoning, deducible 
from the Articles mentioned above 1s that where the offence 1s one designated as a 
Military offence and 1s contained among those mentioned as “ Military offences i 
it is triable exclusively by a general court-martial and in the case of all other offences, 
the ordinary criminal Courts have the right to try the offender for which purpose 
he should be delivered over fo the neayest Magistrate. By Act XT] of 1894, called 
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“The Indian Articles of War Amendment Act ” certain provisions of Act V of 
1869 were repealed and other provisions substituted “There were also amendments 
and modifications, of other articles with the result that the Act V of 1869 was 
appreciably amended by the Act of 1894 Article 70 of Act XII of 1894, repealed 
the second and third paragraphs of Article 170 of Act V of 1869 retaining the 
first part intact By Article 71 of Act XII of 1894, for Articles 171 to 175 (both 
inclusive) of the earlier Act, new articles were substituted It 1s interesting to 
notice that Article 171 newly inserted 1s a forerunner of the present section 41 of, 
Act VII of rgt1 "The result of these alterations, amendments and substitutions 
is that even after 1894, any person subject to the Articles of War who 1s accused 
of any offence under the Indian Penal Code not included specifically ın these 
Articles should be delivered over to the nearest Magistrate to be proceeded 
with according to law. The New Articles 174and 175 for the first tıme inserted 
in the year 1894 corresponded to the present sections 69 and 70 of the Indian 
Army Act which give a discretion to the Miltary Authorities to decide whether 
the ordinary crımınal Court or a Military Court should try an offender subject to 
the Army regulations. In my opinion the retention of the first part of Article 170 
after the second and third parts were deleted makes it clear that the offences 
contemplated by Article 174 are such offences under the Indian Penal Code as 
were not otherwise specifically mentioned in the Regulations, so that the pre-existing 
state of the distinction between Miltary and non-Mılıtary offences 1s retained 
and for non-Mılıtary offences alone a discretion 1s given to the authorities 
to decide whether an ordinary criminal Court or a court-martial should try the 
offender. It cannot be said that by the amendments in 1894, the scope and import 
of the trial by the ordinary criminal Courts are in any way widened On the 
other-hand such non-Military offences which prior to 1894. could be only tried 
by the ordinary criminal Courts were made triable by a Military Court also if the 
authorities in their-discretion decided to act ın that manner under Article 174 
so that if the offence of criminal breach of trust of Military or Government property 
was commutted by an Army Officer, during the tıme when-Act V of 1869 as amended 


by Act XII of 1894 was in force, it is only a general court-martial that could try 
the offence. 


Now we come to the Indian Army Act ın force at the present day, ze, Act 
VIII of ıgır. This Act in very many essentials resembles the English Act which 
is cited for all purposes as the Army Act, 44. and 45 Victoria, Chapter 58 A com- 
parison of the various provisions of the Army Act hereinafter known as the English 
Act with the Indian Army Act is instructive and interesting The scope of the 
two Acts, the arrangement of sections, the manner of the enforcement of discipline, 
the infliction of punishment and the method of conducting courts-martıal, are 
very similar in both the Acts and most of the sections dealing with these subjects 
in the respective Acts are to a large extent zn part materıa though not exactly ad zdem 
Section 31 of the Indian Army Act has its counter-part in the sister Act in sections 17 
and 18 and in particular reference may be made to sub-section (4) of section 18 
which 1s in the following items —(Page 444, Manual of Mılıtary Law, 1929), 


“18 Every person subject to Miltary law who commits any of the'followıng offences ; that 
istosay ... (4) steals, embezzles, or fraudulently misapplies or receives, knowıng them to be 
stolen or embezzled, any money or goods the property of a person subject to Mılıtary law, or any 
money or goods belonging to any regimental mess or band, or to any regimental institution or to 
the Navy, Army and Air Force Institutes, or any public money or goods ” 


“This sub-section deals with the Military offences of stealing, embezzlement and 
fraudulent misapplication of Army properties Corresponding to section 41 of 


the Indian Act, we have section 41 of the English Act dealing with offences 
punishable under the ordinary law which 1s as follows 


“© Subject to such regulations for the purpose of preventing interference with the jurisdiction 
of ‘the civil courts as are ın this Act after mentioned, every person who, whilst he 1s subject to military 
Jaw, shall commit any of the offences ın this section mentioned shall be deemed to be guilty of an 
offence against military law, and if charged under this section with any such offence (ın this Act 
referred ta as a civil offence), shall be hable to he tried hy court-martial, and on çonyiction ta be 
punished as follows ;—that is tg say, 
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We have next to consider the second part of the petitioner’s contention based 
upon sections 69 and 70 of the Indian Army Act, which run as follows : 

(1) If he ıs convicted of treason, be hable to suffer death, or such less punishment as ısın this 
Act mentioned, 

Provided as follows — 

(a) A person subject to military law shall not be tried by court-martial for treason, murder, 
manslaughter, treason-felony or rape committed ın the United Kingdom, and shall not be tried 
by court-martial for treason, murder, manslaughter, treason-felony, or rape committed ın any place 

* within His Majesty's dominions, other than the United Kingdom and Gibralter, unless such person 
at the time he committed the offence was on active service or such place is more than one hundred 


miles as measured ın a straight line from any city or town ın which the offender can be tried for 
such offence by a competent civil Court , 


(2) A person subject to military law when in His Mayesty’s domimons may be tried by any 
competent Civil Court for any offence for which he would be triable if he were not subject to 
military law (Vide pages 459-460, Manual of Military Law issued by the Army Council, 1929, 
7th edition) 

It ıs seen that subject to proviso (A) this section ın effect gives jurisdiction to a 
court-martial to try a person subject to military law for any offence In this respect 
a reference may be made to Chapter III of the Manual of Military Law above 
mentioned which at page 21 contains the following passage 

“ Ordınary thefts from civilians may be dealt with by the civil Courts or they may be tried 
by court-martial under section 41 as civil offences , but to steal, embezzle or fraudulently misapply 
public or regimental money or goods or property belonging to a person subject to military law or to 
various military institutions has, ın accordance with long established practice, been singled out for punish- 
ment as a military offence ” 
It ıs therefore clear that in England under the corresponding Act the trial of an 
offence of criminal breach of trust of property belonging to the Army or to the 
Government was by Military institutions not because of any prohibition imposed 
upon the ordinary criminal Courts but only in accordance with long established 
practice Section 162 of the English Act to a certain extent corresponds to sec- 
tions 69 and 7o of the Indian Act whereas section 157 of the English Act has also 
its counter-part ın the Indian Act ın sections 66, etc The English law on the 
subject: is summarised ın Halsbury’s Laws of England, Hailsham Edition, 
Volume VIII, page 642, ın paragraph 1398, which is as follows 

* Nothing 1s to affect any jurisdiction of any cıvıl Court to try a person subject to military law 
for any offence If he has been previously tried for the same offence by a court-martial, the cıvıl 
Court must, ın awarding punishment, have regard to the military punishment he may already have 
undergone Where a person subject to military law has been acquitted or convicted of an offence 
by a competent cıvıl Court, he ıs not liable to be tried for that offence by court-martial And he 
1s not so liable if he has been previously acquitted or convicted of the same offence by a court-martial 
Similarly a person ıs not hable to be dealt with summartly for any offence of which he has been 
acquitted or convicted by a cıvıl Court or court-martial ” 
Therefore ıt is clear that in England ıt 1s only by means of long established practice 
that the offence of criminal breach of trust of Army property was tried by court- 
martial instead of by ordinary criminal Courts. 


After the enactment of the Indian Army Act of 1911, the position here 1s prac- 
tically the same As stated already, though the first paragraph of Article 170 
was retained in the Amending Act XII of 1894, the same was repealed when the 
Act of 1911 was passed by which the words “ civil offence ” and “ offence’? were 
defined There can be no doubt that if the prosecution story 1s true, what the 
petitioner has committed is a “cıvıl offence ” as well as “ an offence ” and ın the 
absence of the re-enactment of Article 170 ın the Act of 1911 and also in view of 
thd disappearance of the classification of offences as military and non-military 
offences, I am inclined to hold that after 1911, an offence lıke the one 
with which we are now concerned, is triable both by an ordinary criminal Court 
as well as by a court-martial I may once again refer to section 71 of the Indian 
Army Act which lays down that a person acquitted or convicted by a court-martial 
may afterwards be tried by a criminal Court for the same offence or on the same 
facts and section 70 provides that if a criminal Court having jurisdiction is of opinion 
that proceedings ought to be instituted before itselfin respect of any alleged offence 
it may require the prescribed military authority, at its option, either to deliver 
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over the offender to the nearest Magistrate to be proceeded against according 
to law or to postpone proceedings pending a reference to the Central Government 

The fasciculus of secuons beginning with section 66 and ending with section 71 

gives ample justification for holding that the rıghts and powers of the ordinary 
criminal Courts have been well establıshed by the Act of Igrı to be the same as 

those obtaining in England If one may hazard a reason for this, ıt can be found. 
in the circumstances that ın the beginning and ın the middle of the last century, 

the ordinary crımınal Courts ın India were not so advanced or were manned by 

efficient professional judges that the trial of persons subject to the Army Regulations 

could be entrusted to such Courts with confidence But by the time the Amending 

Act of 1894 was passed and certainly by 1911, the Indian Courts had attaıned 

such a degree of'development and progress that ıt could be said with justıficatıon 

that they would compare very favourably with any of the ordinary criminal Courts 

ın England, though most of the Magıstracy and some of the Judges in India 

were not professional lawyers I can find no' justification for holding that ın the 

absence of a section like Article 170 of the 1869 Act in the present day Army Act, 

the ordinary criminal Courts have no jurisdiction to try an offender for committing 

breach of trust of Army property. 


Relying upon the maxim generala specıalıbus nonderogant, Mr Jayarama 
Aıyar, contends that a special Act like the Army Regulations having provided for 
the trial of the offence of breach of trust of Army property by a court-martial as 
early as 1861, and having continued it in the subsequent Acts, unless a special 
provision 15 made for 1ts trial by the ordinary criminal Courts it should be presumed 
that the special jurisdiction 1s retained In other words, his contention is that 
in a case where a special Act deals with a subject, a subsequent general Act cannot 
be deemed to have dealt with it without a special mention of the matter He 
also refers to section 5 of the Indian Penal Code which says that “ Nothmg ın this 
Act 1s intended to repeal, vary, suspend or affect any of the provisions ~ or 
of any special or Local Law ” He relied upon a passage at page 156 of Maxwell 
on the Interpretation of Statutes, eighth edition, by Sir Gilbert HB Jackson, 
which 1s in the following terms 

“€ Having already given its attention to the particular subject and provided for it, the Legis- 


lature 1s reasonably presumed nat to intend to alter that special provision by a subscquent general 
enactment unless that intention be manifested ın explicit language ” 


In Barker v <Edger,! Lord Hobhouse ın delivermg the judgment of the Judicial 
Committee observed as follows - 


“ When the Legislature has given its attention to a separate subject, and made provision for at, 
the presumption 1s that a subsequent general enactment 1s not intended to interfere with the special 
Provision unless ıt manifests that intention very clearly Each enactment must be construed ın 
that respect according to 1ts own subject-matter and ıts own terms ” 


In Seward v Vera Cruz?, the Earl of Selborne, L C , in his speech observed as follows 


“ Now, if anything be certain it 1s this, that where theie are general words in a Jater Act capable 
of reasonable and sensible application without extending them to subjects specially dealt with by 
earher legislation, you are not to hold that earher and special legislation indirectly repealed, altered, 
or derogated from merely by force of such general words, without any indication of a particular 
intention to do so” 


and his Lordship relies upon the case of Hawkins v Gathercole® where it was held 
that 


“all those general words about tithes and rectories, and so on, were capable of a reasonable 
application to subjects not affected by any particular legislation, etc ” 


To the same effect 1s a quotation from a case of the Exchequer Division reported 
in Dryden v Overseers of Putneyl, Quain, J , observed as follows 


“Tt may be laid down as a rule for the construction of statutes, that where a special provision 
and a general provision are inserted which cover the same subject-matter, a case falling within the 
words of the special provision must be governed thereby, and not by the terms of the general provision ’s 

“ eS  ..  .....-- 
Iı (1808) AC 748 (754) 3 (1855) 6 De GM & Gi 4gER 112), 
2 (1884) ro A.C 59 i 4 LR (1875-76) 1 Ex, Div 223 (292) 
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İn addition to relying on the above passages, Mr Jayarama Ayyar has got a 
further contention to the effect that the repealing of the earlier Army Regulations 
and the consolidation ın the one Act of 1911 does not necessarily deface all the 
provisions of the 1epealed enactments, unless stated ın positive terms and therefore 
the spirit of the old Article 170 still remains even if not specifically re enacted in 
IQI1  Foy this purpose, my attention is invited to passages ın Ciales, on Statute 
Law, Fourth Edition The passage at page 114 to the effect that 

“to alter any clearly established principle of law a distinct and positive legislative enact- 
ment 1s necessary ” 
ıs brought to my notice He also relied upon various passages at pages 132, 
135, 305 and 306 In effect, what is contended for ıs that ın constiuing 
a consolidated statute the provisions must be traced to what they were at the very 
inception and effect should be given to those provisions éven if they had not been 
continued throughout The short answer to this argument 1s found ın the obset- 
vations of Lord Watson ın Admınıstrator-General of Bengal v Prem Lal Mullick 
where his Lordship repeals an argument ın the following words 

“ The respondent maintained this singular proposition, that, ın dealing with a consolidating 
statute each enactment must be traced to its olıgınal source, and, when that 1s discovered, must be 
construed according to the state of circumstances which existed when it first became law ‘The 
proposition has neither reason nor authority to recommend it The very object of consolidation 
ıs to collect the statutory law bearing upon a particular subject, and to bring ıt down to date, ın 
order that ıt may form a useful code aplıcable to the circumstances existing at the time when the 
consolidating Act was passed ” . : 
Following as I am bound to do, the above dictum of the learned Law Lord, Mr. 
Jayarama Ayyar’s contention that the enactment of section 5 of the Indian Penal 
Code taking away from the operation of that statute all the special and local laws 
would make the offence of criminal breach of trust of Army property triable only 
by a court-martial in 1861 and the subsequent consolidation of the various Army 
Regulations into one Act would continue to keep such an offence triable only 
by Miltary Courts, cannot be accepted 


If the very object of consoldation is the collection and co-ordination of 
the various local enactments till then scattered about over different periods of time, 
it 1s a futile attempt ın construing such a consolidated statute to probe into the 
origin of the legislation and delve deep into the times of antiquity to find out 
the exact causes The Act of 1911 being the provision of law now ın force, I do 
not think I will be justified ın interpreting it with reference to the previous state 
of the law, though, in construing a consolidation Act prior statutes which even if 
repealed are reproduced in substance are regarded as an part materta and judicial 
decisions on the repealed statutes are regarded as applicable to substantially odentical 
provisions of the iepealıng Act, it would be an extremely hazardous proceeding 
to refer to provisions which have been absolutely repealed ın order to ascertain 
what the Legislature intended to enact ın their room and stead For, it is almost 
impossible in the process of consolidation to avoid some dislocation and change 
in the effect of the consolidated enactments (Per Lord Watson in Bradlaugh v 
Clarke”) ‘The effect of consolidation is stated at length in pages 305 and 306 of 
Craies on Statute Law, Fourth Edition, and I need not repeat the observations 
of the learned author supported by a large body of authority on which he relies. 
But one thing 1s clear that by the deletion of Article 179 ın the Consolidation Act, 
the Legislature did not intend to keep the distinction between military and non- 
military offences and the necessity of handing over a person governed by the Army 
Act, to the ordinary criminal Courts even ın cases of offences not mentioned speci- 
fically ın section 41 


Though “The Regulations for the Army in India ” issued under the authority 
of the Government of India are not to be considered as of any binding authority 
to be followed ın the ordinary Courts, still they may afford some guide to a correct 


appreciation and understanding of the position which the Army authorities adopt 
a a 
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m dealing with such matters Regulation No gös of the Army Regulations, 
Reprint 1942, states that all civil offences except those specified ın the proviso 
to section 41 of the Army Act can be tried either by a court-martial or by a civil 
Court Offences under sections 27 (4), 35 (a) and (b), and gg (2) and (4) as well as 
most offences under section 31 can also be tried by a court-martial or a civil Court 
It ıs further stated that the procedure to be followed ın a case where there 1s dual 
jurisdiction 1s laid down ın sections 69 and 70 of the Indian Army Act, the pres- 
cribed military authority being the General Officer, Gommander-in-Chief, of the 
Command, the district, brigade or station commander Further light is thrown 
by the instructions contained therein that if the offender is ın military or civil 
custody, the Officer Commanding the unit or the Magistrate will take steps to request 
the prescribed military authority to decide the Court before which proceedings 
shall be instituted But'‘in cases falling under section 41 of the Army Act, not 
being cases covered by the proviso to that section ın which death has resulted, the 
decision shall rest with the District Commander or the General Officer, Commander- 
wn-Chief of the Command As I have already stated, by the Act of 1911, the position 
in India has been brought up to the same state as that which was obtaining in 
England But in England it was by a course of long established practice alone 
and not by any statutory authority that the offence of embezzlement of military 
property was usually tried by a court-martial Such a well established and long 
practice has not obtained in India and in view of the various provisions of the 
Army Act discussed by me above, ıt seems to me that the offence with which the 
petitioner 1s charged can be enquired into and tried both by the ordinary criminal 
Courts ın the land as well as by a court-martial Before leaving this part of the 
case, I shall advert to the two points raised by the learned Advocate-General for the 
Crown, vz, that under section 26 of the General Clauses Act, where an act or 
omission constitutes an offence under two or more enactments, then the offender 
shall be lable to be prosecuted and punished under either or any of those enact- 
ments but shall not be hable to be punished twice for the same offence He contends 
that even though embezzlement of Army property 1s made a specific offence triable 
by a court-martial under section 31 of the Indian. Army Act, nonetheless ıt is an 
offence punishable under the Indian Penal Code because section 2 of the Penal 
Code enacts that every person shall be hable to punishment under the Penal Code 
and not otherwise for every act or omission contrary to the provisions thereof of 
which he shall be guilty within the territories mentioned ın the previous section, 
viz, those which are, or may become vested in the Crown by Statute 21 and 22, 
Victoria, Chapter 106, entitled “An Act for the better Government of India”. 
According to section 5 of the Indian Penal Code, this Act is not intended to repeal, 
vary or suspend any special or local law Moreover, section 5 of the Criminal 
Procedure Code, enacts that all offences under the Indian Penal Code shall be 
investigated, enquired into, tried and otherwise dealt with according to the pro- 
visions of the Criminal Procedure Code, and as regards offences under any other 
law, the Criminal Procedure Code applies subject to any enactment for the time 
being in force regulating the manner or place of investigating, inquiring into, 
trying or otherwise dealing with such offences Therefore the learned Advocate- 
_ General contends that unless by express exclusion the offence of embezzlement 
of Army property 1s taken away from the jurisdiction of the ordinary crımınal 
Courts, the criminal Courts m the land have jurisdiction to enquire into and try 
this offence , The definition of the words “ offence”? and “cıvıl offence” has 
already been considered and as the Army Act now stands, ıt cannot be said that 
there 1s any express provision of law which takes away from the ordinary criminal 
Courts, the right and power to enquire into and try an offence of criminal breaeh of 
trust whether committed with regard to Army property or other properties; or 
whether the delinquent 1s an Army personnel or an ordinary citizen Therefore 
the first argument of the learned advocate for the petitioner that an offence of 
criminal breach of trust of military property by an officer subject to the Indian 
Army Act is exclusively triable by a court-martial is unsupported by the provi- 
sions of the Indian Army Act. 


a 
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“6g When a cımnınal Court and a court-martial have each jurisdiction ın respect of ar 
offence, ıt shall be ın the discretion of the prescribed military authority to decide before which Court 
the proceedings shall be instituted, and, if that authority decides that they shall be instituted, before 
a court-martial to direct that the accused person shall be detained ın military custody ” 


“20 (1) When a crimmal Court having jurısdıctığn is of opinion that proceedings ought 
to be instituted before itself in respect of any alleged offence, 1t may, by written notice, require the 


prescribed military authority at its option either to deliver over the offender to the nearest magistrate 
to be pioceeded against according to law, ol to postpone proceedings pending a reference to the 


Central Government 
(2) In every such case the said authority shall either dehver over the offender ın compliance 

with thé requisition or shall forthwith refer the question as to the court before which the proceedings 
are to be instituted for the determmation of the Centra] Government whose order upon such reference 
shall be final ” 
Rule 167 of the Indian Army Act Rules describes whac 1s meant by a “ prescribed 
authority ” under sections 69 and 70 of the Act It says that the prescribed mılıtary 
authority for the purpose of sections 69 and 70 of the Act shall be the officer com- 
manding the army, army corps, division, brigade or station ın which the accused 

erson 1s serving , provided that, ın cases falling under section 41 of the Act, in 
which death has resulted, the prescribed military authority shall be the officer 
commanding the army, army corps, division or independent brigade in which 
the accused person 1s serving and no lower authority My conclusion in the earlier 
part of the yudgment that the offence said to have been committed by the petitioner 
is triable both by a court-martial and by the ordinary criminal Court, necessarily 
involves that section 69 of the Act 1s applicable to the present case Therefore the 
prescribed’ military authority may, first of all, decide before which Court the 
proceeding shall be mstituted How far the evidence produced both before the 
lower Court and this Court tends to show that the prescribed military authority 
has exercised his discretion has next to be considered The quantum of evidence 
on this part of the case is meagre and consists ın certain affidavits of responsible 
officials in the Central Government as well as an affidavit by the then investigation 
Inspector of the Special Police Establishment, Government of India, Madras. 
I accept the statements ın them completely The question 1s whether the facts 
mentioned ın them are sufficient to lead one to the conclusion that the provisions 
of section 69 of the Indian Army Act, have been comphed with Mr. Subbiah, 
the Special Police Inspector, states that after he completed the investigation con- 
ducted under the ordinary provisions of the Criminal Procedure Code, he interviewed 
Brigadier Stevens of the 1 A O G Head Quarters, Southern Command, Poona, 
in charge of Ordinance Depots on 21st February, 1947, because the said Brigadier 
was in charge of the Returned Stores Depot, Alamadi, under Avadi Sub-Area, 
and the petitioner was an officer under that Brigadier during the relevant period. 
Brigadier Stevens was informed of the details and the result of investigation and 
was told that there was enough evidence for initiating a prosecution against the 
petitioner under section 409, Indian Penal Code According to the deponent 
of the said affidavit the Brigadier, after going through the records and hearing the 
representations of the Inspector, agreed to the prosecution of the petitioner in a 
criminal Court No doubt what the Brigadier told the Inspector will be hearsay 
evidence, but certainly the Inspector is competent to depose about the result of the 
discussions with the Brigadier and to state the latter’s concurrence in the view 
suggested by him Thereafter the procedure of sending the final reports to the 
General Head Quarters, New Delhi, through the Inspector-General and the War 
Department followed At this point, reference has to be made to another affidavit 
filed here, wz, from Mr R N Vasudeva, Under-Secretary, Ministry of Defence, 
Government of India, which, is ın the followimg terms 


“The undersigned R N_ Vasudeva, Under-Secretary, Ministry of Defence, Government of 
India, New Delhi, solemnly affirms as follows — 


ı The final report of the Investigating Officer, dated the 29th of March, 1947, and the com-\ 
ments of the Legal Adxıser (Mr Jain), Delhi Specral Police Establishment, New Delhi, dated the 
11th of April, 1947, and aletterfrom the Personal Assistant to the Inspector-General of Police 
Special Police Establishment, dated the 17th of April, 1947, were received by the Ministry of Defence 
through the Ministry of Home Affaırs, who had been moved for grant of sanction under section 197 
Criminal Procedure Code, on the 28th of April, 1947 2 


( 


- 


bə 
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2 Sanction was requested for the prosecution of Major F K Mistry in one case on three 
counts under section 409, Indian Penal Code and his prosecution, along with Jamadar Koshi Matha 
in another case under section 120-B read with sections 409, 409 and 409/109, Indian Penal Code 


The file as such with the documents mentioned above was forwarded by the Ministry of 
Defence to the Adjutant-General’s Bianch for their concurrence 


4 The concurrence of the Military authorities in the following words was received by my 
office on the 13th of May, 1947, signed by A A G (PSI — ə 


“This Branch has no objection to the prosecution ın civil Court of Major F K Mistry and 
Jamadar Koshi Mathai These officers will not be clamed for trial by Court-Martial ” 


5 The undersigned returned the file to the Ministry of Home Affairs on 14th May, 1947, 
with the following endorsement — 


“This branch has no objection to the prosecution of the officers ın question ın a civil Court ” 


6 The undersigned solemnly affirms that the statements contaıned ın paras Nos 1 to 5 above 
are correct statements of facts and nothing has been kept back ” 


What transpired at the General Head Quarters, New Delhi, 1s contained in another 
affidavit sworn to by Captain Sarup Singh, Staff Captain ın the Adyutant-Generals 
Branch Personal Services, r, New Delhi, which is as follows :— 


“ The undersigned Captain Sarup Singh, solemnly affirms that he was holding the post of 
staff Captain P S 1 (a) General Headquarters, New Delhi, in April and May, 1947 


2 The undersigned solemnly affirms that in the first week of May, 1947, our office received 
from the Home Department, Government of India, copies of the final report of the Investigating 
Officer of the Delhi Special Police Establishment, and comments of their Legal Adviser for the 
concurrence of the Department for the prosecution of two cases in civil Court 


# 


Mayor F K Mıistry was the accused in one case and was recommended for prosecution under 
section 409, Indian Penal Code on three counts 


Mayor F K Mistry and Jamadar Koshi Matha: were accused under section 120-B read with 
sections 409, 409 and 409/109, Indian Pena! Code in the other case 


3 hat the undersigned solemnly affirms that the two cases were dealt with by me ın the 
Officé of the General Headquarters 


4 ‘That the undersigned solemnly affirms that on 5th May, 1947, a sigral was sent by the 
undersigned to the Avadi Sub-Area, with copies to Madras Area and Southern Command ın the 
following terms “1382392/PSI (a) Confidential ( ) Misappropriation Stores () State if You 
have objection to trial by civil Court, Major F K Mistry and Jamadar Koshi Mathai o 5 
Stores Depot Almadı ” 


(Sd ) Sarup Singh, 
, Captaın, 
For Lt Col 
AAG/PSI, 
5 May, 47 


5. hat the undersigned solemnly affirms that Avadi Sub-Area was then under the command 
of a Brigadier ~ 


6 That the undersigned solemnly affirms that on 8th May, 1947, the following reply was 
received from the Avadi Sub-Area — 


‘Misappropriation Stores Your 1382392/PSI (A) of 5 May No objection trial by cıvıl 
Court both individuals Case handled throughout by Delhi Special Police Establishment ” 


7 That the undersigned solemnly affirms that from the reply received, ıt 1s apparent that 
copies of the reply were also sent by Avadi Sub-Area to Madras Area as also to Southern Command. 


8 That the undersigned solemnly affirms that ıt was thereafter that the A G’s Branch 
their concurrence to the prosecution of Mayor F K Mistry and Jamadar Koshi Mathalın the follo 
terms — 


gave 
wing 


“ This Branch has no objection to the prosecution in cıyıl Court of Major F K Mıstry and 
Jem Koshi Matha: These officers will not be clarmed for trial by court-martial 


2 (Sd) 
for Lt Col AAG/PSI, 
: ,10 May, 47 (D Brysen) 


9 That the undersigned solemnly affirms that copies of the two signals mentioned ın paras 
Nos. 4 to 6 attached to the affidavit are correct copies prepared from the record maintained in the 


™~ 
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ee of > -G.’s Branch, PS I, Army Headquarters, New Delhi, and which can be produced ın Court, 
if desire 


ao That the undersigned solemnly affirms that the above statement of facts 1s correct to 
my knowledge and nothing has been withheld or concealed therefrom ” 2 


It will thus be seen that on the 10th of May, 1947, the Assistant Adjutant-General, 
P. S I, after contacting the Avadi Sub-Area replied to the Ministry of Defence 
that the Adjatant-General has no objection to the prosecution of the petitioner in 
an ordinary ciiminal Court Thereafte: the Ministry of Defence sent back the 
file to the Ministry of Home Affairs on 14th May, 1947, with the endorsement that 
that Branch had no objection to the prosecution of the petitioner and another 
ın a criminal Court What tianspıred between the Home Mınıstry and the 
Inspector-General of Police 1s not before the Court but according to the affidavit 
of Mr Subbiah, the Deputy Superintendent of Police received a reply from the 
Inspector-General of Police and he directed Mr Subbiah to file the charge sheet 
which was done on 24th August, 1947, before the District Magistrate, Chingleput, 
by the Deputy Superintendent of Police, Special Branch, Madras The District 
Magistrate forwarded the two charge-sheets to the Additional First Class Magis- 
trate, Chingleput, for disposal according to law Mr Jayarama Ayyar strongly 
contends that the affidavits of the officers filed before this Court ought not to be 
taken into consideration and that as there 1s no evidence before the Court that the 
authorities have taken any action under section 69 of the Indian Army Act, the 
whole proceedings are void and without jurisdiction I am not prepared to hold 
that ıt 1s open to the petitioner to object to the reception of these afhdavits at this 
stage, for, the petitioner should have raised the objection to the jurisdiction of the 
criminal Court at the earliest possible opportunity, 2e, before the enquiry began. 
Not only did he not do so, but the objection was taken for the first time only after 
the charges were framed and the prosecution had closed its case I do not intend 
to lay down as a general proposition that an accused person 1s not entitled to take 
objections which go to the very root of the proceedings at any stage later than the 
commencement of the enquiry But if an objection is not taken at the proper time 
but 1s raised at a much later stage, the prosecution 1s also entitled to have the answers 
to that objection put forward by such form of evidence as would be available at 
that stage 


~~ 


“The procedure in cases of civil offences committed by persons subject to the 
Indian Army Act 1s contained ın 1ule 385 of the Regulations for the Army 1n India, 
explaining the applicability of sections 69 and 70 and such procedure is amplified 
a little more in Chapter VI of the Manual of Indian Military Law, 1937, para- 
graphs 1 to 3 at pages gi and gz lİts laid down there that in British India and 
at places outside British India, where a competent civil Court has been established, 
it 1s, as a general rule, desirable to try by a cıvıl Court a cıvıl offence committed 
by a person subject to the Indian Army Act if the offence 1s one which relates to the 
property or person of a civilian or 1s committed ın conjunction with a civilian, 
or if the cıvıl authorities intimate a desire to bring the case before a civil Court 
The words “ Civil Court” are only used in contradistinction with a Miltary 
Court in the context Its also stated that the general rule 1s subject to exceptions 
and qualifications ‘The line dividing the Military from the cıvıl offence may 
be narrow The offence may have been committed within the Miltary limes 
The offender may be one of a body of troops about to proceed on active service 
There may be reasons making the prompt infliction of punishment expedient 
In any such case, 1t may be desirable to try the offence by a court-martial There 
are further indications that certain civil offences, for example complicated frauds, 
are not suitable for trial by court-martial and ıt would be better to relegate them 
to the ordinary cıvıl courts, as also cases where intricate questions of law are likely 
to arise A perusal of these piovisions show that even though an offence of breach 
of trust relating to Army property can be enquired into and tried by an ordinary 
civil court, meaning thereby the courts governer] ‘by the Criminal Procedure Çode, 
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there is no indication whatever that ordinarily they should not be tried by any 
court other than a court-martial I have been not referred to any provision of 
a statute, rule or regulation which gives unrestricted and unhampercd jurisdiction 
to a court-martial to try an offence of criminal breach of trust of Army property 
by a person subject to the Indian Army Act in a case where no attention has been paid 
to the application of section 69 ‘Theiefore what has now to be considered 1s 
whether the facts and circumstances mentioned ın the affidavits constitute 2 sufficient 
compllance with the mandatory provisions of section 69 of the Indian Army 
Act? Has the “prescribed military authority’ decided before which Court 
the proceedings shall be instituted? Can ıt be said that the officer commanding 
the Army, Army Corps, Division, Brigade or Station in which the accused person 
was serving before the filing of the charge-sheet considered the matter and come to 
a conclusion? I am prepared to accept the affidavit of Mr Subbiah that during 
the relevant period Brigadier Stevens was in charge of the Returned Stores Depot, 
Almadı, under the Avadi Sub-Area , 


A careful perusal of the affidavıts set forth above shows that the Mınıstıy 
of Home Affairs whom the Special Police Establishment, New Delhi, approached 
for sanction under section 197 of the Criminal Procedure Code, forwarded the 
entire records to the Ministry of Defence which department is the superior authority 
for the Army General Headquarteis1n India Tn its turn, the Ministry of Defence 
being ordinarily a civil department wanted to ascertain the decision of the Adjutant- 
General’s branch, General-Headquarters, which department I am informed 1s 
the one which deals with matters lıke court-martial, etc , under the Commander- 
in-chief It 1s seen from the affidavit of Captain Sarup Singh that the Adyutant- 
General’s office ascertained what the decision of the Southern Command was 
in the matter For that purpose a signal was sent to the Avadı Sub-Area which 
is controlled by the Madras Area as its immediate superior authority and by the 
Southern Command above the Commander ın the area The Brigadier ın charge 
of the Avadı Sub-Area in his reply dated 8th May, 1947, has stated that he had 
no objection to the trial by a civil Court of the petitioner and others since the case 
had been handled throughout by the Delhi Special Police Establishment The 
Affidavit also shows that the Madras Area as well as the Southern Command should 
be deemed to have concurred in that decision 


If the facts stated ın the complaint before the District Magistrate are true, 
an offence under section 31 (a) of the Indian Army Act has been committed 
That the same set of facts, though they constitute an offence under section 3I, 
will also constitute an offence under section 41 as well, 1s clear from sub-clause (2) 
of section 41, which ıs ın the following terms 


“ The powers of a court-martial to try and to punish any peison under this section shall not be 
affected by reason of the fact that the cıvıl offence with which such person 1s charged ıs also a military 


offence ”’ 
“ 


Sub-clause (1) of this section refers to the commussion of a civil offence either within 
British India or at any place beyond British India by an Army personnel and ıt is 
stated that such an offender shall be deemed to be guilty of an offence against 
military law as well , so that it necessarily follows that even if the offence of criminal 
breach of trust 1s provided for in section 31, it is also an offence under section AI 
with the-result that for such an offence the provisions of section 69 are applicable 
According to the terms of section 69, 


€ It shall be in the discretion of the prescitbed mihtary authority to decade ” 


From this ıt ıs abundantly clear that ‘a discretion 1s given to the 
prescribed mulitary authority It may decide before which Court the pro- 
ceedings shall be instituted It may not as well decide anything There 1s no 
compulsory duty cast, upon the prescribed military authority in all cases where 
a criminal Court and a court-martial have concurrent jurisdiction ın respect of 
an offence, to direct in which Court a prosecution should be instituted The 
words are not “the prescribed military authority shall decide.” If the section 


“a 


\ “ 
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had been worded “when a criminal Court and a court-martial have each Jurıs- 
diction ın respect of an offence, the prescribed mılıtary authority shall decide before 
which Court, etc’? then there 1s a duty cast upon the authority , but as it stands 
now ıt 1s only a matter of discretion which may or may not be exercised Therefore, 
even if I were to conclude, that the various acts and proceedings of the mılıtary 
authonıtıeş referred to ın the affidavits mentioned above, do not constitute a decision 
by a prescribed military authority, still I would have held that since the initiation 
of proceedings need not necessarily be as a result of any such decision, the filing 
of a complaint before the District Magistrate, Chingleput, was not legal 


But having considered the various aspects put before me by Mr Jayarama Ayyar, 
and the explanation of the actions of the officers of the Adjutant-Geneial’s office 
and the Ministry of Defence along with the decision of Brigadier Stevens, ıt seems 
to me that there has been a decision by the prescribed military authority before 
the proceedings were instituted It ıs seen from Army Department Notification 
No 2163 dated 2gth October, 1920, that General Officers commanding ın chief 
commands and Officers commanding districts and areas are granted the powers 
of an officer commanding an Aimy, Corps, Division and Brigade respectively 
(ude page 142, of the Manual of Indian Miltary Law, 1937, corrected up to 1942). 
One may therefore take ıt that the officer commanding the Madras Area wıll have 
the powers of a Brigadier, though the sub-area itself ın the present case 15 under 
the command of a Bngadier ‘The General Officer commanding the Southern 
Command will have the powers of an officer commanding an Army corps Itisa 
fact well known that an Army consists of a number of corps, a corps consists of a 
number of divisions and a division consists of a number of brigades The actual 
numerical strength of a corps, division or brigade varies with different countries 
in the world From the affidavits it can be safely inferred that the officers res- 
ponsible for the Avadı sub-area the Madras Arca and the Southern Command 
have considered the matter and decided that the petitioner should be proceeded 
against in an ordinary civil Court ‘This 1s also clear from the decision arrived at 
by Brigadier Stevens as deposed to by Mr Subbiah I have not been shown any 
authority by Mr Jayarama Ayyar for holding that the decision arrived at by the 
Adyutant-General in the General Headquarters at New Delhi is not the decision 
of the officer.Commanding the Aimy If we consider the whole of the Indian 
Aimy as one unit commanded by a Commander-in-Chief with the various commands 
like the South, East, Central, etc , under hım equivalent to aimy corps, ın view of 
the opınıons expressed by the authorities in the hierarchy beginning with the Bri- 
gadier ın charge of the Avadı Sub-Area, I do not feel any difficulty ın coming 
to the conclusion that 1f a decision under section 6g is.a necessary pre-requisite to the 
institution of proceedings ın an ordinary criminal Court—though I am doubtful 
whether it is essential—there has been such a decision by the prescribed mılıtary 
authority In the foregoing paragraphs the use of the term “cıvıl Court” 1s 
intended to apply to an ordinary criminal Court 


We have next to turn to the third argument advanced on behalf of the petitioner 
and that is that granting that the offence complained against 1s not one exclusively 
triable by a court-martial and therefore the ordinary criminal Courts and the court- 
martial have concurrent jurisdiction and even if the prescribed mılıtary 
atuhority has decided that the proceedings against the petitioner should be ınstı- 
tated ın an o1dinary criminal Court, still the prosecution has not complied with 
the imperative provisions of section 549 of the Criminal Procedure Code and the 
statutory rules made by the Central Goveinment under the provisions of that 
section These statutory rules are contained ın rule 105 of the Criminal Rules 
of Practice and Orders which have been modified and amended from time to time, 
the latest of such amendment bemg by GO M S No 1648, Home, dated 28th 
May, 1945, and the G O M S No 2099, Home, dated end July, 1945 The 
scope and applicability of section 549, Criminal Procedure Code, have recently 
been considered by this Court (Leach, C J. and Lakshmana Rao, J.) in In re Capt, 


‘ 
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Hugh May Stollery Mundy! Tn that case an engine room mechanic of the Royal 
aval Air station, Tambaram, was tried by one of the Presidency Magistrates, 
Madras, and sentenced to a term of rigorous imprisonment for an offence under sec- 
tion 304-A, of the Indian Penal Code The attention of the Magistrate was not 
drawn to section 549, of the Crimmal Procedure Code or the rules framed 
thereunder But objection was taken in the High Couit iegardıng the procedure 
followed by the Magistrate ın that he did not conform to the provisions of*the rules 
made under section 549, Criminal Procedure Code The learned Judges held 
that even though his attention was not drawn to it, the Magistrate was bound to 
- have followed the procedure Jaid down ın the rules framed under section 549, 
and therefore set aside the conviction ‘The rules as amended by the G Os 
above mentioned run as follows 


1 “These rules may be called the Criminal Procedure (Military Offenders) Rules 


2 Where a person subject to military, naval or airforce law 1s brought before a Magistrate 
and charged with an offence for which he is hable under the Army Act, the Naval Discipline Act, the 
Naval Disciphine-Act as modified by the Indian Navy (Discipline) Act, 1934 or the Air Force Act, 
to be tried by a court-martial, such magistrate unless he 1s moved by the competent military, naval 
or air force authority to proceed against the accused under the Code of Ciiminal Procedure, 
1898, shall before so proceeding give notice to the Commanding Officer of the accused, and until 
the expıy of a period of five days from the date of service of such notice, shall not 


(a) convict the accused under section 243, acquit him under section 247 or section 248, or 
hear hım ın his defence under section 244 of the said Code or . 


ı (2) frame a charge agaınst the accused under section 254 of the said Code, or 


(6) make an order committing the accused for trial by the High Court or the Court of Session 
under section 213, or sub-section ( 1) of sectron 446 of the said Code, or 


- (d) transfer the case for inquiry or trial under section 192 of the said Code, or 


(e) issue an order under sub-section (1) of section 445 of the said Code for the case to be referred 
to a Bench” 
Sub-clause (6) of the rule lays down that the “ competent military authority ” 
in clause (2) means the “Brigadiér Commander” The question therefore 15 
whether the District Magistrate of Chingleput before whom the Charge sheet was 
filed on 24th August, 1947, or the Additional First Class Magistrate, Chingleput, 
to whom the case was transferred presumably under section 192, Criminal Procedure 
Code by the District Magistrate, was bound to follow stiictly the procedure Jaid 
down ın sub-rule (2) ofrule 105 of the Criminal Rules of Practice I may straight- 
away say that when the charge sheet was filed before the District Magistrate, the peti- 
toner who 1s a person subject to military law was not brought before the Magistrate 
charged with the offence If along with the filing of the charge-sheet the petitioner 
had been produced by the police before the District Magistrate, the District Magıs- 
trate, should, before transferring the case for enquiry or trial under section 192 
of the Criminal Procedure Code, follow the procedure in rule 105 (2) , ze, unless 
the District Magistrate ıs moved by a competent mılıtary authority to proceed 
against the accused under the Criminal Procedure Code, he should give notice to 
the Commanding Officer of the accused and allow a period of five days to expire 
from the date of service before further action 1s taken Since the petitioner was not 
produced before the District Magistrate, I do not think that he was bound to follow 
the procedure contemplated by the aforesaid rule But when once the case has 
bzen transferred to the Additional First Class Magistrate and the accused person 
was brought before him charged with an offence like the one in question for which 
he 1s liable under the Army Act, then the Additional F irst Class Magistrate should 
have strictly followed such a procedure It is conceded that in this case no compe- 
tent military authority has moved the Magistrate for proceeding with the case in 
his Court Therefore the Magistrate ought to have issued notice to the Com- 
manding Officer of the accused and waited for a period of five days from the date of 
service of such notice In mv opinion, the action of the Additional First Class 
Magistrate ın not domg so 1s illegal and the proceedings before him are void and 


I (1945) 1 ML) 388 ILR, (1945) Mad 136, 
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vitiated by this illegalıty In the affidavit of Mr Subbiah ıt 1s stated that he met 
the Additional First Class Magistrate on Ist August, 1947, and apprised him of the 
fact that the charge-sheets were filed by the members of the Special Police Establish- 
ment after obtamıng the due consent from the Military Headquarters at Delhi and 
as such the Magıstıate was not bound to send a notice to the Commanding Officer 
of the accused as contemplated by the rules The members of the Special Police 
Establishment, New Delhi, can under no stretch of language be termed either the 
competent military authority or the Commanding Officer of the accused person 

Even if the prescribed military authority under section 69 of the Army Act had 
come to the decision that the pıoceedıng should be instituted ın an ordinary criminal 
Court, still, ın my judgment, according to the true and correct interpretation 
of section 549 of the Code and rule 105 of the Criminal Rules of Practice, it is 
incumbent upon the Magistrate to give notice to the commanding officer of the 
accused person ‘The learned Advocate-General contended that when once the 
prescribed mılıtary authority has come to this decision under section 69 of the 
Army Act, the observance of the rule by the Magistrate, oz , the issuing of a notice, 
15 not necessary, and the insistence upon the following of that procedure will lead 
only to muluplıcıty of proceedings and dılatorıness ın their termination I do not 
agree ‘The language of section 549, Criminal Procedure Code and of rule 105 
of the Criminal Rules of Practice is clear and mandatory When a person subject 
to the military law is brought before a Magistrate charged with an offence for 
waich he 1s triable under the Army Act, the Magistrate 1s bound to follow this 
procedure The decision of the prescribed military authority under section 69 
of the Army Act need not be communicated to the Magistrate and even if it is so 
communicated, he 1s bound to follow strictly the provisions of section 549, Criminal 
Procedure Code and the rules The learned Advocate-General invited my attention 
to various Ordinances and Act XXV of 1946 by which the Special Police Establish- 
ment at New Delhi was created, maintained and continued for the investigation 
and prosecution of offences relating to the Central Government Departments of 
which the Army Department 1s one He also drew my attention to: the circulars 
and proceedings issued by the Adjutant-General’s Branch regarding the co-operation 
and help waich the mııtary officers aad authorities have to give to the Police 
Establishment ın their investigation I do not think that a detailed discussion 
or examınatıon of these Oıdınances and the Act 1s necessary, for it 1s not disputed 
that the Special Police Establishment at New Delhi has the right to enquire into 
these offences I am not prepared to hold that since the Special Police Establish- 
ment at New Delhi has investigated and filed a charge-sheet against an officer sub- 
ject to the Indian Army Act with the concurrence or the approval of the military 
autiorities, the mugıstrate before whom such a person 1s brought 1s absolved from 
the statutory duty of acting according to the rules framed under section 549 of 
the Criminal Procedure Code Ifthe argument of the learned Advocate-Genera] 
is correct, I cannot find any reason why the Central Government ın its rule making 
power did not make a special exemption ın such a case Rule 105 apphes to every 
case where a person subject to military law 1s produced before a magistrate governed 
by the Ciiminal Procedure Code charged with an offence for which there exists 
concurrent jurisdiction both in the magistrate as well as in the Army authorities 

The reason for not providing a special exemption from the operation of the rule 
ın case of a prosecution launched by the special Police Establishment is clear and 
not far to seek, for a magistrate before whom an accused person is produced should 
not have the duty cast upon him of finding out how the investigation was started 
and who the investigators were As a court administering the law, its duty 1s 
merely to see that the accused person brought before ıt 1s given a fair and proper 
trial, and relevant and admussible evidence alone 15 admitted But the duty 1s 
enjoined upon the Magistrate that in the case of a person subject to military law 
he must first of all give the officer Commanding a notice intimating him that such 
aperson has been produced According to sub-rule (4), if the Commanding 
Officer of the accused person gives notice to the magistrate that the accused person 
should be tried by a court-martial, then the magistrate 1s bound to stay the pro- 
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ceedings and deliver the accused with the statement prescribed in section 549 
of the Code to the authority specified ın this section It may be that un cases where 
there has already been a decision that the person should be tited by a criminal Court, 
a subsequent notice 1s a surplusage and a formality, but as the section stands 
this court has to interpret ıt on its plain terms Anothe1 poimt suggested during 
the course of the arguments 1s that 1t 1s not open to the accused to raise the point 
at this late stage “The “competent military authority: has not moved in the matter 
Nor has the accused raised the point at an early stage Ido not think that because 
the accused person for some reason or other did not object at the earliest opportunity, 
there can be any question of waiver If the provisions of section 549 and the 
rules are mandatory, acquiescence on the part of the accused in an irregular or 
illegal proceeding will not regularise or legalıse the proceedings In Nusserwanjee 
Pestonjee v Meer Mynoodeen Khan Wallud Meer Sudroodeen Khan Bhadur+ the Judicial 
Committee has held that where under Bombay Regulation No VII of 1827, among 
other things ıt was enacted that a deed of reference to arbitration must contain 
the time within which the award 1s to be given and a particular deed of submission , 
to arbitration contained no such provision, ıt was held that the award could not 
be enforced even 1f there was parol consent given by the parties to the deed of sub- 
mission before the arbitrator to waive the omission regarding the time at which 
the award 1s to be given Therefore the principle deducible is that where in a 
statute there are certain necessary requirements to be complied with before pro- 
ceedings become legal, they should be done according to the statutory provisions 
and not otherwise At page 155, Sir John Patteson observed as follows 

“ The present question turns upon this principle, that wherever jurisdiction is given to a Court 
by an Act of Parliament, or by a Regulation in India (which has the same effect as an Act of Parlia- 
ment) and such jurisdiction 1s only given upon certain specified terms contained in the Regulations 


itself, it is a universal principle that these terms must be complied with, in order to create and raise 
the jurisdiction, for if they be not complied with the jurisdiction does not arise ” 


Following that principle, ıt seems to me that the jurisdiction 1s gıven to the Addı- 
tional First Class Magistrate only after the expiry of five days after giving notice 
to the Commanding Officer of the person produced before hım Tn this connection 
ıt 15 instructive to compare the rules famed on the 12th of March, 1935 and pub- 
lished as G O No 1338, Law (General), dated 16th April, 1935 with the rules 
as they are now The revealed rules run as follows 


™~ 


“105 Çı) Where a person subject to military, naval or air force law is brought before a Magis- 
trate and charged with an offence for which he is hable to be tried by a court-martial such Magistrate 
shall not proceed to try such person or to issue orders for his case to be referred to a Bench, or to 
inquire with a view to his commitment for trial by the Court of Session or the High Court for any 
offence triable by such Court unless 


(a) he is of opinion, for reasons to be recorded, that he should so proceed without being moved 
thereto by competent military, naval or air force authority, or 


(5) he ıs moved thereto by such authority z 


(2) Before proceeding under clause (a) of rule 1 the Magistrate shall give notice to the 
Commanding Officer of the accused and, until the expiry of a period of five days from the date of 
the service of such notice, he shall not— 


. —“ (a) acquit or convict the accused under sections 243, 245, 247 or 248 of the Code of Criminal 
, Procedure, 1898 (Act V of 1898), or hear him ın his defence under section 244 of the said Code, or 


(6) frame in writing a charge against the accused under section 254 of the said Code, or 


(6) make an order committing the accused for trial by the High Court or the Court of Session 
under section 213 or sub-section (1) of section 446 of the said Code, or - 


(d) issue orders under sub-section (1) of section 445 of the said Code for the case to be referred 
to a Bench” 
The repealed rule gives a discretion to the magistrate for reasons to be recorded, 
to proceed without bemg moved by the competent mulitary authority But 
even there, before proceeding under clause (a) of sub-rule (1) he has to give notice 
to the Gommanding Officer of the accused and wait for a period of five days from 
the date of service of such notice In Emperor v Jerry D’Sena® Wadia and Sen 
o a xm TO XƏ -——————— 
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JJ had to inteipret the rules as-thiey stood prior to the amendment mentioned in 
1945 “The learned Judges held: that where the magistrate was not of opinion 
that he should proceed to try‘the accused-without being moved thereto by the 
competent military authority, rule 2 framed by the Government of India will 
not apply to the case "The only alternative ıs for the military authorities to move 
him to proceed to try the accused İf the magistrate having given an opportunity 
to the prosecution to obtain the authority or permission of the military authorities 
receives no communication from the military authorities asking him ,to proceed 
‘with the trial he is right ın holding that there 1s no sufficient ground for proceeding 
with the trial In that”case, because there was no such motion by the military 
authorities, the magistrate discharged the accused If according to the rules 
as they stood before 1945, the magistrate could have discharged the accused because 
he was not moved by the military authorities, a forkon ıt follows that as the rule 
now stands the magistrate could not have proceeded to try the accused without 


giving the requisite notice 


As I am of opinion that when the petitioner was brought before the magistrate 
charged with this offence ıt was the duty of the court to give notice to the com- 
manding officer of the accused, the proceedings before the magistrate relating to 
the recording of evidence, etc , were illegal and without jurisdiction I would 
therefore quash the charge as having been framed without jurisdiction and ın excess 
of authority The entire proceedings before the learned Additional First Class 
Magistrate subsequent to the appearance of the accused person before hım are there- 
fore’set aside The parties are therefore relegated to the position ın which they were 
when the petitioner appeared before the magistrate ‘The magistrate ıs therefore 
directed to give notice to the commanding officer of the accused and wait for five 
days to find out what steps the competent military authority 1s taking and then 
proceed according to law The charge as framed 1s quashed. 


VPS Charge quashed. 


mi 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS 


PRESENT —Mr Justice SATYANARAYANA Rao AND MR JusTICE VISWANATHA 
"SASTRI 


P. Ramıah and others Petihoners* 
; : 
The Chief Secretary to the Government of Madras and another Respondents. 
Madras Mauntenance of Public Order Act (I of 194'7), section 2 (1)-—Delegatıon of power to Commissioner 


of Police to order detention—If deprives the Pıovncıal Government of the power to make orders for detentions— 
Actiitres outside the Province of the person sought to be detained—Relevancy 


Merely because the Commissioner of Police 1s authorised by the Provincial Government by 
virtue of section 15 of Madras Act I of 1947 to exercise the powers under section 2 (1), the Provincial 
-Goveinment.is not deprived of that power 


It cannot be said that ıt is not open to the detaining authority to take into consideration the 
activities of the persons (sought to be detained) outside the Province in arriving at the satisfaction 
contemplated by section 2 (1) of the Act If such a person was at the time of the order within the 
Province an order for detention can be validly passed by the Government of Madras . Where the 
basis for satisfaction was the activity of the persons concerned in Malaya as Communists indulgmg 
ın violence, so long as 1t was proaimate enough ın date, will be relevant material under section 2 (1) 

Petition under section 491 of the Code of Criminal Procedure, 1898, praying 
that in the circumstances stated therein and in the affidavits filed therewith, the 
High Court will be pleased to 1ssue directions in the nature of a Habeas corpus directing 
the 2nd respondent to produce the petitioners before the High Court; to be dealt ¥ 


with according to law and direct that they may be set at liberty 
V G Row for Messrs Row and Reddy for Petitioners ~ or 


The Crown Prosecutor on behalf of Grown 
ee Ss aeSee? TF", 
*Ci MPs Nos 442 to 447 of 1949 5th April, 1949. 
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The Order of the Court was pronounced by : 


Satyanarayana Rao, 7.—The applicants ın all these applications are Indians 
who were living ın Malaya for some years, and as they were engaged in Malaya 
ın Communist activities, the Malayan Government seems to have detained some 
of the: important leaders under the Malayan Emergency Regulations. But as 
they are Indian nationals, the Malayan Government released them and repatriated 
them The applicants along with others arrived in İndia by 5 S Vasna ın. 
November, 1948 Immediately after their arrival, on the 19th November, 1948, 
they were arrested by the police ın Madras and were detained ın custody ‘They 
were later produced before the Commussioner of Police, Madras, who remanded 
them for 9 days, and the period of remand was later extended by a further order. 
On the 30th November, 1948 orders of detention under Madras Act I of 1947 were 
passed by His Excellency the Governor of Madras under section 2 (1) of the Act 
directing the detention’of the applicants ın the Central Jail, Vellore The grounds 
of detention were served on these applicants on the 24th December, 1948, and they 
submitted their representations to the Government on 7th January, 1949 ‘The 
matter does not seem to have received the attention of the Advisory Council, and 
the Government has not yet passed final orders under section 3 (5) of the Act 


The grounds of detention of the applicants ın all the cases are substantially 
the same ‘The learned advocate for the applicants contended that His Excellency 
the Governor of Madras had no power to pass an order of detention under section 
2 (1), as His Excellency had already delegated the powers conferred on the Pro- 
vincial Government by section 2 (1) (a) of the Act to the District Magistrates or 
the Commussioner of Police, Madras as evidenced by G O No Ms 907 dated 
2ıst March, 1947, and that the proper authority to have passed an order of deten-. 
tion under the Act was the Commussioner of Police, Madras and not His Excellency 
the Governor of Madras. Secondly, it was argued that the grounds of detention 
are vague and indefinite, and that, ın any event, the activities of the petitioners. 
which were outside the Province of Madras should not have been taken into con- 
sideration in arriving at the satisfaction under the Act that they were acting or 
about to act ın a manner prejudicial to public safety or the maintenance of public 


Order. 


‘Section 15 of Madras Act I of 1947 empowers the Provincial Government 
-by order to direct that any power or duty conferred upon the Provincial Govern- 
ment be exercised or discharged by any officer or authority subordinate to the 
Provincial Government One of the powers exercisable by the Provincial Govern- 
ment under the Act 1s the power to pass an order of detention under section 2 (1) 
of the Act G O No Ms goy, dated 21st March, 1947, empowered the District 
Magistrates and Commissioner of Police, Madras, within their respective Jurıs- 
dictions to exercise the power conferred on the Provincial Government by section. 
2 (r) (a) of the Act It is in these terms. ” 

“ In exercise of the powers conferred by section 15 of the Madras Maintenance of Public Order 
Act, 1947 (Madras Act I of 1947), His Excellency the Governor of Madras hereby directs that the 
powers conferred on the Provincial Government by section 2 (1) (a) of the said Act shall be exer- 
cısed also by all the District Magistrates and the Commissioner of Police, Madras, within their res- 
pective jurisdictions . 

(By Order of His Excellency the Governor) ” 


The contentıön urged on behalf of the applicants 1s that when once a transfer 
of the power was effected by virtue of the power of delegation conferred under 
section r5 upon the Provincial Government, the Provincial Government had no 
further power to exercise that particular power which has been so delegated, and’ 
in support of this proposition a passage from the yudgment of the Judicial Committee- 
in Emperor v Sibnath Baneyı!, was relied on Referring to sub-section (5) of sec-- 
tion 2 of the Defence of India Act, the Judicial Committee therein observed “ 


“€ Their Lordships would also add, on this contention, that sub-section (5) of section 2 provides 
a means of delegation ın the strict sense of the word, namely, a transfer of power or duty to the- 
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officer or authority defined ın the sub-section, with a corresponding divestiture of the Governor of 
any responsibility in the matter, whereas under section 49 (1) of the Act of 1935, the Governor remains 
jresponsible for the action of his subordinate taken ın his name” : 


This passage in the yudgment of the Judicial Committee, in our opinion, refers 
to the manner and the mode of delegation contemplated by sub-section ( 5) of 
section 2 of the Defence of India Act It 1s not authority for holding that, where 
under a, power of delegation permitted under an Act, the transfer of the power 1s 
circumscribed and 1s restricted ın the manner ın which we find in the G O now 
under discussion, the Provincial Government 1s absolutely prohibited from exercising” 
the power so transferred In the present case, the Government order makes it 
clear that the District Magistrates and the Commissioner of Police, Madras were 
also empowered to exercise powers under section 2 (1) in addition to the Provincial 
Government İt 1s not an absolute transfer by the Provincial Government of the 
power to pass an order of detention under section 2 ( 1) of the Act but a partial 
delegation or transfer of its power which is not prohibited by section 15 of the Act. 
Section 15 itself lays down that the transfer may be effected in such circumstances 
and under such conditions as may be specified in that direction In view of this 
language of the section it would be perfectly open to the Provincial Government to 
say that they would not part with the power under section 2 (1) entirely and would 
reserve to themselves a part of ıt Of course, in the case of the same person the 
Provincial Government and the Commussioner of Police at Madras cannot exercise 
the power of detention under section 2 (1) of the Act But there 1s nothing in the 
provisions of the Act to lımıt or restrict the authority of the Provincial Government 
to delegate 1ts powers ın the manner in which it was effected in the GO above 
referred to The observations of the Judicial Committee must be taken to be con- 
fined to cases where the actual wording of the delegation 1s not restricted in its 
scope but 1s absolute ‘This view of the Government order 1s really sufficient to 
dispose of this aspect of the case 


We are, however, of opinion that ın cases where a statute authorises an 
authority to delegate its power or duty, the principles laid down by Coleridge 
CJ, and Wuls, J in Huth v Clarke}, would be more apposite than the obser 
vations of Scott, LJ , ın the decision in Blackpool Corporation v Locker? In Huth 
v Clarke, under the Local Government Act of 1888, an executive committee 
of a county council was authorised to appomt a sub-committee or sub-committees 
and delegate to them all or any of the powers of the executive committee with or 
without restrictions and from time to time to revoke or alter any such delegation. 
The point raised was whether after this delegation the executive committee of the 
county council could exercise the power under the Act notwithstanding the fact 
that there was a delegation of the power to the sub-committee The argument 
raised in that case was that delegation implied a denudation of the power and 
authority, and that therefore the executive committee had no right to exercise 
the power Coleridge, CJ, answered the contention thus 


“ But delegation does not imply a denudation of power and authority , the 6th schedule of the 
Act provides that the delegation may be revoked or altered and the powers resumed by the execu- 
tive committee The word “ delegation” implies that powers are committed to another person or 
body which are as a rule always subject to resumption by the power delegating, and many examples 
of this might be given Unless, therefore, it is controlled by statute, the delegating power can at 
any time resume its authority Here the executive committee has exercised the power which the 
sub-committee might have exercised—but did not—and no question of conflict of jurisdiction 
arises ” - ğ 


Wills, J, considers the legal import of the word “ delegatıon,” and he observes. 
at page 395 ; 

“Delegation, as the word ıs generally used, does not imply a parting with powers by the person 
who grants the delegation, but pomts rather to the conferring of an authority to do things which 
otherwise that person would have to do himself The notion, therefore, that the use of the 
word “ delegate ” implies that the executive committee parted with their own authority 1s miscon~ 
ceived ” 2 
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In view of this authority of Coleridge, GJ, and Wills, J , even if the language of 
the G O were otherwise, we think that merely because the Commissioner of Police 
15 authorised by the Provmcial Government by virtue of section 15 of the Act to 
exercise the power under section 2 (1), the Provincial Government is not deprived 
of that power The decision of the Court of Appeal ın Blackpool Corporation v 
Locker}, on which reliamce was placed by the learned advocate for the applicants 
does not conflict with the decision ın Huth v Clarke? ‘The point was copsidered 
only by Scott, L J, and Evershed, L J , did not think ıt necessary to consider the 
question in the view he took of the case The observations of Scott, L J , dealing 
with the interpretation of Regulation 51 of Defence (General) Regulations, 1939, 
articularly clause 5, proceeded on the assumption that what the Lord Justice was 
called upon to consider was the effect of delegated legislation and not a case of 
” delegation of a power or duty under an Act We are not now concerned here 
with a case of delegated legislation, and therefore we think that the dicta of Scott, L J, 
in Blackpool Corporation v Locker+, are not applicable, and we prefer to follow the 
decision in Huth v Clarke?, which is more in point m 


VVe have perused the grounds ın all these cases, and vve do not agree vvith the 
contention strongly pressed on behalf of the applicants that the grounds are indefinite 
and vague It was definitely stated in the grounds that these people were members 
of the Communist Strong Arms Intimidation Squad of Singapore Harbour Labour 
- Union , that a special feature of this group of Communists was that they have 
been noted for their violence lately seen m the beating and stabbing of Chinese 
labourers during the strike , that these applicants were members of the Singapore 
Harbour Labour Union Thondar Pada: , and that they took active part in intim 
dating labourers under the orders of the Communist leaders of the Union In 
case of some of the applicants there were also further grounds “These grounds 
cannot be said therefore to be indefinite or vaguc , 


> The argument that ıt 1s not open to the detaining authority to take into con- 
sideration the activities of the applicants outside the Province im arriving at the 
satisfaction contemplated by section 2 (1) of the Act 1s, m our opinion, unsound 

The person against whom action was proposed under section 2 (1) at the time of 
the order was within the Province of Madras The detaining authority had before 
it material to reach the satisfaction that the person 1s likely to act ın manner pre- 
judicial to public safety or the maintenance of public,order ‘The basis for this 
satisfaction was the activity of the person concerned ın Malaya, and his activity 
therefore certainly would be proper material for consideration under section 2 (1) 
of the Act ın coming to a conclusion whether the person of that description would 
or would not act in a manner prejudicial to public safety or the maintenance of 
public order The Act applies to the whole of the Province, and the danger 
contemplated was the danger to the public safety and maintenance of public order 
of this province The antecedent history of the person—whether he lived in 
Malaya or elsewhere ıt does not matter—so long as ıt was proximate enough in 
date, 1f ıt 1s such as to produce the satisfaction in the mind of the detaining authority 
that the person concerned was likely to act in a manner prejudicial to public safety 
and the maintenance of public order, will be perfectly relevant materiale under 
the section We see no objection for taking into consideration under section 2 (1) 
of the Act, the activity of the person outside the Province to justify action under 
section 2 (1) of the Act 


For these reasons we are of opinion that the orders of detention of the apph- 
cants are legal, and that no interference 1s called for The applications are dismissed. 
” N 


KS. Applications dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice Mack 


T.S Seshachariar . Petiironer* 
e 2 
T S Pattammal and another Respondenis 


Court-Fees Act (VII of 1870), section 7 (iv) (c)—Suit for declaration of fplarnirff’s right to a fourth share 
ın mırası office—Valuation for jurisdiction at certain amount—Court-fee 1s payable ad valorem on same valua- 
tion for the consequential rehefs 


In a suit for a declaration of his right to a fourth share ın a #urası office ın a temple as cook en- 
titled_to certain emoluments, the plaintiff valued the suit for purposes of jurisdiction at Rs 3,100 
and paid for the declaration he sought court-fee of Rs 100 under Article 17-B of Schedule II of the 
Court-Fees Act He asked for certain consequential reliefs, one of them being, for an injunction to 
the temple committee to cancel certain orders and to permit him to perform his duties and enjoy 
the emoluments He valued this relief at Rs 100 and paid a court-fee of Rs 11-3-0 


Held as the plaintiff has taken upon himself to value the office which he substantially seeks to 
recover at Rs 3,100, he cannot be heard to say tha: he can value his relief for purposes of jurisdic tion 
‘at Rs 3,100 and then that for purposes of consequential relief, the value of the suit 1s incapable of 
valuation to evade court-fee on this ground by valuingit at Rs 100 Article 17-B does not apply 
and ad valorem court-fee ıs payable 2 
Petition under section 115 of Act V of 1908, playing that the High Court 
will be pleased to revise the order of the District Court of Ghittoor dated 28th 
day of November, 1947, and passed in A S No 191 of 1947 (O S No 15 of 1946, 
Sub-Court, Chittoor) 


B C Seshachala Atyar for Petitioner 

The Governoment Pleader (K Kutlıkrıshna Menon) for the Government. 
D Ramaswamı Ayangar and W Krıshnaswamı Naidu for Respondents 

The Court delivered the following 


TUDGMENT —This petition raises a point of Court-fee Plaintiff sued for a 
declaration of his right to a 4th share ın Gamica mırası office in a temple, ın other 
words, for the office of a temple-cook entitled to certain emoluments and perquisites. 
He valued his suit for purposes of jurisdiction at Rs 3,100 and paid for the decla- 
ration he sought court-fee of Rs 100 under Article 17-B of Schedule 11 He asked 
for certain consequential reliefs One of them was for a direction to the temple 
Committee by a mandatory injunction to cancel certain orders they passed and 
to permit him to perform the duties of this office and enjoy all the emoluments 
attached to ıt He valued this relief for injunction at Rs 100 and paid a court-fee 
of Rs 11-3-0 ‘There was also another prayer for an account, with regard to the 
emoluments, for the year pılor to the suit with which we are not concerned 


“The learned Subordinate Judge upheld the objection of the Court-fee examiner 
and found that the plaintiff under section 7 (iv) (c) of the Court Fees Act should 
pay Court fee on the amount at which he valued his relief, wz Rs 3,300 altogether 
It ıs urged that Article 17-B of the Court Fees Act 1s applicable on the strength 
of two decisions placed before me The first ıs Karuppanna Nada v Mathala 
Karubba Nadarl That was a suit originally filed in the District Munsif’s 
Court for a metre declaration that the plaıntıf was the rıghtful manager 
of a school and for an injunction restraining the defendant from acting as such. 
The relief was valued at Rs 100 and a Court-fee of only Rs 11-3-0 was paid It 
was held that the correct Article applicable was Article 17-B but that the value for 
jurisdiction was determined by the value of the institution and its properties, that 
the proper Court-fee payable would be Rs 100 under Article 17-B and that suit 
should be filed in the sub-Court That decision cannot be applied here for the 
sımple reason that ın this case, the plaintiff has taken upon himself to value the 
office which he substantially seeks to recover at Rs 3,100 He cannot be heard 
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to say that he can value hus relief for purposes of jurisdiction at Rs 3,100 and then 
that for purposes of consequential relief the value of his suit 1s incapable of valuation 
to evade Court-fee on this ground by valuing it at Rs 100 Article 17-B applies 
to cases where ın the plaıntıtıs not possible to estimate at a money value the subject- 
matter in dispute and which 1s not otherwise provided for in this Act Plaintiff 
here has taken ıt upon himself to value the subject matter of the dispute 


My attention has been drawn to another decision in Angara Seshamma v. 

» Peddisettı Surammat, by Pandrang Row, J That was a suit for a declaration 
of title to the office of archaka, for delivery of the office to the plaintiff 
and for restraining the defendants from interfering with the exercise of the office 
It was also filed in the Munsıff's Court which directed certain amendments to be 
made ın the plaint on which additional Court-fee should be paid It was held 
that the Court-fee payable should be determined on the plaint as ıt stood and the 
plaintiff left to take the risk of applying for amendment and paying additional 
court-fee for the reliefs he asked It may of course happen that contentions in 
the written statement necessitate an additional Court-fee being paid on the plaint 
if the plaintiff 1s to get the relief he desires For instance, in a suit for declaration 
of title with a prayer for mjunction, the defendant may claim to be ın actual pos- 
session ın whıch case, it is open to the plaintiff to ask to amend his plaint by a 
prayer for possession on payment of ad valorem court-fee. The plaintiff of course 
takes the risk of bemg non-sutted so far as substantial relief 1s concerned if he does 


not pay this additional court-fee and this is what was emphasised ın Seshamma v 
Suramma}, 


Under section 8 of the Suits Valuation Act, ın the case of suits other than those 
referred to in section 7, paragraphs V, VI, and XI and paragraph X, clause (d) 
in which court-fees are payable ad valorem under the Court-fees Act, 1870, the 
value as determinable for the computation of court-fees and the value for purposes 
of jurisdiction shall be the same This statutory principle is applicable ın my 
opinion to the present plaint ın which the plaintiff has taken upon himself to value 
the subject-matter of the suit for purposes of jurisdiction and he cannot adopt a 
different valuation for court-fee The learned District Judge’s order ısın my 
view correct and is upheld The petition is dismissed with costs of the Government 
Pleader Time for payment of additional Court-fee one month from this date 


KS. 5 6 Petition dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


(Ordinary Original Civil Jurisdiction ) 
PRESENT —MR JusTICE PANCHAPAGESA SASTRY , 
Tansukhra1 M Karundıa . Applıcani” 


0 


The Official Liquidator, Andhra Paper Mulls Co, Ltd , (ın liqn ) Respondent 


Companies Act (VII of 1913), section 109 (f)—Document creating security over company’s assets—Valıdıiy 
—Tests—Registration with Registrar of Font Stock Companies—When essential 


A creditor was given possession of the items of moveables pledged to him and it was provided 
that as and when other moveable properties come into his possession, they also stand pledged to him 
The security itself was expressly stated to be a continuing one On default of payment when 
demanded he was given the right to have the properties ın his possession sold by public or private 
auction and apply the net proceeds ın liquidation of the amounts due to hım Though the debtor 
company was allowed to run its business, it was only run by the creditor as an agent under an 1r- 
revocable power of attorney In the circumstances, 


Held, that ıt cannot be said that this isa mere floating charge coming under clause (f) of section | 

109 of the Companies Act and non-registration of the deed cannot invalidate the security The 

element of possession, which is contemplated by the deed and which was actually given, 1s an ımport- 

ant factor, which stands ın the way of the document beig regarded as creating a purely equitable 

charge of a character coming fairly within the description of a floating charge requiring registration. 
0 IR CAPA “..“ e. 
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Jones and Co v Rannt Roy, (1926) IL R 54 Cal 513 and Bank of Barodu v Shiwdasani, (1926) 
Z LR so Bom 547 referred to 


K Narasimha Ayar for Messrs C R Krshna Rae & D B Fagannath Rao for 
Applicant 


V Aadhakrıshnayya for Messrs Short Bewes 6? Co., for Respondent 
The Court delivered the following 


TUDGMENT — This ıs an application to vary the order of the Official Liquidator 
of the Andhra Paper Mills Go, Ltd, (in liquidation) disallowing the claim of 
the applicant to have a charge over the movable assets of the company for a sum 
of Rs. 1,01,172-15-2 The lquidator admitted that the amount claimed was 
due, but he disallowed the claim to rank as secured creditor on the ground that 
the document creating the security was not registered with the Assistant Registrar 
of Joint Stock Companies, Cocanada, as required by section 109 of the Indian 
Companies Act This order further states that in any event, the amount of Rs 34,000 
included in the claim representing payment made on 15th July, 1947 to Messrs 
Natwarlal Shamaldas and Co cannot be treated as a secured debt No grounds 
for the same are however mentioned ım the order 


The applicant Tansukhraı M Karundıa, claims to have advanced the aforesaid 
sums ın circumstances set out below The Andhra Paper Mills would appear 
to have issued debentures to the extent of eleven lakhs By about 1945 mterest 
on the same had accumulated to another six lakhs The company having made 
default in payment under the terms of the debenture document, the debenture 
trustees had taken possession, but they were themselves unable to work the concern 
"They seem to have delivered over the premises again to the Milis on certain con~ 
ditions, which were not fulfilled and the trustees again entered ito possession 
of the debenture premises on the 14th February, 1947 Certain proposals would 
appear to have been made by the trustees to the Board of Directors as to the terms 
upon which moneys could be borrowed for runnıng the concern and at the suggestion 
of the trustees the Gompany had agreed to execute deeds giving a lien or charge 
to any person who might be found by the debenture trustees to be willing to advance 
funds A resolution to this effect was passed on ,1oth March, 1947 (Ex P-ı) and 
on the same day a draft agreement between the company and the company’s banker 
and treasurer was also approved by them (Ex P-2) In pursuance of the draft 
so approved, Ex P-3 was executed on the 21st March, 1947, between the company 
and the applicant, therein referred to as the treasurer It 1s under this document 
that the applicant claims to have advanced moneys from time to time to the company 
and now claims to have a security over the properties mentioned in the document 
for the balance of the amounts due to him İn view of the contentions urged 
regarding the invalidity of the document, as against the liquidator, it 1s necessary 
to set out 1ts main terms, which are as follows 


“ These presents witness That in consideration of the said Tansukhrar M Karundia having 
agreed to lend and advance to the company such sums ol moneys or credit of any nature and kind 
whatsoever for the purpose of carrying on the business and affairs of the company and working the 
factory at Rajahmundry, the Company hereby agrees and binds itself as under — . 


(1) All movable properties of every description in the treasurer’s possession on the company’s 
account, or for the tıme bemg held by the treasurer on company’s behalf whether alone or jointly 
or with others in India or elsewhere including any bullion, deposit recerpts, promissory notes, bills 
of exchange, hundıes, bills of lading, railway receipts, other documents of title to goods, any other 
negotiable or transferable instruments or securities, bills or other documents relating to supphes 
made or services rendered to Government or to any other person or mercantile documents of every 
description or contracts other than those pertaınıng to immovable properties requiring registration 
in India and other documents evidencing the company’s title as creditors or members of any corpo- 
ration, association, company or syndicate in India or elsewhere, are hereby hypothecated for and 
shall stand charged with, and Z 
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(2) all marketable securities and goods coming into the treasurer’s possession on the com- 
pany’s account or deposited with the treasurer or for the tume being held by the treasurer on the. 
company’s behalf, are hereby pledged for and shall stand charged with 
the due payment of the amount of any advacne or credits with interest thereon at one per cent over 
the bank rate with a minimum of 4 per cent per annum with sıx monthly receipts, and ali costs 
charges and expenses incurred by the treasurer ın connection with such advances or credits ” 


The document contams various other clauses which are also important ın this 
connection İt ıs stated to be a continuing.security to cover the amount of advance. 
It 1s provided that the treasurer shall not be responsible for any loss, damage or 
depreciation suffered by the movable properties, securities, and books m his possession 
or ın the course of realisation, nor bear loss or damage caused by theft or burglary. 
The company undertakes to maıntaın a margin on the said movable properties, secu- 
rities or goods and failing repayment on demand of the amount of advance with 
interest, etc , the treasurer 1s entitled, but not bound to sell or otherwise dispose of alk 
or any of the movable property marketable securities or goods by public auction or 
by private sale without reference to the company or without obtaınıngs 1ts consent- 
The proceeds of such sale should be applied in payment of all costs and ın repaying 
the amounts due to the treasurer and, if there 1s any balance, to be paid over to 
the company The treasurer 1s to carry on business and mamtain the necessary 
staff for which the company will pay the salaries, wages and expenses “The company 
1s to give an irrevocable power of attorney to the treasurer with necessary poweis 
to manage the concern The power 1s not to be revoked until all the moneys 
due to the treasurer are fully paid up Another clause expressly provides that 
all movable property m any shape or form ıncludıng raw materials, stores and 
finished products, etc, shall be m the treasurer’s possession and control and he 
shall be entitled to deal with the same as he thinks fit The treasuier has a right 
to sub-delegate his powers under the power-of-attorney to be granted to him and 
to grant power-of-attorney on his own behalf to other persons On the same date 
the company gave a power-of-attorney as contemplated to the applicant, a copy 
of whichis Ex P-4 Itis thereim recited infer aha that he has power to hold moneys, 
negotiable instruments, goods, hundies, promissory notes, cheques, bills of lading, 
railway receipts, etc, and the proceeds thereof ın his possession and to appropriate 
the same towards the moneys due to him as the company’s banker Further all 
moneys and all movable property belonging to the company, whether actually 
received or likely to be received by the treasuier and all goods actually held by 
the attorney or to be recerved by him on behalf of the company, are to be received, 
held and appropriated by him towards liquidation of the moneys advanced by 
the attorney In pursuance of the power-of-attorney, the applicant appointed 
one Mr N K Gokhale as attorney to be m charge of the Mills at Rajahmundry 
and run the concern This arrangement was acted upon until the company was 
ordered to be wottnd up by order of this Court dated 29rd September, 1947, ın 
O P No 235 of 1947, filed on 22nd August, 1947 The provisional lhquidator, 
who was appoınted took possession of the Mills on 6th September, 1947, from the 
said Gokhale, who was admittedly ın possession till then on behalf of the applicant. 


The question for decision 1s whether the document, Ex P-3, 1s void against 
the liquidator for the reason that it has not been registered with the Assistant 
Registrar of Joint Stock Companies as required by section 109 ‘The applicant’s 
advocate contends that this document created a pledge on the movable properties 
of theecompany and does not require registration under section 109 (1) (c) Although 
the order of the Official Liquidator does not refer to any particular clause of sec- 
tion 109, in the counter-affidavit filed by him ın this application, it is stated that the 
document requires registration, as the applicant claims a charge on the stock-ın- 
trade of the company ‘The learned advocate for the applicant conceded that a 
pledge on stock-in-trade would require registration, but he submitted that he was 
willing to give up his claim for security over stock-in-trade and was content with 
a declaration that he 1s entitled to have his security over all the properties covered 
by the document, Ex P-3 other than stock-m-trade In the argument before me, 
however, the advocate for the liquidator took a different line and contended that 
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the entire document is void against the liquidator for the reason that ıt amounted 
to creating a floating charge and hence required registration under clause (f)- 
He relied on the decision of the Judicial Committee ın Jmperral Bank of India v. 
Bengal National Bank (ın liquidation), and that of the High Court of Allahabad ın 
Babu Nandan Lal v Parsottam Sahu? As pomted out by Buckley, L J , ın Evans v. 
Rwal Granite Quarnes, Lid *, a floating security is not a specific secuiity , it is only 
one which affects the assets included ın it, which are mortgaged ın such a way 
that the mortgagor can deal with them without the concurrence of the mortgagee. 

“ A floating security 1s not a specific moitgage of the assets, plus a license to the mortgagor to 
dispose of them ın the course of his business, but 1s a floating mortgage applying to every item comprised 


in the security, but not specifically affecting any item until some event occurs or some act on the 
part of the mortgagee ıs done which causes it to crystallise into a fixed security ” 


In the present case it will be noted that the applicant was given possession of the 
items pledged to him As and when other moveable properties come into his 
possession, they also stand pledged to him- The security itself 1s expressly stated 
to be a continuing one On default of payment when demanded, he ıs given the 
right to have the praperties in his possession sold by public or private auction 
and apply the net proceeds ın liquidation ef the amounts due to hım No doubt, . 
the company 1s allowed to run its business, but it is only run by hım as an agent 
under an irrevocable power-of-attorney This scheme was devised apparently 
to ensure his possession of the properties delivered to him and also his conunucd 
‘possession of all the moveable properties covered by the document ‘These 
characteristic features are sufficient to negative the contention that this 1s a mere 
floating charge coming under clause (f) of section 109 As pointed out by Rankin, 
C 1. ın Jones 6? Co v Ranpt Royt, the element of possession, which is contemplated 
by the deed and which was actually given, is an important factor, which stands 
in the way of the document being regarded as creating a purely equitable charge 
of a character coming fairly within the description of a floating charge The 
decision in Bank of Baroda v Shıwdasanı5 is also in point İn the present case, the 
possession of the moveable properties should be taken to be with the apphcant 
in his capacity as pledgee and not merely and solely as an agent of the company 
I am of opinion, therefore, that clause ( 7 ) 1s not applicable and that the document 
does not require registration, as a floating charge 


If ıt is a pledge of moveable properties other than stock-ın-trade, the document 
does not require registration etther under clause (e) In answer to a specific 
question from the Court, the learned advocate for the hquidator admitted that 
the document can be given effect to as regards all moveables contained therein 
other than stock-ın-trade ın spite of the inclusion of the stock-ın-trade also in the 
document and its non-registration It was not contended that the document 1s 
bad ız foto As I stated already it was admitted that ıt may be enforced as creating 
a good security over the rest of the properties other than the stock-in-trade In 
view of that admıssıon, it is not necessary to deal with that point 


It 1s next argued that, at any rate, a sum of Rs 34,000 cannot be treated as. 
a secured advance No reasons are given why this amount is treated in a different 
manner from the rest of the advances either in the order of the liquidator, or in 
the counter-affidavit filed by him In the aiguments, however, the advocate 
for the liquidator stated that this amount was advanced within three months prior 
to the winding up order and hence it was bad under section 211 as a fraudulent 
preference No evidence was let in to show that the payment was made by the 
applicant with a view to give that creditor a preference over other creditors ‘The 
mere fact that the money was paid within three months pılor to the presentation of 
the petition for winding up is not by itself sufficient to avoid the transfer or payment 
as invalid under section 231 When this was pointed out, the learned advocate 
for the liquidator tacitly gave up his contention, as he had no evidence to let ın. 





—— a 
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In the result, the applicant ıs entitled to a declaration that he has a valid 
security over such of the moveable assets of the company as are comprised in the 
document, Ex .P-3, but excluding stock-in-trade therefrom for the total sum of 
Rs 1,01,172-15-2 The order of the liquidator is varied accordingly to that extent 
The applicant will get his costs from the respondent The liquidator will have 
costs from out of the company’s funds 1 fix advocate’s fee for each side at 

S 350 e 


KS —— Order of liquidator varied. 
? IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —MR Justice SATYANARAYANA Rao AND MR JuSTICE VISWANATHA 
“SASTRI i 


K R Kesavan .. Appellant*® 
2 
The South Indian Bank, Ltd. . Respondent 


Madras Hıgh Court Original Side Rules—Order 7, rule 6—Unconditional leave to defend—When granted 
— Tests—Olbyect of requiring leave to defend ın summary sutts i 


The object of the rule requiring that leave to defend should be obtained ın suits under summary 
procedure 1s to see that ın the class of suits to which the order applies the defendant does not unneces- 
sarily prolong the litigation and prevent the plaintiff from obtaining a decree early by raising un- 
tenable and frivolous defence It 1s not intended, however, by that rule to deprive a man of his 
right of defending the suit in court if he has a good defence but at the same time a man of raising a 
sham defence or unreal defence should not be allowed to delay the action İn the latter case leave 
would be granted only conditionally 


To entitle a defendant in a summary suit to get unconditional leave to defend, the defence 

© must raise a plausible case for trialand if established must be a sufficient answer to the clam "The 

only test to be applied ıs to see whether the defences raised a real issue and not a sham issue ın 

the sense that if the facts alleged by the defendants are established there would be a plausible 
defence on those facts 


Jacobs v Booth’s Distillery Company, (1901) 85 LT 262, Bamberg v Abrahams, yy LT 255 
(GA), Perya Miyana Marakayar v Subramama Hıyar, (1923) 46 ML J 255, Sundaram Chettiar v 
Vallrammal, (1934) 68 MLJ 16 ILR 58 Mad 116 and Eöralım Sat v South India Industrials, Lid , 
(1938) 2 MLJ 568 ILR 1939 Mad 36, discussed 

On appeal from the Judgment and Order of Yahya Ah, | , dated 13th July, 
1948, and passed ın the exercise of the Ordinary Original Cıvıl Jurisdiction of 
the High Court in Application No 326 of 1948 in C 8. No 480 of 1947. 


Sundararajan and Sıvasıwamı for Appellant 
Messrs John & Row and C T Verghese for Respondent 
The Judgment of the Court was delivered by 


Satyanarayana Rao, 7 —This is an appeal by the defendant against the decision 
of our learned brother, Yahya Ali, J , dismissing the appeal perferred against the 
order of the Master 


The respondent to this appeal 1s the South Indian Bank, Ltd , which instituted 
a suit, G S No 480 of 1947, for recovery of a sum of Rs 10,310-10-0 from the 
defendant The suit was instituted under summary procedure provided under 
Order 7, rule 6 of the Original Side Rules and under Order 37, rule 2 of the Civil 
Procedure Code The claim was based on a cheque for a sum of Rs 10,000 dated 
‘ reth April, 1947, drawn by the appellant on the Indian Bank, Ltd, Thyagaraya- 
nagar, ın favour ofone K C M C Rathnasabapathi Nadarand Sons The drawee 
"of the cheque negotiated it to the plaintiff bank and it was alleged ın the plamt 
that ıt was endorsed to it for valuable consideration and that the plaintiff is a holder 
in due course "The cheque was presented to the Indian Bank by the plaintiff 
but it was dishonoured on 16th April, 1947 The plaintiff, therefore, claims 
that he ıs entitled to recover the suit amount from the defendant on the basis 
of the negotiable instrument o 


— 
~ 
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As the suit was filed under summary procedure the defendant had to obtain 
leave to defend the swt under Order 7, rule 6, Original Side Rules and for this 
purpose he made an application to the Master, Application No goro of 1947 
"The main defences raised by hım in that application were that the plaintiff was 
not a holder in due course as there was no consideration for the endorsement 
and secongly that the plaintiff had no cause of action to sue for the recovery of 
the amount as no notice of dishonour was given to the defendant until 26th 
May, 1947, which according to him was wholly an unreasonable notice as 
considerable time had elapsed from the date of dishonour. 


The Master was of opinion that as the payee endorsed the cheque 1n reduction 
of his previous lability and also to provide a margin for future advances the endorse- 
ment was supported by consideration and that, the plaintiff was a holder in due 
course To get over the plea of unreasonable delay in issuing a notice the plain- 
tuff pleaded that after the cheque was dıshonoured by the Indian Bank on 16th 
April, 1947, the defendant was informed of the same but the defendant requested 
the plaintiff to present the cheque agam Twice ıt was presented and twice it 
was dishonoured and therefore ıt was alleged that there was oral notice of dis- 
honour immediately after the cheque was dishonoured by the Indian Bank 
on 16th April, 1947 For these reasons he was of opinion that though there was 
a triable issue the defence was not dona fide He, therefore, granted conditional 
leave to defend the suit the condition being that the defendant should within four 
weeks from the date of this order deposit into Court a sum of Rs 10,000 or furnish 
security for that sum within that period 


Against this order there was an appeal which was disposed by Yahya Ali, J. 
‘The learned Judge agreed with the conclusion of the Master and confirmed the 
order granting conditional leave to defend the suit 


In this appeal against that order the learned advocate for the appellant raised 
the contention that as ıt was found by the Master as well as by the learned Judge 
that there were triable issues: arising on the defence unconditional leave should 
have been granted and that the question of bona fide nature of the defence should 
not have entered into consideration ın view of the finding that triable issues were 
raised ın the defence 


Under Order 7, rule 6, Original Side Rules, an order granting leave to defend ~ 
may be unconditional or subject to terms The language of the rule ıs word for 
word the same as that of Order 14, rule 6 of the'rules of the Supreme Court ın 
England The rule in England received an authoritative interpretation by the 
House of Lords in Jacobs v Booth’s Distillery Go * The principles laid down in 
that decision for the guidance of the Courts ın England in deciding the question 
when and under what circumstances leave to defend should be granted subject 
to conditions and when ıt should be granted unconditionally, afford useful guidance 
in interpreting rule 6 of Order 7 of the Original Side Rules and rule 2 of Order 37, 
‘Cavil Procedure Code "The defence raised, according to the decisions of the House 
of Lords should not be a sham one but should raise a fair issue to be tried by a com- 
petent Tribunal By sham defence 1s meant that the facts alleged in the defence 
even if true would not amount to a valid defence ın law, and a fair issue has been 
interpreted to mean a plausible issue ın the sense that if the facts alleged are es- 
tablished there wotild be a tenable defence In coming to a conclusion whether 
such a test 1s satisfied or not the Court should take into consideration all the cır- 
cumstances of the case as disclosed ın the plaint and ın the affidavsts and other 
material that 1s available as was laid down by Buven, L J ,ın Blacberg v Abrahams.? 
The question was considered in our Court after the decision of the House 
of Lords (Jacobs v Booth’s Distillery Co 1) by Schwabe, GJ, and Ramesam, J , in 
Perıya Miyana Marakayar v Subramama Atyar*, and it was explained in that decision 
ap maş gp 
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that by the expression “triable 1ssue ” is meant a plea which at least is plausible. 
The defence must not be as pointed out by Lord Chancellor Halsbury ın Jacobs 
v Booth’s Distillery Co ,1 an attempt merely to delay the the tral of the action 


The object of the rule requiring that leave to defend should be obtained 
ın suits under summary procedure 1s to see that ın the class of suits to which the 
order applies the defendant does not unnecessarily prolong the litigation ahd prevent 
the plaintiff from obtaining a decree early by raising untenable and frivolous defence, 
It 1s not mtended however, by that rule to deprive a man of his right of defending 
the suit ın Court if he has a good defence but at the same time a man by raising 
a sham defence or unreal defence should not be allowed to delay the action. 
In the latter case leave would be granted only conditionally As pointed out by 
the Lord Chancellor in Jacobs v Booth’s Disidlery Co? ım his speech 


“ People do not seem to understand“ that the effect of Order XIV 1s, that, upon th 
allegation of the one sıde or the other a man is not to be permitted to defend himself mn: 
Court, that his nghts are not to be litigated at all There are some things too plain for argument 
and where there weie pleas put in simply foi the purpose of delay which only added to th 
expense and where ıt was not m aid of justice that such things should continue Order XIV wa 
intended to put an end to that state of things and to prevent sham defences from defcatıng thi 
rights of parties by delay and at the same time causing great los’ to the plamufis who wer 
endeavouring to enforce their rights ” ə 


Lord James of Hereford ın the same case stated as his opinion that 1n a pro 
ceeding to obtain leave to defend, the Court is not called upon to consider th: 
merits of the case All that the Court has to be satisfied to quote the words o 
Lord James of Hereford 1s “ the view which I think ought to be taken of Order XIN 
ıs that the Titbunal to which the application 1s made should simply determin: 
€ Is there a triable issue to go before a yury or a Court ” It is not for the Tribuna 
to enter into the merits of the case at all It ought to make the order only whe 
it can say to thé person who opposes the order “ You have no defence You coul 
not by general demurer, if ıt were a point of law, raise a defence here We tiuni 
ıt impossible for you to go before any Tribunal to determine the question of fact” 
We are not expressing any opinion whatever upon the merits of the case | 
appears to me that there 1s a fair issue to be tried On which side the chance 
of success are it 1s not for this House to determine but thinking as J do that there? 
a fair issue to be tried by a competent Tribunal it seems to me to be perfectly clea 
that the order of the Court of appeal ought to be reversed ”’ 


The principle in Jacobs v Boots Distillery Co 1 and the principle of the decisio) 
in Perya Mayana Marakayar v Subramama Atyar® were again applied by this Cour 
in Sundaram Chettiar v Vallammal? According to the learned Chief Justice (Si 
Owen Beasley) the test 1s to quote his words, : 


“Tf the defendant sets up a defence ın. his affidavit in support of his application fot leave | 
defend which, if he should succeed ın proving, would entitle him to succeed ın the suit, then tl 
Master or the Court before whom the application comes has no discretion whatever ın the matt 
and unconditional leave to defend must be granted A triable issue ın such a case has been raise 
by the defendant and it 1s not open to the Master or anybody else other than the trial Judge to ¢ 
ınto the merits and discover whether that case is a true one ” 


In the yearly Practice of the Supreme Court for 1939 the effect of the yudgmer 
of the House of Lords ın Jacobs v Boots Distillery Co 1, is stated in the followin 
terms ' , “ N 


Lə 


“ İf the defendant by his affidavit or otherwise shows that there are facts which, if true, constitu 
a defence to the claim, he should be given unconditional leave to defend ” 


In Ebrahım Sat v South India Industrials, Lid *, in an action by a company fe 
recovery of a large amount overdrawn by the defendant from- the company tk 
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efendant applied for leave to defend and stated as his grounds of defence that 
1e plaintiff, managing director who instituted the suit on behalf of the company 
ad no proper authority to sue, that he was entitled to set-off against the claim 
f the company, the bonus and dividends due to him from the company and also 
? set-off the amount which he might receive from the company ın the liquidation 
roceedings He also raised the plea of limitation It appeared, however, that 
here was an acknowledgment by him of his liability to the company which saved 
he suit fiom the bar of İrmitatıon İn respect of the set-off the plaintiff produced 
- letter whereunder the defendant released his clarm unconditionally—to the bonus 
nd dividends due to him from the company He was not entitled in law to claim 
et-ofF against the company, a sum which might become due to him upon the winding 
ip of the company as against the moneys due by hım to the company until the 
noney due by him to the company was paid On these defences the Master before 
vhom the application came for hearing thought that leave to defend should be 
ranted conditionally on his furnishing security for a sum of Rs 25,000 within 
. period of two months The order was confirmed on appeal by Gentle, J, (as 
te then was) and against that order of the learned Judge an appeal was preferred 
vhich came up for hearing before Madhavan Nair, OC J, and Krishnaswam1 
\iyangar, J The learned Judges considered the matter and the decisions on the 
yoınts including the decision in Jacobs vy Booths Distillery Co 4, and held that the 
lecısıon of Gentle, J, was correct and that the defendant was not entitled to an 
inconditional leave to defend At page 41 of the report, however, there are 
ertain observations of the Honourable the Officiating Chief Justice which go to 
ndicate that ın order to entitle a defendant to unconditional leave he should 
atisfy the Court not only that there was a triable issue but also that his defence 
vas bona fide The decision in Sundaram Gheti v  Vallammal* was also doubted 
[he decision in Sundaram Chetit v Valltammal® did lay down the broad proposition 
hat the defence should not only raise a tılâble or real issue or a plausible issue 
yut that ıt should also be a bona fide one , If the issue raised is a real one no further 
juestion of the consideration of the bona fide nature of the defence arises ‘The very 
act that the defence 1s real mndıcates that ıt 1s bona fide The learned Judges, when 
hey referred to the triable issue and bona fide defence at page 41 ın Ebrahim Sait’s 
‘ase? must have meant by those observations to indicate, that ıt ıs not enough 
o have an issue whatever be its nature and substance but that it should be real 
ind substantial "The defence must raise a plausible case for trial and if established 
. sufficient answer to the clam We do not thınk that the decision in Ebrahim 
yat v South İndia Industrials, Lid 8, is intended to lay down a rule which is contrary 
o the decision of the House of Lords in Jacobs v Booth’s Distillery Co +, and 1s in 
‘conflict with what was laid down ın the earlier decisions of this Court On the 
acts of that case the defence was really not a bona fide one and there was no plausible 
ssue for trial We think that the only test to be applied 1s whether the defence 
aısed a real issue and not a sham issue ın the sense that if the facts alleged by the 
lefendant are established there would be plausible defence on those facts 


The finding of the learned Judge in the present case amounts, ın our opinion, 
o no more than that the defence is a sham one and does not ratse a triable issue 
in the affidavit filed ın support of the application for leave to defend the defendant 
idmitted that when he drew the cheque he expected the drawee to furnish the 
1ecessary funds to the Indian Bank ın order to enable thetcheque to be cashed and 
hat the cheque was issued by him only as an accommodation cheque İt cannot, 
therefore, be said that by reason of want of notice of dishonour he suffered any 
oreyudice and ın those circumstances he would not be entitled to notice as the 
vase falls under section 98 (2) of the Negotiable Instruments Act He 1s a person 
who suffered no damage and therefore would not'be entitled to any notice as he 
ıever deposited any money ın the bank The plea, therefore, for want of notice 
»f dishonour on the facts as disclosed in the affidavit, is not a real defence at all As 
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regards the other plea that the plaintiff 1s not a holder in due course in view of the 
allegation ın the affidavit, we are unable to hold that even this plea has any substance 
in it. Even according to the defendant the cheque was issued only as an accom- 
modation cheque and therefore must have necessarily been intended to constitute 
the endorsee a holder in due course ‘The drawee wanted the cheque to be drawn 
in his favour with a view to enable him to discharge or meet the lability he owed 
to the Bank ‘The endorsement, therefore, was supported by valuable consideration 
and the plaintiff unless the presumption under section 118 of the Negotiable Instru- 
ments Act is rebutted would prema facie be holder ın due course Of course, we 
are not expressing any opinion on the merits of the case and we are not finally 
deciding any of the questions which have been raised ın the application for leave 
to defend Prima facie we are satisfied that the defence raised by the defendant 
in his affidavit raises no real issue ın the case so as to entitle him to unconditional 
leave to defend For these reasons we think that the decisions of the learned 
Judge 1s correct 


It is, however, represented to us on behalf of the appellant that he had already 
given an undertaking not to alienate his immoveable properties which are outside 
this city pending disposal of this appeal He ıs willing and undertakes not to 
alienate the properties until security as directed by the order of the Master 1, furnished. 
The undertaking will, therefore, continue until the security 1s furnished as directed. 
"Fıme fixed for giving security expired but we extend it by one month from this 
date ‘The respondent has no objection to the appellant’s tendering as security 
his ımmoveable properties situated in the mofussil to the satisfaction of the Second. 
Assistant Registrar, Original Side 


In the result, the appeal ıs dismissed with costs of the respondent Time for 
filing written statement is extended to two weeks after security 1s furnished 
2 


KS — — Appeal dısmıssed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —Mr P V. RAyAMANNAR, Chief Justice AND Mr JusTIcE BALAKRISHNA 
AYYAR se 


Messrs P A Raju Chettiar and Brothers Petitroners* 
U 
Commıssıoner of İncome-tax, Madras Respondent 


The Federal Court (Enlargement of Jurisdiction) Act (I of 1948), sections 2 (b) and 3 and Cuil 
Procedure Code (V of 1908), section 110— Judgment of High Court delivered on a reference under section 66 of 
the Income-tax Act—Appeal to Federal Court—If hes . 


A judgment of the High Court delivered on a reference made under section 66 of the Income- 
tax Act 1s one passed ın a cıvıl case and would be a judgment to which Act I of 1948 applies with 
the result that an appeal will he to the Federal Court from such a judgment under the provisions of 
Act I of 1948 where it 1s certified to be a fit case for appeal 


Tata Iron and Steel Co , Ltd v Chief Revenue Authority of Bombay, (1923) 45 MLJ 295: LR. 
50 [A 212 ILR 47 Bom 724 (PC) distinguished 

Petition under section 110 of Act V of 1908, read with section 66-A (2) of the 
Indian Income-tax Act, 1922, praying that in the circumstances stated therein 
the High Court will be pleased to issue a certificate for leave to appeal to the Federal 
Court of India against the judgment of the High Court of Madras dated 12th 
August, 1948 and passed in Case Referred No 19 of 1946 referred to the High 
Court by the Income-tax Appellate Tribunal under section 66 (1) of Act XI of 
1922 as amended by section 92 of the Income-tax (Amendment) Act, 1939, ın 66 
R.A No 81 Madras 1944-45 on its file 


K S Ramamurih for the Advocate-General (K. Rajah Atyar) and K. Srımvasan: 
for Petitioners 
C. S. Rama Rao Sahib for the Respondent 
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The Order of the Court was made by 


The Chef Justice —This is an application for leave to appeal to, the Federal. 
Court against the yudgment of this Court in Referred Case No ıg of 1946 Asa. 
question arose before us and was discussed whether an appeal lay to the Federal 
Court against the yudgment of this Court, we may deal with the poınt briefly. 


Under Section 3 of Act I of 1948, as from the appointed day, that 1s, the first 
day of February, 1948, an appeal shall lie to the Federal Court from any judgment 
to which the said Act applies A.“ judgment to which this Act applies ” is defined 
ın Section 2 (2) of the Act as. 

“ any judgment, decree or final order of a High Court in a civil case from which a direct appeal 
could have been brought to His Majesty in Council, either with or without special leave, if this Act 
have not been passed ” : 
Undoubtedly, the yudgment of thıs Court vvas passed in a civil case, because the 
category of civil cases excludes only criminal cases from the application of the en- 
actment The question then 1s whether the judgment sought to be appealed against 
is the judgment from which a direct appeal could have been brought to His Majesty 
in Council There can be only one answer to this question, and that answer rests 
upon the language of Section 66-A (2) of the Indian Income tax Act, which rus thus £ 

“ An appeal shall lie to His Majesty in Council from any judgment of the High Court delivered 
on a reference made under section 66 ın any case which the High Court certifies to be a fit one for 
appeal to His Majesty in Council” 

The judgment of this Court was such a judgment delivered on a reference made 
under section 66, It 1s clear; therefore, that an .appeal will he to the Federal 
Court under the provisions of Act I of 1948 


The ruling of the Judicial Committee in Tata İron and Steel Co, Lid v Chef 
Revenue Authority of Bombay, was brought to our notice In that case, ıt was held 
that no appeal lay to the Privy Gouncil under clause 39 of the Letters Patent of the 
Bombay High Court fiom a decision of the High Court upon a case stated and 
_referred to it by the Chief Revenue Authority under section 51 of the Indian Income- 
tax Act of 1918 From the elaborate discussion of their Lordships and from the 
final conclusion, ıt becomes abundantly clear that the ratio decidendi of that decision 
was that the decision or judgment or order made by the High Court under section 51 
of the Income-tax Act 1918, wasmerely advisory, and not in the proper and legal sense 
of the term final It was necessary for their Lordships to discuss the import of the 
word “ final,” because ın clause 39 of the Letters Patent the words are “ from 
any final yudgment, decree or order > Tt may be noticed that according to the 
definition contained ın section 2 (6) of Act I of 1948 “‘ judgment to which this 
Act applies” means “ any judgment, decree or final order ” and not!“ any final 
judgment, decree or order ”. The difference in the language makes the ruling 
of the Privy Council in the Bombay case inapplicable to the present application 


In our opinion, the question, raised before this Court was of considerable 
importance, and we certify that this 1s a fit case for appeal to the Federal Court 
"The application 1s granted 

VS ———— “ Appeal allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR JUSTICE SuBBA RAO AND MR JusTICE PANCHAPAKESA AYYAR 


Panangıpallı Suryanarayanacharyulu and another Appellants* 
0 
Panangıpallı Seshamma (died) and another .. Respondents 


Hindu Women’s Rights to Property Act (XVIII of 1937)—Right to archakatvam seruıee—İf “ property” 
within the meaning of the Act—Right of maintenance-holder to be maintained out of such property 


The right to perform archakatvam service carrying perquisites ın whatever shape 1t may be for the- 
due performance of the said services is “ property ” within the meaning of Act XVIII of 1937 andı 


1 (1923) 45MLJ 295 LR 50IA 212 ILR 47 Bom 724 (PC) . 
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even apart from the provisions of that Act a maintenance-holder ıs entitled to be maintained from 
and out of the family income of such property 


Appeal against the decree of the Court of the Subordinate Judge, Amalapuiam, 


in OS No 34 of 1945 : 
P Somasündaram and P Suryanarayana for Appellants 
K Bhımasankaram and G Venkatarama Sasirı for Respondents o 


« 


The Judgment of the Court was delivered by 


Subba Rao, 7 —This appeal-raises an interesting point of law, namely, whether 
the right to Archakatvam service 1s property within the meaning of Act XVIII of 
1937, and whether from and out of the family income of such property a main- 
tenance holder is entitled to be maintained The plaintiff’s husband one, Gopala- 
charyulu, was the hereditary aichaka of Sri Madanagopalaswamı Varu, enshrined 
in the village of Podagatlapallı and of Sri Venkateswaraswami Varu and Sri Koth- 
andaramaswamı Varu enshrined ın the village of Vedireswaram An extent of 
32 acres and 75 cents comprised ın items 2 to 10 of a schedule annexed to the plaint 
“vas ın the enjoyment of the said Gopalacharyulu as Archaka service inam Gopala- 
charyulu died on Ist January, 1940 The first defendant ıs his undivided son and 
the second defendant is the undivided son of the first defendant On the death 
of Gopalacharyulu the first defendant has been enjoying the said archaka service 
inam and rendering archakatvam service personally in the temples of Venkateswara- 
‘swam and Kothandaramaswamı and, through a deputy, ın the temple of Madana- 
gopalaswamı Varu Tn addition he also died possessed of item No 1 in A schedule 
and other items mentioned ın schedules Band € The plaintiff, widow of Gopala- 
charyulu, and the step-mother of the first defendant, filed OS No 34 of 1945, 
on the file of the Court of the Subordinate Judge, Amalapuram, zn forma pauperis, 
and though she asserted her rights to claim partition in items 2 to 10 of A schedule 
properties, she confined her relief only to maintenance from and out of the income 
of the family properties She clarmed maintenance at the rate of Rs 200 per year 
for arrears for the period fiom ist January, 1940 to Ist January, 1944 and future” 
maintenance at the rate of Rs 300 a year ın addition to ıncıdental reliefs The 
learned Subordinate Judge held that she was entitled to maintenance from the 
income of the entire A schedule properties and to a share ın the houses and sites 
described ın the B schedule properties and also in the C schedule moveables He 
awarded maintenance at the rate claimed by the plaintiff both ın regard to 
-arrears of maintenance as well as futuie maintenance The first defendant pre- 
ferred an appeal against the decree and judgment of the lower Court Pend- 
ing appeal the plaintiff died and the legatee under the will was brought on 
record In view of the supervening event the only question that remains to be 
considered 1s the right of the plaintiff to arrears of maintenance 


The contention of the learned counsel for the appellant 1s that the archakatvam 
, service mams comprised in item No 2 to 10 of A schedule would not be property 
within the meaning of Act XVIII of 1937, and that, therefore, the plaintiff would 
not be entitled to a share m them under the said Act She would not 
also be entitled to any maintenance from and out of the income of the said 
properties as the income was not the family income but only the personal income 
of the first defendant The relevant provisions of sub-section (1) of section 3 of 
Act XVIII of 1937, read as follows “ 


€ When a Hindu governed by the Dayabhaga School of Hindu Law dies intestate leaving any 
property, and when a Hindu governed by any other school of Hindu Law or by customary law dies 
intestate leaving separate property, his’ widow, or if there 1s more than one widow all his widows 
together, shall, subject to the provisions of sub-section (3), be entitled ın respect of property ın respect 
of which he dies intestate to the same share as a son” 


Sub-section (2) of section 3 1s as follows * 


“ When a Hindu governed by any school of Hindu Law other than the Dayabhaga school or by 
-customary law dues having at the time of his death an interest in a Hindu joint family 
property, his widow shall subject to the provisions of sub-section (3), have in the property the same 


anterest as he himself had ”’ R 
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“Under these provisions a widow would inherit the separate property of the husband 
and also the interest of her husband ın the joint family property In either case 
under sub-section (3) the interest inherited by her shall be the limited interest known 
as a Hindu woman’s estate though she would be entitled to claim partition ın regard 


to her share The question ıs whether archakatvam service is property within the 
meaning of the section : 
© 


The argument of Mr Somasundarani, the learned Counsel for the appellant, 
ignores th nature of the service tenure and the charge of the grant The origin 
“of the archakatvam service inams 1s lost ın antiquity A brief history of the origin 
of this archakatvam service and its incidents was given by Seshagırı Aryar, J , in his 
referring judgment to the Full Bench case reported ın Annaya Tanirı v Ammakka 
Hengsut, In his view this archaka service grants had their origin ın the time of 
Puranas when temples came into existence Cuting slokas from the writing of Vaidya- 

‘natha Dikshitar the learned Judge pointed out the inferior status of the archakas 


who were looked down upon and considered to be a very inferior class of Brahmins. 
"ASaathathapa says 


“A mpra (Brahmin) who performs pooja for the sake of money 1s known as the Devalaka , such 
a person becomes incompetent to participate ın the usualHavya and Kavya rites enjoined on Brahmins ”’ 


In another stanza he expresses that 


“a vıpra who, though he may be well versed ın the four Vedas ıs desirous of getting money, 
and who performs the worship of the Gods for the sake of another will be considered equal to a 
chandala” 


As they were looked down upon m the above manner naturally great inducements 
had to be offered by liberal grants of land and by the promise of perquisites “That 1s 
how the archaka office came to be founded Large endowments were given by 
geneious donors for the due and regular performance of the services This right 
to archakatvam service ordinarily continued to be ın the same family for generations 
and the properties pertaining to the same were being enjoyed by the members of 
the families for generations In recent years Courts have introduced the three- 
pronged classification ın regard to the said grants In Subramamam v. Srivatkuntam 
Kalasanathaswamı Koıl?, -Venkatasubba Rao, J, observed . 

€ "There are three possible views that may be taken of grants of this kind , first, that the land 
was granted to the institution , secondly, that 1t was intended to be attached to a particular office , 


and thirdly, that ıt was granted to a named individual, burdened with service, the person so named, 
happening to be the office-holder, at the time of the grant ” 


As observed by another learned Judge, these nice short quillets of law are of com- 
paratively recent origin and are modern innovations But it 1s too late in the 
day to wipe out these distinctions or ignore the classifications Even so the question 
arises whethel the archaka office to which perquisites are attached 1s property within 
the meaning of Act XVIII of 1937 If the lands were granted to the archakas 
burdened with service no difficulty would arise as the property 1s that of the grantee 
just like any other property but ın the case of archaka service inams the nature of the 
income from the lands depends upon the office In this case no evidence has been 
placed before the lower Court ın regard to the nature of the grant but a perusal 
of the pleadings show that both the parties assumed that items 2 to 10 of A schedule 
are not lands burdened with service but only service inams We shall proceed 
to consider the question raised ın the appeal on that assumption If the office 
is property within the meaning of Act XVIII of 1937 succession to the property 
will be governed by the provisions of the Act in which case the plaintiff would be 
entitled to succeed to the property in the manner prescribed by the Act 


A learned exposition of the office of the hereditary priest of a temple 1s found 
ın the decision reported in Knshna Bhat Bin Hiraganga v Kapa Bhat Bin Mahal Bhat“ 
On a consideration of the text books on Hindu law and other treatises the learned 
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Judges came to the conclusion that the office of the hereditary priest in a temple 
1s ımmoveable property within the meaning of clause 12 of section 1 of Act XIV 
of 1869 The following extracts from relevant text book are found im that decision : 


“In Elberling on ‘Inheritance’, S 206, it is said that the right: of performing the religious 


ceremonies of certain classes of people as Purohit, 1s by custom considered analogous to real property; 


and in 2 Strange HİL 363, Mr Colebrooke says, that if an office in a family be hereditary, the 
dues or profits appertaining to ıt must be subject to be shared, but ın such case it tlasses with 
ımmoveables * “ Colebrook in his Digest (Volüme I, page 375, Madras edition, 1863) describes 
the position of Purohtta and Agraharwa priests, and says they are considered hereditary offices, 
while Elberling (page 96, Sections 206 and 207) states that by custom these offices are considered 
analogous to real property ” 


In Annayya Tanirı v Ammakka Hengsu1, the Full Bench held (Sadasiva Aryar, J , 
dissenting), that according to the practice and precedents obtamıng ın the Madras 
Presidency, a Hindu female is not incompetent by reason of her sex to succeed: 
to the office of archaka ın a temple and to the emoluments attached thereto. At: 


page 898, Wallis, C J , says 


“€ İt 1s not disputed that in this part of India the user ın the case of temple archakas 1s that the 
office 1s hereditary and descends ın the ordinary course of succession to women, who are not themselves 
competent to perform the duties of the office by ministering in the temple and perform them by 


deputy ” 


It was held that succession to the office 1s regulated by Hindu Law İt 1s also 
not disputed that in the case of hereditary archaka mams the office ıs held by the 
heirs jointly, and by mutual arrangement they perform services by rotation or 
convenient turns It1s also a well known incident of these grants whether sanctioned 
by custom or otherwise, that the members of the family partition the properties 
between themselves.and such partitions are recognised by Courts so‘long as services 
for which grants are made are regularly performed No doubt, the alienation of 
such inams was held to be invalid on the ground of public polıcy In Anjaneyalu v. 
Srz Venugopala Rice Mills, Ltd ® a Full Bench of this Court held, that Swastevachakam 
service tenure 1s inalienable on the grounds of public policy and the principle of 
that decision will equally apply to an alienation of archakatvam service nam İt 
will, therefore, be seen that archakatvam office 1s heritable property governed by 
Hindu Law of succession ‘The office 1s jointly enjoyed by all the heirs and for 
convenience it 1s performed by turns The property pertaining to the office can 
be partitioned among the office-holders so long as the services are duly performed. 
Only the alıenatıon of the property 1s prohibited We, therefore, hold that the 
right to archakaivam service of the office of archaka 1s heritable property and there- 
fore governed by the provisions of Act XVIII of 1937 


Mr Somasundaram in support of his argument relied upon a decision’ 
reported in Umayal v Lakshm*® The learned Judges, there, held that the 
right to trusteeship is not property within the meaning of sub section (3) of S si 
of the Act XVIII of 1937 In the learned Judges’ view the Act applies only to 
property which belonged to the deceased person ın his own rght The Federal 
Court ın appeal against that judgment accepted that view, and Varadacharıer 
J ın Umayal Ach v Lakshmi Achı4 observed that Act XVIII of 1937 was intended 
to apply only to property beneficially owned by the proposıtus and not to anything 
in the nature of a trusteeship though the learned Judge recognised that Hindu Law 
regarded trusteeship as property for certain purposes "The learned Judge held 
on a consideration of the relevant provisions of Act XVIII of 1937 that succession 
to such property 1s not governed by the Act Though the observations of the learned 
Judge are wide, the decision proceeded only on the main ground that the Act governs 
succession to property beneficially owned by the propositus In this case of archa- 
katvam service, the office-holder or holders for the tıme being are beneficially entitled 

se ” r. ıı 
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to enjoy the income of the property, and, therefore, that decision does not directly 
affect the question to be decided in the present case 


Assuming that the office 1s not property within the meaning of Act XVIII of 
1937 ıt would still be property under Hindu Law, and succession to it is, therefore, 
regulated by Hindu Law 


In Bhubatarını Debt v. Ashalsta Debi! the Judicial Committee held that Shebaate 
is property and ıs heritable property and succession to it 1s governed by Hindu Law. 
Its logical consequence would be that the hen or heirs would succeed to the estate 
just like to any other assets and would be liable to meet the legal obligations from 
and out of the perquisites of that asset If so, persons who would be entitled to 
be maintained from and out of the income from the assets devolving on the heir 
or heirs would equally be entitled to be maintained out of the perquisites 


Mr Somasundaram relied upon a decision ın Nagadeva Venkatasubbamma v Naga- 
deva Venkateswarlu? ın support of his contention that the plaintiff is not entitled to 
maintenance out of the income from the archakatvam service mams In that case, 
the widew of a coparcener filed a suit for maintenance against the surviving copar- 
ceners Some of the properties in the hands of the defendants were purohit service 
inam lands "The widow contended that income from purohit service inam. 
lands should be taken into consideration for arriving at the quantum of her main- 
tenance The learned Judge, mainly relying upon the provisions of Act III of 1895 
(Madras) and Regulation VI of 1831, held that the emoluments enjoyed by the 
office holder for the tıme being would be separate property as salary for the services 
rendered by him and that this income could not be deemed to be joint famıly 
property That decision, turning upon the statutory provisions, cannot conceivably 
be applied to a case of archakatvam service mam which, under, the law and custom, 
has been recognised to be property heritable and partible between the members of 


the family 


In Adinarayana Chetiv T T. K K Ağğan Srnangacharıar?, the learned Judges, 
at page 224, make the following observations which may usefully be extracted 
here : 

€ The law relating to village service inams is moreover to be found ın special laws such as Madras 
Hereditary Village Offices Act, 1895, and it would not be justifiable to import those laws when 
dealing with temple service inams ın which the grantee or the holder of the nam 1s a Hindu Joint 


family and altenatıon is prohibited on the ground that ıt 1s opposed to public policy and contrary to 
the nature of the interest effected by the transfer.” 


We, therefore, hold that the mght to perform archakatvam service carrying perquisites 
in whatever shape it may be for the due performance of the said services 1s property 
within the meaning of Act XVIII of 1937, and that, even apart from the provisions 
of Act XVIII of 1937, the plamtiff would be entitled to maintenance from and 
out of the income of the service inam lands 


The plaintiff, though she 1s entitled to claim a share in the property, has 
confined her relief only to maintenance ~ The lower Court has awarded her main- 
tenance at the rate of Rs 200 per year towards past arrears and at Rs 300 per 
year for future maintenance - As the plaintiff died pending appeal, Mr Soma- 
sundaram did not press his appeal ın regard to future maintenance and has confined 
himself only to past arrears In the view we have taken, we are of opinion that 
the lower Court’s finding with regard to the rate of maintenance is correct ‘The 


appeal is dismissed with costs , 
KS ü Appeal dismissed. 
———, 
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Constitutional Law—Legrslatwe powers—Domimon and Province—Canada—Saskatchewan—Provincial 
Legislation to gue Telef in cases of farlure of crop by modifying the contractual rights of mortgagors and purchasers 
—Nature of—If “ interest”? legislation—Jf concerns “ agriculture in the Province °° —Validity—Farm Security 
Act (section 30 of Statutes of Saskatchewan, 1944, as amended by section 20f C 28 1945), section 6— 
British North America Act (1867), sechons 91 (19) and 92 (13) - 


The Farm Security Act, 1944 of Saskatchewan had for its main object the lightening of the 
‘contractual obligations of a mortgagor or purchaser of farm land in the event of the yield of grain 
grown on the land falling below a prescribed minimum Section 6 of the enactment provided 
for the modıficatıçn of the contractual rights of mortgagees or vendors of Farm Land ın respect of 
rcontractual payments due to them ın the event of a “ crop failure ” ds defined under the Act It 
was contended that paragiaph 3 of sub-section (2) 1s ulira wres the Provincial Legislature because 
ıt ıs an enactment in relation to “interest”—a matter which by section gı Head 19 of the British 
North America Act ıs within the exclusive legislative power of the Dominion Parhament The 
ampugned legislation was sought to be supported on the ground that the “ pith and substance ” 
of paragraph 3 1s “ property and cıvıl rights ” a matter in relation to which the Provincial Legislature 
has an exclusive legislative power, and that in so far as paragraph 3 affects “ interest ” ıt does so only 
incidentally It was further said that its “ pith and substance ” 1s “ agriculture in the Province ” 
within the meaning of section 95 of the British North America Act 


— 


Held, a Provincial Statute which varies the stipulation ın a contract as to the rate of interest 
to be exacted would not be consonant with the existence and exercise of the exclusive Dominion 
power to legislate ın respect of interest The Dominion power would likewise be invaded if the 
Provincial enactment was directed to postponing the contractual date for payment of interest without 
altering the rate, for this would equally be legislating ın respect of interest In the light of the 
above considerations 1t must be held that paragraph 3 of sub-section (2) of section 6 trenches upon 
the Domınıon field and ıs therefore invalid Dealing with interest ın this sub-section is not 
incidental for it lies at the heart of the matter 


What ıs sought to be statutorily modified is a contract between two parties one of whom is an 
agriculturist but the other of which 1s a lender of money However broadly the phrase “ agriculture 
ın the Province” may be construed, and whatever advantages to farmers the re-shaping of these 
mortgages or agreements for sale might confer, this legislation cannot be regarded as valid on the 
ground that it 1s enacted in relation to agriculture 


Cronkit KG, Meldrum, KC and M C Schumatcher (all of the Canadian Bar) | 
for Appellant >. 


Jisley, KC, (of the Ganadıan Bar, ) Gahanand DW Mundell (of the Canadian 
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Their Lordships’ Judgment was delivered by 





ViscounT Simon —This is an appeal. by special leave from a judgment of the 
Supreme Court of Canada, dated ıgth May, 1947, (Rinfret, CJ , Kerwin, Rand 
and Kellock, JJ , Taschereau, J, dissenting), which answered a question pro- 
pounded by the Governor-General in Council concerning the constitutional validity 
of section 6 of the Farm Security Act, 1944, enacted by the Legislature of the 
Province of Saskatchewan, as amended by section 2 of chapter 28 of the,Statutes 
of Saskatchewan, 1945 ‘There was also a second question, framed on the hypothesis 
that section 6 was not ultra vires and asking whether the section was operative in 
the case of mortgages securing loans by the Crown ın right of Canada and in certain 
analogous cases ‘The majority in the Supreme Court held that section 6 was 
wholly ultra vires and therefore found ıt unnecessary to answer the second question. 
"Taschereau, J , was of opinion that section 6 was intra wires, and answered the 
second question in the negative m 
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The questions referred by the Governor-General in Council to the Supreme 
Court for hearing and consideration were formulated as follows. 


“r Ts section 6 of the Farm Security Act, 1944, being Chapter 30 of the Statutes of Saskatchewan, 
1944 (second session) as amended by section 2 of Chapter 28 of the Statutes of Saskatchewan, 1945: 
or any of the provisions thereof, ulira ures of the Legislature Assembly of Saskatchewan either ın whole. 
or in part, and if so in what particular or particulars andıto what extent? 2. Ifthe said section 6 
.1s not ultra dres, is it operative according to its terms ın the case of mortgages (a) securing loans made 
‘by His Majesty ın right of Canada esther alone or jointly with any other person under the National 
Housing Act, 1944, or otherwise, (6) securing loans made by the Canadian Farm Loan Board; 
‘or (c) assigned to the Central Mortgage and Housıng Corporation ?” “ 7 


The Farm Security Act, 1944, of Saskatchewan is entitled “An Act for the 
"Protection of Certain Mortgagors, Purchasers, and Lessees of Farm Land,’ and the 
main "obyect of the Act ıs to lighten the contractual obligations of a mortgagor or 
purchaser of farm land ın the event of the yield of grain grown upon the land falling 
below a prescribed minimum The earlier sections of the Act provide for relief 
of this nature being granted also to lessees, who rent such land on the terms that 
the lessor 1s to receive a share of the crop, but section 6 1s concerned only with the 
modification of the contractual rights of the mortgagees or vendors of farm land 
in respect of the contractual payments due to them ın the event of a “crop failure.’ 


Sub-section (1) of section 6 defines “crop failure’ as meaning a ‘failure of 
grain crops grown in any year on mortgaged land or on land sold under agreement 
of sale, due to causes beyond the control of the mortgagor or purchaser, to the 
extent that the sum realisable from the said crops 1s less than a sum equal to six 
dollars per acre sown to grain ın such year on such land” "The sub-section also 
contains a definition of the phrase ‘ period of suspension,’ which means ‘ the period 
.commencıng on the first day of August ın the year ın which the crop failure occurs 
and ending on the thirty-first day of July ın the next succeeding year” Sub- 
section (2) of section 6 must be set out in full It runs as follows: 

“ (2) Notwithstanding anything to the contrary, every mortgage and every agreement of 
sale shall be deemed to contain a condition that, ın case of crop failure in any year and by reason 
only of such crop failure 1 The mortgagor or purchaser shall not be required to make any payment 

. of principal to the mortgagee or vendor during the period ofsuspension , 2 Payment of any principal 
which falls due during the period of suspension and of any principal which thereafter falls due under 
the mortgage or agreement of sale shall become automatically postponed for one year, 3 The 
principal outstanding on the fifteenth day of September ın the period of suspension shall on that 
date become automatically reduced by four per cent thereof or by the same percentage thereof as 
that at which interest will accrue immediately after the said date on the principal then outstanding, 
whichever percentage 1s the greater , provided that, notwithstanding such reduction, interest shall 
continue to be chargeable, payable and recoverable as if the principal had not been so reduced ” 


In the view which their Lordships take on the constitutional validity of sub- 
section (2), and on its relation to the rest of section 6, ıt 1s not necessary to set out 
the remaining sub-sections of section 6, though they have been carefully examined 

-to see if they throw further hght on sub-section (2) 


The contention of the respondents 1s that paragraph 3 of sub-section (2) is 
ulira vires of the Provincial Législature of Saskatchewan because it 1s an 
enactment in relation to “ınterest—a matter which by section gı, Head 19, of the 
British North America Act 1s within the exclusive legislative power of the Dominion 
Parliament It 1s further contended by the respondents that the ımpeached pro- 
vision conflicts with provisions of the Interest Act of Canada Reliance was also 
placed on Head or of section 91, which confers on the Dominion Parliament the 
exclusive power to legislate in relation to ‘Bankruptcy or Insolvency’ On this 
last point their Lordships would be disposed to agree with Taschereau, J (who 
alone deals with it) that the respondents’ contention 1s unsound, but the real difficulty 
in the appellant’s way lies elsewhere. 

The appellant argues that the “ pith and substance’ of paragraph 3 1s * property 
and civil nghts,? a matter in relation to which the Provincial Legislature has an 
exclusive legislative power, and that in so far as paragraph 3 affects ‘ interest ’ 

zit does so only incidentally. In support of this view, the Attorney-General for 
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Saskatchewan relies upon Ladove v. Bennet? and especially on the concluding passage 
of Lord Atkin’s judgment? A further ground in which the appellant contends. 
that the impeached paragraph 1s zntra wres of the Province 1s that its ‘ pith and 
substance ? 1s “ agriculture ın the Province ” within the meaning of section 95 of the 
British North America Act and that it is not repugnant to any Act of the Parhament 
of Canada such as 1s referred to in that section . 

İt 1s convement to deal first with this last contention, which providéd a chief” 
ground upon which the dissenting judgment of Taschereau, J., was based 


There was abundant evidence that agriculture 1s the main industry of Saskat- 
chewan and that it is the principal source of revenue of its inhabitants It is, 
moreover, clear, that the result of the rmpeached legislation, if it is validly enacted, 
would be to relieve in some degree a certain class of farmers from financial difficulties 
due to the uncertainties of their farming operations But, as Rand, J , points out, 
there 1s a distinction between legislation ‘in relation to’ agriculture and legislation 
which may produce a favourable effect upon the strength and stability of that 
industry Consequential effects are not the same thing as legislative subject-matter, 
İt ıs “the true nature and characte: of the legislation ”—not its ultimate economic 
results—that matters (Russely R*) Here, what 1s sought to be statutorily modified 
ıs a contract between two parties, one of which 1s an agrıculturıst but the other 
of which is a lender of money. However broadly the phrase ‘ agriculture in the 
Province * may be construed, and whatever advantages to farmers the re-shapıng 
of their mortgages or agreements for sale might confer, them Lordships are unable 
to take the view that this legislation can be regarded as valid on the ground that 
it 1s enacted ın relation to agriculture 


A more difficult question 1s raised by the alternative contention that the legis- 
lation 1s 1n relation to civil rights ın the Province Contractual rights are, generally 
speaking, one kind of cıvıl rıghts and, were it not that the Dommuion has an exclusive 
power to legislate in relation to ‘ interest ”, the argument that the Provincial Legis- 
lature has the power, and the exclusive power, to vary provisions for the payment ' 
of interest contained in contracts in the Province could not be overthrown But 
proper allowance must be made for the allocation of the subject-matter of “ interest.’ 
to the Dominion Legislature under Head 19 of section g1 of the British North America 
Act. There 1s another qualification to the otherwise unrestricted power of the 
Provincial Legislature to deal with civil rights in Head 18 ‘Bills of Exchange and 
Promissory Notes * ‘The Dominion power to legislate in relation to interest cannot 
be understood to be limited to a power to pass statutes dealing with usury such as 
were repealed in the United Kingdom ın 1854 (17 & 18 Vict, c go) So restricted 
a construction was rejected by the Judicial Committee ın Lethbridge Northern Irrigation 
District Trustees v Independent Order of Foresters and Attorney-General of Ganada* for 
reasons stated by Viscount Caldecote. The validity of the Interest Act of the 
Parliament of Canada (Revised Statutes, c 120) has not been challenged m 
any particular Section 2 of this statute provides - 

“Except as otherwise provided by this or by any other Act of the Parliament of Canada, any 


person may stipulate for, allow and exact, on any contract or agreement whatsoever, any rate of 
interest ol discount which is agreed upon” 


It is therefore clear that a Provincial statute which varies the stipulation ın a: 
contract as to the rate of interest to be exacted would not be consonant with the 
existence and exercise of the exclusive Dominion power to legislate m respect of 
interest ‘The Dominion power would likewise be invaded if the Provincial enact- 
ment was directed to postponing the contractual date for the payment of interest 
without altering the rate, for this would equally be legislating ın respect of interest. 


There thus retnain two questions to be considered first, does the Provincial 
Statute now under consideration operate to the above effect? And secondly, 
even if ıt does, can the consequent ınvalıdıty be avoided because this result should’ 
se ee 
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be regarded as merely incidental to the achievement of the real and valid statutory 
purpose, so that, although the topic of interest 1s trenched upon, the subject of 
interest 1s not the pith and substance of the Act 


The first of these questions must be answered ın the light of an established 
rule of construction ın such cases, wz., that regard must be had to the substance 
and not (o the mere form of the enactment, so that ‘ you cannot do that indirectly 
which you are prohibited from doing directly’ (Per Lord Halsbury in Madden v. 
Nelson and Fort Sheppard Ry Go 1) If, under colour of an arrangement which 
purports to deal only with the principal of a debt, it 1s really the contractual obli- 
gation to pay interest on the principal which 1s modified, the enactment should 
be regarded as dealing with interest With this rule ın mind, their Lordships 
have examined the language and effect of section 6 of the Farm Security Act with 
much care, and they have been greatly assisted in this task by the arguments of 
counsel on either side 


Sub-section (2) of section 6 provides ın effect that, ın the event of crop failure, 
(a) the mortgagor or purchaser shall not be required to make any payment of 
principal during the period of suspension, (6) the payment of any principal which 
ıs contractually due during that period and any principal which thereafter falls 
due shall be postponed for one year, (c) the principal outstanding on the fifteenth 
of September ın the period of suspension shall on that date become automatically 
reduced by 4 per cent thereof‘ or by the same percentage thereof as that at which 
interest will accrue immediately after the said date on the principal then outstanding, 
whichever percentage ıs the greater,’ but (d) notwithstanding such reduction, 
interest shall continue to be chargeable, payable and recoverable as if the principal 
had not been so reduced 


It 1s not in dispute that mortgages or agreements to defer payment of purchase 
money of land in Saskatchewan practically without exception, provide for interest 
on outstanding principal at a rate greater than 4 per cent. per annum The 
effect, therefore, 1s to reduce the outstanding principal, in the event of crop failure, 
by an amount equal to the amount of interest called for under the contract, but to 
require this same amount of interest to continue to be paid as though the outstanding 
principal had not been reduced If the sub-section had said ın plam terms 
that for the period of suspension there should be no interest charged and that the 
payment of outstanding principal should be postponed, the result (at any rate 
in the first year of suspension) to the mortagee or vendor would be the same. More- 
over, such agreements normally stipulate for a ‘rate’ of interest on outstandıng- 
principal, and a “rate” 1s the ratio which the sum payable as interest bears to the 
amount of such outstanding principal To provide that principal is to be reduced 
by statute but that the amount to be paid as interest 1s to remain unaltered 1s neces- 
sarily to increase the rate on the principal outstanding But Provincial legislation 
which alters a stipulated rate of interest would conflict with section 2 of the Interest 
Act. 


These consideiations lead their Lordships to confirm the conclusion to which 
the majority of the Supreme Court has arrived, that para g of sub-section (2) of 
section 6 trenches upon the Dominion field It ıs obvious that the language used 
has been ingeniously chosen in an endeavour to avoid a conflict with Dominion 
powers and legislation, but in the view of their Lordships the endeavour is not 
successful This yiew of the matter renders ıt unnecessary to determine what 
would be the correct application of the words used ın the difficult situation of suc- 
cessive years of suspension analysed in the Judgment of Kellock, J 


Secondly, can the remaining argument be upheld that this interference with 
the topic of interest none the less remains valid because it 1s merely incidental 
to the exercise of a valid power to legislate for a modification of principal debts ? 
On this, ıt 1s to be observed that there 1s not only an exclusive power to legislate 
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in relation to interest vested in the Dominion Parliament, but that such legislation 
has been enacted ın the Interest Act Viscount Maugham laid ıt down on behalf 
of this Board in Attorney-General of Alberta v. Attorney-General of Canada}, that : 

“Since 1894 ıt has been a settled proposition that, if a subject of legislation by the Province 
ıs only incidental or ancillary to one of the classes of subjects enumerated ın section 91 andıs properly 
within one of the subjects enumerated ın section 92, then legislation by the Province is competent 
unless and until the Dominion Parliament chooses to occupy the field by legislation” € 

f 

Viscount Maugham’s reference to the year 1894 points to the decision of this 
Board in Attorney-General of Ontario v Attorney-General of Canada? Apart, however, 
from the obstacle created by the existence of the Dominion Interest Act, their 
Lordships are unable to take the view that the dealing with interest 1s only ınci- 
dental, for ıt les at the heart of the matter Their Lordships are not called upon 
to discuss, and do not pronounce upon, a case where a Provincial enactment renders 
null and void the whole contract to repay money with interest Here the contracts 
survive, and once the conclusion is reached that as Kerwin, J, said: “ the legis- 
lation here ın question 1s definitely ın relation to interest,’ reliance upon such a 
decision as Ladore v Bennetf$, 1s misplaced The Provincial legislation there con- 
sidered was legislation in relation to “ municipal institutions in the Province,’ and, 
as Viscount Caldecote pointed out in the Lethbridge case, 

“ havıng come to . (the conclusion that the pith and substance of the legislation ın question 
related to one or more of the classes of subjects under section 92, the Board had no difficulty’ 
in holding that the regulation of the interest payable on the debentures of the new City was not 
an invasion of Dominion powers under Head Ig of section gı ” 

Lastly, does the invalidity of para 3 involve the consequence that section 6 1s 
ultra vires as a whole? ‘Their Lordships agree with the Supreme Court that it 
does, and this view renders ıt unnecessary to answer the final question posed by 
the Governor-General ın Council The Board has recently had occasion, ın 
Attorney-General of Alberta v Attorney-General of Canada” to set out some of the con- 
siderations which have to be weighed in deciding whether legislation, a portion 
of which is found to be wltra vires, is invalid only as to that portion Applying these 
tests, ıt 1s clear that paras 1 and 2 of sub-section (2) of section 6 are bound up with 
para 3 and that sub-section (2) expresses a single scheme Sub-section (2) m its 
turn 1s the main effective provision of section 6 and thus section 6 is ultra vues as 
a whole 

Their Lordships will humbly advise His Majesty that the appeal should be 


dismissed 

Solicitors for Appellant * Blake & Redden ğ 

Solicitors for Attorney-General for Canada Charles Russell 6? Co 

Solicitors for Dominion Mortgage and Investments Association. Lawrence 
Jones 6? Co. 

Vs ——— . Appeal desmissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr Justice SUBBA Rao AND MR Justice PANCHAPAKESA AYYAR, 


K. M Oosman and Company alias K M Khadır Brothers by 


Managing Proprietor K M Oosman Sahib and another Appellants* 
2. 
K. Abdul Malık Sahib and others . Respondents. 


Trade-marks—Partnership—Dssolutron—Sale of trade-marks— Title ın goodwill not sold—Purchaser o 
4rade-marks—No ttle in him to use irade-marks—Demalof title by seller—Estobbel by acquiescence Tağ 

Two cross suits O $ Nos 13 and 14 of 1944 were filed by the respective parties for declaration 
of their trtle ın the trade-marks and for an inyunction restraining the other parties from interfering 


— 
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with their rights Originally there was a dissolution of the firm of which one of the plaintiffs m 
one of the suits herein was a partner As the other partner died 1t was dissolved and a suit fora 
declaration for the same purpose was settled by arbitration The arbitrators sold the assets of the 
firm and the trade-marks of the frm separajely The trade-marks in dispute m O S No 14 of 
1944 were sold to a lady who sold them later on to her brother from whom the plamuff in O S. 
No 14 of 1944 purchased them The goodwill was notsold In a suit by the purchaser of 
the trade-marks to restrain the defendants from interfering with their use 


Held * As the law does not recognise transfer of trade-marks ber se, separate from goodwill or 
the business, the sale deeds could not have conveyed to the purchaser any valid title ın the trade- 
marks and so the plamtiffin OS No ıq of 1944 who 1s only a purchaser from a purchaser did 
not acquire a legal title mn the trade-marks sold 


The defendants were not estopped by any acquiescence on their part so as to preclude them 
from denymg the right of the plaintiffs to the trade-marks 


O, K Mohideen Bawa v. Rigaud Perfume Manufacturers, (1931) ILR ro Rang r 83 5 Proctor v" 
Bennis, (1887) 36 Ch D 740 at 761 and Ramsden v Dyson, LR 1 HL 199, referred to 


Held further, that ın the other sut O S No 13 of 1944, the trade-mark used by defendants 
was clearly a colourable imitation of plaintiffs’ trade-mark and therefore the plaintiffs were entitled 
to claim title ın the trade-mark and obtain an injunction against the defendants from using the 
same 


Appeals against the decrees of the District Court of North Arcot at Velloie 
in O. S. Nos. ış and 14 of 1944. : 


A Viswanatha Ayar and D C Krishnamuts for Appellants 
A V Ramachandra Aşyar for Respondents 
The Judgment of the Court was delivered by 


Subba Rao, J —These two appeals arise out of two cross suits, O S Nos 1g 
of 1944 and 14 of 1944, filed by the respective parties for declaration of their title 
in the trade-marks and for an injunction restraining the other parties from ınter- 
fering with their mghts One K A Kadır Sahib, father of defendants 2 to 6 and 
husband of the 7th defendant carried on business in partnership with another, 
Ə A Sattar Sahib, under the name and style of “ S A. Sattar and K A Kadır 
and Co” Sattar Sahib died in June 1938 Kadir Sahib, the other partner filed 
O S No gög of 1938 on the file of the District Munstff’s Court, Vellore, for a 
declaration that the firm of“ S A Sattar and K A Khadır and Co ” was dissolved 
on 1oth June, 1938, and for accounts The suit was settled by arbitration The 
arbitrators, on 25th March, 1940, decided to sell the properties of the firm and 
the trade-marks separately in auction and also to sell the amount of decree dues 
and the arrears of shop rent in another lot Pursuant to that resolution the assets 
of the business were sold and ‘divided between the parties The trade-marks 
‘Rising Sun,’ ‘Tiger Shooting,’ and ‘ Asal Jadı? wee sold to one Zuleika Bi Bi, 
After the sale and the allotment, an award was passed confirming the various 
sales which was unanimously agreed to by all parties On eoth April, 1940, a 
decree was passed, Ex P-1, in terms of the aforesaid award. On 7th July, 1940, 
Zuleika Bi Bi sold the three trade-marks to her brother, Abdul Wahab Saheb The 
plaintiff ın O S No 14 of 1944 purchased the three trade-marks from Abdul 
Waheb Sahib, under Ex P-ı (6) dated roth February, 1941 The effect of the 
arbitration, the sales and the decree passed in terms of the award was that the 
proceeds of the assets and the trade-marks of the firm were divided between erstwhile 
partners. The title in the goodwill, not having been sold, must be deemed to have 
continued ın all the partners. The plaintiff m O S No 14of 1944, having pur- 
chased the aforesaid three trade-marks, filed the suit for a declaration of his title 
and for an injunction restraming the defendants from interfermg with his rights 
“K A. Khadir and Sons” by proprietor, K A Khadır Sahib, filed the other suit, 
O S No. 13 of 1944, regarding the ‘ original Lion 7’ trade-mark Plaintiffs 2 to 8 
are the children of Khadir Sahib, and the gth plaıntıf, his widow Plamitiffs 2 
and 4 to g are defendantsın O S No 14.0f 1944 The ist defendantın O S No 
13 of 1944 is the company styled as “ K M Oosman and Co” ales "K M 
Khadir & Brothers.” The second defendant is K M Oosman Sahib who 1s the 
plaıntıfinO S. No 140f1944. After the dissolution of the aforesaid partnership, 
the case of the plaintiffs is that they started another beed: business at Gudiyattam 
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in the year 1938. For the purpose of that trade they have designed the trade-mark, 
the subject-matter of the suit, and the prominent feature of the same was number “7” 
They alleged that the defendants, who had no right to the said trade-mark, were 
using the said mark, and that, therefore, they were entitled to an tmyunction 
restraining them fiom doing so 

The learned District Judge held, in O, S No 14 of 1944, that the plaintiffs 
therein did not acquire any right to the three trade-marks as the sale in favour 
of Zuleika Bi Bi of the trade marks sımplıcıter was invalid in law In the other suit, 
the learned District Judge held that the plaintiffs acquired a 1ight to the trade- 
mark, and that, therefore, the defendants had no right to either use that trade- 
mark or any colourable imitation thereof In the result, he dismissed O S No 14 
of 1944 and decreed O S No 13 of 1944, except as regards the damages claimed 
and the accounting, since there was no proof of damages, and no question of account- 
ing arose "The plaintiffsin O S No 14 of 1944, and the defendants 1 and 2 in 
O S No ış of 1944, preferred the above two appeals 


At this stage we may notice the law on the subject. 


“ A trade-mark ıs a mode of Warranting the origin of the goods to which it 1s attached or their 
trade association, and ıt ıs of the essence of a trade-mark that its representation should be true ” 
The Briitsh American Tobacco Co , Lid v Mah Boob Buksh! 

The manner in which a trade-mark can be validly assigned 1s stated in 
Lactesote, Lid v Alberman? It has been established since the decision in the 
Leather Cloth Co v American Leather Cloth Co.3, that the purchaser of a mark 
becomes owner of ıt only if he becomes at the same tıme the purchaser of the 
manufactory or—(to put ıt rather more widely, in view of modern developments) 
—the business concerned ın the goods to which the mark has been affixed The 
same principle has been accepted and applied ın another decision by Fry Lord 
Justice ın Edwards v. Denns* The learned Lord observes 

“ No trade-mark can be assigned except ın connection with the goodwill of the business in 
which ıt has been used, which business must be co-extensive with the goods or classes of goods ın 
respect of which the trade-mark 1s registered ” 

The learned advocates accepted the correctness of the principles embodied in the 
aforesaid decisions 


The first argument of the learned advocate for the appellants may be put thus- 
The lower Court was wrong in considering the allotment of trade-marks apaıt 
from the other terms of the compromise decree, Under the terms of the decree 
not only the trade-marks were allotted to Zuleika Bi Bi but the sale proceeds of the 
assets were also divided between the various partners In any view, the goodwill 
not having been sold or allotted to any of the parties must be deemed to continue 
to vest ın all partners He therefore argued that the trade marks szmplictter were 
not assigned but they were allotted to Zulerka Bi Bi along with other assets and 
her interest in the goodwill ‘This argument 1s rather attractive but in our view 
does not help the plaintiffs at all Whatever might be said in regard to the 
effect and the gist of the transaction under which Zuleika Bi Bi got the 11ght to the 
trade-marks, Zuleika Bi Bi herself, ın her turn, only sold under Ex P-ı (a) her 
right in the trade-marks to Abdul Wahab Saheb who, ın his turn, under Ex P-1, (2) 
sold the three trade-marks to the plaintiff As the law does not recognise transfer 
of trade-mark per se, separate from goodwill or the business, the sale deeds could 
not have conveyed any valid title ın the trade-marks either to Abdul Wahab Saheb 
or to the plaintiff We therefore agree with the lower Court that the plaıntıfis 
m’O S No 14 of 1944 did not acquire a legal title ın the three trade-marks, 
“ Rising Sun,” “ Tiger Shooting” and “ Asal ladı” 


The learned Advocate then argued that the defendants could not derogate 
from their grant and he relied upon Jennings v Jennings! in support of his con- 
tention, The passage relied upon by him may be extracted 


Iı (igıo)ILR 38 Cal 110 3 (1865) 11 HLC 523 11 ER 1435. 
2 44 RPC arr 4 (1884) go Ch D. 454. 
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“ Aman may not derogate from his own grant , the vendorisnotatliberty to destroy or depreciate 
the thing which he has sold , there is an umplied covenant, on the sale of goodwill, that the vendor 
does not solicit the custom which he has parted with , 1t would be a fraud on the contract to do so.” 

In that case, a suit was filed for recession of the partnership on the ground of mis- 
representation, ‘The suit was compromised and the defendant got all the assets of 
the firm except a sum of £1,200 which was allotted to the plaintiff. In the assets 
the goodwWill was not mentioned ‘Taking advantage of that B went on canvassing 
the customers of the old firm A filed a suit on the ground that the allotment of 
assets carried with it also the right to the goodwill and therefore B could not canvass 
the customers of the old firm ın derogation of the right conveyed to 4 The learned 
Judges held that goodwill 1s an asset and therefore ıt formed part of the assets that 
were allotted to A and therefore B could not canvass the customers of the old firm 

This case absolutely has no application to the facts of the present case. In the 
present case what was conveyed was onlv the trade-marks, and the vendor was not 
doing anything to derogate from the-title he actually conveyed to Zuleika Bi Bi 

The only question 1s whether the trade-mark was validly conveyed under the 
compromıse decree We, therefore, reject this argument of the learned advocate. 


It was then argued that, in any view, the defendants are estopped ın view of 
their acquiescence ‘The learned counsel relied on the decision reported ın O. K. 
Mohadeen Bawav Rigaud Perfume Manufacturers? In that case the plea of acquiescence 
was raised but the learned Judges did not accept ıt on the ground that mere delay 
in bringing the suit could not amount to acquiescenceinlaw ‘The law of acquiescence 
is succinctly stated ın two judgments, in Proctor v Benmş$ and in Ramsden v 
Dyson* In Proctor v. Bennis,* Lord Justice Cotton observed : 


“€ It is necessary that the person who alleges this İyıng-by should have been acting ın ignorance 
of the title of the other man, and that the other man should have known that ignorance and not 
mentioned his own title ” 


and at page 761 Lord Justice Bowen observed 


“ In order to make out such acquiescence it 1s necessary for them to establish that the plaintiff 

stood by and knowingly allowed the defendants to proceed and to expend money ın ignorance of 
the fact that he had rights and meant to assert such rights ” . 
- Applying this principle it is ımpossıble to hold that in this case there was any 
acquiescence on the part of the defendants so as to preclude them from denymg 
ithe right of the plaıntıff to the trade-marks The two facts relied upon are one, 
some delay in filing the suit, the other, that the plaintiffs used the trade-marks 
for a short period without bemg questioned In our view these facts are not 
sufficient to substantiate the plea of acquiescence. 


In the other suit as we have already stated after the dissolution of the paitne:- 
ship the plaintiffs designed a new trade-mark, the main feature of which was the 
number “ 7 ”, perhaps an auspicious number from the standpoint of the plaintiffs. 
We have seen the plaıntıffs” trade-mark and compared ıt along with the trade- 
mark “ Rising Sun ” and also the trade-mark that 1s now being used by the defend- 
ants Between the trade-mark “ Rısıng Sun” and the plaintiffs’ trade-mark 
there are differences ın design, ın colour scheme and also ın details ‘The main 
feature in the “ Rising Sun,” namely, the rising sun, ıs not to be found in the 
plaintiffs’ trade-mark, but, instead, the crown ıs found As we have already held, 
the defendants have no 1ight to the trade-mark “‘ Rising Sun ” The plaintiffs’ 
trade-mark ıs being used from the year 1938 and has been associated with the 
business of the plaintiffs The trade-mark used by the defendants 1s clearly a colour- 
able imitation of the plaintiffs’ trade-mark We, therefore, hold that the lower 
Court was right in declaring the title of the plaintiffs in the suit trade-mark and 
issuing an injunction against the defendants from using the same 

In the result, Appeal No 38 of 1946 is dismissed with costs, and Appeal No. 37 
of 1946 without costs 
KG ———- Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mr Justice SATYANARAYANA RAO AND MR. Justice VISWANATHA 
SASTRI. 


The Jawahar Mills, Ltd, Salem .. Appellant*® 
2 
Sha Mulchand and Co , Ltd (ın liquidation by the Official Receı- ” 
ver, High Court, Madras) Respondent. 


Companies Act (VIII of 1913), section 38—Forfesture of shares for non-payment af. unpaid call money 
after further notwe which is shorter than that required by the artıcles of assoctation—Irregularity makes the forfeiture 
voidable at the wnstance of shareholder—Appluation for rectrfication of register of the company—Limitation— 
Limitation Act (IX of 1908), Article 120 is applwable—Long delay in making application causing prejudice to 
company—Re-allotment of forferted shares to others—Effect on right to reluef—sShareholder a private limited company 
consisting of only two persons struck off the register under section 247 of the Companies Act as that company had” 
ceased to functuon— Nottce of forferture addressed to, after that date—The two shareholders taking no steps to have 
a restoration of their company for a long tume—Conduct of the shareholders in standing by if affects the company’s « 
right to question the forferture. - 

There 1s a distinction between the accrual of the power of a company to forfeit shares and the 
exercise of that power When there ıs a default in the payment of a call after notice was issued? 
and the date fixed for payment has expired the power to forfeit 1s complete Where, as part of the 
exercise of that power the regulations of the company requure a notice to be given naming a further 
day which is not earlier than the expiry of 14 days from the date ofehe notice on or before which 
the payment required by the notice 1s to be made and that in the event of non-payment of the unpaid 
call money before the time fixed the shares would be liable to be forfeited, but the notice 1s actually 
shorter by one day, the irregularity makes the forfeiture voidable at the instance of the shareholder. 


An action under section 38 of the Companies Act for rectification of the register does not fall' 
within the purview of either Article 48 or Article 49 of the Limitation Act as such an action 1s not for 
detenue or trover though shares or other interest of a member ın a company 1s moveable property 
under section 28 of the Companies Act Tn the absence of any specific article, the only alternative 
ıs to apply the residuary Article 120 of the Limitation Act 


Where a period of limitation 1s prescribed for a suit or proceeding mere delay ıs no bar unless 
ıt 1s of such a character as to lead to an inference of abandonment of the right or unless ıt is established’ 
that the person against whom the action or proceeding 1s instituted was actually preyudiced by reason: 
of such delay : 


, Where the conduct of the shareholder amounts to standıng by to see whether the company 
would ultimately turn out sufficiently profitable to make ıt worthwhile to assert his claim as share- 
holder, he will not be entitled to relief especially where the company had parted with the forfeited 
shares to others on the footing that the forfeiture was valid and also there was a reduction in the 
capital with the approval of the Court 


Where such shareholder 1s a private limited company consisting of only two shareholders and 
at the date of forfeiture that company had been removed from the register under section 247 of the 
Companies Act as that company had ceased to function and the two shareholders merely stood by 
without taking steps to restore the company and to question the validity of the forfeiture for nearly five 
years, that company 1s affected by the conduct of its shareholders In such a case the tendency of 
modern decisions ın England 1s to “ lift the veil of corporate personality ” and disregard the corporate 
form The conduct of the two shareholders disentitled the company to claim rectification of the 
register : 


In any event as the foifeited shares had been re-allotted to others the property 1s not available 
and it 1s impossible to compel the company to deliver possession of the specific moveable property. 
The only right ın such an event of the party ınjured is to claim the value of the property But in a 
proceeding under section 38 of the Indian Companies Act, the Company can only be ordered to pay 
damages when their register 1s ordered to be rectified, and not otherwise 


Further, the Court cannot order rectification of the register in respect of the particular shares. 
ın the absence of the third parties (to whom they had been allotted) whose rights will be affected by 
the rectification 


Authorities discussed 


The Judgment appealed against, of Clark, 7 , dated 15th November, 1946, was 
as follows — 


Until the goth June, 1939, the Applicant-company, Shah Mulchand and Company, Ltd was 
the managing agent of the Respondent-company, Jawahar Mulls, Ltd Shah Mulchand and Com- 
pany 1s a private company and at all times material 1t consisted of only two members, T V T Govinda. 
raju Chettı and K N Sundara Ayyar On the goth June, 1939, these two gentlemen purporting to- 
act on behalf of their company entered into an agreement with one Palaniappa Chettiar by which 
the latter was to replace Shah Mulchand and Company, as managing agents of the Respondent- 
company "The Applıcant-company itself held 5,000 shares ın the Respondent-company and by the 
er Sy - 


* O, S. A. No. 8 of 1947. 11th March, 1949. 
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terms of the arrangement with Palaniappa Chettiar these shares were to be transferred to him but 
have not yet been transferred On that date, the Respondent-company’s capital was divided into 
ordinary shares of Rs 10 face value each of which Rs 5 had been pard On the goth August, 1939, 
that 1s, nearly two months after the change of managing agents, the Respondent-company made 
two calis, one of Rs 2 and the other of Rs 3 per share payable on the 1st October, 1939, and the 
ist December, 1939, respectively These calls, of course, would make the share fully paid up On 
the 2grd January, 1940, T V T Govindarajulu Chetti who was the managing director of the 
Applıcant-çompany was adjudicated an insolvent and his office as director was thereby vacated 


It would appear that all the shareholders did not pay the call, for on the rath August, 1940, 
the directors of the Respondent-company passed a resolution giving two further months’ time for 
payment of the calls in arrears At the same time it was resolved that shares, ın respect of which ' 
calls remained unpaid after that extended time would be forfeited The managing agents were 
empowered to give notice of this resolution to the shareholders concerned requiring them to pay 
within a period of two months The Applicant-company received*one of these notices from the 
managing agents, but did not comply with the result that on the 25th November, 1940, there was 
a resohition of the directors of the Respondent-company forfeiting the Applicant-company’s shares 
İt appears that the auditors of the Respondent-company were doubtful as to the validity of the for- 
İcıture and ıt was accordingly cancelled by the directors on the g1st December, 1940, and on the 
25th February, 1941, the directors passed a fresh resolution for the issue of notice to the Respondent- 
company ‘This resolution was not arrived at at a meeting of the Board of Directors It was taken 
ın circulation In purported compliance with that resolution, the managing agents addressed a 
notice, dated thé 15th March, 1941, to the Applicant-company requiring payment of the calls ın 
arrears on or before the 31st March Tn this notice the Applicant-company was informed that if the 
amount outstanding was not paid, steps would be taken for forfeiture of the shares The total amount 
due was Rs 5, ın respect of each of the 5,000 shares, that ıs Rs 25,000 in all The Applicant- 
company uid not comply and on the 5th September, 1941, the directors of the Respondent-company 
passed a resolution forfeiting the shares ‘ 


In the meantime, matters were developing, which finally led to the Applicant-company being 
struck off the register of companies On the 27th May, 1941, notice of this possibility was published 
in the Gazette and on the 28th August, 1941, the Applicant-company was struck-off the register 
by the Registrar of Jomt-Stock Companies and the Gazette notice on this account was published 
on the gth September, 1941 In passing, I may refer to the provision of section 247 (5) of the Gom- 
panies Act, by which publıcatıon of such a notice operates to dissolve the company Thus, the 
Applicant-company was dissolved on the gth September, 1941, that 1s, four days after the directors 
of the Respondent-company had passed the resolution forfeiting the Apphcant-company’s shares 


As regaids the striking off the register of the Applicant-company it 15 common ground that this 
was brought about by communication sent to the Registrar by the two members of the company 
One pointed out to the Registrar that the company had ceased to function and the other confirmed 
this and ın addition asked that the company might be struck off . 


Now, the present application 1s for rectification of the register of the Respondent-company on 
the ground that the forfeiture of the 5,000 shares resolved upon by the directors of the company on 
the 5th September, 1941, was invalid 


Before considermg the petition, it will be advisable for me to set out the admitted sequence of 
events after the date of the forfeiture These facts, like those I have already stated, are admitted 
On the 16th November, 1941, the directors of the Respondent-company passed a resolution allotting 
the Applicant-company’s forfeited shares to a number of other persons _It 1s alleged by the Applicant- 
company that these other persons were merely alzases for Palaniappa Chettiar, the principal partner 
ın the managing agency firm But I do not consider that anything turns on the point and, accordingly, 
I have not found it necessary to decideit In December, 1941, applications were filed ın this Court 
for the restoration of the Applicanf-company to the register ‘These vere O P Nos ro and ıı of 
1942 O P No ro was filed by the Respondent-company and O P No rr by the Income-tax 
Officer concerned It 1s common ground that on the goth June, 1939, the date when the Applicant- 
company ceased to be managing agents of the Respondent-company, there was due by the Applicant- 
company to the Respondent-company a sum of about Rs 25,500 This debt had not been dıs- 
charged on the date when the Applicant-company was struck off the register The habılıty of the 
Apphcant-company to the Respondent-company ın respect of unpaid calls was of course additional 
tothe habılıty One ofthe petitionersin O P Nos to and ri of 1942, asked also for the winding 
up of the Applicant-company after 1ts restoration to the register ‘These two petitions were settled 
by payment in full of the amount due to the Income-tax Officer and asum of Rs 1 1,000 to the present 
Respondent-company It1s common ground that these demands were met by K N Sundara Ayyar 
Govındarajulu Chetti, who had a much more substantial interest ın the Applicant-company was, 
it will be remembered, at that time, an insolvent i 


It seems that K N Sundara Ayyar was then anxious to recoup himself for this expenditure 
and, with that end ın view, he filed a suit in the Subordinate Judge’s Court, Salem, against Palanıappa 
Chettiar, the Respondent-company and certain others claiming a declaration that the forferture of the 
Applicant-company’s shares was illegal and also damages against Palaniappa Chettiar in respect 
of the agreement of June, 1939, when the managing agency was changed. Thatsuit wasO S No 
39 of 1942, and ın ıt K N Sundara Ayyar described himself as an ex-director of the Applicant-com- 
pany. İt was of course ımpossıble at that date for the Applicant-company to bring such proceedings, - 
as ıt had been struck off the register and was dissolved as on the gth September, 1941, by reason of” 


II 
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the Gazette notice of that date. In this suit K N Sundara Ayyar stated that he was prepared to 
pay the amount of the calls due by the Applicant-company The suit was dismissed on the rst 
November, 1945, and that dismissal, so far as it is relevant ın a consideration of the present petition, 
was on the ground that the Applicant-company having been struck-off, the plaintiff, K N Sundara 
Ayyar, could have no relief K N Sundara Ayyar appealed to this Court against that decision 
in Appeal No 258 of 1944, but his appeal was dismissed and the Subordinate Judge's decision upheld 
as against the Respondent-company Before the decision of the Appellate Court was given, an 
application was filed by K N Sundara Ayyar for the restoration of the Applicant-company to the 
register That wasO P No 199 of 1944 Both Govındarajulu Chetti and the present Respondent- 
company were parties to that proceeding _I dealt with the petition by an order dated 16th February, 
1945, and directed the restoration of the Apphcant-company to the register and also its winding up. 
At the hearing of that petition, 1t was urged as one of the grounds for restoration that the validity of 
the forfeiture of the applicant’s shares in the Respondent-company could not, in the absence of 
restoration, be decided and ıt was to some extent on that ground that I ordered restoration Later, 
and in the winding up proceedings of the Applicant-company, I gave leave to the Official Receiver 
to file the present applicat:on on behalf of the company 


Now, the first pomt to be decided 1s whether the forferture of the Applicant-company’s shares 
on the 5th September, 1941, was valid It 1s admitted on behalf of the Applicant-company that the 
calls were duly made and that they were not paid What 1s contended on behalf of the Apphcant- 
company 1s that the notice requiring payment of the calls was invalid and that the consequent resolu- 
tion for forfeiture is inoperative İn order to appreciate this point, it 1s necessary first to set out the 
relevant provisions of the Respondent-company’s articles ‘The Memorandum of and Articles of 
Association of the Respondent-company are exhibited as Ex R-29 The relevant Articles are as 
follows 


Article 29 —“ If a member fails to pay any call or instalment of a call on the day.appointed 
for payment thereof, the Directors may at any time thereafter during such time as any part of such 
call or instalment remains unpaid, serve a notice on him requiring payment of so much of the call or 
instalment as 1s unpaid, together with any interest which may have accrued ” 


Article 30 —“ The notice shall name a further day (not earlier than the expiration of fourteen 
days, from the date of the notice on or before which the payment required by the notice 1s to be 
made), and shall state that, ın the event of non-payment at or before the time appointed the shares 
ın respect of which thevcall was made, will be liable to be forfeited.” 


Article 31 —“ If the requirements of any such notice as aforesaid are not complied with, any 
share ın respect of which the notice has been given may at any tıme thereafter before the payment 
required by the notice has been made, be forfeited by a resolution of the Directors to that effect ” 


Article 32 —“ A forfeited share may be sold or otherwise disposed of on such terms and ın such 
“mannöı as the Directors think fit, and at any time before a sale or disposition the forfeiture may be 
cancelled on such terms as the Directors think fit.” 


Now, the invalidity of notice alleged by the Apphcant-firm arises ın the following manner — 


It is said that on the 25th February, 1941, the directors of the Respondent-Company passed the 
following resolution by circulation — \ 


“Resolved that a notice be sent to Messrs Shah Mulchand & Co, Ltd, Salem, informing 
them that they are in arrears of calls to the extent of Rs 25,000 (rupees twenty-five thousand only) 
that this amount of Rs- 25,000 must be paid by them at the Registered Office of the Company on or 
before the gıst day of March, 1941, that if they fail to pay up the said amount on or before the said 
date that their shares will be forfeited and that the directors will ın case of such default take steps to 
have the shares forfeited ” 


This resolution is before me ın Exhibit R 9, which appears to be the letter from the managing 
agents, which was sent round to the directors for consideration’ It 1s dated 25th February, 1941, 
and was dealt with by the directors individually on later dates I am satisfied that it is unnecessary 
to consider either, whether a resolution of this nature can properly be passed by circulation, or to 
decide the exact date on which it should be regarded as having been passed Tt ıs sufficient to say 


that there appears to have been such a resolution arrived at by the directors Iam concerned more 
with the action taken on that resolution itself 


İt is common ground that the managing agents of the Respondent-company sent a letter to 
the Applicant-Company on the 17th March, 1941 Though that letter is dated 1 5th March, 1941, 
ıt is ın evidence also and 1s not disputed that ıt was despatched on 17th March and received by the 
Applicant-company on the 20th March, 1941 That letter required the Applicant company 
to pay the overdue calls at the Registered Office of the Respondent-company “on or before the 
gist March, 1941 ” and stated that in default of payment of the amount, the shares would be forfeited 
The question 1s whether this notice was valid within the provision of Articles 29 and 30 of the Respon- 
dent-company”s Articles of Association Under Article 29, the directors are empowered ın cases 
where calls remain unpaid to serve a notice requiring payment and Article 30 requires that the notice 
“ shall name a further day (not earlier than the expiration of fourteen days, from the date of notice)”, 
Now, the resolution to which I have referred shows that the directors had duly decided to serve 
- notice on the Applicant-company and had fixed a further day for payment wz, 31st March, 1941, 
which, at the tıme of their resolution, gave a notice of more than ı4 days "The notice (Exhibit R-10) 
ent by the managing agents to the Applicant-company was also on the face of it, a compliance 
with the requirements of Article 39, for it was dated the 15th March and required payment “ on or 
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before the gıst March, 1941 ”, that is, 16 days later But, as I have already stated, ıt is admitted that 
this notice was not despatched until the 17th March and was not, ın fact, 1eceived by the Applicant- 
company ın the ordinary course of post until the goth March Thus, the provision of Article 30 
that the further day to be appointed should not be earlter than the expiration of 14 days from the 
date of the notice, was not complied with, whether “ the date of the notice ” is taken to be the date 
of its despatch, the 17th March, or the date of its receipt, the 20th March The only argument 
zaised on behalf of the Respondent-company on this, the fundamental point of the whole case, 1s that 
the words “the date of the notice ” in Article go are properly referrable ın this case to the date typed 
on the notice, Exhibit R 10 Not unnaturally this pomt was not very strenuously urged = In my view 
ıt 1s clearly untenable To interpret those words as meaning the date printed on the notice would 
be to render the whole provision absurd It 1s, 1 think unnecesasry to deal with the point ın any 
detail It will suffice if I say that I am satisfied that the notice issued to the Applicant-company 
was not 1n conformity with the requirement ot Article 30 of the Articles of Association 


The Applicant-company bases its claim to rectification of the register on this uiegularity. 
It is contended that ıt invalidates the subsequent resolution of forfeiture and I am satisfied that this 
contention 1s sound (vide Johnson v Lyttle’s Iron Agency, followed ın Lakshmiah v Adon Electric 


Supply Co, Lid? As was observed by Lord Romer in Premila Den v The Peoples Bank of 
Northern India, Lid * 


“This may seem to be somewhat technical, but in the matter of the forfeiture of shares, 
technicalities must be strictly observed ” 


I hold accordingly that the forfeiture of the Applicant-company’s shares by the resolution 
of the 5th September, 1941, was invalid 


As I have already observed, 1t 1s contended 1n the first place on behalf of the Respondent-company 
that the forfeiture was valid and that contention 1s based on the argument that the notice was one 
complying with Article 30 inasmuch as ıt was dated more than 14 days before the date when the money 
was payable Counsel for the Respondent-company, in the event which happens—of my refusing 
to accept his first contention,—submitted that the Applicant-company 1s not now entitled to relief. 
He bases his contention in this respect on the grounds of estoppel, acquiescence and laches In develop- 
ıng his argument on these matters, he was in some difficulty as to the position of the Applicant- 
company , but finally he accepted that the Applıcant-company must, by virtue of section 247 (6) 
of the Companies Act, be deemed to have been ın existence throughout. On that footing, he referred 
to and relied on the following facts ın support of his contentions 


Following the forfeiture on the 5th September, 1941, the Respondent-company on the 10th Sep- 
tember, 1941 gave notice of the forfeiture (Ex R II) to the Applıcant-company at tts address as stated 
ın the Respondent-company’s register of members Admittedly, this notice was, in fact, returned 
unserved through the Postal Department But it 1s contended on behalf of the Respondent-company 
that ıt must be regarded as having been communicated ın view of the fictional existence of the 
Applicant-company, notwithstanding ıts dissolution as from the day previous, the gth September, 1941. 
It 1s of course not suggested that this notice was ın any way necessary to complete the forfeiture of the 
shares (vide Knight's case 8) What ıs said is that it shows that the Respondent-company, at the 
earliest possible date, informed the Applıcant-company of the forfeiture, a fact, which it 1s 
urged, ıs most relevant in a consideration of that company’s subsequent conduct 


Further, on the 16th November, 1941, the forfeited shares were re-allotted and on the 17th Novem- 
ber, 1941, another notice (Exhibit R-15) was sent to the Applicant-company ınforming ıt of a resolution 
of the Respondent-company’s directors requesting the immediate return to the Resopndent-company 
of the necessary papers connected with the forfeited shares This last notice was again addressed 
to the Applicant-company at its address entered in the Respondent-company’s register of membets 


Now, ıt 15 common ground that at some date prior to the date when if was struck off the register 
the Applicant-company had changed sis registered office Its new one was the residence of Govinda- 
rajulu Chettı The address to which these notices were Sent was the old registered office which 
was still shown as 1ts address ın the register of members of the Respondent-company Now I am 
satisfied that apart from any other consideration, the despatch of a notice to a company-shareholder 
would be good notice, if ıt were addressed to the address given by the member-company and entered 
in the register of members of the company ın which it 1s a shareholder and this, notwithstanding that 
the member-company may have properly and validly changed ıts registered office in the meantime 
But whether notice can be ımputed ın the circumstances of the present case, when the company had 
been dissolved prior to the date of the notice, 1s a question, which I do not find ıt necessary to decide 
But I will assume for the purposes of deciding this case that such notices were operative and that the 
Applicant-company may now be regarded as having received those notices ın the ordinary course 
On the basis of that assumption and of the cricumstances set out, counsel for the Respondent-company 
contends that the Applicant-company 1s estopped from seeking the present relief He says that the 
notices referred to, establish that the Applicant-company was fully aware of the forfeiture and of the 
re-allocation of the shares to strangers and that notwithstanding that knowledge, the Applıcant- 
company omitted to take any action to set aside the forfeiture These circumstances, he says, estop 
the Applicant-company from securing the relief now asked for Iam satisfied that they do not In 
mv view, the omission of the Applicant-company to take action for the setting aside of the forfeiture 
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can operate as estoppel only if that omission caused the Respondent-company to act in a way thatit 
would not otherwise have done. The matter may convensently, I think, be expressed in the form 
ofa question Did those circumstances constitute an omission by the Applicant-company by which 
it intentionally caused the Respondent-company to believe that ıt (the Applicant-company) accepted 
the forfeiture as valid and to act on that belief by re-issuing the shares to others? I find ıt impossible ın 
the present case on the evidence before me to hold either that the omission of the Applicant-company 
to take action caused the Respondent-company to believe that the Applıcant-company accepted the 
, forfeiture, or that ıt caused the Respondent-company to re-issue the forfeited shares to others Accord- 
ingly, I hold that the circumstances of this case do not give rise to any estoppel 1 may say shortly 
that I am satisfied that there can be no estoppel, unless the act or omission relied on have, ın fact, 
caused the other party to act in a way different from what ıt otherwise would have done I am fortified 
ın this view by the observations of Lord Shand ın delivering the judgment of the Privy Council in the 
case of Sarat Chunder Dey v Gopal Chunder Lahal 


İ have now to consider the further contention of the Respondent-company that the Applıcant-- 
company is barred from the relief sought by reason of its acquiescence and laches According 
to the author of the section on Equity ın Halsbury’s Laws of England, Volume 13 ,(Faslsham Edition) 
(page 208) — 

' “The term ‘ acquiescence’ is used ın two senses In its proper legal sense it implies that a. 
person abstains from interfering while a violation of his legal rights is in progress * ın another sense 
ıtımples that he refrains from seeking redress when a violation of his rights of which he did not know 
at the time, 1s brought to his notice ” 


/ 


The author proceeds to express the view that “‘acquiescence ” used ın the first of these two senses 
operates by way of estoppel whilst ın the second sense it is to be regarded as an element ın laches 
I may say with respect that I accept this view as correct 


Now I have held that there ıs no estoppel against the Applicant-company and accordingly it is 
unnecessary for me to consider further the defence of acquiescence m that sense Jt remains only to 
consider whether the claim of the Applıcant-company 1s to be regarded as barred by laches 


Now ıt 1s well settled law that this defence 1s only allowed where there 1s no statutory bar (see 
The Garden Gully United Quartz Mınınıng Co v McLaster?, and Muthuswami Chettt v Chinnammal®) and 
that whether the statutory bar operates either expressly or by way of analogy "There ıs no statutory 
bar of limitation ın respect of an apphcation under the Companies Act for rectification, but I am 
satisfied that such an application would always be dismissed on the ground of limitation if a suit for 
the same relief would have been barred I make this observation, of course, with regard only to 
applications for rectification of a company’s register when that company ss itself not ın liquidation 
Dıfferent considerations may arise when an order for liquidation of a company had been made 


Accordingly I hold that there can be no operative bar against the Applicant-company on the 
ground of mere laches The only question is whether a suit filed by the Applicant-company 
for this relief would have been barred by the Law of Limitation It 1s urged on behalf of the 
Respondent-company that a suit for this relief would be governed by Article 49 of the Limitation 
Act, because the relief ın fact 1s one for the return of moveable property Reliance 1s placed on 
section 28 ofthe Indian Companies Act, which enacts that shares are əmoveable property Both 
sides agree that there 1s no direct authority on this pot On a consideration of Article 49, J am 
satisfied that 1t cannot have application to a suit for a declaration that a forfeiture of shares 1s 
invalid and for the ancillary relief of rectification of the register by replacing the name of the 
owner of the forfeited sharés It 1s not suggested that any other article of the Limitation Act 1s 
directly applicable and accordingly the article to be apphed must be the residuary article, Article 
120 That article provides a period of six years from when the right: to sue accrues Now, ın this 
case, the right to sue clearly accrued on 5th September, 1941, when the shares were forfeited and a 
suit for the relef now prayed would have been barred on 5th September, 1947 “The present 
application was filed in March, 1946 Accordingly, I hold that the application 1s within time 


At an early stage in his argument, counsel for the respondent indicated an argument ın the alter- 
native That was, as I understood it, to be based on a contention that ın the circumstances of this 
case the Applıcant-company would be affected by the acts of ıts former directors, Govindarayu Chett, 
and Sundara Ayyar Govindarajulu Chetti was adjudicated an insolvent ın January, 1940 and 
accordingly ceased to be a director at that tıme At the time of the forfeiture, therefore, and there- 
after, no act of his could affect this company, nor could his knowledge be ımputed to the company 
My attention was not called to any evidence establishing conduct on the part of Sundara Ayyar which: 

“would have affected this company with any greater degree of notice than that which I have assumed 
for the purpose of disposing of this application Later in his argument, however, counsel for the 
Respondent-company, though he did not expressly give up this alternative plea was tontent to base 
his argument on the fictional contmuance of the Applicant-company despite his having been struck 
off the register between the gth September, 1941 and 16th February, 1945 The alternative argument 
was only indicated ın outline and was not developed and accordingly no decision on 1t 1s called for 
I may observe, however, that I am satisfied that the case for the Respondent-company based on ıt 
would not have been any strongei, if as strong as the case based on the fictional continuance of” 
the Applicant-company throughout ı 
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- There was also a contention raised in the Respondent-company’s counter-affidavıt that the right 
to the forfeited shares must be regarded as having vested ın the Crown as bona zacantıa at the date of 
the dissolution of the Applicant-company. No argument, however, has been addressed to me on 
this pont and the Respondent-company must be taken to have given it up İn any event, I am 
satished that there 1s no substance ın the pomt As I have already observed, ıt 1s expressly provided 
ün section 247 (6) of the Act that a company restored to the register shall be deemed to have continued 
an &xistence as if its name had not been struck off That being so, and as the Applicant-company 
has been duly restored to the register, there is in my view no ground for the contention 


It now remains to consider the form of order properly to be granted to the Applicant-company. 
In the summons the Applicant-company asked for rectification of the register “ by restcring the name 
of Shah Mulchand & Co, Ltd, to the said register ın respect of 5,000 shares numbering (sic) 15,048 
to 20,047 ”. Butit1s agreed by both parties before me that ıt will be m the circumstances impossible 
to make such an order. This ıs because the shares ın quesuon.have been reduced ın value on a scheme 
by the Respondent-company for reduction if its capital which was approved by this Court on rith 
August, 1944,1n OP No 84 of 1944 ‘That reduction of capital was effected as follows: "The 
‘Respondent-company had 84,000 1ssued shares of Rs 10 each fully paid Its authorised capital was 
1,00,000 of Rs 10 shares ‘The reduction was éffected by halving the face value of the 84,000 shares 
‘which had been issued and repaying to the shareholders of Rs 5 ın respect of each share The 
authorised capital of the company was ın this way reduced to Rs 5,80,000 divided into 16,000 shares of 
Rs ro each and 84,000 sharesof Rs 5 each The 16,000 Rs ro shares are, as I understand it, still 
umissued. İn these circumstances, ıt is clearlv impossible for me to direct that the Applicant-company 
shall be replaced on the register ın respect of its orignal shares as the reduction was effected at a time 
when the Applıcant-company had no say ın the affairs of the Respondent-company İt 1s agreed 
‘by both parties that the proper order will be for the Applicant-company to be placed on the register 
in respect of 5,000 of the unissued Rs 10 shares and 1 order accordingly This, however, gives rise 
to one difficulty Ordinarily, on such an order being made, the shareholder whose name 1s replaced 
on the register 1s entitled to the dividends which have been paid on the forfeited shares from the date 
of forfeiture In this case, as the parties consent to the matter being disposed of by allotting to the 
applicant unissued shares, there can, ıt seems to me, be no order for payment of the dividends Coun-, 
sel for the Respondent-company leaves the solution of this difficulty to me Counsel forthe Applicant- 
company suggests that the difficulty may most suitably be overcome by his company foregoing any 
claim to the accrued dividends ın consideration of its not being called upon to pay any interest on the 
overdue call money. The amount due by the Applicant-company on the 5,000 shares originally 
held was Rs 25,000 Of this sum, Rs 10,000 was payable on ist October, 1939, and the balance of 
Rs 15,000 was payable on 1st December, 1939 By Article rg of the Respondent-company’s Articles 
of Association calls in arrears are chargeable with interest at the rate of 9 per cent per annum lındı- 
cated my intention, if an order was granted ın the Apphcant-company’s favour for rectification, to 
impose as a condition the payment by it of the calls in arrears, Rs 25,000, together with interest under 
Article 19 up-to-date The suggestion of the Applicant-company 1s that it 1s prepared to forego any 
claim to the accrued dividends 1f 1t 1s not required to pay the interest on the outstanding call money. 
This seems to me to be a very reasonable suggestion The Respondent-company has paid dividends 
of zo per cent free of tax on its capital in three of the years ın question,‘o that the amount which would 
ordinarily have been payable ın respect of dividend would have been very substantial I direct 
accordingly that on insertion of the name of the Applicant-company as owner of Rs 5,000 of the un- 
issued shares, the Applicant-company shall pay to the Respondent-company only Rs 25,000 being 
the amount of calls in arrears This sum shall be payable within two months The Respondent- 
company will file notice of this rectification with the Registrar within a fortnight from the date of 
completion of the order It will, of course, be open to the Official Receiver if any difficulty is experi- 
enced ın raising the necessary money ın that tıme to apply to me in the winding up proceedings for 
further directions The formal order to be drawn up will contain no provision for payment of the 
accrued dividends or for payment of the interest on the sum of Rs 25,000 


The Respondent-company will pay the taxed costs of this application This has been a case of 
considerable complexity and one ın which I am deeply indebted to Counsel on both sides for their 
able and carefully considered arguments I have no hesitation ın certifying the case as one fit for 
two Counsel 

On appeal from the above judgment and Order of the Honourable Mr Justice 
Clark, dated 15th November, 1946, and made in the exercise of the Ordinary 
‘Original Civil Jurisdiction of the High Court in Application No 599 of 1946 


V. K. Tloruvenkatacharı, N V B Shankara Rao and G. Vasanta Pat for Appellant. 
N. Sivaramakrishna Ayyar and R. Visvanathan for Respondent 


The Judgment of the Court was delivered by 


Satyanarayana Rao, 7 —This 1s an appeal from the judgment of Clark, J., - 
arising out of proceedings under section 38 of the Indian Companies Act to rectify 
the register The respondent-company was the applicant and the application 
was granted by the learned Judge The substantial prayer in the application 
was in these terms : 
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“ Why the share register of Jawahar Mills, Ltd , should not be rectified by restorıng the name 
Sha Mulchand & Co , Ltd , to the said register in respect of 5,000 shares numbering 15,048 to 20,047.” 
Jawahar Milis, Ltd., are the appellants ın this appeal. The application was 
filed by the Liquidator of Sha Mulchand & Co, Ltd., Salem, which was ordered 
to be wound up by an order of this Court in O. P No 199 of 1944. 


Jawahar Mulls, Ltd, the appellant, 1s a company registered ynder the 
Indian Companies Act. Sha Mulchand & Co, Ltd, were the managing agents 
of Jawahar Milis, Ltd , from the starting of the company till goth June, 1939, on 
which date they resigned the managing agency On that day Sha Mulchand 
& Co., Ltd, held 5,000 ordinary shares of Rs. 10 each in Jawahar Mills, Lid., 
bearing Nos. 15,048 to 20,047 ın respect of which shares Rs 5 was paid by that 
date, “e, Rs 2 along with the application and Rs. 3 on allotment. The respon- 
dent company owed to Jawahar Mills, Ltd., a sum of Rs 2,5804-12-1 on the 
date of resignation of the managing agency which sum included the allotment 
money of Rs 15,000 1n respect of the shares. 


The respondent company 1s a private limited company and at all material 
times, it consisted of only two members T-V.T Govındarajulu Chetty and K. N. 
Sundara Ayyar. On the goth August, 1939, the appellant-company made twa 
calls in respect of the shares held ın that company, one of Rs 2 and the other of 
Rs 3 per share payable on the 1st October, 1939 and 1st December, 1939, respec- 
tively On the 12th August, 1940, the directors of the appellant-company found 
that all the shareholders did not pay the calls and passed a resolution on that 
date granting a further period of two months to pay the call money failing which 
it was intimated to the shareholders that the shares would be forfeited. The manag- 
ing agents of the appellant-company gave due notice of this resolution to the 
concerned shareholders and the respondent-company which also received one of 
these notices from the managing agents did not comply with the demand and 
the directors by their resolution of 25-11-1940, forfeited the shares of the respondent- 
company , Some doubt was raised by the auditors of the company regarding the 
validity of the forfeiture and the directors, therefore, cancelled the ‘forfeiture and 
re-entered the respondent-company as a member on 31-12-1940. On 20th Feb- 
ruary, 194.1, the directors resolved that notice should be issued to Sha Mulchand & 
Co , Ltd , informing them that they were in arrears of calls to the extent of Rs 25,000 
and that the said amount should be paid at the registered office of the company 
on or before 31st March, 1941, and that on failure to pay up the said amount on 
or before the due date, the shares would be forfeited. This resolution though it 
bears the date 25th February, 1941, was passed m circulation In pursuance of 
this resolution, a notice bearing date 15th March, 1941, but posted on the 17th 
was issued to the respondent-company calling upon them to pay up the amount of 
Rs. 25,000 on or before 31st March, 1941, and thatin default the shares would 
be forfeited. The,notıce was delivered on the goth March, 1941. The amount 
was not paid and on the 5th September, 1941, the directors of the appellant-company 
passed a resolution forfeiting the shares. The application for rectification out of 
which this appeal arises was filed on the 5th March, 1946, and the respondent- 
company raised the contention that the forfeiture was invalid and that the registei 
of the company should be rectified by restoring the name of the respondent- 
company in respect of the 5,000 shares numbering 15,048 to 20,047. 


It would be convenient at this stage to refer to the events that occurred between 
goth June, 1939, when the respondent-company resigned the managing agency 
and the filing of the present application under section 38 of the Indian Companies 
Act. By an order of the Assistant Registrar of Jomt Stock Companies, dated 28th 
August, 1941, Sha Mulchand & Co, Ltd, was struck off the register under 
section 247 of the Indian Companies Act and the order was published ın the Gazette 
of gth September, 1941. The ground on which the order was made was that the 
company ceased to function and had become defunct In this Govindarajulu 
Chetty, the managing director of the company and Sundara Ayyar, the director- 
shareholder concurred and the order of the Assistant Registrar shows that ıt was 
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on their statements that the company was not functioning and became defunct 
that the order under section 247 was passed The publication of the notice in the 
Fort St. George Gazette operates to dissolve the company—vde section 247 (5)- 
Govindarajulu Chetty was adjudicated insolvent on the 23rd January, 1940, and 
under the provisions of the Companies Act, his office as director was thereby vacated 
in law though in fact he was conducting himself as if he continued as the managing 
director notwithstanding his bankruptcy The notice of forferture was issued by 
Jawahar Mills, Ltd , on the roth September, 1941, addressed to the registered address 
of the respondent-companv. After the shares were forfeited, the appellant-company 
by the resolution of ıts directors of 16th November, 1941, re-allotted the forfeited 
shares to various persons some of whom in their turn transferred the shares to 
others, wde Ex R-ıq (a) and R-ıq (5) By a notice of the 26th April, 1941, 
Jawahar Mills, Ltd, demanded the 1espondent-company to pay the sum of 
Rs. 25,804-12-1, the balance due to them as per accounts ‘The notice was issued 
to Govindarajulu Chetty and Sundara Ayyar. In reply to this, Sundara Ayyar 
wrote to the advocate of the appellant-company on the 7th May, 1941, repudiating 
his personal liability for the amount and alléging that the company alone was 
liable and that Govindarajulu Chetty was in possession of the accounts and the 
ıecords of the company and was the person who really represented the company. 
As Jawahar Mills, Ltd, did not receive any payment, they were obliged in 
December, 1941, to file O P 10 of 1942, for restoration of the respondent-company 
to the register and for wmding up As there was default also in the payment of” 
income-tax, the Income-tax authorities concerned also filed O. P No 11 of 1942 
for a similar relief “To both these petitions, Sundara Ayyar was made a party ; 
Govındarajulu Chetty was represented by the Official Receiver of Salem as he was 
on that date an insolvent ‘The petitions were opposed but were not allowed 
to be tried. O. P. No. ro of 1942 was settled by Sundara Ayyar by paying a sum 
of Rs 11,000 to the appellant-company in full settlement of all their claims against 
Sha Mulchand & Co, Ltd Leave was granted by an order dated and April, 1942, 
for the withdrawal of the petition. O. P. No 11 of 1942 was also settled by paying 
the Income-tax due to the income-tax authorities and on the 25th June, 1942, 
the petition was disposed of by recording the settlement. 


Having thus successfully prevented the restoration of the company and settled’ 
the large claim of Jawahar Mills, Ltd , for Rs. 11,000, Sundara Ayyar instituted on 
the 27th June 1942, two days after the orderin OP No. ır of 1942, asut OS 
No 39 of 1942, Sub Court, Salem, against Jawahar Milis, Ltd , and one Palaniappa, 
who was impleaded as the fourth defendant, ın which he claimed a declaration that 
the forfeiture of the shares by Jawahar Mills, Ltd , wasillegal and inoperative and a 
mandatory injunction directing them to restore the name of Sha Mulchand & Co, 
Ltd , mn the register There was also an alternative claim for damages against 
the Jawahar Mills, Ltd, which was the first defendant and the fourth defendant 
Palaniappa, for a sum of Rs 25,000 ‘This Palanıappa,ıt must be mentioned here, 
was a partner of the firm which succeeded as-the managing agent of Jawahar 
Mills, Ltd., after Sha Mulchand & Co, Ltd , resigned on the goth June, 1939 
On the 29th June, 1939, an agreement was entered into between Sundara Ayyar 
and Govindarajulu Chetty on the one hand and Palanıappa on the other, 
whereunder ıt was agreed by Sundara Ayyar and Govindarajulu Chetty that the 
5,000 shares of Sha Mulchand & Co , Ltd, should be transferred to Palaniappa 
and that Palanıappa should pay the further calls due ın respect of those shares 
to Jawahar Mills, Limited. In the plaint it was claimed that by reason of the default 
of Palaniappa 1n not carrying out the terms of that arrangement, the shares became 
forfeited and that therefore they were entitled to clam damages This suit was 
dismissed on the 17th November, 1943, by the Sub-Court on the ground that 
Sundara Ayyar was not entitled to maintain the suit as Sha Mulchand & Co , Ltd , 
ceased to exist and the shares were held by Sha Mulchand & Co, Ltd, ın its 
corporate character and not by Sundara Ayyar, ın his individualcapacity Against this 
decision Sundara Ayyar preferred an appeal to this Court (AS No. 258 of 1944). 
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The appeal was also dismissed against the first defendant Jawahar Mills, Ltd., 
son the ground that as the company was not réstored ın the register, Sundara Ayyar 
was not entitled to claim any relief ın respect of the forfeited shares. The suit 
was, however, remanded as against Palanıappa as Sundara Ayyar apparently 
wanted to pursue the remedy against him on the footing that the forfeiture was 
valid. The appeal was disposed ofın this court on the 12th February, 4945. ‘In 
between the dismissal of the suit ın 1947 and the disposal of the appeal in 1945, 
Sundara Ayyar filed O.P No. 199 of 1944 on the Original Side on the 21st August 
1944, to revive the company and to wındıtup Four days after the disposal of the 
appeal, the learned Judge who made the order now under appeal also dealt with 
‘O.P No 199 of 1944 and passed an order directing the restoration to the register 
of Sha Mulchand & Co, Ltd,andits winding up, mainly on the ground that 
the question of the validity of the forfeiture of shares had to be considered in a 
proper proceeding after the restoration of the company. After this order was made, 
the liquidator with the permission of the Court filed the present application under 
section 38 of the Companies Act for rectrfication 
The main ground on which the application ss filed was that the forfe:ture was 
ınvalıd as the notice of 15th March, 1941, did not comply with the requirement of 
the regulation of the company that the notice should name a further day not earlier 
than the expiration of 14 days from the date of the notice on or before which the 
spayment required by the notice is to be made, as it fell short of the period of 14. days 
by one day. ‘There were also other grounds alleged ın the affidavit filed ın support 
of the application, but they are not materialnow ‘The application was supported 
~ by the affidavits of Sundara Ayyar and Govindarajulu Chetty whose adjudication 
was annulled in 1944. The appellant-company resisted the application on various 
grounds According to the appellant, the forfeiture was valid and the claim of 
Sha Mulchand & Co .Ltd , was barred by limitation and that even if the forfeiture 
was irregular and therefore voidable, by reason of the conduct of Sundara Ayyar 
and Govindarajulu Chetty the applicant was precluded from claiming rectification 


The learned judge held that the forfeiture was irregular as the notice of 1 5th 
March, 1941, did not comply with the requirement of the articles as 1t was short by 
one day ‘The pleas of the appellant regarding limitation, waiver, acquiescence 
and laches were all overruled Notwithstanding the re-allotment of the shares by 
Jawhar Mulls, Ltd, after the forfeiture and notwithstanding! that there was a 
reduction of the capital of Jawahar Mulls, with the approval of the Court, on the 
11th August, 1944, in OP No 84 of 1944, the learned judge was of opinion that 
Sha Mulchand & Co., Ltd , should be registered ın respect of 5,000 unissued Rs. ro 
‘shares out of the 16,000 unissued Rs 10 shares available with the company under 
the reduction scheme, though the learned judge did not think fit to grant any inter- 
est to Jawahar Mills, Ltd , in respect of the calls (Rs 25,000) or direct Jawahar 
Mills, Ltd , to pay the dividends ın respect of the shares forfeited There was a 
direction that the respondent-company should pay a sum of Rs 25,000 after the 
insertion of their name in the register as the owner of 5,000 unissued shares 


In this appeal by Jawahar Mills, Ltd , it 1s not now disputed that the forfeiture 
was irregular, but the contention urged 1s that by reason of this irregularity, the 
‘forfeiture was only voidable and not void and that 1t was open to the respondent- 
company to waive or abandon their right to dispute the legality of the forfeiture 
and that in fact by their conduct they have done so, that the claim to rectify the 
register was barred by limitation and that m any event rectification was ımpossıble, 
because the shares are not now available in specie with the appellant-company 
and that ıt is impossible, therefore, to rectify the register, particularly as the trans- 
"Terees of the shares are not impleaded as parties to these proceedings. 


The power of forfeiting the shares for non-payment of calls 1s conferred upon 
the company by its regulations which constitute a contract between the company 
and the shareholders ‘The power, therefore, has to be exercised strictly m accord- 
ance with the provisions of the contract contaıned in the regulations "The articles 

“of Jawahar Milis, Ltd , regarding calls and forfeiture are identical with the articles 
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company’s register These were ın fact the prayers ın the plaint in O.S. No. gg of 
1942 filed by Sundara Ayyar as plaintiff Article 48 of the Limitation Act is-restric- 
ted to recovery of posséssion of specific moveable property which has been lost or 
acquired by theft or by dishonest misappropriation or conversion ‘The conversion. 
need not be dishonest—L P E. Pugh v Ashutosh Sen'. Article 49 applies to other 
specific moveable property whether ıt 1s for recovery of possession or for compen- 
sation fér wrongful taking or injuring the property or wrongfully detaınıng it, 
Under the terms of the Contract Act and the Sale of Goods Act, the shares are also 
€ goods ” within the meaning of those Acts, vide Maneckyı Pestonı v Wadılal Sara- 
bhai €? Co? Therefore, ıt must be taken that the shares ın question are specific 
moveable property within the meaning of articles 48 and 49 of the Limitation Act. 
The reliefs for declaration and ınjunctıon are not within those articles as in both 
the articles the relief that 1s contemplated 1s either possession or recovery of money 
as compensation These two articles provide the period of mutation for actions 
which are described under English Law as actions for detenue and trover If the 
object of the suit or action 1s to recover possession of moveable property-which was 
unlawfully detained it 1s an action for detenue. If on the other hand, the object 
is to recover damages for detention, it 1s trover If the claim 1s for damages for 
conversion which 1s also a form of trover, it falls within the purview of article 48. 
In our opimon, therefore, an action of the nature contemplated by section 38 of 
the Companies Act for rectification of the register does not fall within the purview 
of either of the articles In the absence of any specrfic article, the only alternative 
is to apply the residuary article, article 120 of the Limitation Act The notice of 
forfeiture was issued to the repondent-company on the roth September, 1941, by 
which date the respondent-company ceased toexist It was revived on the 16th 
February, 1945, by the order ın OP No. 199 of 1944 At the moment when the 
cause of action accrued, the respondent-company was not ın existence and therefore 
there ıs no person ın existence capable of instituting the suit until 16th February, 
1945 On the analogy of the principle of section 17 of the Limitation Act, it would 
seem that Limitation does not begin to run until 16th February, 1945, when the 
person capable of instituting an action came into existence. Apart from this 
even if the cause of action dates from the 5th September, 1941, the date of forfeiture, 
the present application which was filed on 5th March, 1946, 1s within the period of 
sıx years under article 120 of the Limitation Act and the action therefore was with- 
in time It may be a question for consideration if more than six years had elapsed 
from the date of forfeiture whether respondent-company which consisted only of 
two shareholders who were also directors, one of them being even a managing 
director, could take advantage of the non-existence of the company from gth Septem- 
ber, 1941, till 16th February, 1945, as ıt would have been open to the shareholders. 
to have taken appropriate proceedings as they did in O P. No 199 of 1944 to revive 
the company earlier They had two opportunities earlier in OP Nos to and 11 
of 1942 to revive the company, but they opposed ıt İt is not open to a person who 
had the right or the remedy to bring into existence a person capable of instituting 
a suit or initiating a proceeding to extend the period of limitation by postponıng 
the steps to bring into existence a person capable of instituting a suit or proceeding. 
However, ıt 1s unnecessary ın this caseto decide that question as even if the cause 
of action began to run from 5th September, 1941, the present proceeding would 
be ın tıme asıt 1s within six years We are therefore of opınıon that the learned 
Judge was right ın holding that the present claim 1s not barred by limitation and 
that it is governed by article 120 of the Limitation Act 


It was next argued for the appellant that by reason of long delay of nearly five 
years, the respondent company 1s disentitled to claim rectification Where a period 
of limitation is prescribed for a suit or proceeding, mere delay is no bar ‘unless it is 
of such a character as to lead to an inference of abandonment of the rıght or unless 
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it is established that the person against whom the action or proceeding 1s instituted 
was actually prejudiced by reason of such delay The appellant relied also upon 
acquiescence, waiver and estoppel before the learned Judge, but for reasons given 
by the learned judge, we agree with him that none of these grounds have been 
established in the present case. The question of abandonment of thé nght and 
prejudice to the appellant by reason of delay, however, stands on a different footing. 


Courts"in England have always viewed with disfavour belated claims for relief 
‘against forfeiture by shareholders whose shares have been forfeited and required 
that the parties interested ın the shares should be vigilant and active in asserting 
their rights. "The share money which the shareholder defaulted to pay was required 
for the adventure of the company of which he was a shareholder and itis not open 
to him tostand by without payment and see whether the company prospers ın business 
or suffers reverses and ultimately to assert his rights when 1t 1s found that the company 
is affluent and 1s paying high dividends The capital is required for the business 
of the company and the shareholder must subject his money, along with the others, 
to the ordinary risks of the business "The fact that the company would be entitled 
to interest on unpaid calls under the regulations of the company 1s no consolation 
to the company when the capital was most needed for the successful running of the 
business. Vice-Chancellor Knight Bruce considered this question at considerable 
length in Prendergast v Turton’ The question came up for consideration. also ın 
Clarke and Ghabmanv Hari? tis the case ofa mining company and the observations 
of Lotd Chancellor (Lord Chelmsford) at page 1453 of the report are apposite 


“The property ıs of a very precarious description, fluctuating continually, sudden emergencies 
arising which require an instant supply of capital, and ın which the faithful performance of engage- 
ments 3s absolutely necessary for the prosperity and even the existence of the concern And, therefore 
where parties under these circumstances stand by and watch the progress of the adventure to see 

“ whether ıt 1s‘prosperous or the contrary, determining that they will mterevene only ın case the affairs 
of the mine should turn out prosperous, but determining to hold off if a different state of things should 
exist, courts of equity have said that those are parties who are to receive no encouragement , that if 
they come to the Court for relief, its doors shall be closed against them , that their conduct being 
inequitable, they have no right to equitable relief ” 


In Rule v Jewell3, there was a delay of six years ın claiming that the shares were not 
regularly forfeited and that they were entitled to be restored and the relief was 
refused on the ground that the action of the plaintiff in lymg by was. entirely 
analogous to the lying by ın the case of Prendergastv Turton'ın order to see whether 
the concern would ultimately turn out sufficiently profitable to make 1t worthwhile 
to assert their clam as shareholders ‘These principles were also accepted by the 
Privy Council and applied in Jones v North Vancouver Land and Improvement Company * 
That was an action by a husband and wife for a declaration that shares standing 
in the name of the wife were not validly forfeited by the company ‘The husband 
was also a director of the company and was a party to the resolution of the Board 
making calls on the shares and also to a subsequent resolution forfeiting the shares 

The notice of the call and the liability of the shares to forfeiture 1f unpaid was posted 
to the wife’s address whith was the address given by the husband. ‘The complaint 
was that the shares were not validly forfeited. The company was in financial 
embarrassment for some time, but subsequently became prosperous and the share 
began to increase in value ‘Twelve years after the call, the action’ was brought 
to declare the forfeiture invalid The action was described by the Privy Council 
in these words -— 


“A proceeding more unmeritorious, more cynically audacious could not well be conceived, even 
if the notices given were, ın fact, defective in form, which ın their Lordships’ opinion, for the 
reason hereafter stated, they are not, or if the service of these notices were irregular, which their 
Lordships think it was not The prıncıples laid down ın Prendergast v Turton! and by Lord Lyndhurs 
on the appeal, and ın the line of cases which followed ıt, fortunately 1t would seem, ın the interest 
of that honesty and fair dealing which ought to regulate the conduct of commercial affairs and the 
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management of companies such as this, are strong enough to defeat such mischievous designs. These 
authorities show that the plaintiffs must ın this case be held to have by their own conduct disentitled 
themselves to the relief they pray for” 


In the present case, Sha Mulchand and Co., though ıt has a separate corporate 
existence, 1s practically identical with the two shareholders ‘The shares were 
acquired in 1938 during the course of the managing agency and the accounts main- 
tained disclose that even the allotment money of Rs 15,000 was not paid by the 
director-shareholders of Sha. Mulchand and Company. After resignation of the 
managing agency in 1939 it was found that they owed to Sha Mulchand & Co, Ltd, 
more than Rs 25,000 ‘The two shareholders concurred and were anxious to have 
the company dissolved under section 24.7 of the Indian Companies Act and obtained 
an order of dissolution on the gth September, 1941 One of them Govındarajulu 
Chetty became an insolvent in 1940 There ıs no reliable evidence on recoid 
to show, that this fact was ever intimated to Jawahar Milis, Ltd Govindarayulu 
Chetty, though he was legally disqualified to be a director, continued to act as 
managing director till the date of the dissolution of the company It 1s obvious 
that the, company was in financial embarrassment and the shareholders had no 
where-withal to pay the calls ın respect ofthe shares It was then not clear whether 
Jawahar Mills, Ltd, would prosper and the shares would appreciate in value 
though ıt is in evidence that in later years Jawahar Mills, Ltd , paid high dividends 
and the shares also appreciated ın value When Jawahar Mills, Ltd, attempted 
in O. P. No. ro of-1942, to revive the company and to have it liquidated, the attempt 
was resisted and Jawahar Milis were obliged to accept a compromise for Rs 11,000 
giving up their claim for the balance out of Rs 25,000 and odd The O P filed 
by the income-tax authorities was also opposed and the resuscitation of the company 
was successfully prevented by paying the amount due as tax to the mcome- 
tax authorities At that tıme they secured the advantage of wiping out a major 
part of the lability of Sha Mulchand and Co, to Jawahar Milis, Ltd Having 
thus secured freedom from hability, Sundara Ayyar started within two days after 
O P No 11 of 1942, was disposed of, the suit (O S No 32 of 1942) against Jawahar 

‘Mills, Ltd , and Palamappa. At the tıme of the settlement of O. P No ro of 
1942 ıt must have been obvious to Sundara Ayyar and Govindarajulu Chetty that 
there was a forfeiture of the shares and that Jawahar Mills, Ltd , must have entered 
into the settlement on the assumption that the forfeiture was good and would not 
be questioned. No doubt there 1s no express stipulation ın the settlement to that 
effect but while Sundara Ayyar entertained the sinister idea in his mind of settling 
the claim ın O P No. ro and thereafter questioning the forfeiture by a suit, Jawahar 
Mulls, Ltd , were unaware of it and they must have then thought that the forfeiture 
would not be disputed, particularly as they had already re-allotted the shares 
forfeited of which notice was also given to Sha Mulchand and Company It must 
have been common knowledge at that time that the shares were no longer available 
with Jawahar Mills, Ltd m the suit, Sundara Ayyar was unsuccessful agaist 
Jawahar Mills and the appeal also shared the same fate He, however, prose- 
cuted the claim against Palamappa in the suit after remand on the footing that 
the forfeiture was good and that he was entitled only to damages It was during 
the pendency of the appeal in the High Court that he thought of reviving the 
company by filing O P No 199 of 1944 as he then found that the habilities of the 
company were wiped out, that the shares ın Jawahar Mills, Ltd , were fast increasing 
in value and were paying high dividends. It 1s with this background that the 
conduct has to be judged The present proceedings are conducted only for the 
benefit of the two shareholders and for the benefit of no other In passing ıt 
may be mentioned that in O P No 199, the learned Judge directed that Jawahar 
Mills, Ltd , should prove for the balance of the amount due to them ın the liquidation 
proceedings notwithstanding the compromise in O P No 10. 


It will be seen therefore that the conduct of these two shareholders 1s analogous 
to the conduct of the plaintiffs ın the cases referred to above They had no idea 
of reviving the company till 1944 and proceeded or acted on the footing that the 
forfeiture was valid No doubt, the right to avoid the forfeiture was in the company 
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of Sha Mulchand and not ın the shareholders. But ıt was open to the shareholders 
to bring into existence the company if they intend to question the forfeiture and 
they must have been well aware of the position that that they themselves could not 
take any proceedings to get rid of the forfeiture Jawahar Mills, Ltd , were 
prejudiced as they had parted with the shares on the footing that the forferture 
was valid and there was also a reduction in the capital with the approval of the 
Court on the 11th August, 1944,ın O P.No 840f1944 They gave up in Ö P No. 
10 of 1942 the balance of the lability of Sha Mulchand to Jawahar Mills, Ltd. 
InO P No 199 of 1944, they were allowed to prove ın liquidation for the balance 
due but even now it 1s not certain whether they would get sixteen annas in the 
rupee in the liquidation proceedings ın respect of that amount By reason of this 
long delay in reviving the company and ım takıng proceedings under section 38 of 
the Companies Act, Jawahar Milis, Lamited, have put themselves ın a situation 
ın which it is ımpossıble for them to restore Sha Mulchand, Ltd, to the register 
ın respect of the 5,000 shares numbering 15,048 to 20,047 In view of these facts, 
if the applicants were Sundara Ayyar and Govındarajulu Chetty, ıt would have 
been a case ın which the relief should be refused ın the light of the principles already 
adverted to. 


Is the company affected by the conduct of its shareholders in view of the 
doctrine ın Salomon’s case? which refused to identify a company with its: controlling 
shareholders The tendency of modern decisions ın England 1s to “ lift the veil of 
corporate personality’? and disregard the corporate form In other words, the cur- 
tain of the juristic personality of the corporation’ is lifted and the conduct of indi- 
viduals behind the mask of juristic person 1s considered A very illuminating dis- 
cussion of this question is found ın a recent book an “Legal Theory” by W Fried- 
mann at pages 375 and 377 (For various purposes, the corporate existence of the 
company 1s ignored, e g, where the corporate form 1s used to evade the ıncome- 
tax and a recent instance of the application of this principle of piercing the veil 
of corporate personality 1s Sith Stone and Knight.v Birmingham Corporation® ın 
which ıt was decided that the possession of a subsidiary company was really on 
behalf of the parent company which was entitled to compensation under the Land 
Clauses Consolidation Act (1845), section 121. It was stated ın that case by 
Atkinson, J (at page 121) * 


“Tt seems therefore to be a question of fact ın each case, and those cases indicate that the 
question is whether the subsidiary was carrying on the business as the company’s business or as 11s 


own”. 

The same doctrine of “lifting the corporate veil” 1s also adverted to ın another 
recent book on the “Province and Function of Law” by Julius Stone Mr Tıru- 
venkatacharı, the learned advocate for the appellant, in his able argument has 
drawn our attention to these authorities and on an examination of the principles 
therein enunciated, ıt seems to us that it is too late in the day to still adhere to the 
strict formalism of Salomon’s case! while the facts stare us in the face and the corporate 
personality 1s utilised to play a game of hide and seek Disagreeing, therefore, 
with the learned Judge, we are of opinion that by reason of this long delay which 
caused prejudice to Jawahar Mills, Ltd, the respondent-company should not be 
granted the relief now claimed 


Apart from this there 1s a more insuperable difficulty in granting the iehef 
to the applicant Jawahar Mills acted all along on the footing that the forfeiture 
was valid and effective, re-allotted the shares anti transferred them to various other 
persons The capital of the company was reduced with the approval of the Court 
on the 11th August, 1944, n O P No 84 of 1944 The shares therefore are not 
available in specie with Jawahar Mills, Limited The learned Judge saw this 
difficulty and stated ın the judgment that ıt was agreed by both pafties before 
him that in the circumstances 1t was impossible to make an order of rectification. 
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Notwithstanding this conclusion of the learned Judge, he directed Jawahar Mills, 
Limited, to recognise the applicant as shareholder ın respect of 5,000 shares out. 
"Of the .16,000 umissued Rs to shares of Jawahar Mills which came into existence 
under the reduction scheme. It is difficult to find any legal basis for this substi- 
tution The principle of substituted security recognised by decisions of the Privy 
‘Council and this Court has no application. It was argued on behalf of the respondent 
that Mr*Tıruvenkatacharı, the learned Advocate for the appellant, admitted before 
the learned Judge that the shares could be so substituted On reading the judgment 
of the learned Judge and after hearmg Mr Tıruvenkatacharı on this question, 
we are unable to agree with the contention of the learned advocate for the respondent 


_that Mr Tıruvenkatacharı agreed to the substitution of the shares for the shares 


forfeited He throughout contended that as the shares were re-allotted to strangeıs 
who are not parties to the proceedings, 1t was not possible to set aside the forfeiture, 
and he also relied upon the fact that the share capital of the company was reduced 
with the approval of the Court Havıng contended so strenuously before the 
learned Judge that 1t was not possible to restore the name of Sha Mulchand to the 
register, ıt 1s inconceivable that he would have agreed to give up the case of his 
client He seems to have agreed only as an alternative that if all his contentions 
were overruled and the learned Judge thought that notwithstanding the difficulty, 
in the way of granting the relief for rectification, the applicant company should be 
‘restored to the register, the only shares available being the 16,000 shares of Rs. 10 
‘each umssued, the applicant company could be recognised as a shareholder in 
respect of 5,000 out of those shares The learned Judge stated ın his judgment — 


““ It is agreed by both parties that the proper order will be for the Applicant-company to be 
placed on the regiter ın respect of 5,000 of the unissued Rs ro share and 1 order accordingly ” 


So, counsel was driven to the necessity as a last resort of helping the Court with the 
solution of a difficulty as to what the Court should do when the Court had made 
‘up its mind to grant the relief The only course open and suggested by the counsel 
was to recognise the applicant company for the 5,000 of the unissued shares of 
16,000 We do not therefore think that the counsel 1s precluded from raising 
tthe point that it is ımpossible to rectify the register in the circumstances of this case 


The principles governing specific restitution of moveable property are contained 
in sections 10 and 1 of the Specific Relief Act If for reasons beyond the control 
‘of the defendant 1n an action, the property 1s not available, it 1s impossible to compel 
him to deliver possession of the specific moveable property The ‘only 11ght in 
such an event of the party ınjured 1s to claim the value of the property. In a 
proceeding under section 38 of the Indian Companies Act, the Court has no juuis- 
diction to grant the value of the property In a proceeding under section 38, the 
Company can only be ordered to pay damages when their register 1s ordered to be 
rectified In other words, ıt is only as incidental to the relief of rectification that 
‘damages can be granted, see In re Ottos Kofye Diamond Mines Lid ,+ 


Further, the Court cannot order rectification of the register ın respect of the 
particular shares claimed by the-applicant ın the absence of third parties whose 
rights will be affected by the rectification If the applicant’s right 1s only to get 
the particular shares and not more, he cannot get that relief ın these proceedings 
as he has not impleaded as parties the transferees of the shares, notwithstanding 
that such information was available on record as the appellant filed documents 
furnishing the necessary information, see Ontario Jockey Club v McBride? and Re 
‘Greater Britain Insurance Corporation Lım., Ex parte Brockdorff* 


We are therefore unable to agree with the order passed by the learned Judge 
"The appeal has therefore to be allowed and the order of the learned Judge set aside 
with taxed costs throughout We understand that in pursuance of the Order 
of the learned Judge, the applicant company paid a sum of Rs 25,000 to the appel- 
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lant and there should be a refund of the amount by the appellant to the person: 
who paid ıt This order will be communicated to the Registrar of Joint Stock. 
companies, as we understand that the rectification of the Register directed by the 
learned Judge has beefi carried out ın the registers of the Registrar of Joint Stock, 
companies. We certify for two counsel. : 


KS. | —— : Appeal allowed... 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mr Justice PANCHAPAKESA AYYAR 


. Appellanis*™ 
0. . $ - 
Muthukumaran and others Respondents 


Hındu Law—-Foint family—Father endorsing promissory note for valuable consıderatıon—Endorsee filing sutt! 
—Death of father—Decree against assets of father ın hands of sons and grandsons—Execution against father's- 
estate ın the hands of sons—Whether legal—Whether binding on sons’ shares—Whether entire estate could be 
attached : 


A suit was filed against a Hindu father by an mmediate endorsee of a promissory note executed: 
ın favour of the father by a third party and endorsed by the father for valuable consideration 
“Though the suit was dismissed ın the trial court, on appeal a decree was passed ın favour of the 
plaintiff By that tıme the father had died and so the decree was passed against the asscts of the 
father ın the hands of hissonsand grandsons ‘The properties in thew hands were sought to be 
proceeded against ın execution by the decree-holder On the question (1) whether the debt was 
an avyavaharika debt and as such could not be binding on the sons, (2) whether the ancestral’ 
properties could be attached ın execution and (3) whether the sons’ shares also could be the 
subject of attachment ın execution against the father, 


Led 


Held, (1) that the endorsor ın this case being not a mere surety but a person obliged to make good 
the amount ın case the title he warranted by endorsing the promissory note proved useless, there 
was no question of any surety debt . 


(2) That where there was a pious obligation existing, a decree could be passed against the sons 
and grandsons and could be executed not only against the father’s separate estate but also against the 
joint family assets in their hands 


Venkataswamt v. Tatareddı, (1946) 2 ML J. 361, Applied , and 
(3) That ın the absence of a genuine partition among the yudgment-debtors the entire ancestral’ 
property could be proceeded against 
Appeal against the order of the District Court, South Arcot, dated 5th Sep- 
tember, 1946 ın A S No 8 of 1946 (E P R. No 427 of 1944 1n O S No 60 of 
1932, District Munsiff Court, Kallakurıchı). 
V. C Viraraghavan for Appellants 
M $ Venkatarama Aıya for Respondents 
The Court delivered the following © 


TUDGMENT —The appellants ın this second appeal are the sons of one Kumara-- 
swam Pillai and are aggrieved at the jomt family properties in their hands being 
proceeded against for recovering the decree amount in O S No 60 of 1932, on the 
file of the District Münsiff”s Court, Kallakuricht. That suit was filed against 
Kumaraswami Pillai, the father of the appellants, by one Ayya Pillai, an immediate 
endorsee of a promissory note executed in favour of Kumaraswam1 Pillai by some 
person and endorsed by him for valuable consideration The trial Court dismissed 
that suit; but, on appeal, a decree was passed, ın 1937, ın favour of the plaintiff. 
By that tıme, Kumaraswamı had died So, the decree was passed against the 
assets of the deceased Kumaraswamı Pillai in the hands of his sonsand grandsons, 
defendants 2 to 6in the suit ‘The decree was sought to be executed by attaching 


“and bringing to sale the joint family properties ın the hands of those defendants. 


The appellants, the two sons of Kumaraswamı Pıllaı, felt aggrieved by this. They 
filed an objection against such execution The District Munsiff of Kallakurichi 
dismissed the petition and held that the properties were liable to be proceeded 
against They went ın appeal to the District Judge of South Arcot who too held 
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— that the properties were hable to be proceeded against and that in fact the decision: 


in prior proceedings would operate as res judicata. He dismissed the appeal with. 
costs. Hence this second appeal. \ 


/ 


The learned advocate for the appellants has urged three main contentions 
before me. I may add that none of these contentions seems to have been urged 
before the,lower appellate Court , but, as they are pure arguments ın law, I have 
heard and decided them The first point urged was that the debt in question 
was an Avyavaharika one, being in the nature of a surety debt, and that, under the 
Privy Council ruling in Kesachand v Uttamchand1, the theory of pious obligation 
would not apply to this case I have looked into that ruling , that has no applı- 
cation to the facts of this case Their Lordships have remarked that, to make 
the ancestral property liable, there must, in reality, be a debt due by the father, 
and that, unless the security bond was executed by a surety for a debt due by himself, 
the doctrine of pious obligation of the sons to pay their father’s debts cannot make 
the transaction binding on ancestral property That ıs undoubtedly so, and has 
long been the law But, here, there 1s no question of any security bond or surety 
debt Kumaraswami Pilla: endorsed a promissory note executed ın his favour ın 
favour of Ayya Pillai, the plaıntıfın O S No 60 of 1932, after receiving valuable 
consideration from hım As regards Ayya Pilla1, he was not a mere surety, but 
a person obliged to make good the amount 1n case the title he warranted by endorsing 
the promissory note proved to be a broken reed, as ın this case, where the promissory 
note was held to be unsupported by consideration 


The second contention was that the decree, as it stood, had only been granted 
against the assets of Kumaraswamı Pillai ın the hands of the appellants and others, 
and that, as Kumaraswamı Pillai had no self-acquired properties of his own, but 
only ancestral properties, which descended by survivorship to these appellants, 
and others, both the lower Courts went wrong in allowing execution to proceed 
against such ancestral properties The argument is untenable It has been held 
by a Bench of this Court, ın Venkatasam: v Tatareddi?, that, in cases like these, 
where there 1s a pious obligation on the part of sons and grandsons, a decree can 
be passed against them and can be executed not only agamst the father’s separate 
property but also against the joint family properties of his in their hands Indeed, 
it was remarked there - 

“We consider that, ın view of section 53, the Subordinate Judge should not have limited the 


decree to the separate assets of the father ın the hands ofthe sons, but he should have made ıt apply 
as well to the share of the father ın the family estate ın the hands of the sons ”, 


and the decree of the Subordinate Judge was amended accordingly It was urged 
by the-learned advocate for the appellants that ın this case there was no specific 
decree against the ancestral properties. Happily, there 1s also no specific decree 
against the separate properties of the father alone and there 1s no need for any 
amendment as ın the Bench case. The ruling in Krshnamurthe Iyer v Katlasam 
Âıyar3 has also made it abundantly clear that, at any rate, as regards the Madras 
Presidency, ancestral properties in the hands of sons and grandsons can be proceeded 
against freely to enforce their pious obligation under a decree. I may also add 
that, if ıt were otherwise, great hardship will result to the decree-holders against 
fathers, as most of these fathers have only ancestral properties and have not got 
any self-acquired properties of their own to be proceeded against , and the theory 
of pious obligation will become a costly futility in many cases, if the ancestral 
properties are not to be proceeded against 


The last contention was that not only the father’s share of the ancestral properties 
but all the ancestral properties were being proceeded against, 1n spite of the partition, 
and that this at least was illegal. 1 cannot agree The partition was found to be a 
bogus and nominal one, like the promissory note itself, it is obvious that a dead 
father who died undivided cannot have any specific share in the ancestral properties. 
to be proceeded against, and,that the entire ancestral properties can be proceeded 
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75 under the theory of pious obligation for a decree obtained against the © 
father. | 


In the result, the second appeal deserves to be, and 1s hereby, dismissed with 
‘costs Leave refused. , 


ne , Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr JUSTICE SUBBA Rao. 


- 


‘Clement Aaron .. Petrtroner* ” 
0 
Kallat Pathanhara Veethıl Chatu Nayar and others .. Respondents., , 


R Malabar Tenancy Act (XIV of 1930), section 3 (0) —Lessee for the purpose of constructing a smithy—If a 
tenant’ under the Act. 


A lessee for the purpose of constructing a smıthy who has agreed to pay rent 1s a tenant within 
the meaning of section 3 (v) of the Malabar Tenancy Act It cannot be said that the word tenant 
only means an intermediary, a kanomdar, kuzhikanomdar and a verumpattamdar 

Petition under section 115 of Act V of 1908, praying that the High Court 
-will be pleased to revise the order of the District Munsiff’s Court, ‘Taliparamba, 
‘dated the 18th June, 1947, in R. I A. “No. 31 of 1947, n O S No 48 of 1946. 


4 Achuthan Nambiar for Petitioner. 
D. A. Krishna Vanar for Respondents. ə 
The Court delivered the following - 


TUDGMENT —The only question in this revision is whether the petitioner who 
is a lessee for the purpose of constructing a smithy 1s a tenant within the meaning 
of the Malabar Tenancy Act Under the document the respondent took pos- 
session of the land from the Jandlord for two years for the purpose of erecting a 
smithy agreeing to pay a rent of Rs 6 per year in-the paramba belonging to the 
landlord. The tenant ıs defined ın the Malabar Tenancy Act under clause (0) 
of section 3 which reads as follows : , 

€ “"Tenant” means any person who has paid or has agreed to pay rent, or other consideration 
.for his being allowed by another, to enjoy the land of the latter, and includes an intermediary, a 
kanomdar, a kuzhıkanomdar, and a verumpattamdar of any description” 
The respondents ın this case are clearly persons who agreed to pay rent for their 
being allowed to enjoy the lands, and, therefore, 6?:ma facie, they are tenants within 
the meaning of clause (0). ı 


The learned counsel for the petitione? argues that under the Malabar Tenancy 
Act tenant only means an intermediary, a kanomdar, kuzhikanomdar and a verum- 
pattamdar In effect his contention 1s that the word “ includes’? must be read 
as “means” This argument 1s contrary to the plain meaning of the terms used 
in the definition and also contrary to the express provisions of the section The 
definition of a tenant ın the Malabar Tenancy Act 1s very comprehensive though 
the rights and liabilities of the four classes of tenants mentioned therein are dealt 
with in greater detail than in the case of persons who do not come under one or 
‘other of the said categories Section 2 of the Act only exempts particular class of 
tenants from the operation of the Act and it 1s not argued that the respondents 
.came under that class of tenants. Yahya Al, J,ın G M P No. 4281 of 1946 
held that a lessee of land for the purpose of storing timber 1s a tenant within the 
meaning of the Malabar Tenancy Act I therefore agree with the lower Couit 
ithat the respondents are tenants within the meaning of the Malabar Tenancy Act. 


The civil revision petition is dismissed with costs. 
V.S. —- ə Petition dismissed. 


\ 


- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —SMr Justice Mack. 


Karra Lakshmınarasımhayya Pehtoner” 
v3 ü . 
Sri Mahant Prayag Dossjee Varu (since deceased) and another o. Respondents 


Curl Procedure Code (V of 1908), section Go—Decree in suit prior to 1st June, 1937 —7udgment-debtor s 
salary Rs 52 only—İf could be attached—Act IX of 1937—Act V of 1943 


A teacher of a High School drawing a monthly salary of Rs 52 was the judgment-debtor ina 
case filed against hım and a portion of his salary was attached on a consent order passed ın 1938 In 
the execution stage the Court held that the salarv of the teacher was attachable despite the Amend- 
ang Act V of 1943 which repealed repealing Act IX of 1937 On the question whether under the 
law as ıt stands, salaries of private persons ın sults filed against them prior to Ist June, 1937, are 
exempt from attachment up to Rs 100 or whether such decrees also are to be regulated by the same 
procedure as decrees obtained subsequent to Ist June, 1937, 


Held that ıt was consciousness ofthe inequity of section 3 of the Act IX of 1937 discriminating 
as ıt did between class of yudgment-debtors which led to the later amendment by Act V of 1943, 10 
‘particular section 3 being repealed. 


Therefore no part of the petitioner’s (teacher’s) salary was attachable on the ground of even a 
consenting order The anomalies resulting from section 3 of Act IX of 1937 making invidious 
distinctions between different classes of lowpaid employees, may well have been a determining 
factor ın the repeal of the Act, not merely as unnecessary being already incorporated ın section 60, 
Civil Procedure Code, but also with the object of domg away with section 3 of the Amending Act 
IX of 1937 and bring ın all yudgment-debtors subsequent to Act V of 1943 on the same footing as far 
as procedure ın execution against them 1s concerned, irrespective of whether decrees were obtained 
against them ın suits prior to or subsequent to Ist June, 1937 


Petition under section ‘115 of Act V of 1908 praying that the High Court will be 
pleased to revise the order of the District Couıt, Chittoor, dated tir March, 1946, 
ın A.S No 431 of 1945, preferred against the order of the Court of the District 
Munsiff, Tirupathi, dated rgth October, 1945, in E. P No. 28 of 1944, in O. S. No. 


190 of 1933 
C A Vatdyalingam and T Rangaswami Awyangar for Petitioner 
V M Ramaswamı Mudahar and N Gopala Menon for Respondents. 
The Court delivered the following 


TUDGMENT —The petitioner 1s a teacher in the T. T. D. High School, Tirupathi, 
drawing a salary of Rs. 52. On a decree obtained against him in a-sut filed prior 
to Ist June, 1937, Rs 7-8-0 of his salary was attached on a consent order passed 
by the District Gourtof Chittoor in GM. A No 35 of 1937 on rith January, 1938 
In an execution petition filed ın 1944 by the decree-holder the District Munsiff 
held that the salary of the yudgment-debtor was attachable despite the Amending 
Act V of 1943 which repealed Act IX of 1937. Both Acts made very important 
exemptions from attachment in the case of all persons, whether public officers 
or not, drawing a salary of less than Rs. 100. Section 3 of the Act IX of 1937 
made the amendments mapplicable to proceedings arising out of any suit insti- 
tuted before Ist June, 1937 This Act was one of those repealed by the Repealing 
and Amending Act XXV of 1942, and a further Act, Act V of 1943, further amending 
section 60, Cıvıl Procedure Code, was subsequently enacted making certain modifi- 
cations and amendments to this section, as already amended by Act IX of 1937, 
which amendments had been incorporated into section 60 Section 3 of Act IX of 
1937 1s not repeated ın Act V of 1943 The point arising for determination 1s 
whether under the law as it stands, the salaries of private persons ın suits filed 
against them prior to 1st June, 1937, are exempt from attachment up to Rs 100, 
or whether such decrees also are to be regulated by the same procedure as decrees 
obtained subsequent to 1st June, 1937 The District Münsiff took the view that 
Act V of 1943, made no alteration in the law as laid down by Act IX of 1937. He 
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held that his salary was still lable to be attached. The learned District Judge 
confirmed this finding following the Bench decision of the Bombay High Court in: 
Manılal Bhachand v. Mohanlal Maganlal! 


The point involved 1s one of some importance affecting as it does a class of 
Judgment-debtors in needy circumstances ‘The case which the learned Judges 
of the Bombay High Court were called upon to consider was of a clerk ın she employ- 
ment of a mill against whom a decree was passed ın a suit filed on Ist June, 1937. 
It was held that the whole of his salary including his dearness allowance was lable 
to attachment under section 60, Civil Procedure Code, as it stood prior to the 
Amending Act IX of 1937, by virtue of section 3 of that Act > 


One reason which led to that decision was that the amendment ın section 60, 
Civil Procedure Code, effected by Act IX of 1937, having been incorporated into the 
‘Code itself, there was no necessity of burdening.the Statute book with Act IX of 
1937, and it was therefore repealed by the Repealing and Amending Act XXV of” 
1942. “The repeal therefore was held not to affect the rights and lıabılıtıes created! 
by that Act which preserved for decree-holders ın suits filed before Ist June, 1937, 
a right to attach all salaries in accordance with section 60 as it stood on the date 
ofthe amendment Their Lordships observed in this connection 

“ VVe do not think that Act V of 1943 was intended to take away pre-existing rights preserved 
by section 3 of Act IX of 1937 since the amendments made by it were only verbal” 5 
Another ground on which this decision was based was that section 4 of the Repealing 
and Amending Act of 1942 laid down that it shall not affect any act or regulation 
in which such enactments had been applied, incorporated or referred to, nor shall 
it affect any right, title, regulation or lability already secured or incurred or any 
remedy or proceeding ın respect thereof With great respect to the Bench of the 
Bombay High Court, I am coönstramed to disagree from that view and unable 


to follow ıt Section 3 of Act IX of 1937 with the heading retrospective effect,, 
reads as follows ç 


“The amendments made by section 2 shall not have effect ın respect of any proceedings 
arising out of any suit instituted before ist June, 1937 ” 
Section 2 made very important amendments doing away with the distinctions 
between salaries of public officers, servants of railway companies or local authorities 
and private employees placing them all on the same basis so far as attachment 
was concerned exempting the first hundred rupees and one half the remainder of 
such salary We are in thé domain of procedural law which 1s obvious from the 
mere fact that we are concerned with amendments to the Civil Procedure Code 
The general principle as stated by Maxwell in his Interpretation of Statutes, gth ‘ 
edition, at page 233, 1s that alterations ın procedure are retrospective, unless there 1s 
some good reason against it. This is well-settled law based on Gardner v Lucas?’ 
and Kimbray v. Draper? There can therefore be no doubt that had it not been for- 
section 3 of Act IX of 1937 which specifically withdrew retrospective effect to the 
amended procedural law to suits filed prior to Ist June, 1937, decrees on such suits. 
would have been governed by the new procedure 


, Now Act IX of 1937 has been repealed by Act V of 1943, which, no doubt 
as observed in the Bombay decision so far as 1t related to amendments of section 60 
already effected by Act IX of 1937 and incorporated ın the section, made some 
other changes on this basis Where, however, I am with respect unable to agree 
ıs that section 3 of Act IX of 1937 can be brought within the category of these other 
amendments already incorporated in section 60, Civil Procedure Code, under 
cover of section 4 of the Repealing and Amending Act XXV of 1942 The exact 
wording of the first part of section 4, which is relevant for our purposes, 1s this 
“The repeal by this enactment shall not affect any act or regulation ın which such enactment. 
has been applied, incorporated or referred to ” 
m km ——————.z 
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There 1s no authority under Act IX of 1937 for the incorporation of section 3 into 
section 60, Civil Procedure Code, and the taking away of the retrospective operation 
of these amendments which does not affect the procedural Jaw as a whole under 
-section 60, Civil Procedure Code, as finally amended, can only derive its sanction 
from section 3 of Act IX of 1937. I am therefore led to the view that the repeal 
of Act IX of 1937 by Act XXV of 1942, has the result of repealing section 3 of 
that Act which 1s not preserved by anything under section 4 of Act XXV of 1942. 
With respect therefore,I am unable to agree with the view taken in the Bombay 
‘decision that Act IX of 1937 having been incorporated ın the Code itself, there was 
no necessity to burden the statute book with ıt and that ıt was therefore repealed 
without affecting the existing rights and habilities created by that Amending Act. 
Had the Legislature intended to restrict the retrospective operation imposed by 
‘section 3 of Act IX of 1937, I think this should have been specifically retained in 
the Amending Act V of 1943, in view of the earlier Act having been repealed. At 
the tıme Act IX of 1937 was enacted the intention of the Legislature when dealing 
with the rights and procedure together, may well have been that old rights would 
have to be determined by the old procedure and that only new rıghts under the 
substituted section were to be dealt with by the new procedure The anomalies 
resulting from section 3 of Act IX of 1937 making invidious distinctions between 
procedure applicable to judgment-debtors ın general, ın view of the Amending Act 
itself which sought to do away with such invidious distinctions between different 
classes of low paid employees, may well have been a determining factor in the 
repeal of this Act, not merely as unnecessary being already incorporated in sec- 
tion 60, but also with the object of doing away with section 3 of the Amending 
Act IX of 1937, and bringing in all judgment-debtors subsequent to Act V of 1943 
on the same footing so far as procedure in execution against them 1s concerned, 
irrespective of whether decrees were obtained against them ın suits prior to or 
subsequent to Ist June, 1937 Maxwell has observed at page 234 of his Interpre- 
tation of Statutes that even a new procedure would be presumably inapplicable 
where its application would prejudice rights established under the old or would 
involve a breach of faith between the patties Tt is extremely difficult to hold that 
a procedural right to attach the salary of a class of low paid employees in toto under 
the old law 1s an established right which should not be interfered with under this 
principle, or, that its withdrawal would involve a breach of faith between the parties. 
It ıs open to the decree-holder ın a suit prior to 1937 to continue to execute his 
decree on exactly the same conditions as decree-holders ın suits instituted subse- 
quent to Ist June, 1937 1 prefer to take the view that ıt was consciousness of the 
inequity of section 3 of Act IX of 1937 discriminating as 1t did between class of 


judgment-debtors which led to this Act IX of 1937, ın particular, section 3 being 
repealed 


Coming to the present case, ıt clearly makes no difference that the attachment 
of Rs 7-8-0 of the petitioner’s salary was effected by a consent order in an appeal 
on the execution side in which he raised some other contentions- No part of the 
petitioner’s salary 1s now attachable nor can any consent order passed on the 
basis of the old procedural law legalise this attachment subsequent to Act V of 1943 
and render it operative [In the result, in the view I have taken, the petition 1s 
allowed, but ın, the circumstances I direct the parties to bear their own costs 


KC Petstion allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Tusrice RAJAGOPALAN. 


The Public Prosecutor : .. Appellant* 
0, ag - i 
A. K. Gopalasvvamı Pillaı .. heşbondant. 


Indian Army Act (XI of 1878), section 22 —Meanıng of * delwery’. R 


Section 22 of the Arms Act punishes “ delivery’ It must be a conscious delivery. It need not 
necessarily be a,physical delivery ın that there must be proof that the accused delivered with his 
hands a firearm to another ; but from the circumstances of the case the only possible inference 
must be that the firearm ın question was delivered Merely because a person leaves in a house of 
his, which 1s temporarily leased to another, a firearm belonging to him, from that factum alone, 
ıt cannot be inferred that the firearm was delivered to the tenant for hıs use 

Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid respondent (Accused by the Sessions Judge of East 
Tanjore Division at Negapatam in Criminal Appeal No. 36 of 1948, dated 12th 
April, 1948, preferred against the judgment of the Court of the Additional First. 


Class Magistrate, Negapatam, in C C No. 2g of 1948. 2 
The Assistant Public Prosecutor (A S Stvakaminathan) for Appellant. 
P, Bası Reddi and P Rajamanıckam for Respondent. 
The Court delivered the following 


TUDGMENT —The appellant was licensed to possess and usea DBBL. gun 
which bore the number 75,710 The accused had two houses, one in which he 
lived and the other ın which apparently he kept his gun. The gun itself appears 
to have been kept in a gun case and the gun case was kept in an almyrali in the 
house at the rear. It was common ground that on the day the police searched the 
rear house it was in the possession of one Kolandavelu. What other objects were. 
traced to the possession of Kolandavelu we are not concerned with in this case. 
The Police found the DBB.L gun m the open gun case in the almyrah with 
its doors closed but not locked. "The only other article declared to have been 
found in that almyrah was M. O. 2. but whether M. O 2 belonged to Kolandavelu 
or to anyone else there was nothing ın evidence to indicate. The learned First. 
Class Magistrate convicted the respondent under section 22 of the Arms Act with . 
having delivered the gun to Kolandavelu who admittedly had no licence to possess. 
or use a firearm of that kind On appeal the learned Sessions Judge acquitted 
the respondent holding that there was no proof of delivery as such within the 
meaning of section 22 of the Indian Arms Act. Against that order of acquittal the 
Government have preferred this appeal. 


I see no reason to differ from the learned Sessions Judge. What section 22 
punishes 1s ‘delivery’ It’ must be a conscious delivery. It need not necessarily 
be a physical delivery ın that there must be proof that the accused delivered with his 
own hands the gun in question to Kolandavelu’, but from the circumstances of 
the case the only possible inference must be that the gun in question was delivered. 
All that the prosecution was able-to prove was that the gun, disjointed, in an open 
gun tase, was found in an almyrah in the house ın possession of Kolandavelu. 
There was nothing to show that Kolandavelu knew what were the-contents of the 
almyrah, the doors of which were closed though not locked ‘There was nothing 
in evidence to indicate that Kolandavelu had the use of the almyrah with the 
express or ımplıed permission of the accused. To reiterate there was nothing 
to indicate to whom M O No 2 belonged ‘There was nothing to indicate that 
the accused could not go into the house and take possession of the gun whenever 
he wanted Kolandavelu apparently lived alone ; and if the evidence of D W e 
is to be accepted Kolandavelu arrived in that house and took possession of it only 
the evening before the search. Merely because a person leaves in a house of his. 


* Crl Appeal No. 350 of 1948. z 2ath -November, 1948. 
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which ‘1s temporarily leased to another the articles belonging to him, from that. 
factum alone ıt cannot be inferred that these articles were delivered to the tenant 
for his use. That was all that the prosecution was able to prove with reference to 
the gun ın question. The learned Sessions Judge was right ın his view that the 
evidence on record did not disclose the delivery contemplated by section 22 of the 
Arms Act., The appeal ıs dismissed. 

V.PS. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. JusTicE RAJAGOPALAN. 


5. Narayanan .. Appellant*® 
0. ' 
The District Board, Salem, by its President .. Respondent. 


, Madras Local Boards Act (XIV of 1920), section 225—Scope of—Statutory restrictions embodied in— 
Contracts which are and which are not affected by—Contract of service between a Medical Officer of a rural 
dispensary and the Disirict Board—Surt for damages for breach of—Pertod of limitation brescribed by section 225, 
tf applicable, 


Where a contract 1s entered into ın the direct exercise of a statutory power by the Preisdent 
of a District Board 1t would come within the scope of section 225 of the Madras Local Boards Act.. 
But where the contract 1s only incidental to the exercise of a statutory power, the claim based upon: 
such a contract will not be hit by the special statutory restrictions embodied ın section 225 of the 
Local Boards Act 


Athımannıl Muhammad v Malabar District Board, (1434) 68 MLJ 125: ILR 58 Mad. 746; 
Padmanabhun: Narasımhadas v District Board of Kistna, AIR, 1938 Mad. 239; Disirict Board of 
Poona v Vishnu Raghoba, (1932) IL R. 57 Bom 67, referred to 

A contract of service which the District Board through its President and a doctor enter into for the 
employment of the latter as the medical officer of a rural dispensary for a certam number of years 
1s not a contract entered into by the President in the discharge of a statutory hability In the main- 
tenance of dispensaries, if a President of Local Board chooses to employ a medical officer and 
chooses to enter into a contract with him, it might be ultimately to discharge his lability and. 
exercise the right conferred upon the President by clause (4) of rule 1 (A) of schedule V of the 
Madras Local Boards Act But such a contract is only incidental to the discharge of that hability 
and the exercise of that right by the President The contract itself is not entered into in the 
exercise of any specific direction to that effect ınthestatute Hencea claım based upon such a 
contract will not be affected by the period of limitation prescribed by section 225 of the Act. 


Appeal against the decree of the District Court, Salem, in A S. No. ısı of 
1944, preferred against the decree of the Court of the District Munsiff, Sankaridrug, 


in O. S No. 27 of 1943. 
V. S. Ramaswamı Atyangar for Appellant 
Basheer Ahmed, Sayeed for Respondent. 
The Court delivered the following 


TUDGMENT —Ex P-1 is the contract of service which the respondent, the District 
Board, Salem, and the plaintiff-appellant entered into for the employment of the 
plaintiff as the medical officer in charge of a rural dispensary for a period of three 
years. The plaintiff was first posted to Elachıpalayam as medical officer of the 
rural dispensary there. On 3rd June, 1941, the services of the plaintiff were 
terminated (vide Ex P-4). On appeal to the Government, the plaintiff was. 
1elnstated ın service on 31st December, 1941 He was out of office between grd 
June, 1941 and şist December, 1941. ° 


The plaintiff followed up his remstatement by instituting the suit out of which 
this second appeal arises He claimed Rs 287-7-0 by way of subsidy from the 
second defendant, Rs 338-11-0 by way of damages from the first defendant, the 
District Board, and, ın the alternative, the entire sum of Rs 626-2-0 as damages 
from the first defendant, the District Board ‘The trial Court held that the dismissal 
of the plaintiff was wrongful ; but the learned District Munsiff upheld the first 
defendant’s contention, that the suit was barred by section 225 of the Madras 





* S.A, No. 877 of 1946 and G.MP. No. 2093 of 1949. 15th March, 1949. 
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Local Boards Act as it had been instituted more than six months from the date on 
which the cause of action arose. The plaintiff’s swt was dismissed. At the stage 7 
of appeal, the first defendant-Dıstrıct Board accepted the correctness of the finding 
of the trial Court that the dismissal of the plaintiff was wrongful. The only question 
that the learned District Judge considered was whether section 225 of the Madras 
Local Boards Act was a bar to the plaintiff’s claim The learned District Judge 
agreed with the learned District Munsiff on that issue and the appeal was dismissed. 
The second appeal has been preferred by the plaintiff and the only respondent in 
the second appeal ıs the District Board. 


The main contention of the learned advocate for the appellant was that sec- 
tion 225 of the Local Boards Act and the special period of limitation prescribed 
‘thereunder did not apply to a suit to enforce contractual obligations incurred 
under a contract entered into by the District’ Board and a person like the plaintiff. 


Section ,225 runs : 


“(ı) No suit or other legal proceedings shall be brought against any local Board . . . in 
respect of any act done or purporting to be done ın execution or intended execution of this act or any 
rule, by-law, regulation or order made under ıt or ın respect of any alleged neglect or default in 
the execution of this act or any such rule, by Jaw, regulation or order until the expiration of two 
.months next after notice ın writing ... 


(2) Every such proceedings shall, unless ıt 1s a proceeding for the recovery of immoveable 


property or for a declaration of title thereto, be commenced within sıx months after the date on which 
ithe cause of action arose ” 


The learned District Judge seems to have based his decision ın this case, that sec- 
tion 225 applied to the plaintiff’s claim, on Athimannl Muhammad v. Malabar District 
Board’, Varadacharıâr, J , observed at page 749 thus * 


“€ "The real test ıs whether what 1s complained of 1s some act done in pursuance of the statute. 
In cases where there 1s no dispute as to the existence ofa contract, all further rights and habulities 
between the parties are governed by the ordinary law relating to contracts , and ıt ıs true enough, 
ın such a case, to say the rights and hhabilities of the parties ın respect of the contract are matters of 
ordinary law and not matters governed by the statute But where, as in the present case, we find 
ithat the cancellation of the acceptance of the plaintiff’s offer is the necessary result of what the President 
thought, ın accordance with the terms of the Act as he interpreted them, his duty to accept, mz , 
‘the highest tender we cannot say that the question does not relate to an act done under the 
statute The right to levy tolls 1s a special privilege conferred by the statute upon local bodies and, 
under the terms of section 106 (1), Local Boards are authorised either to manage the collection of 
the tolls themselves or through their own agency or to lease them out İn either case, what the 
President as representing the Board does ın connection with the leasing out of the rıght to levy tolls 
is undoubtedly an act done ın execution of his powers or duties under the Act ” 7 


The scope of the principles which underlay the actual decision ın Athzmannil 
Muhammad v Malabar District Board! was discussed by Beasley, CJ, in 
Padmanabhum Narasimhadas v District Board, Kistna* Referring to the clarm in 
Athımannıl Muhammad v, Malabar Disinct Board, Beasley, GC J , observed * 

— “There, the suit was filed . .. claiming damages on the ground that its President 
improperly cancelled a contract of lease The President in performance of what he 
thought was his duty under the Madras Local Boards Act, as he interpreted the same, accepted 


a higher offer by another person and the cancellation of the acceptance of the original offer was the 
necessary result .. ” b : 


* 


The clam Beasley, CJ, had to adjudicate upon was for the recovery of the 
balance of an amount due to the plaintiff under a contract bade with the District 
Board Applying the rule which is formulated in Athimanml Muhammad v. Malabar 
District Board}, Beasley, C J , was of opinion that the claim based upon the contract, 
that 1s, upon a breach of the contract, was outside the scope of section 225 of the 

-Madras Local Boards Act In reaching that decision, Beasley, C J, relied upon 
a decision of Venkataramana Rao, J, in GC. R P. No. 1913 of 1934 


Varadachariar, J , himself, who delivered the yudgment ın Athemannil Muhammad 


vv. Malabar District Board1, held in Sivasankaram v. Taluk Board, Penukonda? * 


“ "The provision for notice in section 225 as well as the enactment of a shorter period of lımı- 
‘tation are co-extensive except as regards suits for ımmovcable property There is always a distinction 
rs m aa ayyy mmm 


1. (1934) 68 MLJ 25" LL.R. 58 Mad 2 AIR 1938 Mad 239. : 
“746, 3. AIR 1936 Mad. 945 


* 
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\ 


between the cases ın which notice is necessary under section’225 and the cases in which notice is not 
mecessary Where on the allegations m the plaint, the suits do not arise out of anything done by 
the Board ın the discharge of a statutory duty, the suits are mamtainable without issue of notice 
and are not barred by limitation under the special provisions of section 225.” > 


Li 


İn that case, the claım was for re-imbursement under an arrangement agreed to by 
the Taluk Board of Penukonda to pay the plaintiff the expenses incurred by him 
in certain*contemplated proceedings ‘The claim was on the basis of a breach of 
the contract. 


It may be recalled that in Athimannil Muhammad v. Malabar District Board}, 
it was a statutory right that the President exercised—a statutory lability that he 
discharged in entering into a contract of lease for the collection of tolls. The 
contract, Varadachariar, J, had to consider in Sıvasankaram v. Taluk Board, Penu- 
konda?, was obviously not such a contract, nor is the contract, Ex. P-1 we have to 
consider ın these proceedings such a contract ‘rue under Schedule V, rule 1 (A) (2) 
of the Local Boards Act, the President had a right to maıntaıh dispensarigs. But, 
in the maintenance of dispensaries, 1f he chose to employ a medical officer and 
chose to enter into a contract with him ıt mght be ultimately to discharge his 
hability and exercise the right conferred upon the President by clause (4) of rule 
1 (A) of Schedule V But such a contract was only incidental to the discharge of 
that lability and the exercise of that right by the President. The contract itself 
was not entered ınto'ın the exercise of any specific direction to that effect in the 
statute In Duostrict Local Board, Poona v Vishnu Raghoba8, Patkar, J., pointed out 
with reference to a similar contract that “the performance of the contract 1s only 
incidental to the statutory powers of the Local Board ” That, ıt seems to me, 1s 
the real distinction. Where the contract 1s entered into ın the direct exercise 
Of a statutory power by the President it would come within the scope of section 225. 
That was what was really decided ın Athimannil Muhammad v. Malabar District Board, 
But where the contract 1s only incidental to the exercise of a statutory power, the 
claim based upon such a contract will not be hit by the special statutory restiic- 
tions embodied ın section 225 of the Local Boards Act That was really the basis 
on which Sivasankasam v. Taluk Board, Penukonda? and Padmanabhunt Narasımhadas 
v. District Board, Kistna*, were decided and ıt was on analogous pııncıples that 
District Board, Poona v. Vishnu Raghoba®, was decided. It 1s unnecessary; to go 
further back and refer to Mun:cpal Council, Kumbakonam v Veeiaperumal Padayachı5 
or Mayandı v. McOuhae. 


The learned District Judge referred to Ivaiur: Veera Subsamaniam v President, 
District Board, Narasapur”, but that did not deal with a claim based upon any contract. 
It was a fatal accident that was complained of and that-constituted the basis of the 
claim. The contention of the learned Advocate for the appellant that the learned 
District Judge misconstrued the scope of Athmannil Muhammad v Malabar District 
Board ıs well-founded. ‘The learned District Judge’s attention does not appear 
to have been drawn to Sivasankaram-v, Taluk Board, Penukonda?. 


I reverse the finding of the learned District Judge and also that of the learned 
District Munsiff on the question of limitation. The decree of the lower appellate 
Court is set aside and the appeal is remanded for disposal afresh. The other 
questions for determination will have to be dealt with. 


The learned advocate for the respondent pointed out that clause 13 of Ex. P-r 
‘barred by itself a suit where the final decision had been given on the questions at 
-issue between the parties, that is, the plaintiff and the first defendant, by the Govern- 
ment. Whether that contention is well-founded or not will also be one of the 
points for the lower appellate Court to decide. 

SS i — — 
(1934) 68 ML) 125° 58 Mad. 746. 5. (1914) 28 MLT 147 
ATR 1936 Mad 945 6 (1879) ILR 2 Mad 124. 
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The second appeal ıs allowed and the appeal is 1emanded to the lovve: appeilate 
Court for dispcsal im the light of the observations made above. Costs in this appeal 
will abide the result and will be costs in the cause. 


The court-fee paid on the memorandum of the second appeal will be refunded. 


C M. P. No. 2093 of 1949.—This 1s an application to admit additional evidence 
ın the second appeal. It does not, however, arise. The appellant, if so advised,. 
may apply to simular effect when the appeal comes on for hearing afresh before the 
lower appellate Court. 


The petition 1s dismissed 
VS. —- Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE SATYANARAYANA RAO AND MR. Justice VISWANATHA. 
SASTRI, “ 


H. M. Muhammad Ibrahim , o Appellani” 
0. 
M. R, Abdul Hafeez Sahib i . o Hesbondent. 


Lunacy Act (İV of 1912), section 62—Application for directing judicial inqursition—Permanent residence 
of lunatıc within the jurisdiction of a"District Court—Removal of lunatıc out of jurisdiction of that Dvirct Court— 
That Distret Court does not cease to have gurisdiction. 


In view of the interpretation of the word “ residing’ occurting in section 62 of the Act placed 
upon ıt by a number of decisions it follows that an alleged lunatic has his permanent residence where 
his parental home ex'sts and where his family permanently resides, and the District Court having 
jurisdiction over that place can entertain an application for directing judicial inquisition under section 
62 of the Lunacy Act The removal of the lunatic whether by legal means or otherwise to the Mysore 
State and the residence of the alleged lunatic there might constitute temporary residence, but that 
would not put an end to the legal residence which the alleged lunatic already possessed and the 
District Court concerned would not cease to have Jutısdıctıon over the matter - 


Appeal under clause 15 of the Letters Patent against the order of the Hon’ble 
Mr. Justice Hoiwill, dated goth January, 1948, and passed in A, A.O No 38 of 
1947, preferred against the order of the District Court of West Tanjore at Tanjore 
in O. P No 98 of 1946. . 


G R Fagadisan for Appellant. ~ 
T. Venkatadrı and V Krıshnaswamı for Respondent. 
The Judgment of the Court was delivered by 


Satyanar ayanâ Rao,, 7 —The only question that arises for consideration ın this 
appeal is whether the District Judge of West Tanjore had or had not jurisdictiom 
to entertain an application under section 62 of the Lunacy Act for directing a 
judicial inquisition regarding the lunacy of an idiot, Muhemmad Ismail by 
name, aged 22 on the date of the petition The petition was dismissed an me 
by the District Judge on the ground that he had no jurisdiction to entertain ıt and 
that 1t would be open to the petitioner to renew the application if and when the 
idiot returned to the jurisdiction of that Court. According to the learned Judge 
the alleged idiot was a permanent resident ın Mysore state and therefore, he had no 
jurisdiction to direct a judicial inquisition regarding the lunacy of the idiot. This 
order of the learned District Judge was confirmed on appeal by Horwill, 1. The 
learned Judge was also of the same opinion as the learned District Judge for the 
1eason that, as the alleged lunatic was living for three years with the respondent 
who was a permanent resident of Mysore State it followed that the alleged lunatic 
also was a permanent resident of Mysore state and that therefore, he was not sukjece 
to the jurisdiction of the District Court of West Taniote. 
ee ne ae İn ka ee ee 


“ L.P.A. No. ro of 1948. 24th March, 1949. 
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- The petition under section 62 of the Lunacy Act was filed by the father of the 
alleged lunatic and impleaded as party to that petition the respondent who was 
appointed the property guardian for the A schedule properties under a settlement 
deed of May 1936 executed by one laımambı, maternal grandmother of the alleged 
lunatic whereunde: the property was settled upon the alleged lunatic. Besides this 
A schedule propety Jamambı left also B schedule property to which the alleged 
lunatic succeeded as her heir. The respondent according to the allegations ın the 
petition was ın possession and management of the A schedule property and was 
also attempting to alienate the B schedule properties after kidnapping the lunatic 
from Tanjore, sometime ın January 1944, and icmoving him to Mysore State 
where the respondent was residing The petitioner seems to have taken the matter 
to the police to recover the custody of the boy but was unsuccessful Notwithstanding 
the request of the petitioner the respondent refused to send back the boy to his 
father and as the properties were being mumanagcd, the fatheı filed the arplı- 
cation under section 62 of the Indian Lunacy Act for removing the resycncent 
from the guardianship in respect of the A schedule properties, for arpomung the 
petitioner as the guardian of the peison and property of the alleged lunatic and also 
for recovery, of the custody of the ıdıot 


Under section 3 (5) of the Lunacy Act, the woid “lunatıc ” 1s defined as 
meaning an idiot or a person of unsound mind ‘Therefore for rurfeses of the 
Act, an idiot 1s also a lunatic The jurisdiction of the Courts to entertain pro- 
ceedings for judicial inquisition as to lunacy is defined in part IJ] ofthe Act Chap- 
ter IV relates to proceedings ın lunacy ın presidency Towns and Chapter V 1elates 
to proceedings in Lunacy outside the presidency towns In the presidency tcwns 
of Calcutta, Madıas and Bembay the High Ccurts alene Lave junisdicticn, zade 
section 37 of the Act. Under section 38 of the Act, the High Court has jurisdic- 
tion over persons who are subject to the jurisdiction of the Court and who are 
alleged to be lunatics and to entertain an application for directing an inquisition 
as to the alleged lunacy of the person concerned Section 43 of the Act seems to 
contemplate that even if a person 1s outside the jurisdicticn of the High Ccurt and 
is within the jurisdiction of the District Court, if otherwise the perscn was subject 
to the jurisdiction of the High Court, the High Court alone would have jurisdiction 
to entertain proceedings but power 1s given under that sectıon to direct inquisition 
to be made by the District Court within whose local jurisdiction the alleged lunatic 
may be residing. The jurisdiction outside the presidency towns 1s conferred upon 
District Courts and it depends upon the residence of the alleged lunatic If the 
person is residing within the jurisdiction of the District Court that District Court 
would have jurisdiction but this junısdıction 1s subject, howevcı, to the exclusive 
jurisdiction of the High Count if the said person happens to be also subject to the 
jurisdiction of the High Court. ‘This question was considered by the Calcutta 
High Court in Amdlabala Chowdhw ant v. Dhuendia Nath Saha*, ın which the question 
was elaborately examined by that Court and the conclusion reached was that 
if a person was subject to the jurisdiction of the High Court, the District Court in 
whese jurisdiction the alleged lunatic was for the tıme being residing would have no 
jurisdiction to entertain proceedings notwithstanding the personal residence of 


the alleged lunatic. 

In this case we do not have the complication of the conflict of jurisdiction 
between the High Court and that of the District Court. The only question 1s 
whether on the allegations in the affidavit filed ın support of the petition the 
District Court of Tanjore has jurisdiction to entertain the application ‘The word 
“ residence ” is contained not only ın section 62 of the Act, but also ın other acts 
In the Civil Procedure Code, section 20 clause (6) the place of the residence of 
the defendant ıs made also the basis of the jurisdiction of the Court to entertain 
the suit among other grounds but there 1s an explanation added to that section 
which indicates that a person may have at the same time more than one 1esidence. 














1. (1920) LL.R. 48 Cal. 577 (FB). 
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In clause 12 of the Letters Patent the word “‘ dwell’ occurs and is given the same 

meaning as “residence” occurring in the Civil Procedure Code. A person may 
have more than one residence. He may have a permanent residence at a place’ 
where he has got a fixed abode and where his family ordinarily resides and he may 
for the purpose of his business or for other reasons go to another place and personally 
reside for a time. Even such a place where he personally resides may be taken 

as another residence. In Srinwasamurth v. Venkatavarada Iyengar}, the Privy Council 
had to construe the word “ dwell” occurring in clause 12 of the Letters Patent. 

In+that case a person who was a resident of Mysore and was domiciled ın that 
State some months previous to the institution of the suit left his house and hired 

a house at Madras where he lived with his wife and family and apprenticed himself 
for a year to a vakil of the High Court with a view to getting himself enrolled as 

a vakıl of this Court. It was held that such a living constituted ‘ dwelling’? within 

the msaning of clause 12 of the Letters Patent to give jurisdiction to the High Court 
to entertain a.suit against such a person. Dealing with this question their Lordships 
of the Judicial Committee observed at page 267 as follows 


The question of jur.sdiction is too plam for argument Both Courts held that the cause of 
action arose partly within the jurisdiction of the High Court, and although the Judge of first instance 
thought himself bound by a decision which had really no application to the case to hold (contrary to 
his own opinion) that the defendant was not ‘ dwelling’ within the surisdiction, the High Court not 
unnaturally thought that masmuch as he had taken up his abode with his wife and family in a hired 
house in Madras, meaning to remain there several months, and was actually remaining there when the 
suit was instituted, he could not be heard to say that he was not ‘ dwelling’ within the jurisdiction of 
the High Court ” 


The Calcutta High Court had to consider an identical question under the Lunacy 

Act, section 62 ın Radharanı v Nıbaran Chandra*. In that case the alleged lunatic 

was residing ın the district of Birbhum but was taken to the mental hospital at 

Ranchi for treatment Ranchz was outside the jurisdiction of Birbhum District 

Court and the contention that was raised was that Birbhum District Court had 

no jurisdiction to deal with an application for judicial inquisition as to the lunacy 

of the person concerned for the reason that he was at the moment living ın the 

mental hospital at Ranchi The objection was overruled and ıt was pointed out 

that the alleged lunatic had properties in the district of Birbhum, had a dwelling 

and was a permanent resident of that place But the mere fact that he had another 

residence at Ranchi, at the time, would not take away the jurisdiction of Birbhum 

District Court to entertain proceedings A person according to the learned Judges 

may have more than one residence and proceedings under section 62 of the Lunacy’ 
Act could be entertained by any of the Courts in whose jurisdiction the person has 

his residence. In Anılabala Chowdhuram v Dhirendra Nath Saha®, already referred to, 

Mookheryjee, Acting C J , who delivered the judgment of the Court also considered 

the legal ımport of the word ‘reside’ used in the Lunacy Act and it was pointed 

“out by the learned Judge that a man may have a legal residence as well as a personal 

residence The legal residence would be the place where the man has a permanent 

habitation and where his family ordinarily resides while the personal habitation 
1s a place where the person lives for some purposes temporarily. Both the Courts 
under whose jurisdiction a man has a personal residence and a legal residence 
.have jurisdiction to entertain proceedings under the Lunacy Act but ın that case 
as there was a conflict of jurisdiction between the District Court and the High 
Court by reason of the provisions of the Indian Lunacy Act in sections 37, 38 and 
43, the jurisdiction of the High Court prevailed over the jurisdiction of the District 
Court There are similar observations in the decision in Kamala Bala Debi v. 

Emperor“ 


In view of the interpretation of the word “residing” occurring in section 62 
placed by the decisions above referred to, ıt follows that in the present case the 
alleg2d lunatic has his permanent residence where his parental home exists that is, 
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in Tanjore District and where his family permanently resides. The removal 
of the alleged lunatic by the respondent in January, 1944, whether by legal means 
or otherwise to the Mysore State and the residence of the alleged lunatic there 
might constitute temporary residence. As was said in Anilabala Chowdhurani v. 
Dhırendra Nath Saha1, mere bodily presence would be sufficient to constitute residence 
even though the alleged lunatic 1s incapable of exercising any intelligence in the 
matter ; but that would not put an end to the legal residence which the alleged 
lunatic had already possessed in Tanjore District and the District Court, Tanjoie, . 
would not cease to have jurisdiction over the matter 


Under the Act, if the lunacy of the person is disputed there should be first a 
public judicial inquisition under section 62 and the subsequent sections of the Act 
and then if the Court comes to the conclusion after such inquisition that a proper 
case is made out it would appoint a personal and property guardian for the lunatic. 
This procedure 1s laid down in section 67 and the subsequent sections of the Act. 
The District Judge, therefore, was not justified ın our opinion, in dismissing the 
application on the giound that he had no jurisdiction to entertain the proceedings 
under the Act. We are clearly of opinion that he had jurisdiction to enteitain 
the application and he should have proceeded with the enquiry under the Act. 
We, therefore, allow the appeal and set aside the order of this Courtin C M A. No. 
58 of 1947 and the order of the learned Distiict Judge in O P No. 98 of 1946 and 
remand the application for disposal according to law ın the hght of the observations 
contained in this judgment. The appellant 1s entitled to his costs ın this Court 
in the Letters Patent Appeal and C. M A fiom the respondent and costs of the 
application will be provided for by the learned District Judge in the final oidei 
on the application : : 


V.P.S. 5 4 bbeal allowed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR P. V. RAJAMANNAR, Chief Justice AND MR. JusTICE BALA- 
KRISHNA AYYAR, : 


Karuppayee Ammal and others , «  Appellants* 
0. 
Peilasami Goundan Respondent 


Court-Fees Act (VII of 1870), section 7 (iv) (c) Proviso (Madras), Article 17-A (1) of Schedule II— 
Declaratory surt—Injunction prayed for as further relief—Reliefs not founded on the same facts—Court-fee payable. 


A suit was filed for declaration that the plaıntıff was entitled to the suit properties and for a 
permanent injunction restraining the defendants from interfering with the plaintiff’s possession. The 
plainuff paid a court-fee of Rs 100 under Article 17-A (1) of Schedule İT of the Court-Fees Act for 
the relıef of declaration of tile valumg the properties at Rs 5,200 and an ad valorem court-fee on 
Rs 50-10-0 being half of ten times the kıst for the relief of injunction On the question of the correct- 
ness of court-fee paid, : = 


Held, that the court-fees paid by the plaintiff was correct On the facts as alleged ın the plant, 
which must be assumed to be correct for the purpose of determining the court-fee, 1t cannot be said 
that the relief of injunction is consequential on the relief of declaration because both the reliefs 
are not founded on the same set of facts ı 


Karuppanna Thevar v Angammal, (1926) 51 ML J 67, referred to. 
Appeal against the decree and judgment of the Court of the Suboi dinate Judge 
of Coimbatore, dated roth August, 1945 and made in O S. No. 224 of 1943. 
T. V. Muthukiishna Aiyar for S Ramachanda Aıyaı for Appellants 
R. Viswanatha Aya for R Deskan for Respondent 
The Government Pleader (K. Kutlıkııshna Menon) on behalf of the Government. 


- I. (1920) LL R. 48 Cal. 577 
* Appeal No. 525 of 1945. 1st March, 1949. 
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The Order of the Court was pronounced by 


The Chef Justice —Objection was taken to the correctness of the court-fee 
paid by the plaintiff on his plaint. The suit was for a declaiation that the plaintiff 
was entitled to the suit properties and for a permanent injunction restraining the 
defendants from interfermg with the plaintiff’s possession The plaintiff paid a 
court-fee of Rs 100 under Article 17-A (1) of Schedule II to the Court-Fees Act 
for the relief of declaration of title valuing the properties at Rs. 5,200 and an ad 
valorem court-fee on Rs 50-10-0 being half of ten times the kist for the relief of 
injunction He therefore treated the 1elief of injunction as separate and distinct 
from the relief of declaration It 1s said that the suit must have been valued as a 
suit falling under section 7 (1v) (c) read with the Madras proviso, that 1s a suit to 
obtain a declaratory decree or order where consequential relief is prayed, 


“ where the relief sought ıs with reference to ımmoveable property ın which case valuation 
shall not be less than half the value of the ımmovcable property calculated ın the manncr provided 
for by paragraph (v) of this section ” : 


The question therefore 1s whether the injunction prayed for by the plaintiff 
can be treated as a consequential relief within the meaning of section 7 (1v Ye) 
of the Act. It is difficult to lay down a general rule to find out when a relief can 
be said to be consequential on another relief But Venkatasubba Rao, J, in 
Aaruppanna Theva v. Angammal! suggested a test which appears to us to be useful. 
The learned Judge said . 

“ In order to determme whethe the first relief 1s consequential upon the second, let me see 
how the position stands Supposing the first relief 1s not granted, does it follow that the plamuff 
cannot-obtain the second relief . . 1618 qulte conceivable of course that the plaint may be 
so drafted that both the reliefs may be elaımed or the strength of the same set of facts In that case 
the second relief may pıoperly be said to be consequential upon the first In the present case, however. 
7 facts are entirely different and as I have shown the two seliefs asked for are mdependent of each 
other, 

In the present case, the allegations ın the plaint and ın particular, in paragraph 10, 
make it quite clear that so far as the declaratory relief 1s concerned, the cause of 
action arose in November, 1943, when the defendants began to assert their title 
to the suit properties, whereas the cause of action for the relief of injunction arose 
on and from roth December, 1943, that 1s, a few days before the filing of the plaint 
when the defendants attempted to trespass into the lands—wde also paragraph 9 

If the defendants had not threatened trespass, the plaintiff would have been quite 
content to obtain the declaratory relief alone Lukewise, if the defendants had not 
asserted any adverse title but had merely attempted to trespass, the plaintiff would 
have been content to claim a bare injunction. ” 


On the facts as alleged ın the plaint which must be assumed to be correct 
for the purpose of determining the court-fee, 1t cannot be said that the relief of 
injunction 1s consequential on the relief of declaration because both the reliefs 
are not founded on the same set of facts. We therefore overrule the objection and 
hold that the court-fee paid by the plaintiff 1s correct. 


When a similar objection was taken ın the appeal pieferred by the defendants, 
they paid the higher court-fee as demanded As we have now held that the proper 
court-fee 1s that paid ın the Court below, the appellants will be entitled toa 
certificate for refund of the court-fee paid in excess of the proper court-fee. 


K CG. Court-fee paid held proper. 





—np——..c——..— 
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[PRIVY COUNCİL) 
(On appeal from the High Court of Judicature at Madras.) 


PRESENT :—LorRD İMACDERMOTT, LORD Rem, SIR MADHAVAN Nair AND SIR 
JOHN BEAUMONT. 


Sri Raja Velugotı Sarvagna Kumara Krishna Yachendra Bahadur 
Garu and others .. Appellants* 
2 


Sri Raja Sobhanadrı Apparao Bahadur Zamindar Garu and 
another .  Reshondents 


İndemniy —Sale of minor’s property by guardian—Close relatwe of minor undertaking to indemmify purchaser 
jron all loss, uf altenation is disputed by minor on attaining mazarity—Surt by minor more than three year: after 
ailaining majority for possession on the ground of the sale being not binding on him and the sale deed being void 
as a fraud on the regwbatıon law—Though elam to set aside sale found out of time, sale deed found to be a 
nullity and not an obstacle to suit, for possesston—Recovery of possession by the planığ—Rıght of the purchaser to 
recover from surety on the tndemnity bond 


9 As a purchaser was unwilling to puichase the property of a minor fiom his guardian, a close 
relative of the minor executed an indemnity bond ın favour of the purchaser ın the following terms . 
“ You (putchaser) may pay the said amount (consideration) to the said guardian for the said minor 
and get a sale deed executed We (I) hereby agree that, if soon after the minor ceases to be a minor 
and becomes a major, a ratification kha: ainama (agreement) 1s not caused to be executed and delivered 
to you and ii, for any reason, without consenting to the said sale the minor raises disputes and loss is 


sustained by you thereby . . . » We ourselves (I myself) shall . . refund the sum (con- 
sideration amount) and that if as regards past profits . , , the minor should obtain decree we 
ourselves (I myself) shall pay the decree amount relating to the said profits’? The mınor 


filed a suit more than three years afte: attamıng majority to recover possession of the property sold 
together with mesne profits on the ground that the sale was not binding on him for want of legal 
necessity and ıt was also pleaded that the sale deed was inoperative as its registiation amounted to 
fraud on the law relating to registration of documents It was ultimately found on appeal to the 
Privy Council that though the minor’s suit to set aside the claim would be barred, as there was'a 
device to defeat the Registration Act the sale was a nullity and as there was no effective 
registration of the conveyance ın the eye of the law, the sale was no obstacle to his suit for possession 
In pursuance of the order of the Boaid the son recovered possession of the properties sold from 
the purchaseı together with mesne piofits The purchaser filed a suit to enfoice the indemnity bond. 


Held, the indemnity bond was directed to the risk incurred by anyone purchasing the property 
of a Hindu minor fiom his guardian and not to the risk of loss occasioned by failure to register the 
sale deed, a loss arising, not fiom any action of the minor, but from the negligence of the purchasel 

“ hımself ‘The whole tenor of the bond showed that ıt was dnected solely to ndemnifying the purchaser 
against the risk involved m buying from the guardian and was not intended to be a general guarantee 
“of title The loss suffered by the purchaser was not covered by the mdemnity bond 


S, P Khambatta, K.C and 7 China Dura for Appellants. 
C S Rewcastle, K.C and P. V. Subba Rao for Respondents. 


Their Lordships’ Judgment was delivered by 


SIR İON Beaumont —This ıs an appeal from a judgment and decıce of the 
High Court of Judicature at Madras, dated the 17th September, 1943, which varied 
a judgment and decree of the Court of the Subordinate Judge of Nellore, dated 
the 31st October, 1940 


The first question for determination 1s whether under a contract of indemnity 
dated the 25th August, 1910, the appellants are lable to indemnify the first res- 
pondent for loss sustained by hım ın connection with a certain purchase In the 
event of the appellants being held not liable the first respondent desires to contend 
that the second respondent 1s liable to make good to him the whole or part of his 
Joss. 

The relevant facts are as follows :— 

One Inuganti Venkata Rama Rao, the son of the second 1espondent (who 
will be referred to hereafter as “the son”), obtained fiom his maternal grand- 
father, by way of gift, a one-fourth share in the Mokhasa village of Somavaram. 
During his minority, the second respondent (who will be referred to generally 
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as “the vendor ”) as his guardian, agreed to sell the said property to the father 
of the first respondent for Rs. 27,302. The purchaser was unwilling to purchase 
the property from the vendor as guardian of a mmor without an indemnity. 
Accordingly the Maharajah of Venkatagin, the grandfather of the appellants, 
who was a close relation of the son, undertook to indemnify the purchaser from. 
all loss he might suffer if the son, after attaining majouity, should dispute dhe aliena- 
tion. Such indemnity was contained in a written bond, dated the 25th August, 
1910. ‘The question raised in the appeal depends ın the main on the construction 
of such bond, the precise terms of which will be discussed later. 


The term “ the purchaser ” mn this judgment will include the father of the 
first respondent and his successors ın interest at the 1elevant dates and the term 
“ the surety ” will include the Maharajah of Venkatagırı and his successors at the 
relevant dates. 


On the 14th October, 1910, the vendor executed a sale deed conveying “the 
said one-fourth share in the village of Somavaram to the purchaser who paid the 
purchase money of Rs. 27,302. One square yard of vacant land in the village of 
Vundur, which 1s within the sub-registration District of Samalkot, was included 
in the sale deed with a view to have the document registered at Samalkot, which is 
near the place of residence of the vendor, instead of at Tiruvur where the Soma- 
varam property was situated. The document was registered at Samalkot on the 
14th February, 1911. 


In 1922, which was some years after the death of the Maharajah of Venkatagiri 
and more than three years after the son had attained his majority, the son instituted 
a suit in the Court of the Subordinate Judge of Bezwada against the purchaser 
(defendants 1 and 2) He sought to recover possession of the one-fouith share in. 
the Mokhasa village of Somavaram together with mesne profits on the ground that 
the said alienation by the vendor was not binding on him for want of legal necessity. 
He also pleaded that the sale deed was void and inoperative as the registration of 
the document at Samalkot was a fraud on the law telatıng to registration of the 
documents because the plot of one square yaid of land which was included in the 
sale deed was notuntended to be conveyed but was included solely with the object 
of giving jurisdiction to the sub-registrar of Samalkot to 1egister the document 
at Samalkot. The vendor was also ımpleaded in the suit as the fourth defendant 
and the surety was impleaded as the third defendant. 


The said suit was tried by the Subordinate Judge of Bezwada who on the 
20th September, 1924, held that the sale was not for legal necessity and was not 
binding on the son, but as he had failed to institute the suit within three years. 
fiom the date of his attaining majority he was not entitled to succeed on that ground. 
The learned Judge, however, decreed the suit on the alternative ground that the 
sale deed was void and inoperative as ıt was not registered according to law and 
the purchaser acquired no title to the property 


The purchaser appealed to the High Court at Madias against the said decision 
of the Subordinate Judge On the goth August, 1930, the High Couıt reversed 
the decision of the Subordinate Judge and held that the registration of the sale 
deed was valid, and accordingly dismissed the suit The son appealed to His 
Majesty in Council, and on the 13th January, 1936, the Board reversed the decision 
of the High Court, and restored the deciee of the Subordinate Judge with a slight 
modification as to the amount of mesne profits, It was noted ın the judgment 
of the Board that it was common ground between the paıties that if the conveyance 
of the 14th October, 1910, was effective the suit must fail ; for ifit we1e necessary 
for the son to ask that the conveyance should be set aside as not binding on him, 
his suit was out of time ; but if it could be regarded as a nullity there would be no 
case of limitation. The Board held that there was no mtention either to sell or 
buy the yard of the land in Samalkot district, and its inclusion in the sale was a 
mere device to evade the Registiation Act. Consequently, there was no effective 
registration of the conveyance which was no obstacle to the son’s suit for possession? 


- 
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In pursuance of the order of the Board, the son, in December, 1937, recovered. 
possession of the properties sold from the purchaser together with mesne profits. 
and costs. On the 14th February, 1938, satisfaction of the decree was entered. 


On the goth January; 1939, the purchaser (the present first respondent), 
instituted the present suit ın the Court of the Subordinate Judge, Nellore, to enforce 
the ındefanıty bond, and to recover a sum of Rs. 53,737-5-10 from the surety (the 
present appellants) as the representatives of the Maharaja of Venkatagırı. He 
impleaded the present appellants as defendants 1 to 3 and the vendor (present 
1espondent No. 2) as defendant 4. In the alternative, he claimed to recover the 
said sum from the vendor personally and from his family properties His claim 
was made up of the following items —Rs. 27,302, the purchase money, with 
Rs. 1,774-10-1 interest thereon, Rs 11,400, mesne profits paid by him, Rs. 6,884, 
the costs paid by him in the previous litigation and Rs. 6,376 the costs incurred 
by him in that litigation and certain sums as interest on these items 


On the gist October, 1941, the Subordinate Judge delivered judgment. He 
held that the indemnity bond was true and valid, that the defendants 1 to 3 (the 
surety) were not liable to refund the sale consideration of Rs 27,302 as the conditions 
of the bond as to delivery of possession had not been fulfilled, but were hable to 
pay to the plaintiff the mesne profits and costs paid by him to the son, that the 
suit was not barred by limitation, and that the fourth defendant (the vendor) was 
liable to pay back the sale money which had been paid to him by the plaintiff’s 
father. In the result, he gave a decree for a sum of Rs 24,660-11-9 against 
defendants 1 to 3 (appellants) and for Rs 29,076-10-1 against the fourth defendant” 
(second respondent). A decreé dated the gist October, 1940, was accordingly 
passed, 


Against the said decree of the Suboidinate Judge defendants 1 to 3 appealed to 
the High Court at Madras by Appeal No. 260 of 1941, disputing their lability for 
the amount decreed against them. The plaintiff filed a memorandum of cross- 
objection to the decree in respect of the claim disallowed as against defendants 
1 to 3. The fourth defendant filed Appeal No 267 of 1941 disputing his habılıty 
for the amount decieed against hım “The appeals and the memorandum of cross- 
objections were heard together by the High Court (Krıshnaswamı Ayyangar and 
Horwill, JJ.) and on the 17th September, 1943, Horwill, 7, delivered the judgment 
of the Court ın all the matteıs. The learned Judges held, disagreeing with the 
Subordinate Judge, that defendants 1 to 3 were lable fol the sale money as well 
as for the sum for which the Subordinate Judge had held them lable and passed 
a decree against them fo: the full amount claimed. They held that the plaintiff 
had fulfilled the terms of the mdemnity bond, and accordingly they dismissed the 
appeal of the defendants 1 to 3 (appellants) and allowed the cı oss-objections of 
the plaintiff (the first respondent). İn the appeal preferred by the fourth defendant 
(second respondent) they held that the fourth defendant was the guardian of the 
son at the time the properties were sold, that the money was received by him and 
that as he did not prove that ıt was applied for the benefit of the son, he was lable 
to refund the amount to the plaintiff under section 65 of the Indian Contact Act ; 
and that there was no proof that the plaintiff’s father committed any fraud on the 
Registration Law as all the parties acted in good faith and ın the honest belief, as 
the law then stood, that there was no harm ın including one square yard of site 
with a view to facilitate the registration of the document at Samalkot They held 
further that the claim against the fourth defendant (the second respondent) was 
not barred by limitation, but as such claim was only ın the alternative and as the 
claim for the full amount was allowed against the appellants the High Court allowed 
the appeal of the fourth defendant and dismissed the suit as against him. 


One decree ın Appeals Nos. 260 and 267 of 1941 was passed on the 17th 
September, 1943, by which by clause 1 the present appellants were ordered to pay to 
the present first respondent the sum of Rs. 53,737-5-10 with interest and by clause 
3 to pay to him certain costs; and by clause 2 the suit was dismissed’ as against 
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the present respondent No. 2, who by clause 4 was ordered to pay the costs of present 
respondent No i. 


The rıghts of the first respondent as purchaser against the appellants as sureties 
depend ın the first place upon the construction of the indemnity bond of the 25th 
August, 1910. The bond was expressed to be made by the Maharaja of Venkatagırı 
in ‘favour of the father of the first respondent and was ın the following*terms  _ 


“ As regards lands house-sites and t:led houses peitaining to the one-fourth share in Somavaram 
Mokhasa village, which were made to pass, under a settlement deed, to minor Inugantı Venkatarama 
Row Garu, daughter’s son of Rajah Chelikanı Venkatagopala Rao Garu, one of the shares of 
Somavaram Sarwa Mokhasa (village), attached to Tiruvur Sub-Registration District, Kistna District 
the price settled for your purchasıng the same, as mentioned ın the said settlement deed, from the 
mınor's natural-father and guardian Inugantı Sooryaprakasa Row Garu, for the benefit of the minor, 
ıs Rs 27,302-0-0, ın words twenty-seven thousand thiee hundred and tworupees You may pay the 
said amount to the said guardian, Inugant1 Sooryaprakasa Row Gatu, for the said mmor and get a 
sale deed executed 


We (1) hereby agree that, uf, soon after the mmor ceases to be a minor and becomes 
a major, a ratıficatıon Kharainama (agreement) 1s not caused to be executed and deliverel to 
you and 1f, for any reason, without consenting to the said sale, the minor Inugant: Venkatarama 
Row Garu raises disputes, and loss is sustained by you thereby and if you deliver possesston to us 
(me) of the share in the said Somavara village, and the tiled houses, house sites and all which shall 
have been sold to you, we ourselves (I myself) shall, as soon as the same are passed to us (me) without 
having anything to do with the minor or his natural father and guardian, Tnuganti Sooryaprakasa 
Row Garu and without raising any objection, refund the sum of Rs 27,302-0-0, ın words, twenty - 
seven thousand three hundred and two tupees, which you shall have given towards the sale cons)- 
deration, and that, ıf, as regards the past profits for the said share, the minor should file a suit against 
- you and obtain a decree, we ourselves (I myself) shall, after you transfer to us (me) all the accounts 
that you may obtain ın connection with the said past profits for taking steps against the said minor, 
in respect of the losses that may be sustained by you thereby, pay the decree amount relating to the 
said past piofits This 1s the indemnity bond caused to be written by Ammanamancht Venkata 
Narasımhayya, in Venkatagırı, and delivered with our (my) consent” 


The risks incurred by anyone purchasing the property of a Hindu minor from his 
guardian are well known to those conversant with Hindu Law. The minor son 
at any time within three years after attaınıng his majority may repudiate the sale 
on the ground that it was not for necessity or for the benefit of ihe estate and if he 
does so the burden of proving that the sale was justified, or that the purchaser made 
all proper enquiries, lies upon the purchase1, who may find such burden difficult 
to discharge. The first contention of the appellants is that the indemnity bond 
was directed to this risk, and not to the risk of loss occasioned by failure to register 
the sale deed , a loss arising, not from any action of the minor, but from the negli- 
gence of the purchaser himself Then Lordships think that this argument must 
prevail and that the whole tenor of the bond shows that 1t was directed solely to 
indemnifying the purchaser against the risk ınvolved in buying from the guardian 
of a minor and was not intended to be a general guaiantee of title The bond 
recites that the proposed sale is from the minor’s father and guaıdıan at the price 
specified and states : 


“ You may pay the said amount to the said guardian for the said minor and get a sale deed 
executed ” 


This stipulation appears to their Lordships to be the foundation of the obligation 
undertaken by the surety and they think that the words “ get a sale deed executed ? 
postulate an effective sale deed conferring a title which could be transferred to the 
surety, and not one of no force through lack of registration. Again, the obligation 
of the bond ıs conditional, amongst other things, on the minor son, soon after 
becoming a major, not causing a iatification agreement to be executed and delivered 
to the surety. This points to the transaction, the subject of indemnity, being one 
capable of ratification by the minor. The minor on attaining majority could 
ratify a sale deed made by his guardian on hus behalf, but he could not ratify a 
sale deed inoperative through lack of registration. He might, no doubt, if so 
minded, execute a fresh sale deed but that would not be ratification There ıs 
nothing in the bond to suggest that it coveis loss arising through failure of the 
purchaser-to iegister the sale deed according to law 
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As, ın their Lordships’ opinion, the loss suffered by the first 1espondent 1s not 
.covered by the indemnity bond, ıt is not necessary to determine the validity of 
further defences raised by the appellants, namely, that their hability under the 
bond was discharged by alteration in the property to be included ın the sale by the 
addition of the yaid of land in Samalkot District, and also by the failure of the 
purchaser. to effect proper registration of the sale deed, an argument whrch the 
appellants supported by teference to the case of Wulff v. Jay! Nor need then 
Lordships consider the further argument that there was failure to comply with the 
conditions of the bond relating to handing over possession of the propeity sold to 
the surety which discharged him from habulity to repay the purchase money as 
held by the Subordinate Judge. z 


In the opinion of their Loidships therefore the appeal of the appellants must 
succeed, and the question then arises whether respondent No. 1 can claim to recover 
from 1espondent No. 2 or his representative the whole or any pait of the loss sus- 
tained by him İn their Lordships’ view no question between respondent No. 1 
and respondent No 2 1s before the Board ın this appeal As alieady noted there 
were two appeals to the High Court, No 260 by the appellants and No. 267 by the 
-second respondent. The High Couıt passed only one decree in both appeals, 
and had there been two separate decrees it is clear that respondent No. 1 would 
have had to appeal against the decree in Appeal No 267, in which he alone was 
directly concerned But the composite decree passed by the High Court 1s easily 
divisible İt is apparent from the terms of the decree that clauses 1 and 3 were 
passed ın Appsal No 260 and clauses 2 and qın Appeal No 267 The rights of the 
parties cannot be affected by the act of the High Court in including a single decree 
passed ın two sepaiate appeals İn their petition dated the 6th March, 1944, 
to the High Court for leave to appeal to the Privy Council the appellants sought 
leave to appeal only against the decree in Appeal No. 260, and the order of the 
Court granting leave was confined to that appeal Nor have the appellants raised 
any claim against respondent No 2 In these circumstances, respondent No. 1 
ought to have presented a petition to His Majesty praying for leave to appeal against 
that part of the dectee of the High Court passed ın Appeal No 267 which dismissed 
the suit of respondent No 1 against respondent No. 2 ‘That course 1s not now 
open to respondent No 1 for two reasons In the first place respondent No. 2 
has died, so their Lordships are informed since the hearing of the appeal com- 
menced , and ın the second place the jurisdiction of the Board to hear an appeal 
by respondent No. 1 against iespondent No. 2 or his representative at the present 
time would seem to be taken away by the Federal Court (Enlargement of Juris- 
diction) Act, 1947 These matters, however, do not affect the questions arising 
between the appellants and respondent No r, and this judgment 1s confined to 
those questions Respondent No 1 will be free to take such action as he may be 
advised against so much of the said decree of the High Court dated the 17th Sep- 
tember, 1943, as was granted in Appeal No 267 


Their Lordships will therefore humbly advise His Majesty that this appeal 
be allowed, that clauses 1 and 3 of the decree of the High Court dated the 17th 
September, 1943, be set aside and that the decree of the Suboıdınate Judge of 
Nellore, dated the 31st October, 1940, so fa: as ıt holds the present appellants 
liable for a sum of Rs 24,660-11-9 and interest be also set aside and that the suit 
of the first respondent against the appellants be dismissed "The first respondent 
must pay the costs of the appellants throughout 


VS Appeal allowed. 
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[PRIVY COUNCIL.] 
: (On appeal from the High Court of Tudicature at Nagpur. x. 


PRESENT “—LoRp UTHWATT, LORD Morton or HENRYTON, LORD Rem, 
SIR MADHAVAN Narr AND SIR JOHN BEAUMONT. 


Seth Badrıdas Daga and another ». Appellants* 
0, 


The Commiıssıoner of Income-tax, Central and United Provinces, 
Lucknow . Respondent, 


“ İncome-tax Act (XI of 1922 as amended in 1999), sections 4 (1) (c) and second proviso and 23 (5)— 
““ Resident but not ordinarily resident? and “non-resident” partners of resident firm—If bound to include in they 
total income the whole of theu shares of the firm’s income 


Where the total income of a resident and registered firm which carried on business both 
within British India and elsewhere has been computed by including ın ıt mcome, profits and 
gains accruing or arising to it without British India ın accordance with the provisions of 
section 4 (1) (4) of Income-tax Act and 1s therefore apportioned among its partners for inclusion 
ın their individual assessments under ‘section 23 (5) (a) of the Act a “‘ resident but not ordinarily 
resident”? partner of a resident firm is not entitled to treat his proportionate share of the profits 
so included as profits accruing or arising to him outside British India so as to entitle him to the 
benefit of the second proviso to section 4 (1) of the Act and a “ non-resident ” partner of the same 
firm ış not entitled to exclude from his total income such proportionate share of the profits of the 
said firm which accrue or arise to it without British India under section 4 (1) (c) of the Act, 


Judgment of the High Court reported n IL R 1945 Nag. 328 affirmed. - 
Sır Roland Bunows, KG and R P. Hills for Appellants, 

Mullard Tucker, K.C. and B. Sen for Respondent 

Their Lordships’ Judgment was delivered by 


Lorp Rem — The appellants in this case were, during the material time, 
partners of the firm of Ra: Bahadur Bansilal Abırchand which carried on business. 
both within British India and elsewhere Each appellant had a quarter share 
in the firm. The firm was a registered firm resident in British India within the 
meaning of the Indian Income-tax Act The first appellant was not ordinarily 
resident and the second appellant was not resident in British India within the 
meaning of that Act. A considerable part of the firm’s income arose or accrued 
outside British İndia and was not brought into or received in British India The 
question in the present case shortly stated 1s whether the appellants are bound 
to include in their total incomes for the purpose of Indian Income-tax the whole of 
their shares of the firm’s income or whether they are entitled to exclude a proportion 
of those shares corresponding to the proportion of the firm’s income which arose 
or accrued outside British India. 


The appellants were assessed to income-tax for the year 1939-40 by the Income- 
tax Officer, Nagpur, in amounts which included the whole of their shares of the 
firm’s income for the previous year "They appealed unsuccessfully to the Appellate 
Assistant Commussioner of Income-tax, Agra. They then appealed to the Income- 
tax Appellate Tribunal (Bombay Bench) This appeal was also unsuccessful and 
the appellants requested the Tribunal to state a case for reference to the High Court. 
The Tribunal made a joint reference to the High Court of Judicature at Nagpur 
by stating one case which covered the appeals of both appellants. The questions 
1eferred to the High Court were * 


“ (1) Where the total income of a resident and registered firm of Rai Bahadur Bansılal Abirchand’ 
has been computed by including in it income, profits and gains accruing or arising to ıt without 
British India ın accordance with the provisions of section 4 (1) (5) of the Ind:an Income-tax (Amend- 
ment) Act, 1939, and ıs thereafter apportioned among its partners for inclusion in their individual 
assessments under section 23 (5) (a) of the Act, whether Seth Badrıdas Daga, who 1s a ‘ resident 
but not ordinarily resident’ partner of the resident firm, 1s entitled to treat his proportionate share 
of the profits so included as profits accruing or arising to him outside British India so as to entitle 
him to the benefit of the second proviso to section 4 (1) of the Act? 


(2) Where the total ıncome of a resident and registered firm.of Ra: Bahadur Bansılal Abirchand 
has been computed by including ın it income, profits and gains accruing or arising to 1t without 
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British India in accordance with the provisions of section 4 (1) (b) of the Indian Income-tax (Amend- 
ment) Act, 1939, and 1s thereafter apportioned among its partners for inclusion in their individual 
assessments under section 23 (5) (4) ot the Act, whether Seth Ramnath Daga, who 1s a ‘non resident’ 
partner of the resident firm, is entitled to exclude from his total income such proportionate share 
per > profits of the said firm which accrue or arise to it without British India, under section 4 (1) (6) 
of the Act?” 


On səth February, 1944, the High Court at Nagpur made an onder? answering 
both these questions ın the negative. The present appeal 1s against that order, 
Jeave to appeal having been granted by ordeı of the High Court dated 25th October, 

1945. 


The decision of this case depends on the interpretation of certain sections of 
the Indian Income-tax Act, including amendments made by the Indian Income- 
Tax (Amendment) Act, 1939, and earlier amending Acts. 


It will be convenient to begin with section 23 which deals with assessment. 
Some confusion arises from the fact that ın the Act the words “ assessment ” and 
“t assessee ” are used in different places with different meanings. Section 2 (2) 
defines “ assessee ” as “a person by whom ıncome-tax 1s payable,” but the context 
ın section 23 makes it clear that down at least to the middle of sub-section (5) (a) 
assess? and “assessment ” refer primarily to the computation of the amount of 
income and “ assessee ” means primarily a person the amount of whose income is 
being computed. İhe section requires the Income-tax Officer to do two things : 
first to compute or “ assess”” a person’s total income, and then to determine the 
sum payable as tax Sub-sections (1) to (4) set out alternative methods of com- 
putatıon or“ assessment.” In the normal case the person whose income 1s being 
computed 1s the person who pays the tax and for that case these sub-sections also 
provide for the Income-tax Officer taking the second step and determing the sum 
payable as tax. But the case of a firm 1s specially dealt with by sub-section (5). 
This sub-section only comes into operation after the total income of the firm has 
been computed or “assessed ” under one of the earlier sub-sections It draws a 
distinction between registered and unregistered firms In the case of a registered 
firm the firm does not itself pay ıncome-tax and therefore the sub-section directs 
that the sum payable by the firm shall not be determined, but that each partner’s 
share of the firm’s income shall be included ın the assessment or computation of the 
total income of that partner. Théreupon the sum payable by that partneı as tax 
is to be determined on the basis of that assessment which includes his share of the 
firm’s mcome. 


It 1s now necessary to turn to section 4 (1) of the Act, which defines total income, 
The parts of that sub-section relevant to the decision of this case are : 


“ Subject to the provisions of this Act, the total income of any previous year of any person includes 
all income, profits and gains from whatever source derived which 


(a) are received or are deemed to be received ın Briush India ın such yeai by or on behalf of 
such person or... . 


(c) if such person 1s not resident ın British India during such year, acciue or arise or aie deemed 
to accrue or arise to him ın British India during such year * 


Provided . . that in the case of a person not ordinarily resident in British India, income, 
profits and gains which accrue or arise to him without British India shall not be so included unless 
they are derived from a business controlled in or a profession or vocation set up in India or unless 
they are brought into or received ın British India by him during such year ” 


It was argued for the appellants that the provisions of section 4 limiting the liability 
of persons not resident or not, ordinarily resident in British India must be applıed 
universally so as to qualify or even override any subsequent provision in the Act 
‘dealing with a particular kind of income which 1s so framed as to exclude this 
limitation. This argument neglects the opening words of section 4 ‘‘ Subject 
to the provisions of this Act,” and contradicts the principle that the Act must be 
read as a whole. In their Lordships’ view the question in this case is whether the 
provisions of the Act which deal with the partnership income can be reconciled 
with an intention to exclude from the total income öf partners not resident or not 


pazı, 
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oidinarily resident in Butish India a part of their shaie of the fixm’s income im 
respect of income accruing to the firm from outside British India. 


The second proviso to section 23 (5) (a) deals with partners not resident in 
British India İt provides that the share of such a partner shall be assessed on the 
firm at the rates which would be applicable ıf ıt were assessed on hım personally,. 
and it makes no provision for any deduction from that share in respect of any part 
of the partnership piofits havıng atisen outside British India. It is difficult to 
understand why no 1eference was made to any such deduction if it was intended 
that any such deduction should be made Ifno deduction is intended to be allowed 
in this case there is no reason to hold that any deduction is permissible in any other 
case of a partner not resident or not ordinarily resident in British India 


If the appellants’ contention is correct ıt would be necessary for the Inccme- 
tax Officer not only to determine the total income of each firm as he 1s directed. 
to do by section 23 but also to determine what part of that ınccme was such that 
if ıt were the income of a person not sesident or not ordinarily resident in British 
India ıt would not be part of his total income within the meaning of the Inccme- 
tax Act. Without such a determination it would not be possible to assess the 
taxable income of a non-resident partner But there is nothing to require the 
İncome-tax Office1' to undeitake this task 


It may be that if those difficulties were overcome the relief sought by the 
appellants could be worked out satisfactorily in cases where the firm made profits 
both within and without British India, but great difficulties would be encountered 
in a case where a firm made prolits ın British India but incurred losses ın its foreign 
business. It 1s not at all clear what the taxable income of a non-resident partner 
would be ın such a case if appellants’ contention were correct. 


These are some of the difficulties which would be encountered if it were held 
that the operation of section 23 must be modified to meet the appellants’ contention. 
This contention would require much to be written into the section which is not 
there, would complicate its operation and would lead to practical difficulties. 
Their Lordships are satisfied that this section cannot be so modified; it must be 
taken as it stands. Moreover there are other sections such as section 16 (1) the 
terms of which are almost equally difficult to reconcile with the appellants’ con- 
tention Their Lordships therefore hold that this contention is not well founded 
and that the decision of the High Cowt at Nagpur was correct. 


Their Lordships will humbly advise His Majesty that this appeal be dismissed. 
The appellants will pay the costs of the appeal. 


V.S. —— — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT —MR. JusTICE SATYANARAYANA RAO AND MR. JUsTICE VISWANATHA 
SASTRI. 


Kuppuswamı Asari , .. Appellant® 
7. 


Manıckasari 5 .. Reshondent. 


Hındu Law—Sindhanam property—Rule of succession—VVhether affected by Hindu Law of Inherttance 
(Amendment) Act, H of 1929 

The rule of succession to the stridhanam pioperty laid down ın the Mıtakshara School of Hindu 
Law has not been m any way altered bv the Hindu Law of Inheritence (Amendment) Act, 
Il of rg29 

Mahalakshmam'na v. Suryanarayana Sastst, (1946) 1 ML J. 196° ILR 1047 Mad 23, followed 

Act II of 1029 is expressly limited both ın its preamble and ın sub-section 2 of section 1 of the 


Act to succession to the propertv of a male and it cannot be applied to a case where the question 
for decision 1s who are the stridhanam hetrs of a Hindu lady 


a 
*L P. A, No, 25 of 1947. 24th March, 1949. 
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Appeal against the judgment and decree of Lakshmana Rao, J, dated 25th 
February, 1947,1n S A. No 2069 of 1945, on the file of the High Court, 


G. Ramaknshna Aya and P N Sundaresan for Appellant. 
T, R. Arunachalam for Respondent 
The Judgment of the Court was delivered by 


Viswanatha Sastit, 7 —lhe question that arises for decision in this case is 
whether the Hindu Law of Inheritance (Amencment) Act II of 1929 has any 
application to succession to the stridhanam property of a Hindu lady or whether 
the succession 1s governed by the ordinary rule of’ Hindu law unaffected by the 
provisions of Act 11 of 1929. : 


One Rajammal was the last owner of the piopeity now in dispute. Her 
husband, Arunachala Asai had a sister and a sister’s son from whom the plaintiff 
has purchased the property "The defendants set up title of the pateinal uncle’s 
son of Arunachala Asari as heir to the property of Rajammal ‘The question 1s 
whether the sister and sister’s son of Arunachala Asari could be deemed to be stir- 
dhanam heirs of Rajammal ın preference to paternal uncle’s son of Arunachala. 
İf the ordinary Hindu law of succession were to apply it ıs clear that Rajammal 
having died without issue, her husband and his sapindas would be the heirs to her 
stridhanam property The question is whether in finding out succession to stri- 
dhanam property of Rajammal we have to adopt the original rule of Hindu law 
regulating succession to stridhanam property and find out the husband’s sapındas 
according to the ordinary rules of Hindu law or whether we have to incorporate 
the amendment introduced by the Amending Act IT of 1929 in the table of inheri- 
. tance prescribed by Hindu law and ascertain the sapindas of Arunachala on that 
basis ‘This question has recently been considered by a Bench of this Court in 
Mahalakshmamma v Suryanaiayana Sastii+ Their Lordshigs held that the amending 
Act II of 1929 was expressly limited both nits preamble and ın sub-section (2) of 
section 1 to succession to the property of a male and it cannot be apphed to a case 
where the question for decision is who are the stridhanam helis of a Hindu lady. 
Their Lordships 1elied upon the opinion of the learned editoi of the roth edition 
of Mayne’s Hindu law and on the decision in Sakuntalaba: v Cowt of Wards? and 
expressed their dissent from the decision of a single Judge of the Lahore High Court 
in Mt. Charjo v. Dinanath? and of the Bombay High Court ın Shamrao v Raghu- 
nandan*, We respectfully agree with the 1easoning of the learned Judges ın the 
decision ın Mahalakshmamma v. Suryanaayana Sasin' which we find has been 
referred to with approval ın a subsequent decision of the Patna High Couıt in 
Dulhin. Talukraj Kum v. Babın Bacha Kuaı 5. 


The result 1s that the rule of succession to the stiidhanam pioperty laid down 
in the Mıtakshara School of Hindu law has not been in any way altered by the 
Hindu Law of Inheritance (Amendment) Act (II of 1929) ‘This ıs the only point 
that has been argued ın this Letters Patent Appeal. The matter 1s covered by 
the previous decision of this Court and we see no reason for departing from ıt 


In the result the Lette:s Patent Appeal ıs dismissed with costs 
K.G ‘ Appeal dismissed 





ı (1946) 1MLJ 196 LL.R 1947 Mad 3. AIR 1937 Lah 1.6 (2) 
23 4. ILR (1939) Bom 228 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—MR. JusTICE BALAKRISHNA AYYAR. 


Gannamanı Ramanna as representing the General Body of 
. creditors in I.P No. 20 of 1936, District Münsif: Court, 
Tanuku .  Petihoner" , 


- 


0. 
Donga Suramma oe Respondent. 


Provincial Insolvency Act (V of 1920), sections 4 and 53—Sutt by defeated claimant to attached property 
agamsi attaching decree-holder and judgment-debtor—Fudgment-debtor becoming ınsolveni— Offical Recezver 
made party—Surt not tontested by the Official Recewea—Sale deed ın favour of plaintiff found to be supported by 
consideration and not entered into to defeat cı editors by all the Courts—Application under sections 4 and 53 of the 
Provincial Insolvency Act by the Official Recewer thereafter—Re-agutation of the question of the validity of the 
sale —Combetency 


In a suit by a defeated clarmant to attached properties against the attaching creditor and the 
judgment-debto: the Official Receive: was made a paity on the yudgment-debtor’s insolvency. The 
Official Recetve: did not contest the suit and the plamtff’s claim was allowed by the trial Couıt 
which found that the sale in favour of the plaintiff was for valuable consideration and was not 
intended to defeat creditors of insolvent An appeal and a second appeal failed Thereafter the 
Official Recerver bestirred himself and filed an application under sections 4 and 53 of the Provincial 
Insolyency Act for a declaration that the sale deed in favour of the plamtff was without 
consideration and was for defeating the claims of creditors of the insolvent On the question 
whether the Official Receiver could agitate the point over again, : 


Held, the question on which a new decision was now sought for aiose out of the facts and con- 
tentions which had already been completely adjudicated upon in proceedings to which he was a 
party. Hence he could not be allowed to re-agitate the question of title before the Insolvency 
Court 


Lahor: Singh v Official Recewer, Sialkot, AIR. 1937 Lah 4, followed. 


Petition under section 75, Provincial Insolvency Act, against the order of the 
District Court of West» Godavari at Eluru, dated 14th November, 1946, ın 
C M.A. No. 8/46 preferred against the order of the Court of the District Munsif of 
Tanuk, dated agth October, 1946, in I A. No. 677 of 1943 in I.P. No. 20 of 1936. 


1. Satyanarayana for Petitioner. 
K. Bhımasankaram for Respondent. 
The Court delivered the following 


Jupément —The relevant facts are these. In OS. No. 121 of 1936, on the 
file of the District Munsif, Tanuku, the plaintiff, a creditor, obtained attachment 
before judgment of certain properties alleged to belong to the defendant. One 
Donga Suramma then intervened with a petition claiming that the properties 
belonged to her and asked for cancellation of the order of attachment. Her request 
was refused Thereupon, she filed a regular sut, OS No 389 of 1937, tö esta- 
blish her title to the properties and to this suit, both the attaching creditor and the 
defendant were made parties The defendant ın O S. No. 121 of 1936 became 
insolvent and subsequently died Thereupon an application was made to add 
the Official Receiver as a party. In the affidavit filed ın support of the application, 
the following recital occurs * 

“e Therefore, the Official Receiver, West Godavari, had to,be included ın his representative 
capacity as a third defendant ın this suit ın the place of the second defendant and the further pro- 


ceedings had to be conducted It 1s therefore prayed that the Court may be pleased to add 
the Official Recerver, West Godavari, ın his representative capacity as a third defendant.” 


This petition was allowed. But the Official Receiver did not contest this suit. 


The Additional District Munsıf, Tanuku, who tried this suit, found the 
transaction to be true and fully supported by consideration ‘The learned District 
Munsif also negatived the contention of the creditor that the sale deed in favour 
of Donga Suramma had been entered into for the purpose of defeating the creditors 





FC. R. P. No. 1580 of 1947. 18th March, 1949. 
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‘of the insolvent. An appeal was filed ; but it was dismissed A second appeal 
to this Court also failed Thereafter, the Official Receiver, who had been till then 
inactive, bestirred himself He filed an application under'sections 4 and 59 of the 
Provincial Insolvency Act for a declaration that the sale deed ın favour of Donga 
Suramma was executed without consideration and for defeating the claims of the 
creditors of the msolvent The objection was then put forward that ıt was not 
open to'the Official Receiver to agitate the question over agam This objection 
was upheld and the District Munsif dismissed the petition. ‘There was an appeal 
from that order to the District Judge, West Godavari, who dismissed ıt 


The present civil revision petition has been filed to revise this order. The 
principal contention urged before me 15 that questions arising under the Insol- 
vency Act can be decided only by courts exercising powers under that Act and that 
the ordinary civil courts have no jurisdiction to do so. Therefore, the decisions 
rendered in OS No 389 of 1937 and the appeals therefrom, would not operate 
as res judicata In support of this contention reference was made to the decision 
in Official Assignee, Bombay v Sundaracharı!l This decision does no doubt seem at 
first sight to support the contention raised But even there, their Lordships do 
appear to contemplate that a decision given under section 53 of the Transfer of 
Property Act might well stand on a different footing Besides, there 1s one material 
difference here Rightly or wrongly, the Official Receiver was added in his repre- 
sentative capacity and this includes the one under which he is now acting After 
having remained ex parte and allowed the litigation to be fought out as though he 
had no interest in it he cannot now ask for a fresh trial on the same facts The 
question on which a new decision 15 now sought for arises out of the facts and con- 
tentions which have already been completely adjudicated upon in proceeding to 
which he was a party Ido not therefore think that this petition should be allowed, 
I am strengthened in this view by the decision in Lahor Singh v Official Recewer, 
Seaikot?. "The facts there were substantially similar to the facts here İt was held 
there, : 





KG Petition dismissed, 
“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice RAJAGOPALAN 


Kandı Parambath Elaya Nayan Veetil Thalakurussi 
Atchuthan Nair Appellant * 


Ü 


Vellilapalli Gopalan Naır 
Mesne profits—Bass of right to recov.r. 


After the passing of a final decree for sale of the mortgaged property the decree debt was 
scaled down under the provisions of Act IV of 1938 to a particular figure by the Dystrict 
Munsıff which on appeal was raised to a higher amount by the District Judge Onan appeal 
against this appellate decree, ıt was set astde’on the ground that the’ appellate court had no 
Jurisdiction to entertain the appeal against the order scaling down the debt, Subsequent to that 


» Respondent 


Heid, ıt cannot be said that the possession of the decree-holder purchaser at the time he bought 
the property was unlawful entitling the yudgment-debtor to claim mesne profits Apart from the 
“question of restitution, when the material on record does not establish that the Possession obtained 


1. (1927) 53 MLJ 209 ILR 50 Mad 776 2 AİR. 1937 Lah 4 
“A.A A O No 109 of 1947 t6th March, 1949, 
16 : 
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by plaintiff decree-holder was unlawful, the yudgment-debtor defendant cannot claim any mesne 
pronts. 
Abdul Rasak Rowther v Abdul Rahim Rowiher, (1945) 1 ML J 480, followed 


Appeal against the order of the Court of the Subordinate Judge, South: 
Malabar at Calıcut, dated 12th July, 1946 ın A.S No. 176/46 (REP. No. 477 
of 1942 in OS No 132 of.1936, District Münsif Court, Walluvanad) . . 

ƏD H Nambudnpad for Appellant. 

“UK Kuttikrishna Menon for Respondent 

The Court delivered the following 

Jupcmenr —On 11th August 1936, there was a preliminary decree to enforce: 
the mortgage deed, dated 15th March, 1933, executed by the defendant-appellant 
in favour of the plaintiff-respondent in second appeal There was a final decree 
on 17th March, 1937, for the sale of the hypotheca. The defendant subsequently 
applığd to have the decree debt scaled down under the provisions of the Madras 
Agriculturists Relief Act (IV of 1938). That application was allowed by the trial 
Court on 27th December, 1938 and the decree debt was scaled down to Rs 427-3-0- 
Against that order the decree-holder filed AS No 190 of 1939 to the District Judge 
who held that the decree debt ought to be scaled down to Rs 751-9-8 ‘This was- 
on 22nd March, 1938. Agamst the decree of the appellate Court m AS No go 
of 1939 the defendant filed a second appeal On 13th July, 1942, the High Court. 
set aside the décree of the lower appellate Court in AS No. 1go of 1939 on the 
ground that the appellate Court had no jurisdiction to entertain the appeal against 
the order of the District Munsif scaling down the debt to Rs. 427-3-0 , Subsequent 
to that, the plamtıff appealed against the amended decree* AS No 181 of 1942. 
Eventually, after the remand by the High Court, that appeal, AS No 181 of 
1942, was allowed, and the Court held that the amount due to the decree-holder 
under the decree was Rs 751-9-8, the very sum that the appellate Court held in 
the infructuous AS No 190 of 1939 to be due to the decree-holder. 


Pending the disposal of AS No 181 of 1942, in execution of the decree as it 
was amended by the decree in AS No 1g0 of 1939, the decree-holder brought 
the property to sale on 12th August, 1940 and purchased ıt himself ‘The sale was: 
confirmed on 19th September, 1940 and possession of the property was delivered 
to the plaintiff on 2oth October, 1940. 

It will be remembered that the decree in AS No 190 of 1939 was set aside 
by the High Court ın second appeal on 13th Julv, 1942 The defendant followed 
it up with an application for restitution, out of which this second appeal has arisen. 
That application was filed on 4th September, 1942 The learned District Münsif) 
dismissed that application and with that decision the learned Subordinate Judge, 
to whom the matter was taken on appealy concurred Hence this second appeal 


The application for restitution was dismissed by the trial Court on rrth August,, 
1945, that as after the final disposal of AS No 181 of 1942, which held that the 
correct amount due to the decree-holder under the decree was Rs 751-9-8, the- 
very sum that was declared to be due to the decree-holder even in the decree ın 
AS No 190 of 1939. : 


In paragraph 3 of his judgment, the learned District Munsıf observed 


“ There is one more difficulty which has cropped up ın this case for the reason that admittedly 

after the respondent took possession of these properties the superior yenmı of the properties brought 
a sut O S No s? of 1941 of this Court for sale of the properties for arrears of mıchavaram due to 
hım and ın execution of the decree ın the said suit, the properties have been sold and purchased by 
a third party who has dispossessed the respondent ” 
This aspect of the case does not appear to have been considered by the learned’ 
Subordinate Judge İt 1s clear that mn any event the defendant cannot get resti-- 
tution as such, in the sense that he can recover possession of the properties İrcm the 
plaintiff-respondent. On the date the application came up for orders the plaıntıff-- 
respondent himself had lost possession, and ıt was a person with title superior both 
to the plaintiff and defendant ın this suit that obtained the decree under which the- 
respondent lost possession. 
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In the application which the defendant filed, in addition to the re-delrvery 
of properties which he sought he asked for mesne profits The maim basis for 
Jabılıty for mesne profits should be that possession was unlawful Here it was 
under a sale ın execution of the decree as it was amended by the decree n AS No. 
190 of 1939 that the plaıntıff obtained possession on 2oth October, 1940. ‘The 
decree in. AS No 190 of 1939 was set aside ; but that stili left tact a decree for 
Rs 427-3-0 which was the amount to which the decree debtin O S. No 132 of 1936 
was scaled down by the learned District Münsif "There was thus a decree for 
which execution could be levied, though m the application that the decree-holder 
filed he claimed the larger amount əf Rs 751-9-8 As events eventually turned 
out he was all along entitled to this sum of Rs 751-9-8 


The learned advocate for the appellant referred to the decision in Shwwbaz v. 
Yesoo! In that case, ın 1906 a decree was passed ex parfe against the defendant 
and in execution of that decree, the defendant’s house was sold and puichased 
iby the plaintiff decree-holder ın 1910 Subsequently, the decree that had been 
passed ex-parte was set aside After a retrial the plaintiff obtained a decree ın 1914 
for about the same*sum which had been decreed by the decree ex parte in-1906 In 
the meantime, the defendant applied to have the sale of the house which had been 
.conducted ın execution of the decree that had been passed ex paite set aside ‘The 
learned Judges held that the previous sale of the house in execution under.the pre- 
vıous decree which had been set aside should itself be set aside as being no longer 
based on any solid foundation, but the learned Judges imposed the condition ın the 
circumstances of that case that the defendant should pay up the amount due from 
her under the second decree before restitution could be effected 


The learned advocate for the respondent in appeal reiterated the arguments 
based on the decision ın Adbul Rasak Rowther v. Abdul Rahim Rowther*, which found 
acceptance in the courts below m this case The facts of that case were that a 
decree ın a suit for contribution as it originally stood provided for payment to the 
decree-holder of a considerably larger sum than that payable under the decree as 
amended in pursuance of an appellate order passed on an application under section 
19 of Madras Act IV of 1938 The application had been filed by a purchaser 
of the properties covered by the decree who had been as such rmpleaded in the 
suit as the sixth defendant On ists dismissal the judgment-debtor filed a revision 
petition to,the Hıgh Court and an appeal to the Sub-Court The appeal was 
allowed and the scaling down was directed The appeal, however, was ıncom- 
petent and the effect of the amendment was to introduce an illegal curtailment 
of the decree-holder’s clam Pending proceedings ın the High Court as to the 
validity of the scaling down, the decree-holder took out execution on the amended 
decree A sale was held under this execution petition and it appeared that of the 
original decree, a sufficient amount remained to give legal support to the sale 
~which was held under the amended decree. The High Court set asıde the appel- 
late order but allowed the judgment-debtor’s revision petition, with the result 
that the decree was again amended, the same figures being restored which had 
‘been substituted as a result of the incompetent amendment It was under these 
circumstances that Wadsworth and Patanjalı Sastrı, JJ , held that the execution 
‘sale could not be held to be a nullity 


The decision ın Szvbaz v Yesoo1, cannot really help in determining the real 
‘question now, whether the plaintiff 1s liable for the mesne profits clarmed If 
the principles laid down in Shinbat v Yesool are to be followed, there could be a 
conditional order, that 1s, an order for re-delivery of property on condition that. 
the defendant yudgment-debtor patd up the amount due under the amended decree 
in OS No 192 of 1936 If such a condition had been imposed possession of the 
decree-holder auction purchaser, could not be unlawful till the defendant discharged 
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his obligations by payment If possession was not unlawful, there could be no- 
question of any liability for mesne piofits 


Apart from the applicability of the principles lard down ın Shwhaev Yesoo” 
to the facts of this case, 1 thmk the courts below were right ın applying the principles 
laid down by this Court ın Abdul Rasak Rowther v Abdul Rahim Rowther? There 
was a decreein O S No 132 of 1936 under which the defendant had to pay” What 
that amount was, was ascertained on 27th December, 1938, to be Rs 427-3-0. 
That that was not correct should be obvious, because in competent proceedings: 
the Court finally held that the amount due was really Rs 751-9-8 That at an 
intermediate stage the same figure was arrived at by the decree in OS No 1go: 
of 1939 does not really affect the rights and habılıtıes of the parties, at any rate 
in determining the question, whether the possession of the plaintiff decree-holder 
obtained on 20th October, 1940, was unlawful ‘True, on the date the property” 
was sold on 12th August, 1940, the decree in AS No 1go of 1939 was not lawful. 
in the sense the Court had no jurisdiction, but the lability of the jadgment-debtor 
was still there to pay the amount of Rs 427-3-0 to which figure the deciee debt 
was scaled down on 247th December, 1938 Even without taking into account 
at this stage the factor that the amount really due under the decree was finally 
fixed again at Rs 751-9-8, ıt should be obvious that at least for a portion of the 
amount {or the recovery of which the decree-holder brought the property to sale 
on 12th August, 1940, he had the right to levy execution From this poimt of view 
again, ıt would be difficult to hold that the possession which the decree-holder 
eventually obtained on 20th October, 1940, was unlawful, though the decree in. 
AS No 190 of 1939 was eventually set aside Except that in Abdul Rasak Rowther 
v Abdul Rahim Rowther®, the decree-holder brought the property to sale for realising 
an amount smaller than what was eventually found to be due to hım—ın this case 
the decree-holder sought recovery of an amount which was eventually found to be 
due to him—there seems to be no distinction ın the principles which should govern 
a claim for restitution with the consequential relief of mesne profits 


To reiterate, apart from the question of restitution, when the material on 
record does not establish that the possession of the plamtıff decrce-holder 
obtained on 2oth October, 1940, was unlawful the defendant cannot claim any 
mesne profits 


There was no finding ın the Courts below on the question of lability for mesne 
profits , certainly there was none on the question of the quantum of mesne profits x 
but since lability for mesne profits does not arise at all there 1s no point ın asking 
for a finding on that issue from the Courts below 


The appeal fails and 1s dismissed with costs 

(Leave 1s refused) 

V.PS —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mr P V RaJAMANNAR, Chef Juste AND MR Justice. 
RAGHAVA Rao 


The Mahalakshmi Textile Mills, Ltd , by its managing agents, 
S S N Lakshmanan and Co, by partner S SN 
Lakshmanan Chettiar Appellant* 


0, 
A K RM M K Meyyappa Chettiar (died) and others Respondents. 


Compames—Call money—Person to whom and the place at whtch the call money is to be paid nok 
menitoned ın resolution making the call and in the notsces—Forfeuture on non-payment —Legality 


It ıs not necessary that the persons to whom and the place at which the call is to be paid, should 
be mentioned in the resolution making the call or in the notices, making the call though these 
eS ge  — 


— - — — zu... — - — —— —o — 


I (1918) İLR 43 Bom 235 2 (1945) 1 MLJ. 480 > 
* Appeal No 505 of 1945 z 4th March, 1949. 
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matters must be fixed by the Board, because the articles so provide In the absence of any 
evidence upon the point the Court ıs entitled to assume that these notices were sent out by the agents 
of the Gompany with the sanction of the Directors and that the Directors had in fact appointed the 
persons and the place to whom and at which the call is to be paid A forfeiture on non-payment 
of the call money cannot be attacked on the ground of any irregularity or illegality because that 
the particulars as to its payment were not mentioned ın the resolution making the call 

Dhunra Keshrmal v HH Wadia, (1932) 1L.R 57 Bom 413, followed 

Premila Den v The Peoples Bank of Northern India, fid , (in liquidation}, TLR. (1938) Lah r 
(P.C ), referred - 


İn re Bengal Electric Lamp Works, Ltd ,I LR (1942) 1 Cal 132 commented upon 


Appeal against the decree and judgment of the Court of the Subordinate 
Judge, Mathuraı, dated oth July, 19451n OS No 44 of 1944 


A Krshnaswamı Aıyar, R, Subrahmanyam and Alladı Kuppuswam for Appellant. 
S Venkatesa dıyangar for Respondents 
The Judgment of the Court was delivered by 


Raghava Rao, f —Anınterestıng question of company law is raised for deter- 
mination by this appeal. The material facts which are more or less beyond the 
pale of controversy may be briefly stated 


The plaintiff, a shareholder of the defendant, which 1s a limited company, 
fell into arrears in respect of the third and fourth instalments of Rs 1,250 each 
of the total share amount of Rs 5,000 payable by him on his 50 shares of the face 
value of Rs 100 each, having duly paid the amounts of the first and second instal- 
ments of Rs 1,250 each, payable along with the application for shares and at the 
time of the allotment thereof respectively There was a meeting of the Directors 
of the company held on gist October, 1928, as shown by the entries, Exhibits D-4 
and D-5, ın the minutes book at which, firstly, it was resolved that the first call 
(2¢, the call ın respect of the third instalment) made as proposed ın the circular 
letters, Exhibit D-2 series, should be confirmed and, secondly, the Managing 
Directors were authorised to make the second call (z € , the call in respect of the 
fourth ınstalment) before 5th December, 1928, requiring the amount of that call 
to be paid by 25th December, 1928 İt 1s the case of the defendant company that 
thereafter, as shown by Exhibits D-3 and D-3 (a), the blank printed form of the 
call notice maintained by it and the counterfoil of the notice actually issued, notice 
was duly sent to the plaintiff in respect of the first call on 30th March, 1928 and 
that, similarly, as shown by Exhibits D-6 and D-6 (a), a similar printed form of the 
call notice and a similar counterfoil respectively, notice was duly sent to the plainu ff 
in respect of the second call on 4th December, 1928 ‘The plaintiff did not comply 
with the notıces and make the payments ‘There were further notices, Exhibit 
D-8 series, which also proved fruitless The company thereupon resolved by 
Exhibit D-g on 2nd December, 1938, to issue further notices to defaulting share- 
holders ıntımatıng to them its intention to forfeit their shares on default of-payment 
within the further time to be given. Accordingly on goth July, 1940, notice (Exhi- 
bit D-10) was issued by the company to the plaintiff, demanding the payment of 
Rs. 2,500 for the first and second calls with interest at nine per cent per annum 
on 31st August, 1940 and intimating forfeiture on default Although the plaintiff 
received this notice, he did not respond On 18th January, 1941, the Directors 
resolved, asshown by Exhibit D-11 (a) the entry in the minutes book, that final notice 
should be given to the defaulters that payment should be made by goth April, 1941, 
or, else that the shares would stand forfeited Exhibit D-12 1s the notice issued 
to the plaintiff, giving him intimation"of the resolution and demanding payment. 
In response to this notice the plaintiff sent to the managing agents of the company 
a hundı, Exhibit D-14, on 2grd April, 194.1, for Rs 2,500, and along with the hund1 
also paid a sum of Rs 500, leaving a balance of Rs 2,000 still to be paid ‘The 
balance not having been paid till r1th May, 1943, there was a resolution of forfeiture 
passed by the company on that date (Exhibit D-17) Intimation of tHe forfeiture 
was given to the plaintiff by letter, dated 22nd May, 1943 (Exhibit D-18). The 
hundı, Exhibit D-14, and Rs. 500 were also returned to the plaintiff along with. 
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a covering letter, Exhibit D-1g Thereupon, notices passed between the parties, 
Exhibits D-20 and D-oo (a) and Exhibits D-21 and D-21 (a), the plaintiff challenging 
and the company maıntaınıng the validity of the forfeiture ‘The suit out of which 
this appeal arises 1s the sequel to these notices The plaintiff craves in his plaint a 
declaration of the invalidity of the forfeiture and an injunction ın restraint of a sale 
or re-allotment of the shares or any other dealing with them by the company 


The Court below found (1) that Exhibit D-e series, the circular letters and the 
resolution at the meeting Exhibit D-4, in respect of the first call, were deiective, 
in that they did not fix the amount of the call or specify the person to whom or the 
place at which ıt was to be paid, as required by Article 40 of the Articles of Asso- 
ciation , (2) that the resolution Exhibit D-5 ın respect of the second call, did not, 
while fixing the tıme for payment specify the amount to be paid and the person 
to whom or the place at which ıt was to be paid, and was therefore defective for 
want of conformity to the same article; (3) that the notices said to have been 
issued by the company to the plamntff in respect of the two calls on goth March, 
1928 and 4th December, 1928, were not proved to have been served on the plaintiff 
or even posted, and that there was no proof, in fact, of how the notices were sent 
to the plamtıff , (4) that the further notices, Exhibit D-8 series, of 1931 and 1932 
were defective, ın that, while mentiomng the total amount as being Rs 2,500 they 
did not, as required by Article 42 of the Articles of Association, contain parti- 
culars concerning the place at which or the person to whom the amount was to be 
paid , (5) that the resolutions Exhibits D-g and D-11 (a) could not be iegarded 
as resolutions for calls under Article 40; and (6) that the notices, Exhibits D-10 
and D-12 were defective ın the particulars required to be mentioned by Article 42 
in notices for call amounts On these findings the Court below held the forfeiture 
of shares made by the defendant by Exhibit D-17 to be illegal and invalid. It 
also held that there was no waiver on the part of the plaintiff of his right to com- 
plain of the irregularity of proceedings on the part of the defendant ‘The parties 
were at issue ın the Court below also on one subsidiary matter which we may dismiss 
from consideration after just adverting to it, viz, whether the hunds, Exhibit D-14 
and the Rs 500 were accepted by the defendant as an unconditional payment as 
contended by the plaıntıff or only as a conditional payment as contended by the 
defendant “The Court below upheld the defendant’s case in this regard and found 
that'ıt was open to the defendant to treat the plaintiff as a defaulter, even though 
the defendant did not send the hundı to the plaintiff’s agent at Rangoon for 
encashment On this last mentioned subsidiary matter no question arises on this 
appeal, as the respondent has accepted the finding recorded by the Court below. 


The questions arising on the arguments advanced before us 1n the appeal are (1) 
whether the forferture of the plaintiff’s shares by the defendant company ıs illegal 
and invalid , and (2) whether there has been on the part of the plaintiff any waiver 
of the illegality and the mvahdity by reason of his conduct We do not feel called 
upon to say anything on the latter question ; for, assuming that there was no waiver, 
the appellant 1s, in our opinion, entitled to succeed on the ground that there was 
sufficient warrant for its forfeiture of the plaintiff’s shares In connection with 
the former question, we may observe 27 (mine that we fully realise that a forfeiture 
ought not to be lightly favoured and that a party thereby aggrieved 1s entitled to 
rely on any technicality of rule or regulation to invalidate it The first submission 
of Mr Venkatesa Aryangar, the learned advocate for the respondent, in connec- 
tion with this question, is that the notices for call amounts said to have been issued 
by the defendant to the plaintiff are not proved by the evidence on record, and that 
for want of notices duly conforming to the requirements of Article 42 of the Articles 
of Association the forfeiture made by the company must be regarded as illegal 
and invalid. This 1s a contention which the learned Subordinate Judge in the 
Court below has accepted We consider that, in so accepting, he was unreason- 
able to a decree which we are constrained to discountenance ın no mistakable 
terms ın his appreciation of the evidence on record The learned Subordinate 
Judge makes the criticism, which we cannot accept, that there 1s no knowing whether 
“the blank spaces of the printed notice forms were filled up and notices were duly 
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posted He makes the point which, in our opinion, 1s not of much substance, 
that the clerk who ıs said to have informed DW 1 of the despatch of notices has 
not been examined Notwithstanding the abstention of the clerk from the wit- 
ness box, commonsense warrants the presunfption, which we are prepared to raise, 
that the notices were duly posted in the ordinary course of business Notwith- 
standing, again, the interested and of course uncorroborated denial by the plaintiff of 
his recerpt of the notices, the common course of human affairs warrants. the further 
presumption, which we are prepared to raise, that the notices were duly received by 
the plaintiff His conduct in keeping quiet after his admitted recerpt of Exhibit D-8 

series and Exhibit D-10 which he has produced ınto Court, quite apart from his 

conduct ın sending ın response to Exhibit D-12, the hundı, Exhibit D-14, and the 
sum of Rs 500 fortifies usin our conclusion that he must have received the prior 
notices suggested by Exhibits D-3 and D-3 (a) ın regard to the first call and by 
Exhibits D-6 and D-6 (a) ın regard to the second, which he is apparently suppressing, 
as, if produced, they will be found to contain all the particulars required by Article 
42 of the Articles of Association of the company Asked ın tross-examination. 
why he did not pay the calls as demanded ın Exhibit D-8 series, PW 1 states in 
reply that he did not, thinking that he might pay if D W 1 went to him and per- 
sonally asked him to pay ‘The conduct of the plaintiff has been such that we. 
have no hesitation in the circumstances in accepting and acting upon the evidence 

of DW 1 and holding that there 1s no substance ın the respondent’s complaint 
that notices of the kind required were not duly despatched to him or served on him. 
We accordingly overrule the first submission of Mr Venkatesa Aryangar 


Mr. Venkatesa Aıyangar has next contended that the resolutions passed by 
the Directors at their meeting of şist October, 1928, one confirming Exhrbit D-2 
series in relation to the first call and the other authorising the Managing Directors 
to make the second call, are invalid as not fulfilling the requirements of Article 40 
of the Articles of Association He complains that there 1s no proof that the parti- 
culars required by Articles 40 and 42 were fixed by the Directors themselves, whether 
in connection with Exhibit D-2 series, confirmed though they may have been 
by Exhibit D-4, or ın connection with Exhibit D-5 authorising the managing 
Directors to make the second call Says the learned advocate, Exhibiis D-4 and 
D-s do not at all refer to such particulars and therefore negative any fixation of 
the particulars by the Directors themselves and not by the managing agents In 
support of his submussion, the learned advocate placed strong reliance on a deci- 
sion of the High Court of Bengal reported ın In re Bengal Eleciric Lamp Works, Lid * 
and attacked a decision of the High Court of Bombay to the contrary reported ın 
Dhunraj Keshrimal v H H Wadia? Ina conflict between the two decisions, counsel 
urged that the former has to be preferred, founded as it 1s on a decision of the Judi- 
cial Committee reported in Premla Dev v The Peoples Bank of Northern İndia, Lid. 
(an lagurdatıon) 3, which is subsequent ın date to the Bombay decision and prior to the 
Calcutta decision. That there 1s a conflict between the decisions of the two High 
Courts 1s undemable ; but we cannot, after the most anxious and careful consı- 
jeration that we have bestowed on the matter, agree that the Privy Council deci- 
zon ın Premila Devt v The Peoples Bank of Northern India, Lid (ın liquidation) *, ınvalı- 
lates the decision of the Drvisional Bench of the Bombay High Court rendered by 
Beaumont, CJ and Blackwell, J, or contains anything to support the criticism 
made of it by Lort Wilhams, J çın the Calcutta case 


In the Bombay case Beaumont, CJ , observes at page 425 of the report. 


“ It ıs true that these matters must be fixed by the Board, because the articles so provide, but 
( think we must presume that the agents did their duty and took instructions from the Board , other- 
vise they would not have been justıfied ın signing * by order of the Board’ ” 


At page 428 of the report, Blackwell, J , observes 
ə ee ees 
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““T.am of the opinion that it 1s not necessary that the persons to whom, and the place at which, 


- 


“the call 1s to he paid, should be mentioned ın the resolution making the call .. ..” 


.and at page 429, the learned Judge further observes : 


7 . in the absence of any evidence upon the point the Court 1s entitled to assume that these 


notices were sent out by the agents of the company with the sanction of the directors, and that the 
directors had ın fact appointed the persons and the place, and that is the assumption whyh 1 make” 


With these observations we respectfully agree ‘The learned Judges deal exhaus- 
tively with the English case-law on the point and rely ın particular on the judgment 
of Jessel, MR , ın Johnson v Lyttle’s Iron Agency) They point out that the Article 
‘of the Company which they had to deal with was similar to the one which Jessel, 
M R , ın the English case had to deal with We may observe that in the present 
case.also, as in the Bombay case and ın the English case before Jessel, MR , Article 
40 does not prescribe that by means of a formal resolution to be passed by the Direc- 
tors the particulars should be fixed or appointed We hold, like the Bombay judges, 
that before the prescribed notice 1s issued to the shareholder ın default ıt will do 
if the particulars are, however informally, fixed by the Directors and the notices 


, issued with particulars so fixed with the sanction of the Directors ‘The Court below 


has attempted to distinguish-the Bombay case from the present by observing that, 


e there, the words “ By order of the Board ” were to be found ın “the signature part 
y 8 p 


of the notice. We are inclined to think that this distinction attempted by the 


“leârned Subordinate Judge is rather unsubstantial Evidence of the appointment 


of the particulars by order of the Board could always be adduced, even though 
there should be no such words ın the signature part of the notice issued by the 
managing agents Likewise even where such words occurred, ıt would be open 
to the party impeaching the validity of the notice to show that there was, in fact 
and ın truth, no appointment of the particulars by the Board ‘The matter 1s 
one of evidence, and the presumption is ın favour of such appointment in the 
absence of evidence one way or the other Moreover, ifthe existence of the words 
“ By order of the Board ” in the Bombay case 1s not merely an accident of fact, but 
an element which enters into the essence of the reasoning—which we think it is 
not—there 1s no reason why we may not presume ın the present case that such 
words would be found ın the notices, if produced A presumption of that kind 
1s not, ın our opinion, ill-drawn against the party suppressing the notices But 
it 1s not necessary for us to go so far, as on broad principle we consider the Bombay 


. decision sufficiently ın point -. 


Turning next to the Calcutta case, we find that what happened there was 
that Lort Williams, J , held on the facts that the Directors had failed to appoint 
the place at which and person to whom the call was payable, that therefore the 
resolutions and notices of calls were invalid and that there could be no forfeiture 
of the shares for non-payment of such calls The learned Judge sets forth the 
substance of the decision of the Chief Justice of the Bombay High Court at 
page 145 ın the following werds ; 


“With regard to the decision of Sir George Jessel, M R,1n the case of Johnson v Lyttle’s 
İron Agency}, the learned Chief Justice seemed to think that his judgment was reversed 
by the Court of Appeal only upon the ground that the notice for final payment was inaccurate, 
and therefore the forferture founded on the notice was bad Further, he observed that none 
of the judges ın the Court of Appeal expressed dissent from the views of the Master of the Rolls as 
to the construction of Table A, except that James, J, expressed the tentative view that the time 
for the payment of the call could not properly be fixed by a mere verbal direction to the Secretary, 
and that ıt ought to be fixed by a formal resolution of the directors, and the learned Chief Justice 
thought that the case was a direct authority for the proposition that under such Articles it is not 
necessary for the resolution making the call to specify the tıme for payment, and a forttor: it was not 
necessary to specify the person to whom or the place where the call was to be made ” - 


Then the learned Judge proceeds to criticise the view of the learned Chief Justice 
on the ground that His Lordship did not give sufficient weight to the obser- 


--vations of the Lords Justices in Johnson v 7: Iron Agency! about the necessity 
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or strıct adherence to the provısıons of the contract betvveen the company and 
tthe shareholders. Lot Williams, J., then proceeds to observe that no forfeiture of 
jproperty could be made, unless every condition precedent had been strictly and 
literally comphed with “To this last observation of the learned Judge we have 
no exception to take, but the question still remains whether his criticism of the 
view of (he Chief Justice of Bombay is correct We think not Has criticism 
is only in general terms and does not attempt to show specifically how or where 
‘exactly the Chief Justice’s view of Jessel, M. R ’s judgment or James, L J ’s judgment 
ın Johnson v Lyttle’s Iron Agency’, goes wrong 


We have finally to ascertain what precisely the Privy Council ruling in Premila 
Devt v. The Peoples Bank of Northern India, Lid (in liquidaiton)*, decides and to 
«consider how far ıt supports In re Bengal Electric Lamp Works, Lid $ and invalidates 
.Dhunra; Keshrrma v H H Wada* ‘The substance of the decision is set forth 
accurately in the headnote which, so far as relevant to the consideration of the 
point under discussion, may be reproduced as follows . 

“ A scheme of arrangement, sanctioned by the Court under section 153 of the Indian Com- 
panies Act 1s binding upon the creditors, shareholders and the company alike Its terms can thereafter 

only be varied by order of the Court after the variation has been approved at meetings of the 
creditors and shareholders 

It 1s not, therefore, possible for the company, its directors or shareholders whether by resolution 
or ratification or otherwise to alter dates fixed by a sanctioned scheme for calls on unpaid capital 
A resolution of directors requiring payment of calls on dates at variance with a sanctioned scheme 
4s an attempt to do something xlira vires of the company 

A purported forfeiture of shares for non-payment of calls ın accordance with such a resolution 

is ınoperatıve and void and the creditors, in a vunding up, are entitled to have the names of share- 
holders which have been removed from the register of members by reason of an invalid forfeiture 
restored ” 
It will be seen from this that there 1s nothing decided by this case which can be 
held to conflict with Dhunraj Keshrmaly HH Wadıa*, but Mr Venkatesa A1yangar 
has contended that there ıs the following passage of two paragraphs ın the judgment. 
of the Privy Council beginning at page 18 and running into page 19 which assists 
his contention 

“'Thıs may seem to be somewhat technical, but in the matter of the forfeiture of shares, 
‘technicalities must be strictly observed And it is not, as is sometimes apt to be forgotten, merely 
the person whose shares are being forfeited who 1s entitled to insist upon the strict fulfilment of the 
conditions prescribed for forfeiture. For, the forfeiture of shares may result 1n a permanent reduction 
of the capital of a company Tt will suffice to take the present case as an example If the forfeitures. 
are upheld, the appellants remain hable, no doubt, for the whole 25 per cent called up in March 
1932, and in January 1933 But they will escape lıabılıty altogether ın respect of the uncalled 25 

" per cent and this 1s a matter that vitally affects the creditors These creditors cannot be deprived 
of their right to have this 25 per cent made available for payment of their debts without due cause 

The creditors are, therefore, entitled to see that the power of forfeiting shares 1s exercised strictly. 
"Where the power of a company to forfeit shares has arisen, the articles of association usually con- 
tain provisions as to the sending of notices and the lıke that may be regarded as being inserted merely 
for the protection of the shareholde: affected Such provisions may properly be regarded as being 
directory only and capable of being waived by the individual shareholder But no waiver by him 
can confer upon the company or its directors a power of forfeiture that they “do not possess, as for 
example, a power to forfeit shares for non-payment of calls that are not yet due.” 


It seems to us that this passage has no relevancy to the point under discussion. 
We are not satisfied on a consideration of Articles 40 and 42 and of the evidence 
on recoid in the present case that there was any irregularity, much less illegality, 
committed by the company in declaring the forfeiture of the plaintiff’s shares ; 
mor does the question of waiver fall to be considered ın this view of the matter 

The facts of the case before the Privy Council in Premila Dev v The Peoples Bank of 
Northern India, Limited (in liquidation)?, are altogether different from those of the 
present case, and there 15 no principle of law exigible from that decision which 
affects the conclusions which we have reached on the evidence 


The appeal is accordingly accepted, and the suit dismissed with costs of the 
-appellant here and ın the court below 


ü 














VPS — Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR. P, V. RAJAMANNAR, Chief Justice AND MR. Justice Raja- 
GOPALAN 


Kota Ananda Krishna Chetty 
0 


Messrs M K and Company alias Mahomed Kasım and 
Company and another Respondenis 


Madras Buildings (Lease and Rent Control) Act (XV of 1946) section 7 (3) (a) (4)—Owne of non- 
residential building ın occupation of residential building in which he was carrying on his business—Right to get 
possession of his own non-residential building for carrying on his own business 


The fact that a landlord ıs in occupation of a residential building in which he is carrying on his 
business 1s not sufficient to prevent hım from obtamung possession under section 7 (3) (a) (1) of the 
Madras Buildings (Lease and Rent Control) Act, of a non-residential building of his own for carrying 
on his own business It is wrong to think that if an owner of a non-residential building is able to 
carry on his business at any place—it did not matter where—he would not be entitled to 1ecover 
possession of his non-residential building to carry on his own business 


.. Petrtioner * 


The essential condition laid down ın that section which must be satisfied before a landlord can be 
denied his right to get back possession of his own building is that he was occupying for the purpose 
of a business which he is carrying on in a non-residential building which is his own ol to the posses-- 


sion of which he is entitled 

Petition praying that in the circumstances stated ın the affidavit filed theie-- 
with the High Court will be pleased to issue a writ of certiorart calling for the 1ecords 
in H RA No 544 of 1948 on the file of the Small Cause Court, Madras, and to- 
quash the order, dated 11th November, 1948, made therein by the Third Judge, 
Small Cause Court, Madras, and to allow the petitioner to execute the order for 
eviction of the Court of the Second Additional Rent Controller, Madras, dated: 
2ıst February, 1948,in L Dis No 4324 of 1947 House Rent Control. 


V Radhakrıshnayya and S Ramasıwamı Azyangar fo. Petitioner 
$ Ramachandra Avyar for Respondents 


The Order of the Court was made by 


The Chef Justice —The petitioner is admittedly the owner of a non-residential’ 
building ın China Bazaar Road, and the respondent is his tenant He applied 
to the Rent Controller, for an order of eviction on the ground that he required 
ıt for the purpose of carrying on his business as a diamond merchant The res- 
pondent zien alia contended that the petitioner was ın occupation of a building ın 
Neelakanta Mehta Street, Thyagarayanagar, where he was carrying on his busı- 
ness , and therefore he was not entitled to the relief he sought The Second Addi- 
tional Rent Controller, on the evidence, found that the petitioner was in occupation 
of a portion of a residential house ın ‘Thyagarayanagar, and that he bona fide 
required the premises for his own business He found, therefore, that the petitioner 
was not occupying a non-residential building for the purpose of the business which: 
he was carrying on, and in accordance with section 7 (3) (a) (11) of Madras Act 
XV of 1946 he directed the respondent to put the petitioner ın possession of the 
premises The respondent appealed to the Court of Small Causes at Madras. 


The learned Judge of the Court of Small Causes allowed the appeal and dismissed 
the petitioner’s application for eviction 


The only ground for his decision which appears from his order 1s that it was 
clear from the petition itself that the petitioner was doing his diamond business in 
No. 32, Neelakanta Mehta Street, Thyagarayanagar, and though it was a ientedi 
building, he was entitled to maintain his possession of the same till he was evicted 
in due course of law ‘The learned Judge evidently fell into an error in assuming” 
that if the petitioner was able to carry on his business at any place—it did not matter 
where—he would not be entitled to recover possession of his non-residential build- 
ing to carry on his own business He overlooked the essential condition laid down. 
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in section 7 (3) (a) (11) which must be satisfied before the landlord can be denied 
his right to get back possession of his own building, namely, that he was occupying 
for the purpose of a business which he is carrying on ın a non-residential building 
which is his own or to the possession of which he is entitled The Rent Controller, 
on the evidence, expressly found that the petitioner was in occupation of a portion. 
of a residential building and therefore this condition was not satisfied The learned 
Judge did not upset this finding He appears to have been under the impression 
that if the petitioner was ın occupation of any building ın which he was able to 
carry on business, his petition must be dismissed ‘This 1s an obvious error of law 
apparent on the face of the record 


Mr Ramachandra Ayyar for the respondent invited ow attention to Ismail 
Dada v Bar Kuleckabar!, Tompkin v Rogers? and another Eish case None of these 
decisions 1s of any assistance, as those decisions turn on the construction of enact- 
ments not ın part matena and on facts not exactly simular to the facts ın the present 
case ‘There is nothing in these decisions inconsistent with the view which we are 
inclined to take, namely, that the fact that a landlord 1s in occupation of a residen- 
tial building in which he 1s carrying on his business 1s not sufficient to prevent 
him from obtaining possession of“a non-residential building of his own for carrying 
on his own business under section 7 (3) (a) (11) of the Act In this view, it is un- 
necessary to deal with another question raised by Mr Radhakrishnayya, the learned 
counsel for the petitioner, that even assuming that 32, Neelakanta Mehta Street, 


was a non-residential building, the petitioner cannot be deemed to be “ entitled to” 
its possession 


The order of the Court of Small Causes, Madras, is therefore quashed The 
rule nist will be made absolute The respondent will have time till 4th May, 1949, 
to put the landlord ın possession of the building The petitioner will get the costs 
of this application from the 1espondent 


VS —— Order quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —MR JusTICE GovinpA MENON 


Velıchetı Achutaramayya and others Appellants’ 
2 i 
Velicheti Satyanarayana and others Respondents. 


Will—Construction of—Hindu family—Testator bequcathıng to four groups of sons and then respective 
descendants—İnterest created in the groups 


A testator executed a will by which he bequeathed his properties to his wife for her hfe and 
after her death to his three sons and the son of his predeceased eldest son ın the following words — 


“That after her death (testator’s wife) my sons (1) WN, (2) C, (3) N, (4) my eldest son’s son 
S, the male heirs surviving ın their families shall divide the property ın equal shares with reference to. 
good and bad qualities and enjoy the same as of right “ 


On the question whether on a construction of the will the division of the properties after the 
widow’s death among the existing descendants should be per capita o1 per stirpes, 


Held The intention of the testator was that on the death of his wife the property should: be 
taken by each of the four groups consisting of his sons as were alive and the respective descendants 
of each of them as well as the son of the predeceased son This was the only intention that could be 
attributed to the testator The fact that the names of two sons were not mentioned and the fact that 
the predeceased son’s son was specifically mentioned was sufficient indication of the testator’s intention 
that the property should be enjoyed by his descendants ın four groups That each of his son’s 
respective descendants could constitute groups legally capable of holding, acquiring and inheriting 
property could not be disputed and therefore each of these groups got a right vested in it by the will, 
so that these separate families got a vested interest in the properties on the death of the testator 
himself and they were entitled to get possession of them when the widow died Section 1 I9 of the 
Succession Act would not be against this method of construing the will 


Case-law reviewed 
SUL ee ee ee ee at 
ı ILR (1944) Bom 361 2 goLJ KB 591 


“SA No 987 of 1947 6th April, 1949. 
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Appeal against the decree of the Court of the Subordinate Judge, Narasapur, 
an AS No 40 of 1945 preferred against the decree of the Court of the District 
Munsif, Narasapur, in O S, No 98 of 1944 2 

G C Venkatasubba Rao and Ch Suryanarayana Rao for Appellants 

A Sambasıva Rao for Respondents 2 

The Court delivered the following 

TUDGMENT —On 14th December, 1907, one Atchayya executed a will Exhibit 
D-ı, by which he bequeathed his properties to his third wife Buchı Venkamma 
for her life and after her death to his three sons and the son of his predeceased 
eldest son in the following words 

““ that after her death, my sons (1) Narasayya, (2) Chinna Venkayya, (3) Nagayya, (4) my 
eldest son the late Bapanna’s son, Satyanarayana the male heirs surviving ın their families shall 
divide this property ın equal shares with reference to good and bad qualities and enjoy the same as 
of right ie 
On the date of the will Narasayya’s sons, the present first and second defendants 
were alive Chinna Venkayya’s sons, defendants 3, 4 and 5 were also alive but none 
of them were mentioned in the will On the 2gth December, 1943, Buch: Ven- 
kamma died and thereafter the properties should have come into the possession 
of the legatees under the will 

The suit out of which this second appeal arises was filed by Satyanarayana, 
the son of the eldest son of Atchayya for partition and recovery of possession of his 
1/4 share in the properties left by the grandfather under Exhibit D-1 The only 
question that was seriously canvassed ın the courts below was with regard to the 
share which the plaintiff is entitled to The contesting defendants put forward 
the plea that on a true and proper construction of Exhibit D-1 what was contem- 
plated by the testator was that when his widow Buch: Venkamma died the property 
should be divided per capıla among such of his sons and grandsons as were alive 
on that date In other words, the contention amounts to this that the will createdan 
interest ın all the grandsons ın equal shares and not on a stırpıtal basis Both the 
lower courts have repelled this contention and held that the plaintiff is entitled 
to 1/4 share and the present second appeal ıs by defendants 3 to 7, the children 
of Chinna Venkayya questioning the correctness of this expression of opinion by 
tie lower courts 

It has to be remembered that the property which was the subject-matter of 
the bequest was not the self-acquired property of the testator Atchayya, but 
he came to have absolute rights of disposition over the same as a result of a partition 
between himself and his sons It ıs nobody’s case that after the partition, all the 
sons and their descendants or any two or more of them and their descendants 
constituted the member of a joint family In the absence of any such evidence 
and even contention put forward by the defendants we have to take it that the 
father on dividing the properties between himself andihis sons divided them ın such 
a way that each of the sons was separate from the others If we bear in mind this 
aspect of the case the solution to the problem that confronts the court 1s made easier. 


Mr. G C Venkatasubba Rao, for the appellants, in a learned argument 
invited my attention to very many decisions and contended that the principle 
deducıble from them ought to be applied ın the construction of this will One need 
hardly add that the will was not prepared or drafted by anybody conversant with 
legal terms It ıs a devise executed by an ordinary individual ın a village and we 
have to ascertain his intentions by the notions and customs prevalent ın the part 
of the country he lived and the law by which he 1s governed 

The learned advocate for the appellants brought to my notice various English 
cases, namely, Blackler v Webbi, Butler v Stratton®, Dewding v Smuh3, Willams v. 
Yatest and Kekewch v Barker’ The substance of these decisions is to the effect 
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that if there 1s a bequest in general terms lıke this, namely “ to 4, Band the children. 
of G egually ” then in such a case A and 8 togethe: with the children of C take 
the property per capita and that there can be no division between A, B and the 
children of G ın three equal shares The decision of the Court of Appeal in In re 
Stone Baker v. Stone} and of Swinfen Eady, J çın In re Richards Daviesv Edwards’, 
are also relied upon to show that if the word “ equal”” has been used ın the wills 
the dıvıson should be on a er cağıta basis I do not think that in construing 
a will of an ordinary agriculturist ın a mofussii district in the Madras Province 
prepared without the aid of any persons qualified to give legal assistance, such as a 
solicitor or a lawyer, the principles which are so well known in the English Courts 
and which have been laid down ın the cases above mentioned should be strictly 
applied In the well-known case of Mahomed Shumsul Hooda v Shewukram?, their 
Lordships of the Judicial Committee observed as follows 


“ın construing the will of a Hindu ıt ıs not improper to take into consideration what are known 
to be the ordinary notions and wishes of Hindus with respect to the devolution of property ”’. a 


This principle has been very often reiterated by the Judicial Committee ın subse- 
quent decisions also o Its sufficient for our present purpose to refer to Radha Piasad 
Mullick v Ranee Mani Dassee* Very recently in Lalta Baksh Singh v Phool Chand5, 
the Judicial Committee again re-affirmed the above proposition and observed at 
page 397 referring to the decisions in Marasımha Apparao v Parthasarathı Apparao® 
that the primary duty of a court 1s to ascertam fiom the language of the testator 
what were his intentions, when a will has to be construed ‘They further state 
that ın doing so courts are entitled and bound to bear in mind other matters than 
merely the words used ‘Their Lordships referred to the surrounding circumstan- 
ces also The decision in Bhagabatı Barmanaya v Kalıchaman Singh’, is also instruc- 
tive ın this sense that it is stated there, z 


“the rules established in English Courts for construing English documents are not as such 
applicable to transactions between natives of this country Rules of construction are rules designed 
to assist ın ascertaining intention and the applicability of many such rules depends upon the habits. 
of thought and modes of expression prevalent amongst those to whose language they are applied ” 


Such being the case 1 do not think that I shall be justified in importing the 
principles of law enunciated by eminent Enghsh Judges in the cases referred to by 
Mr. G C Venkatasubba Rao in the opening of his argument ın construing the will. 


It seems to me that the testator wanted that on the death of his third wife the 
property should be taken by each of the four groups consisting of such of his sons 
as were alive and the respective descendants of each of them as well as the son of the 
predeceased son This is the only intention that can be ascribed or attributed 
to a testator like the executant of Exhibit D-1 The fact that the children of 
Narasayya and Chinna Venkayya were not mentioned in the deed by names and 
also that the son of Bapanna, the deceased son, was specifically mentioned 1s suffi- 
cient indication of the testator’s intention that the property should ke enjoyed by his. 
descendants in four groups If this 1s so each of these groups which was capable 
of holding property at the tıme of his death were devisees of the property under 
the will That each of his sons and respective descendants could constitute groups. 
legally capable of holding, acquiring and inheriting property cannot be disputed. 
and therefore ıt seems to me that each of these groups got a right vested ın ıt by the 
will, Exhibit D-1, so that these separate families got a vested interest ın these pic- 
peities on the death of Atchayya and they are entitled to get possession of them 
when Buchı Venkamma dıed 1 do not find any difficulty ın construing the will 
in this way Section 119 of the Indian Succession Act, if properly understood, 
is not against this method of construing the will z 
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4 
In these circumstances J am satisfied that both the lower courts have arrived 
at a proper decision on the construction of this document ‘This second appeal 
therefore fails and 1s dismissed with costs No leave 


KC. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT — MR Justice Mack 


Ponnammal Ammal Petihoner” 
- 0 

Modern Stores, Tirunelveh through partner Mahadeva Iyer 
and others Respondents 


Practwe—Trial of case—Ruling as to admıssıbılıly of evıdence—P) oper form and procedure 


A ruling as regards admissibility of evidence should be as brief as possible and once the ruling 
has been given, there should be no interruption ın the trial and the trial court should proceed with 
the trial to judgmerit without interruption. In its judgment the court should incorporate fuller 
reasons, if need be, for holding particular evidence to be inadmissible It is not proper to give a 
lengthy judgment as to admissibility of evidence and then post the suit for further hearing 


Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order in OS No. 202 of 1947 of the District Münsif 
Court, Tirunelveli,dated 24th June, 1948. 


P.N Appuswamı Aıyar for Petitioner 
S V Rama Aıyangar, R Ramasubbu'Ayar and T Venkatadı for Respondents 
The Court delivered the following 


JupcmMent —Petitioner is the second defendant ın a small cause suit filed by 
the Modern Stores, Tirunelveli, to recover about Rs 1,400 in respect of cloth and 
other goods supplied to her brother the third defendant ‘The first defendant 1s 
the son of the second defendant The third defendant who had a power of attorney 
from his sister according to the plaintiff-shop, on the strength of this authority 
made those purchases for the marriage of his own daughter, the first defendant. 
In the suit defendants 2 and 3 endeavoured to evade hability, second defendant 
alleging that her brother had exceeded his powers and acted ın these purchases 
for himselfandsoon Itisclear that subsequent to the marriage misunderstandings 
broke out between brother and sister which sought a solution ın the present suit 


This revision petition seeks to revise a rather curious finding pronounced 
by the learned District Münsif after plaintiff’s evidence was completed as regaids 
the admissibility of evidence relating to some private settlement of accounts as 
between the second defendant and the third defendant which the forme: desired 
to advance in evidence The District Munsif heard elaborate arguments and 
without giving an immediate ruling as regards admissibility reserved judgment 
and after thiee days’ consideration delivered an order embodying the substance 
of the pleadings, the issues and then lengthy reasons for holding that the evidence 
the second defendant sought to letin was inadmissible He pronounced this order 
on 24th Tune, 1948 and adjourned the suit to 29th June, 1948 In the meantime 
the learned advocate for the second defendant filed a petition for stay which the 
learned District Münsif was wrong in granting and this 1evision petition was filed 
to revise the finding of the learned District Münsif on this question of admissibility 
ofevidence ‘The suit was stayed pending disposal of this petition 


The procedure adopted by the learned District Munsif has to be deprecated. 
The trial of a suit should not be held up in this manner and a long ruling given 
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in the middle of the trial by an order setting out the pleadings, issues and so on, 
as ın a judgment and then posting the suit for further hearing A ruling as regards 
admussibility of evidence should be as brief as possible and once the ruling has been 
given, there should be no interruption ın the trial and the trial court should proceed 
‘with the trial to judgment without interruption In its judgment the Court should 
ancorporaje fuller reasons, if need be, for holding particular evidence to be in- 
admissible Prima facte the order passed by the learned District Munsif is rather 
an extraordinary one, reading, as 1t does, like a judgment, but with no finding on 
the issues and ending up with a mere rulingas regards admussibility of some evidenc€e 


I see no grounds for any interference ın revision, it being apparent that defen- 
dants 2 and 3 are seeking ın this suit to resolve some misunderstanding between 
themselves which arose subsequent to the purchase of these goods from the plaıntıfi- 
shop Liability has to be determined by the relationship which existed between 
the parties ws-a-vıs the shop at the time supplied these goods ‘The petition 1s 
dismissed with costs of the first respondent with a direction to the District Munsif 
ito take this suit now to as speedy a conclusion as possible ı 


Ks Petttion dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. : 
PRESENT — MR Justice HoRwirL 
Herbert Richard Faırıngton Petitioner * 
. 5 
D Munısamı and others Respondents 


Tort—Duty towards trespasser—Ownei of land laying traps to catch trespassing pıgs which damaged his 
potato crop—Nerghbour’s cow straying into field, falling into trap and getting killed—Owner of land, uf hable 


The only exception to the general law that.a person 1s under no duty towards a trespasser are ( 1) 
that he cannot de something which is dangerous to a trespasser if he knows or has reason to belteve 
that the trespasser 1s already on, or may be on, his property and (2) that he cannot do anything to 
lure on to his land and kill anımals who would keep outside his land but for the allurement 


In order to protect his potato crop from trespassing pigs the defendant laid traps and left some 
openings ın the hedge near the traps Plaintiff’s cow strayed into the land and fell into the trap 
and was killed In a claim for damages, 


-Held, the owner of the property will not be hable in damages to the owner of the trespassing 
animal for injury to the animal merely because he had taken no precautions to protect the trespassing 
animal against mjury It cannot be said that the defendant lured the cow into the trap, and therefore 


‘hable i 

Petitiqn under section 25 of Act IX of 1887 praying that the High Court will 
be pleased to 1evise the decree of the Court of the!Subordinate Judge, Ootacamund, 
an SGC S No 117 of 1945 , 


K R Kıshnaswamı Awa and S P Subramaniam for Petitioner 


O T G .Nambıar and V K Ramanathan instructed by King and Partridge for 
Respondents 
The Court delivered the following 


TupGMENT —The facts as they would appear from the judgment of the Subor- 
dinate Judge of Ootacamund are that the third defendant had erected a hedge 
round his field and that, despite this protection, pigs had been entering the field 
and causing damage to the potato crop İn order to protect the crop against pigs, 
the third defendant had laid a number of traps round the perimeter of his field and 
near the traps had cut open the hedge, presumably ın order that pigs which came 
there with the intention of entering the field, would enter through these gaps rather 
than elsewhere, in which case they would be likely to fall into the traps The 
plaintiff, a neighbour, kept a cow There is no evidence that the defendants 
knew of the existence of the plaintiff’s cow One would have expected that the 
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plaintiff would have known the existence of the gaps in the hedge, though there- 
1s no definite finding by the learned Subordinate Judge on that point One mor- 
ning, ıt was found that the plaıntıff”s cow had wandered through a gap in the 
hedge separating the plaintiff’s compound from the defendant’s land and had fallen, 
into the trap near the gap and had been killed Plaintiff thereupon filed this suit,. 
which was dismissed : 


The question 1s, what duty, if any, was cast upon the defendants with regard. 
to trespassing animals In Ponting v Noakes, the plaintiff’s horse put his head. 
"across the hedge separating its master’s land from the defendants’ land and ate 
the leaves of a yew tree growing on the other side of the hedge, as a result of which 
the horse died It was argued that this yew tree was a nuisance and that the 
defendants were consequently liable to the plaintiff ın damages It was held that 
there was no nuisance and that no liability Jay on the defendants of protecting 
animals that might trespass upon their land, even though the yew tree was within 
easy reach of animals on the other side of the hedge A most important case 1s 
Deane v Clayton? ın which the defendant had attempted to protect the hares ın his 
grounds by implanting spikes at the bases of trees bordering his neighbour’s land. 
The plamtiff, who was shooting on the neighbour’s lands, was accompanied by 
. his dog ; and the dog, in pursuit of a hare, crossed the boundary into the neighbour's 
lands and ran against one of the spikes and was killed In that case there was a 
difference of opinion between the learned Judges, two holding that the plamtiff 
was liable ın damages and the other two holding the other way We do not know 
what eventually happened ın that case, but an almost precisely similar case 
came before the Courts in Jordin v Crump* where the learned Judges followed the 
reasoning of Gibbs, C J , in Deane v Clayion®, who was in favour of passing judgment 
agaist the plaintiff, and the learned Judges held that the defendant was entitled 
to protect himself and his land against trespassing animals, even though he knew 
that his neighbour’s dogs might be killed as a result of the trespass ‘This case was 
approved of and followed ın Ponting v Noakes’. 


The learned advocate for the petitioner, while not denyıng the generaP 
principle that the owner of a land 1s entitled to protect his land and 
crops growing thereon against trespasseıs, argues that the present case comes 
within that category of cases where the defendant had laid a trap, which 
he was not permitted in law to do In particular he relies on Townsend 
v Wathen* That was a case ın which the owner of a land, ın order 
to rid himself of dogs and othef vermin, constructed a number of traps im 
his grounds and baited those traps with: fish and highly flavoured meat, with 
the result that dogs passing along the highway were drawn into the land and 

- consequently trapped and killed The owner of one such dog brought a suit against 
the defendant , and it was held that the defendant was liable, because no dıs-- 
tinction could be drawn between forcibly taking a dog into the field and killing 
ıt and attracting it into the trap by some lurmg bait, into which the dog would 
be drawn by following its natural instincts It is argued that the case here under 
consideration 1s similar ın principle to Townsend v Wathen* Mr O T G Nambıar 
points out that since the hedge was the third defendant’s, which he,was under no: 
obligation to erect, his responsibility was no greater than ıf they had erected no 
hedge at all It seems to me, however, that a distinction can be drawn, because 
in this case the cow could enter only by a particular opening in the hedge ; 
and if he did so,ıt was highly probable that he would fall into the trap. 
However, the fundamental distinction between the present case and Townsend v. 
Wathen* ıs that ın that case the intention of the third defendant was to lure 
dogs into his grounds in order that they should be killed; but here there 1s 
no reason to believe that the third defendant even knew of the existence 
of the cow, still less that he lured, or mtended to lure, the plaimtiff’s 
cow—or even pigs for that matte—ınto the trap. The most that 
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can be said 1s that he should have known, if he had stopped and thought about it, 
that if pigs could enter by the openings ın the hedge and fall into the trap, cows 
and other animals might do the same From the cases cited before me,’ however, 
ıt seems that the only exception to the general law that a person ıs under no duty 
towards a trespasser are (1) that he cannot do something which 1s dangerous to 
a trespasser ıf he knows or has reason to believe that the trespasser 1s already on, 
or may be on, his property and (ə) that he cannot do anything to lure on to his 
land and kill animals who would keep outside his land but for the allurement. 
It may be the nature of a cow to wander here and there in search of pasture , and 
in so doing ıt might well walk through the gap in the hedge, but it does not seem 
to me that its being able to do so 1s the same thing as saying that the third defendant 
lured the animal into his field It is conceded that if a person negligently left the 
gate of his premises open and a cow came though that gate and caused damages, 
the owner of the cow would be lable , and I do not think that the owner of the 
property ın such a case would be liable in damages to the owner of the trespassing 
anımal for injury to the anımal, merely because he had taken no precautions to 
protect the trespassing animal against injury 


In the circumstances I find myself in agreement with the lower court and 
accordingly dismiss this petition with costs 


KS kar an Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mr Justice Mack 


Nallıboyına Ganga Bhavanamma and others .. Petrtroners * 
7. 
Kethu Surayya and another Respondents 


Gnl Procedure Code (V of 1908), Order 47, rule 1 and Order 33, rules 5 and 15—Review of dismissal of 
pauper petition after rts rejection because court-fee was not paid even after several extensions of time —Matn~- 
tainability—Court-fee pard on revjew being allowed—Refund when review found not mamlaınable 


An application to sue as a pauper though reyected on 23rd June, 1945, was ultimately dismissed 
on 2ist July, 1945, because court-fee was not paid though the petitioner was given more than one 
extension of time within which to pay the requisite court-fee This was subsequently reviewed on 
an application under Order 47, rule 1, Civil Procedure Code on the petitioner paying half the 
court-fee on the review petition and full court-fee on the plaint In revision, 


Held None of the conditions mentioned ın Onder 47, rule 1 were piesent in the case The 
order of dismissal as passed ın the case was really not one contemplated by the Code and as the 
review application could not be brought within the scope of Order 47, rule 1 1t was not maintainable 


Court-fee paid on the plaint ın pursuance of the illegal order allowing the review petition can be 
refunded but not the half court-fee paid on the review petition as the fact that it 1s found to be not 
maintainable will not justify a refund of the court-fee paid on it 


Obiter - Strictly, the reyection of an application to suein forma pauperts is under the code intended 
to be penalised under Order 33, rule 15, Civil Procedure Code and there 1s no statutory support for 
the practice which has grown up of giving pauper applicants after the rejection of then petitions to 
sue ın forma pauperis time to pay court-fee and allowing them ın fact to sue, first paying the costs of 
those opposing their pauper application 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the District Munsif Court, Vyayawada, dated 12th February, 1946, 
inCMP No. 25221n OP No 40 of 1944 


K Krishnamurth for Petitioners 
K Ramaseshan for Respondents 
The Court delivered the following 


TUDGMENT —Petitioners are respondents 9, 13 and 15 to 19 in a petition 
filed by two brothers for permission to sue them in forma pauperis They seek to 
revise an order passed by the District Münsif of Bezwada who allowed a review 
petition, I A No 2522 of 1945, filed under Order 47, rule 1, Civil Procedure Code, 
po nn —  —— 
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which resulted ın the pauper petition after having been rejected on 23rd June, 
1945, and ultimately dismissed on a2ist July, 1945, on their failing to pay the 
requisite Court fee, being registered as a suit on payment of the Court fee ultı- 
mately on 12th February, 1946 


It is regrettable that neither learned advocate was instructed about the 
nature of the suit and ın consequence they have no notion whatsoever as regards 
the contemplated plaint, the alignment of parties or the cause of action On refer- 
ring to the original plaint, I find that the plaintiffs are two brothers who recently 
attained majority The suit they contemplate 1s one to set aside a sale deed in 
favour of the 8th defendant of the year 1939 executed by their brothers who are 
the first and second defendants and the husband of the seventh defendant whose 
‘children were defendants 3 to 6 "The eighth defendant subsequently sold them to 
defendants g, 13 and 15 to 19 who are the present petitioners ‘The other members 
“of the family of the petitioners in the pauper petition made no appearance giving 
clear indication that this suit is one of a famılıar type 


"Iİ come now to the main point for conisderation, namely, the maıntaın- 
ability of this review petition, 1A No 2522 of 1945 under Order 47, rule 1, Civil 
Procedure Code ‘The record shows that the pauper petition was substantially, 
though not explicitly, reyected on 23rd June, 1945, by a finding that the petitioners 
had dncestral property more than sufficient to cover the Court-fee The petition 
was posted for payment of Court-fee on 7th July, 1945, tıme was extended till 
14th July, 1945, and finally the petition was dismissed on atst July, 1945 Then 
on 21st August, 1945, this review petition was filed which sought in substance merely 
to extend the time given for payment of Court-fee The District Munsif held that 
-half the Court-fee was payable on the review petition and directed that if the peti- 
tioners paid the proper Court-fee on the review petition and also the full Court- 
fee payable on the plaint within a week, the review petition would be allowed 
This Court-fee having been paid on oth February, 1946, the District Münsif 
allowed the review petition and the suit was registered on payment of these Court- 
fees pü m . ı 7: 

The procedure adopted by the District Münsif is obviously ırregular. 
Order 47, rule 1 is only applicable ın cases of decrees or orders contemplated 
by the Code of Civil Procedure by aggrieved persons who from the discovery of 
new and important matter or evidence, which, after the exercise of due diligence 
was not withintheir knowledge or could not be produced by them atthe 
time when the decree was passed or on account of some mistake or error apparent 
on the face of the record or for any other sufficient reason seek a review None of 
these conditions are satisfied ın the present case In the first place, Order 33, Civil 
Procedure Code, which regulates pauper suits makes no provision for,a court extend- 
ing time for payment of Court-fee when it rejects an application for permission to 
sue as a pauper under any of the clauses of Order 33, rule 5 Asa matter of practice, 
and of grace, ıt has been however usual for courts to give a short time for payment 
of Court-fee when rejecting such application. The learned advocate for the res- 
pondents has argued on the basis that this review petition was maintainable as one 
to review the dismissal of the petition for failing to pay Court-fee ıntıme He has 
urged that on 2ıst July, 1945, the petitioners only had a portion of the Court-fee 
they were called upon to pay. and ın fact the argument he advances 1s merely one 
for extending indulgence which has already been unduly stretched Order 33, 
‘rule 15 makes specific provision for applicants whose pauper petitions are rejected 
to file subsequent suits They are at liberty to do so mn the ordınafy manner in 
‘respect of such right provided, they first pay the costs, 1f any, incurred by the Pro- 
vincial Government and by the opposite party opposing the pauper application. 
In fact, strictly, the rejection of an application to sue ın forma pauperis is under the 
‘Code intended to be penalised under Order 33, rule 15, and I am really unable 
to see any statutory support for the practice which has grown up of giving pauper 
applicants after the rejection of their petitions to sue in forma pauperis time to pay 
scourt-fee and allowing them ın fact to sue first paying the costs of those opposing 
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heir pauper application JI do not, however, propose to say anything to upset 
he existing practice which appears to have developed out of a feeling of charity 
-owards bona fide pauper suitors except to say that a court 1s under no legal obli- 
vation at all to give tıme to pay Court fee when ıt rejects a pauper petition, though 
n special cases such a concession may perhaps be granted ‘The normal procedur& 
sontemplated by the Code ıs when a petition is rejected to leave the petitioner to 
his remedy under Order 33, rule 15, Civil Procedure Code 


The order, therefore, sought to be reviewed, namely, dismissal of the pauper 
petition after ıts reyection because Court-fee had not been paid ın time despite 
several extensions 1s really not one contemplated by the Code o Itıs quite impossible 
in any event to bring this review petition within the scope of Order 47, rule 1 of the 
Civil Procedure Code I hold in the result that the review petition which the 
learned District Munsıf allowed was not maintaimable, and that the order that he 
oassed requiring deficit Court-fee on such a petition and full Court-fee on the plaint 
being paid by a certain date as a condition precedent to the pauper petition itself 
being allowed 1s one nowhere contemplated under Order 33, and vitiated by material 
rregularity in the exercise of jurisdiction The petition is allowed and the pauper 
petition will stand rejected As regards the Court-fee paid by the petitioners in 
the lower court on this illegal order ıt 1s equitable that they should receive a refund 
of the Court-fee they paid on the plant There are, however, no grounds for refund- 
ing them half the Court-fee they paid on the review petition they filed under Order 
47, rule r, Civil Procedure Code The fact that it is found to be not maıntaınable 
will not justify a refund of the deficit Court-fee paid on it With these directions, 
the petition is allowed with costs 


VS rayı Pettution allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —MR Justice SATYANARAYANA Rao AND MR JüsTICE VISWANATHA 
SASTRI : 


Vemuri Parandhamiah Appellant™ 
2 
R Narasımha Rao and another . " Respondents 


Companies Act (VII of 1913), seciton 235—Scope—Musfeasance proceedings unda —İf can be ordered 
an the case of a company which 15 wound up voluntarily 


The language of section 235 of the Compantes Act is general and applies to all the three modes 
of winding up of a company contemplated by section 155 of the Act, wz by Court or voluntarily 
or subject to the supervision of the Court Accordngly, the Court has power to initiate misfeasance 
proceedings even ın the case of voluntary liquidation either against the managing director or a liqui- 
dator 


-Quaere Whether an order ınıtıatıng such proceedings is appealable asa “ judgment”? within 
tHe meaning of clause 15 of the Letters Patent 


Per Vıswanatha Sastrı, 7 —There ıs no justification for controlling or limiting the operation of 
section 235 by reference to section 216 of the Act 


On appeal against the judgment and order of the Hon”ble Mr Justice Bell 
dated 7th October, 1948, and passed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in Application No r4go of 1948 


AK V Rangacharı for Appellant 

N Suryanarayana, R. Rajagopala Aıyar, K Krıshnamuthı and G Suryanarayana 
for Respondents : 

The Court delivered the following : 


TopGMENTS Satyanarayana Rao, 7 —This is an appeal against the judgment of 
Bell, J , ın a mısfeasance proceedings under section 235 of the Indian Companies Act 
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directing that the appellant’s conduct as managing director of the company should 
be examined under section 235 of the Act and that the conduct of the second. 
respondent as official liquidator of the company now 1n voluntary liquidation should 
be similarly examined under the said section 


Sri Vyayavada Motor Transport Company Limited was incorporated as a 
private limited company under the Indian Companies Act on 17th November, 1944. 
On 26th November, 1944, the Board of Directors appointed the appellant as its 
managing director The company commenced its business on ist December, 
1944, and the appellant continued as its managing director until 14th June, 1947. 
On that date, the company went into voluntary liquidation and the second res- 
pondent who was the president of the board of directors was appointed liquidator. 
There were some prior proceedings relating to the winding up of this company 
which have been referred to ın the course of the arguments but which are not very 
material for the purpose of the disposal of this appeal ‘The present application. 
was filed by one R Narasimha Rao under sections 216 and 235 of the Indian 
Companies Act for an enquiry against the appellant and the second respondent, z € , 
the ex-managing director and the liquidator with reference to certain charges of 
mısfeasance, breach of trust, malfeasance and non-feasance, particulars of which 
were set out more fully in the affidavit filed in support of this application The 
application was resisted by the appellant and the second respondent on the ground. 
that as the company 1s under voluntary liquidation and was not wound up by an 
order of the Court, misfeasance proceedings under section 235 of the Companies 
Act could not be initiated and that section 235 has no application at all to the facts. 
of the present case This obyectton was overruled by the learned Judge and he 
directed an enquiry Against this order, the present appeal has been preferred 
by the ex-managing director 


On behalf of the respondent, a preliminary objection was taken regarding the 
maintainability of the appeal “The decision of this question turns mainly upon a. 
proper interpretation of section 202 of the Indian Companies Act As we are, 
however, of opinion that the appeal should fail on merits, it 1s unnecessary to con- 
sider the preliminary objection and express an opinion upon it 


The main objection taken on behalf of the appellant is that section 235 of the 
Companies Act does not apply to the case of a company which was wound up 
voluntarily Reference was made before the learned Judge and also before us to 
section 216 of the Act which enables a liquidator or contributory or a creditor 
to apply to the Court to determine any question arising ın the winding up of a 
company, or to exercise, as respects the enforcing of calls, staying of proceedings or 
any other matter, all or any of the powers which the Court might exercise if the 
company were being wound up by the Court It was contended on behalf of the 
respondents before the learned Judge that apart from section 235 of the Act which, 
according to them, applies directly even to the case of a voluntary winding up, 
at least by virtue of section 216 of the Act, the power of the Court to initiate the 
present proceedings under section 235 even in the case of a company which was. 
wound up voluntarily is attracted by the above section 


C 5 


Part V of the Companies Act relates to “ winding up ” and there are three 
modes indicated in section 155 of the Act of winding up ofa company The vunding” 
up may be by the Court or voluntary or subject to the supervision of the Court. 
Clause (2) of section 155 provides that 

“The provisions of this Act with respect to winding up apply, unless the contrary appears, 

to the winding up of a company in any of these modes ” 

The group of sections beginning with sections 162 to 198 relate to winding up by 
Courts Sections 203 to 220 relate to voluntary winding up Sections 221 to 226 
relate to winding up subject to supervision of the Court Then follow the group of” 
sections under the heading of ‘supplemental provisions”? and it ısın this group 
that section 235 of the Act occurs These supplemental provisions, ıt would be 
seen from a perusal of the sections, apply to all cases of winding up unless there 1s. 
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something in the subject or context to exclude the applicability of a particular 
-section Section 235 begins by stating 


“ Where ın the course of winding up a company, ıt appears that any person who has taken 
-part ın the formation or promotion of the company etc if 


The learned advocate for the appellant wants the Court to read after the word 
“ where ” and before the words ““ın the course of winding up of a company ”’ the 
words “the Court ” and ın that event the section would read as “ where the Court 
-in the course of winding up a company ” By so reading the learned advocate wants 
sto restrict the applicability of the section to the only case of winding up of a company 
by an order of Court Iam, however, unable to read into the section words which 
are not there The expression “'ın the course of winding up a company ”’ refers to 
all the three modes ın which a company can be wound up, and therefore the course 
of winding up a company might have arisen by any of the modes indicated in 
‘section 155 of the Act The same section (section 235) uses the word “ liquidator,”’ 
whereas in the group of sections relating to winding up by Court, reference was 
-made to official liquidator appointed under section 175 of the Act and section 177 
of the Act directs that the Official Liquidator should be described by the style of 
‘Official Liquidator of a particular company in respect of which he is appointed 
and not by his individual name The official liquidator derives his appointment 
from the Court, whereas the liquidator appointed ın the case of a voluntary winding 
up derives his authority from the share-holders The word “liquidator ” in 
‘section 235 is used ın a comprehensive sense so as to take in not only the Official 
Laquidator but also other liquidators such as a liquidator appointed in voluntary 
-winding up ‘There is no reason, nor is there any indication of a contrary intention 
either in the language of the section (section 235) or ın the scheme of the Act to 
exclude its applicability to the case of a company which was wound up voluntarily. 
‘Clause (2) of section 155 expressly makes the provisions relating to winding up of 
a company applicable to winding up of a company ın any of the three modes ındı- 
‘cated ın clause (1) unless there 1s a contraryintenuon In the absence of a contrary 
ntention ın the section, ıt 1s difficult to accept the contention urged on behalf of 
the appellant that the scope of the section should be restricted to the case of winding 
up of a company by a Court My examination of the scheme of the Act and also 
the language of the section without reference to any precedent or authority has 
Jed me to the conclusion that the language of section 235 1s general and applies to 
all the three modes of winding up of a company contemplated by section 155 of 
+he Act This 1s also the opinion of text writers, Palmer’s Company Law, page 453, 
(18th edition), dealing with section 276 which corresponds to section 235 of the 
Indian Act, Palmer’s Company Precedents, Vol 2, pages 782 and 800, and Lindley, 
page 941 referring to the decision in Rance’s case* 


It 1s therefore unnecessary for me to refer to the contention that even apart 
from the language of section 235, the power of the Court to initiate mısleasance 
proceedings even ın the case of voluntary hquidation either against the managing 
director or a liquidator can be enforced by applying section 216 of the Act In 
“my view, therefore, the Court has ample jurisdiction to entertain the present applı- 
cation and the appeal therefore should be dismissed. with costs of the first respondent. 


— “———ınnA. 


Viswanatha Sastrı, 7 —The facts of the case and the relevant statutory provisions 
have all been stated in the judgment of my learned brother just now delivered and 
it is unnecessary for me to refer to them again Mr N Suryanarayana, the learned 
counsel for the respondent, took a preliminary objection that no appeal lay agains 
the order of Bell, J Section 202 of the Companies Act makes an order or decision 
given in the matter of the winding up of a company by the Court appealable ın the 
same manner and subject. to the same conditions ın and subject to which appeals 
-may be had from any order or the decision of the same Court ın cases within its 
ordınary jurisdiction The argument of Mr Suryanarayana 1s that on a proper 
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construction of this section, no appeal would lie from an order of a single Jude: 
of this Gourt made for the winding up of a company unless the order appealed fron 
is a “judgment ’*’ within the meaning of clause 15 of the Letters Patent The 
contention of the learned advocate for the appellant on the other hand 1s that there 1 
a right of appeal against all orders which decide a dispute between parties ın the 
course of the winding up of a company and that the words “ appeals shall be had 
in the same manner, etc , etc” ın section 202 merely regulate the procedure to be 
followed ın the presentation and hearing of the appeals, e g , the tıme within which 
the appeal should be filed, the necessary papers to be filed with the appeal, the 
Court-fee payable and so on The decision in Mulk Raj v Offical Liquidator, Peoples 
Bank,* which considered the previous decisions of the Lahore High Court supports 
the contention of the appellant There being no right of appeal unless expressly 
given by statute, the terms of section 202 of the Companies Act must be examined 
to find in what cases a right of appeal is given Under that section, the rıght of 
appeal ıs to be had in the same manner and subject to the same conditions as from 
orders of this Court ın the exercise of its ordinary jurisdiction Unless, therefore, 
an order of a single judge of this Court in the course of the winding up amounts 
to a “ judgment ” within the meanıhg of clause 15 of the Letters Patent ıt 1s reason- 
able to contend that an appeal would not lie against his order to this Court İt may 
be that the word “ manner” occurring in section 202 of the Companies Act 1s 
capable of the interpretation that ıt relates merely to the procedure to be followed 
in the preferring and hearing of appeals as held by the Lahore High Court But 
there are the additional words “subject to the same conditions in and subject 
to which appeals may be had ” ın section 202 to which also effect must be given. 
They do not give a general right of appeal but only a limited nght of appeal under 
the conditions specified ın the section It was for this reason that the Calcutta 
High Court in Madan Gopal Daga v Sachindra Nath Sen?, ın construing section 202 
held that so far as Chartered High Courts were concerned, an order made ın the 
winding up of a company, ın order to be appealable, must be a “ judgment ”” 
within clause 15 of the Letters Patent. Though this view was generally affirmed 
by Rankin, CJ, in Levy Bros 6? Knowles, Ltd v Subodh Kumar Day3, still, in the 
course of his judgment, the learned Judge expressed the view that any order which 
deprived the appellant of a substantial and important right, though ıt might not 
come strictly within the definition of ‘ judgment’ ın clause 15 of the Letters Patent, 
was yet appealable I am unable to reconcile the different parts of the judgment 
in this case Either section 202 of the Companies Act incorporates the limitation 
on appealability contained ın clause 15 of the Letters Patent or ıt does not There 
1s no ferizum quid If the view of the Calcutta High Court in Madan Gopal Daga v. 
Sachindra Nath Sen? ıs to be foliowed, then the question arises whether the order 
now under appeal which merely directs an enquiry into the conduct of the director 
and liquidator under section 235 of the Companies Act is a “judgment”? within 
the meaning of clause 15 of the Letters Patent Having regard to the exposition 
of the meaning of the word ‘judgment’ contained in the decision of this Court 
in Tuljaramv Alagappa Chettıar9 ıt would be difficult to hold that the order ın question 
which does not terminate or put an end to any proceeding before the learned. 
Judge of this Court 1s a ‘judgment’ and therefore appealable I, however. find 
that ın a decision of a Bench of this Court ın Chockalingam v Official Laquidator*, 
ıt has been held, relying on the opinion of Messrs Sırcar and Sen, that an order 
under section 196 of the Companies Act directing the public examination of directors: 
is appealable under section 202 of the Companies Act The case, no doubt, related 
to an appeal against an order of a District Judge in the course of the winding up 
of a company and there 1s no discussion of the question As my learned brother 
has indicated, ıt 1s not necessary on this occasion to express a final opinion on the 
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question whether an order of the kind with which we are now concerned 1s appealable 
as a ‘judgment’ within the meaning of clause 15 of the Letters Patent I agree 
with him that the appeal must fail on the merits 


The argument of the appellant’s counsel ıs that section 235 of the Companies. 
Act has reference only to a winding up by the Court and has no application to a 
voluntaryfiquidation Section 2351s part of a fasciculus of sections headed ‘‘ Supple- 
mental provisions? beginning with section 227 An examınatıon of section 227 
and the piovisions following it would show that they apply both to a voluntary 
winding up and a winding up by or subject to the supervision of the Court ‘The 
object of section 235 1s to facilitate recovery by the hquidator of the assets of 
the Company improperly dealt with or retained by the directors or other officers 
o ın respect of which they have become liable to account by reason of any mıs- 
feasance or breach of trust In order to avoid expenditure by way of Court-fees 
and also to minimuse the delay likely to occur ıfregular suits were instituted, section 
235 provides a cheap and expeditious remedy for realisation of the assets ofa 
Company under liquidation. I see nothing either in the language of the 
section or the reason of the rule that makes ıt inapplicable to a case of a... 


voluntary liquidation. The words of section 235 are perfectly general and apply 
to a voluntary liquidation. 


The further contention of the appellant’s cöunsel ıs that section 216 governs 
the powers of the Court in the course of a voluntary liquidation and that section 
confers only a very limited power on the liquidator or contributory, namely, “ the 
power of enforcing calls, staying of proceedings, or any other matter,” the other 
matter being, according to the learned advocate, eyusdem generis with the previously 
enumerated topics Therefore, ıt ıs argued that the present application by a share- 
holder for the examination of the director and liquidator on a musfeasance appli- 
cation. 1s not maintainable I cannot agree with this contention Having regard 
to the specific mention ın section 216 of such wholly and dissimilar topics as enforcing 
calls and staying of proceedings, ıt would be, ın my opınıon, a misapplication of 
the doctrine of eyusdem generis to hold that the words “any other matter” following 
the specified categories refer only to matters sımılaı in their nature to the enu- 
merated topics The enumerated topics do not belong to the same genus The 
circumstance that the general words follow two specified topics of a distinct and 
dissimilar nature in no way derogates from the general application of the general 
words ın the section No case has been cited to us in which ıt has been held that 
mısfeasance proceedings could not be ordered against directors and liquidators in 
the course of a voluntary liquidation The decision ın Muzaffar Hussain v Hakim 
Rai! reed on by the learned advocate for the appellant merely held that in a 
voluntary winding up, the extraordinary powers of the Court to order the public 
examination of a director or other officer of the company under section 196 of the 
Companies Act could not be invoked by the voluntary liquidator and it is only 
the Official Liquidator that could apply under section 196 The actual decision 
in the case has no bearing on the point now under consideration There 1s no doubt 
an observation of Mahajan, J , in the course of the judgment with reference to the 
interpretation of section 216 in these terms : 


“ As I read the section 216 in plain terms, by it powers have been given to the Court at the 
instance of a voluntary lquidator to enforce calls, stay proceedings or help him in any other 
matter, which can only mean matters similar to the enforcing of calls, etc ‘These words can only 
be read gjutdem generis with the enforcing of calls, and the matters following it 7 
The analysis of the provisions of the Act made by my learned brother ın the course 
of his judgment clearly shows that there 1s no justification for controlling or limiting 
the operation of section 235 by reference to the provisions of section 216 


Though no Indian decision deciding the point now under consideration has. 
been cited to us, text books of authority ın England have answered the questiom 
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in favour of the respondent as my learned brother has shown in his judgment; 
See also in In re Home and Colomal Insurance Co + 


I agree, therefore, that this appeal fails and should be dismissed with costs 
‘of the first respondent. 


KS Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT — MR Justice SOMASUNDARAM. 


1 Papayyaswamy .. Petstioner* 
Indian Penal Code (XLV of 1860), sections 465 and 471—Accused posting outside Madras application wih 
forged documents addressed to the Madras Public Service Commission —Offence where commiutted— Jurısdıctıon 


Where the accused posts at Vizagapatam along with his application for admission to a com- 
petitive examination to the Madras Public Service Commission some documents which were forged, 
intending to use them as genuine, the real user of the documents comes in only when the Madias 
Pubic Service Commission looks into the application and considers it, as it is open to the petitioner 
to withdraw the application even before it is considered by the Commission Where the matter has 
been considered by the Madras Public Service Commission the offence of using such forged docu- 
ments as genuine 1s committed at Madras and the Presidency Magıstrate's Court would have jurisdic- 


tion to try the same 2 

Petition under sections 435 and 439 of the Criminal Procedure Code, 1898, 
praying that the High Court will be pleased to revise the judgment of the Fifth 
Presidency Magistrate of the Court of Presidency Magistrates Egmore, Madras 
.dated 17th February, 1949 in GG G No 1128 of 1948 


Veba P Sarathı and E H Bagıratha Rao for Petitioner 
The Crown Prosecutor (8 Govind Swaminathan) on behalf of the Crown. 


The Court made the following, 


ORDER —This 1s a petition to quash the charge on the ground that the Court 
“has no jurisdiction ‘The facts of the case are these 


The petitioner has been prosecuted for having used three documents along 
with his application to the Madras Public Services Commission for admission to a 
competitive examination ‘The three documents are said to be forged documents. 
They were posted at Vizagapatam on 17th July, 1947, along with his apphcation 
and received ın the office of the Public Services Commission on 21st July, 1947. 
After examining eight prosecution witnesses the lower Court has framed charges 
against the petitioner for the offences under section 465 and section 465 read with 
section 471, Indian Penal Code 

It 1s contended by the learned counsel for the petitioner that these documents 
along with the application having been posted at Vizagapatam the offence of using 
forged documents 1s complete at Vizagapatam and therefore the only Court which 
has territorial jurisdiction for trying the petitioner for the offences of which he 1s 
charged ıs the Court at Vizagapatam and not the fifth Presidency Magıstrate”s 


Court at Madras 9 

The question really 1s where were these documents used There ıs no doubt 
that the petitioner intended to use these documents as genuine before the Madras 
Public Services Commission and with that object he posted his application along 
with the forged documents at Vizagapatam The real user of the documents 
.comes ın only when the Madras Public Service Commission looks into the appli- 
-cation and considers it İt is open to the petitioner to withdraw his application 
even before ıt 1s considered by the Public Services Commission Then ıt cannot 
be said that he used the forged documents with the Madras Public Services Com- 
xmıssıon as genuine In this case he has not done so As stated already the real 
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user comes in only when the application is corisidered by the commission, at Madras 
and it has been considered there The offence of using forged documents as genuine 
is, therefore, committed at Madras 1 hold that the Presidency Magistrate’s Court 
has jurisdiction to try the petitioner for the offences charged ~ * * 


The petition 1s dismised. - 
N.E, Petition “dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR JusTicE VISWANATHA SASTRI. 


r 


"The Gorıpalayani Durga, at Madura, through its present Manager, 


Sheik Ibrahim Sahib Appellant* 
2 
P Kesavaswamy Iyer (deceased) and others .. Respondenis. 


Res judicata—Suuts for grant of patta and recovery of rent under the Madras Estates Land Act—Decistons 
an—Lumits to their binding nature—Prior suit for rent clauming extra charge for water drawn from landholder’s 
£ank—Dasmassal m lımıne—Lıabılıiy of tenant for water rate as “ rent” not decided —Subsequent suit by land- 
-holder for subsequent years claiming water rate as part of the rent—If barred by Res judicata 


With reference to suits for grant of patta and recovery of rent under the Madras Estate$ 
“Land Act, if the terms and conditions of the tenancy generally are decided for a particular year 
an a litigation between the landlord and tenant, the decision would bind the parties in future years 
also, unless fresh circumstances intervene or there 1s an alteration in the law governing the rights 
of parties The case, however would be different if the former decision was based on facts and 
‘circumstances, special or pecuhar to the year, with respect to which the prior decision was rendered 


The rule that a decision would be res judzcata even if it 1s not specific and express but 1s necessarily 
implied ın the decree can have no application to a case where, the court ın the former suit has 
expressly left undecided the issues that arose for decision ın the later suit 


Where a Collector dismisses the previous suit for rent 2n İzmene on the sole ground that the land- 
holder not having complied with the statutory requirements entitling him to an enhancement of rent, 
‘could not sue for the water rate which he had not hitherto collected, and declines to go into the 
question whether the tenant would be liable for the water rate as rent, the decision in that suit 
cannot operate as res judicata in a subsequent suit by the landholder against the same tenant claımıng 


water rateaspartofthe rent for subseguent years 
Appeals against the decree of the District Court, Madura, mn A S No 1 55> 


‘etc , of 1945, preferred against the decree of the Deputy Collector, Melur, at Madura 
ün S S No 284, etc , of 1944 


S R Ahmed Meeran for Appellants 


I. L Venkatarama yar for Respondents 
The Court delivered the following : 


TUDGMENT —These four second appeals arise out of four suits, 
“were instituted by two ryots for the grant of patta under 
Eastates Land Act for Faslı 1353 and two by the landhol 
xyots for arrears of rent due for faslı 1351 to faslı x 353 
Act The ryots were the appellants ın all the four appeal 
Judge of Madura from whose decision the landholder 
second appeals The main question which arose for d 
four suits and appeals was whether the landholder was en 
water diawn by the ryots from the tank of the Landholder for cultivating dry lands 
comprised in their holdings with wet crops It has been found by the learned 
District Judge that the solum of the tank vested in the landholder ; that the water 
stored ın the tank became his and that for water drawn from the tank by them, the 
ryots were liable to pay water rate to the landholde On this finding the land- 
holder would be entitled to claim the water rate as part of the “rent ” within the 
meaning of section 3 (2) (11) of the Madras Estates Land Act The learned District 
Judge, however, disallowed the landholder’s claim for water rate on the ground 
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~ that it was barred by res judicata by reason of the prior adjudication ın two suits 
for rent for faslı 1344 between the same parties "The former Judgment 1s marked 
as Ex P-4 The learned Judge made ıt clear at the same time that the bar of 
?es judicata was confined only to the holdings covered by patta Nos 7 and ış, 
with which alone the former suits were concerned ‘The contention of Mr Ahmed 
Meeran, the learned advocate for the appellant, is that the decision of the lower 
appellate Court on the question of res judicata is erroneous 


The facts connected with the previous litigation and the nature and effect: 
of the prior adjudication have now to be stated ‘The landholder brought S S. 
No. 806 of 1936 and 808 of 1936 1n the Court of the Depüty Collector, Melur Division 
against the two ryots with whom we are now concerned, claimmg arrears of rent 
due on the holdings for faslis 1342 to 1344 both inclusive ‘The tharam assessment. 
or the dry rate payable in respect of the holdings was paid by the ryots but they 
disputed their liability to pay the extra charge claimed by the landholder for water- 
drawn from his tank by the ryots for cultivating wet crops on their dry lands. 
During the pendency of these two suits, the two applications (M P Nos 74 and 75 
* of 1936) were filed by the landholder before the same Collector under section 30 (2) 
of the Madras Estates Land Act for enhancement of rent due on the lands ın pattas 
Nos. 7 and 13 on the ground that he had effected an improvement to these lands 
by allowing water from a tank which he had maintained in a good condition,, 
to be taken to those dry lands for the cultivation of wet crops and thereby caused 
the production of these lands to be increased M P Nos 74 and 75 of 1936 related. 
to faslis 1342 and 1343 and were evidently filed to meet the objection of the ryots 
that the landholder was, ın effect, claaming an enhancement of rent ın the two- 
suits filed by him for recovery of a water rate, which he had not been collecting 
before, and that the landholder should have followed the procedure ‘prescribed 
by section 30 of the: Madras Estates Land Act Whatever be the reasons which. 
led to the filing of M P Nos 74 and 75 of 1936, they were dismissed by the Collector- 
on 17th November, 1936 on the ground that the improvements on the basis of which. 
the enhancement was claimed, had not been registered ın conformity with sec- 
tion 32 (1) (a) ofthe Act The order of the Collector ıs marked Ex P-3. On Ist 
December, 1936, the Collector dismissed the suits for arrears of rent filed under" 
- section 77 of the Estates Land Act (S S Nos 806 and 808 of 1936) by a judgment 
marked as Ex P-4 (which omitting unnecessary portions) ran as follows . 


“€ These suits are therefore concerned only with the claim for the charge for water supplied’ 
to these dry lands The decision on these suits clearly depends directly on the disposal of the 
petitions (M P Nos 74 and 75 of 1936) The enhancement of rent claimed in these petitions 
having been refused, I cannot see how the same enhancement can be claimed in the suits The 
plaıntıff”s vakil withdraws the plaint ın these suits with respect to faslıs 1342 and 1343 ın view of 
the decisions given mn MP Nos 74 and 75 of 1936 Yet he affirms that the very same charge for 
water which he claims for faslı 1344 and which was refused in MP Nos 74 and 75 of 1946 1s not an 
‘enhancement ofrent” butis‘ rent’. I cannot see the difference in the two cases—if the charge for 
water is admitted to be an enhancement of rent during the faslıs 1342-1343, the same charge 
made under the same circumstances, must necessarily be also an enhancement of rent for faslı 1344 
and it cannot be claımed ın these suits, in view of the orderson MP Nos 74 and 75 of 1936 
Therefore, there 1s no necessity to go into the issues framed ın the suits The suits are dismissed with 


costs ” 
I confess my inability to understand or appreciate the reasoning of the Deputy 
Collector which resulted ın the dismissal of the suits for rent without even a con-- 


sideration of the issues raised in the case 


In the suits which have given rise to the present appeals, the plea of the 
landholder ıs that he is entitled to the water rate claimed by him as part of the 
“rent ” lawfully payable by the ryots and this 1s not a case of “ enhancement of” 
rent ” within the meaning of sections 30 to 32 of the Madras Estates Land Act. 
It may be stated at the outset that the landholder’s claim 1s supported by the decision 
of this Court in Madura Kallalagar Devastanam V. Subbiah Ambalam! But the con- 
tention of the respondent, accepted by the learned District Judge, 1s that the claim 
is barred by res judicata by reason of the prior decision in S S Nos 806 and 808 of 
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1936 .I am unable to agree "The issues framed ın the prior suits have not been 
exhibited ın the present case, but the main contest between the parties was, whether 
or not, the tenants were liable to pay the water rate claimed by the landholder. 
The Collector declined to go into this question for the reason that, in his view} 
the landholder’s claim constituted an enhancement of rent by reason of an ımprove- 
ment which had not been registered under section 32 (1) (a) of Act I of 1908. He 
therefore dismissed the suits 27 lzmine without taking any evidence at all This 
view of the Collector was erroneous ın law There was no need for a landholder, 
claiming ın addition to the ¢haram assessment a water rate, on the ground that the 
water from his tank had been drawn by the ryot for cultivating dry lands with wet 
crops to get an order for enhancement of rent from the Collector under section 32 
of Act I of 1908 But it ıs argued that the decision dismissing the landholder’s 
previous suits nevertheless constitutes res judicata ‘The decision on a preliminary 
point on which a suit fails may be res judicata ın regard to that point itself in a 
subsequent suit whose subject matter ıs the same But, as observed by Ramesam, J , 


“There can be no res judicata laying down a wrong rule of law between parties for future guıdence 
also”? Narayanav Subramanian 


~ With reference to suits for grant of patta and recovery of rent under the Estates 
Land Act, if the terms and conditions of the tenancy generally are decided for a 
particular year ın a litigation between the landlord and tenant, the decision would 
bind the parties in future years also, unless fresh circumstances intervene or there 
is an alteration in the law governing the nights of parties The case would, however, 
be different if the former decision was based on facts and circumstances, special 
or peculiar to the year, with respect to which the prior decision was rendered—See 
Venkatanarasımha v Venkataratnam?, Maharajah of Jeypore v Ramamurthy? Narayana 
v Subramanan! Strong reliance has been placed by Mr T L Venkatarama 
Aıyar, the learned advocate for the respondent, on the decision of the Full Bench 
in Bayyan Naidu v Suryanarayana* for the proposition that when the Collector 
dismissed the former suit for rent filed by the landholder, he must be deemed to 
have held by implication that the tenant was not chargeable with water rate in 
respect of his user of the water of the landlord”s tank It is quite true, that a 
decision would be res judicata even if it is not specific and express, provided ıt 1s 
necessarily ımplıed ın the decree For instance, a decree which necessarily involves 
a finding on an issue ın the affirmative or the negative, even though no specific 
finding was recorded on ıt, would be res judicata ın a subsequent suit This rule, 
however, can have no application, where, as here, the Court in the former suit 
has expressly left undecided the issues that arose for decision ın the later suit As 
observed by the Judicial Cammittee 


“ ıt would be a contradiction in terms to say that the Court had finally decided matters. 
which it expressly left untouched'and undecided” —See Parsottam Gir v Narbada Gur 5 


The Collector dismissed the previous suit for rent zn diamine on the sole ground 
that the landholder not having comphed with the statutory requirements 
entitling him to an enhancement of rent, could nöt sue for the water rate which 
he had not hitherto collected He declined to go into the question whether the 
tenant would be liable for the water rate as “rent” I consider that the view of 
the learned District Judge that the decision of the Collector in the previous suits. 
operated as ves judicata is incorrect. 


I therefore reverse the decrees of the lower appellate Court and remand the 
appeals to the same Court for the passing of appropriate decrees ın the four suits 
after determining the amount of water rate payable by the ryots The Court-fee 
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paid by the appellants in these four second appeals will be refunded. There will 
be only one set of costs ın S A, No 760 and go8 of 1946 and another set of costs ın 
S A Nos 761 and gog of 1946 payable by the respondent to the appellant (Leave 
refused). 


vs. = —_——— Decrees reversed and appeals remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT .—MR Justice SUBBA Rao AND MR. Justice PANCHAPAKESA AYYAR. 


XX, Perumal Mudaliar , Appellant* 
0 
‘The Province of Madras, represented by the Director of Industries 
and Commerce .. Respondent. 


Government of India Act (1935), section 175—Contract by correspondence—Contents necessary to make at 
a valid one under sectton 175—Contract entered into by Superiniendent of Soap İnstitute with the permission 
and approval of the Durector of Industries who was authorised to enter into a contract on behalf of Govern- 
anent— Validity 


Even if no formal document may be necessary ın the case of a contract by the Government and 
at might be entered into by correspondence, the correspondence embodying the contract must ex-facte 
show that the contract was entered into by the Government or on behalf of the Government 


As groundnut oil was required for use ın the Government oil factory at Calicut, the Superin- 
tendent of the Kerala Soap Institute wrote to a merchant at Commbatore asking him to quote his lowest 
rate for supplying a certain quantity for prompt supply On the merchant offering to supply the 
‘oil at a particular rate, the Superintendent of the Institute wrote back to him accepting the offer and 
‘directed the merchant to supply the oil within a certain time The oll was not supplied as agreed 
“upon within the tıme prescribed The Government filed a suit for damages against the merchant. 
On a contention raised ın defence that the contract which afforded the cause of action to the plaintiff 
was not valid as ıt did not comply with the provisions of section 175 of the Government of India 
Act, 


Held The correspondence showed that the terms of the contract were negotiated between the 
Superintendent and the merchant and that the contract was concluded only between them Though 
the Superintendent might have obtained the permission of the Director of Industries who alone was 
authorised to enter into a contract on behalf of the Government, ıt cannot be said that the contract 
“was entered into by the Director of Industries T he contract was hence invalid and the sut based 
upon the same was not maintainable i 


Appeal against the dectee of the Court of the Subordinate Judge of South 
Malabar at Calicut in O S No. 4g of 1943, dated and July, 1945. 


C R Pattabuaman, R Ramasubba Avyar and V Ramaswami for Appellant. 
The Government Pleader (£ Kuttskrishna Menon) for Respondent. 
The Judgment of the Court was delivered by 


Subba Rao, 7.—The only point that arises ın this appeal ıs whether the suit 
contract 1s valid, and whether 1t complies with the provisions of section 175 of the 
Government of India Act, 1935 


The defendant ıs a merchant carrying on busıness ın Coimbatore The Govern- 
ment required groundnut oil for use in the Government Oil Factory at Calicut. 
The superintendent of the Kerala Soap Institute wrote Ex P-1 dated 12th May, 
1942, to the defendant asking him to quote his lowest rate for supplying 40 tons of 
expeller quality groundnut oll for prompt supply. The defendant by his letter, 
Ex P-2 dated 15th May, 1942, offered to supply 40 tons of expeller groundnut oil 
at the rate of Rs 369 per nett ton of 2,240 lbs, 11 barrels were supplied by the 
Supermtendent He agreed to deliver the said ol within three months after 
acceptance ‘The defendant received the letter, Ex P-9, dated 21st May, 1942, 
from the Superintendent of the Kerala Soap Institute, wherein the latter stated 
that he tested the sample of oıl recerved and accepted the offer of the defendant. 

. Efe also informed the defendant that the oil agreed to be delivered should be sent 
I — yn e yy lim 
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within three months, and that the bulk supplied should be exactly similar to the 
sample On 21st May, 1942, the Superintendent again wrote a letter to the defend- 
ant asking him to supply the groundnut oul, particulars whereof were given ın 
that letter, within three months as agreed upon between the parties For one 
reason or other—it 1s not necessary to go into that questıon—the defendant did 
not supply the oll agreed upon between the parties within the tıme prescribed. 


The Government purchased the oil from a third party, and filed the suit for 
recovery of damages, the difference between the price at which the defendant 
agreed to sell and the price for which they later on purchased from the third party. 
The defendant ante alia contested the suit on the ground that the contract which 
afforded the cause of action to the plaintiff was not valid, as it did not comply 
with the provisions of section 175 of the Government of India Act, 1935 ‘The 
learned Subordinate Judge held that the contract was valid, and that 1t also complied 
with the provisions of section 175, as the Superintendent, who called fo) the tender 
and accepted ıt took the sanction of the Director of Industries 


Section 175 (3) of the Government of India Act, 1935, reads as follows : 


“ Subject to the provisions of this Act with respect to the Federal Railway Authority, all con- 

tracts made ın the exercise of the executive authority of the Federation or of a Province shall be 
expressed to be made by the Governor-General, or by the Governor of the Province, as the case may 
be, and all such contracts and all assurances of property made ınsthe exercise of that authority shall 
be executed on behalf of the Governor-General or Governor by such persons and in such manner 
as he may direct or authorfse ” 
It is not disputed that the Director of Industries was authorised by the Government 
to enter into a contract on its behalf ‘The learned counsel] for the appellant 
raised two contentions before us (1) that under section 175, sub-section (3) the 
contract between the Government and the other party must be embodied ın a formal 
document, and (2) that even though the contract with the Government might be 
entered into by correspondence, the correspondence must show ex facie that the 
contract was entered into by the Government or the person authorised by the 
Government to ente: into the contract 


The learned counsel for the appellant relied upon a long list of decisions ın 
support of his contenfion Though the result of those decisions are different, the 
principles laid down therein will equally apply to the present case Municipal Cor- 
poration, Bombay v Secretary of State for India} turns upon the construction of section 30 
of the Government of India Act of 1g19 The provisions of section gö are similar 
in effect to that of section 175 of the Government of India Act, 1935 Sub-sec- 
tion (2) of section 30 of that Act reads . 

“ Every assurance and contract made for the purpose of sub-section (1) of this section shall 
be executed by such person and ın such manner as the Governor-General ın Council by resolution 
directs or authorises and if so executed may be enforced by or against the Secretary of State in 
Council for the time being ” 

It is unnecessary to state the facts in that case At page 706 after quoting the 
section, Mirza, J , observes 

** It 1s conceded by Mr Coltman that the terms of this section are mandatory and not merely 
directory It will be observed that a paramount condition laid down ın this section for such a con- 
tract 1s that the contract should be on behalf and ın the name of the Secretary of State in Council ” 

He further expressed his opinion that section 30 contemplated a formal deed or 
instrument in which the contract was set out as being on behalf and in the name of 
the Secretary of State in Council He relied upon the words 


“ that the contract should be on behalf and ın the name of the Secretary of State ın Council” 
as giving an indication that the contract must be embodied in a formal document. 
The next decision cited by the learned counsel 1s reported ın Krıshnaşı Mıilkant 


v Secretary of State? ‘That decision also construes and expresses the scope of section gö 
of the Government of India Act ‘The learned Judges accepted and followed the 


——.—. 
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decision reported in Munıcıpal Corporation, Bombay v Secretary of State for India* In 
Secretary of State v Bhagwandas?, the question again arose for consideration ‘Though 
the learned Judges in that case held that the provisions of section 30 were mandatory, 
they took the view that the contract with the Government might be entered into by 
letters, provided that the correspondence was carried on on behalf of and in the name 
of the Secretary of State or that the said contract finally concluded by correspon- 
dence was executed by a person authorised by resolution ın that behalf o In Secretary 
of State v G TI Sarın and Co 8, Tek Chand, J, held that as the contract in that 
case was entered into by an Officer Commanding a Depot, not being one autho- 
rised by the Governor-General 1n Council under the provisions of section 30 (2) 
of the Government of India Act to enter into contracts on behalf of the Secretary 
of State, the contract sued upon was ulira wires and could not be enforced against 
the latter It ıs not necessary to multiply cases except to cite a decision of this 


-Court reported in Sankara Mining Sandıcate, Ltd , Nellore v Secretary of State for India 


an Council Tn considering section 30 (2) of the Government of India Act, Leach, 
‘GJ, observed at page 147 

“ With regard to the contention that a valid contract had been entered into by the Local- 
‘Government with the appellant company and consequently the appellant company ıs entitled to a 
decree for specific performance, we have seen that by reason of section 30 (2) of the Government 
-of India Act, 1919, contracts have to be executed by the person and ın the manner directed by the 
‘Governor-General ın Council anduntil they are so executed they cannot be enforced by or against 
the Secretary of State in Council ” 


In that case the Governor-General ın Council prescribed the rules governing the 
execution of contracts with the local Government, and they required a formal 
lease to be executed by the Collector These observations are in accord with the 
interpretation put upon that section by the other decisions we have already noticed. 


From a consideration of the aforesaid decisions two principles emerge (1) 
that the contract by the Government or on behalf of the Government must be 
embodied ın a formal document, and (2) that even ıfno formal document ıs necessary, 
the correspondence embodying the contract must ex facie show that the contract 
was entered by the Government or on behalf of the Government So far as the 
first proposition 1s concerned, there 1s a conflict of authority, and it is not necessary 
in this case to attempt to resolveit Assuming that no formal document 1s necessary 
‘we are convinced that ın this case neither the Government nor the Director of 
Industries, who had been authorised by the Government, entered into a contract 
with the defendant The learned Government Pleader argued that the Superin- 
tendent of the Kerala Soap Institute entered into this contract with the defendant 
‘with the permission of the Director of Industries, who was authorised by the Govern- 
Ment to enter into a contract He relied upon the evidence of P W r, the Superin- 
tendent of the Kerala Soap Institute, who says that he had obtained the permission 
of the Director of Industries for calling for quotations and for making the purchase. 
He also says that 


“ The Director used to be informed about the progress ın respect of the contract ” 


This evidence itself disclosed that the contract was not entered into by the Director 
himself but by the Superintendent with the permission of the Director of Industries. 
In paragraph 2 of the plaint the Government ın clear and unambiguous terms 
states the persons between whom the contract was concluded and also the terms 
of the contract The plaintiff says that the defendant by his letter, dated 15th 
May, 1942, made a definite offer and that the Superintendent of the Kerala Soap 
Institute, Calicut, accepted the said offer The correspondence, Exs P-1, P-2, 
P-g and P-ro, also disclosed that the terms of the contract were negotiated between 
the Superintendent and the defendant, and that the contract also was concluded 
between the Superintendent and the defendant In view of the aforesaid facts 
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dt would be ımpossıble to accept the contention of the learned Government Pleader 
that the contract was entered into with the Director of Industries. 

As the contract was invalid, the suit based upon the same was clearly not 
maintainable The learned counsel for the appellant has no objection for the 
giving of the decree ın favour of the plaintiff for a sum of Rs 254-11-0 being the 
cost of the empty iron drums and the Railway freight and cart hire. So, that 
portion of the decree of the lower Court will stand 


The decree of the lowe: Court 1s otherwise set aside, and the appeal 1s allowed 
‘with costs throughout 


VS Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS : 


PRESENT —MR. VusrıcE RAGHAVA Rao. 


“Vasavattula Sarabhamma o .. Pehtoner” 
0. R 
Vasavattula Peda Veeranna and another .. Respondents. 


Cwil Procedure Code (V of 1908), Order 7, rule 10—Court cancelling stamp on plaint and returning at for 
‘presentation to proper Court—Presentation to proper Court—Duty of that Court to give credit for fee levied 


Where a Court after recerving a plaint and cancelling the stamp affixed thereto returns the 
plaint for presentation to the proper Court, under Order 7, rule 10 of the Code, the latter Court to 
which the plaint 1s presented 1s bound to give credit for the fee already levied by the former Court. 
‘But ıt ıs necessary that the plaınt returned for presentation and the plaint as presented to the 
proper Court must be substantially, if not verbatim et hteratım, the same 

Petition under section 115 of Act V of 1908, praying that the High Court will 
ibe pleased to revise the order of the Court of the Subordinate Judge, Kakinada, 


in C M P No 1r2o0f19471nO S No 106 of 1946. 
V Suryanarayana for Petitioner. 
Respondent not represented 
The Court delivered the following : 


TUDGMENT —In this case I was at first inclined to think that the lower Court’s 
order required a reversal, but on a careful comparison and contrast instituted 
by me between the allegations and reliefs of the plaint as originally filed ın the 
District Munsiff Court of Peddapuram and the allegations and relıefs.of the plaint 
as presented to the Sub-Court at Cocanada on return by the former Court, I am 
satisfied that there are substantial and material points of difference between the 
two plaints which preclude the application to the present case of the ruling of the 
Full Bench reported ın Visweswara Sarma v Naw' on which strong reliance was 
placed by Mr V Suryanarayana the learned advocate for the petitioner 


The question which arose for decision in the Full Bench case was whether, 
where a Court after receiving a plaint and cancelling the stamp affixed thereto 
returns the plaınt for presentation to the proper Court under Order 7, rule 10, 
‘Civil Procedure Code, the latter Court to which the plaint is presented is bound 
to give credit for the fee already levied by the former Court ‘The unanimous 
answer given by the three learned Judges, Sır Charles Arnold White, CJ , Munro 
and Sankaran Nair, JJ, 1s in the affirmative That this ruling ıs applicable only 
to cases in which the same flan! is presented to the proper Court, as was originally 
presented to the Court without jurisdiction, 1s unmistakably clear from what all 
the three learned Judges expressly say Says the Chief Justice at page 572 of 
the report : 


sx 
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“ The plaint presented to the Small Cause Court, 1s the same plani as that which was pre- 

sented to the City Civil Court and returned by that Court under Order 7, rule ro of the first schedule 
to the Civil Procedure Code ” 
Sankaran Naır, J , observes to the same effect in the opening part of the judgment. 
at page 574 of the report by referring to the plaint later presented to the Small 
Cause Court as being the same plaint as had been earlier presented to the City Civil 
Court Munro, J , at page 573 refers to the plaint as presented to the Small Cause 
Court as being the plat as returned by the Cıty Civil Court 


What I have therefore to decide ıs whether the plaint returned for presentation 
and the plaint as presented to the proper Court are in the present case substantıally,. 
if not verbalım et literatm the same, as required for the application of the Full Bench 
rulne Iam of opinion that they are not For, it is not, as Mr. Suryanarayana 
would contend, that defendants 1 and 2 and 7 to ro who figured in the original 
plaint simply disappeared from the plaint at the stage of its presentation to the 
Sub-Court at Cocanada [If all that happened was that these defendants dıs- 
claimed any interest ın the suit property ın their written statements filed in the 
Peddapuram Court, and that therefore the plaintiff deleted their names from the 
plaınt before its presentation to the Sub-Court, Mr Suryanarayana would perhaps 
be right in his submission that credit,should be given to him for the court-İce paid 
on the plaint as originally filed ın the Court of the District Munsiff by the Sub- 
Court to which the plaint was presented later I am saying “perhaps,” because, 
I have a doubt m my mind whether the only changes permitted to the plamtiff 
before presenting the returned plait to the proper Court are not such as are necessi- 
tated by the order of return for presentation to the Court. Ifthe changes allowed 
are hot merely such, but more, ıt seems to me that the test of the same plait laid 
down by the Full Bench ruling may not be receiving the full effect that ıt ought 
to recerve However that may be, as pointed out by the learned Subordinate 
Judge in his order under revision and borne out by my own comparison and contrast 
of the two plaints, there are substantial changes made ın the allegations part as. 
well as in the causes of action part of the plaint before ıt came to be presented to 
the Sub-Court The gist of the action ın the original plant 1s that 


““ the first defendant failed to vacate the land and ın collusion with the other defendants: 


whe also forcibly kept possession to themselves, prevented the plaintiff and her new lessees from taking 
possession ” 


The allegation is that 


“ the plaintiff’s new lesssee consequently failed to pay the intended advance of Rs. 500 and. 
gave up the lease itself” 


and that 


“ cause of action arose on 1? July, 19457”) 


- 


The plaint as presented to the Sub-Court, on the other hand, says that the cause of 
action against the defendant therein (defendants 3 to 6 of the original plaint) arose 
on or about Ist May, 1945, that they 


© trespassed and began their enjoyment preventing the plamtiff from taking possession ” 


Nothing 1s said ın the Sub-Court plaınt about the new lessees or their failure to pay 
the intended advance of Rs 500 under the proposed lease in their favour or their 
abandonment of that lease, such as we find said in the District Munsiff’s Court 
plat. In these circumstances I find ıt difficult to hold that the learned Subordi- 
nate Judge erred in insisting upon a fresh court-fee over the plaint as presented. 
to his Court without giving credit for the amount of court-fee already paid on the 
plaint as filed in the Court of the District Munsiff of Peddapuram 


I accordingly dismiss this revision petition, but, as the respondents have not 
appeared, without costs 


VPS. Petition dismissed. 
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[PRIVY COUNCIL ] 
(On appeal from the High Court of Judicature at Bombay). 
PRESENT -—Lorp UTHWATT, LORD OAKSEY AND SIR MADHAVAN Narr. 


Government of the Province of Bombay Appellant* 
ə 2 
Pestonjı Ardeshir Wadia and others Respondents. 


Civil Procedure Code (V of 1908) sectzon 80—Strict compliance with proorstohs of —Necessiy— Notice of 
surt by trustees—Death of one trustee—Appomntment of new trustees —Surt by the new trustees along unth the remain- 
ing trustee without fresh notice—Comğetenep “Cil Procedure Code, section 11, Explanation IV—Claum by grantee 
against Government in prior suit 10 non-agricultural assessment on lands granted to him—Government admitting 
introduction of survey settlement an the area and ınvılıng decision on the construction of grani—Suit decreed against 
Government—Subsequent surt ın respect of later years to recover non-agricultural assessment—Plea ın defence that 
non-agricultural assessment was not levable as survey settlement had not been introduced ın the villages— 
aa as (o introduction of survey settfement, admitted in the prior sut, if operates as res judicata in the later 

ilıcalıon 


The provisions of section 80, Civil Proceduie Code are imperative and should be strictly comphed? 
with before it can be said that a notice valid in law has been served on the Government 


Where after the trustees of a trust had issued a notice of suit under section 80, Civil Procedure 
Code, one of them dies and two others are appointed in his place and they along with the trustee whose 
name had been included ın the notice already served on Government file a suit against the Govern- 
ment without issuing a fresh notice, the suit would be incompetent as the condition precedent to the 
filmg of the suit 1s not fulfilled ın asmuch as there wasno notice given specifying the name and 
addresses of the plaintiffs as required by section 80, Civil Procedure Code 


There was a grant in 1848 by the Government of Bombay to A of two named villages in exchange 
for a Government grant of Rs 4,000 per annum wifich was being enjoyed by him İn 1916 the 
Government of Bombay imposed non-agricultural assessment on those lands acting under section 
48 (2) of the Bombay Land Revenue Code, 1879 Thereupon ın 1918, the trustees of the trust created 
by the original grantee ın respect of the villages filed a suit for a declaration that on the construction 
of the grant in favour of the original grantee, they were the owners of the villages and were entitled’ 
to the non-agricultural assessment levied by the Government This surt proceeded upon the admission 
of the Government that “in 1885 survey settlement was introduced m the villages under the pravisrons. 
of section 216 of the Bombay Land Revenue Code” and it was ultimately decided by the Privy 
Council that the grant was one of the villages concerned and that by section 48 (2) of the Revenue 
Code the non-agricultural assessments were merely ın substitution of the former assessments and that 
the plaintiffs were entitled to be credited with the amounts so assessed upon the lands in question 
In a subsequent suit by the trustees to recover the non-agricultural assessment from Government 
for subsequent years the Government pleaded im defence (contrary to their admission in the prior 
suit) that the survey settlements had not been introduced in the villages under the Code of 1879 
and that hence no non-agricultural assessment was properly leviable On a contention that the 
question whether a survey settlement had or had not been introduced was re. judicata inethat the 
Government with due diligence not only might but ought to have raised the question in the prior 
sult as being one which, if decided in their favour, would have involved the dismissal of the suit, 


Held, the question was not directly put ın issue between the parties to the suit because of the 
admission in the suit , and because the Government chose to admit certain facts for the purpose of 
getting a decision on an important question of law, it 1s impossible to say that the suit involved a deci- 
Sion as to the facis In the circumstances, Explanation IV to section 11, Civil Procedure Code cannot 
be used to preclude the Government from raising the point 


JF M Pringle and 7 M R Jayaka for Appellant 

Sır Thomas Strangman, S P Khambatta and V R Desa for Respondents 
P V Subba Rao fo: addded parties 

Their Lordships’ Judgment was delivered by 


SIR MADHAVAN Nair —These are consolidated appeals from a judgment 
and two decrees of the High Court of Judicature at Bombay, dated ard April, 1941,. 
confirming ın the first appeal (A No 211 of 1938) the decree of the First Class. 
Subordinate Judge of Thana dated 30th April, 1938, ın Suit No 207 of 1936 (herein- 
after called the “ Vile Parle suit ” from the village to which it related) and in the 
second appeal (A No 216 of 1938) reversing the decree of the same date of the 
said Subordinate Judge in Suit No 115 of 1934 (hereinafter called the “ Juhw 
sult ” from the village to which it related) 











* PC Appeal No 17 of 1947 11th January, 1949. 
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These appeals arise out of two suits which were brought against the Secretary 

- of State for India now represented by the Province of Bombay, hereinafter called 
the Government (appellant ın the first and respondent ın the second of these appeals 
—defendant), by Pestonjı Ardeshir Wadia (respondent 1 ın the first of these appeals 
and appellant in the second—plaintiff 2) and the other trustees of a trust (plarmtıfis) 
created by one Nowrojı Jamsetj1 Wadia with respect to two villages “ Juhu ” and 
“ Vile Parle”? for the recovery of non-agricultural assessment collected by the 
Government from certain lands in those villages 5 


By a grant in 1848, the Government granted to Nowrojı, the two villages, 
“Vile Parle” and “ Juhu,” which are situated ın the island of Salsette ‘These 
have now become prosperous residential suburbs of Bombay Shortly stated, the 
grant after reciting that the grantee had prayed that a Government grant of Rs 4,000 
per annum which he had enjoyed might be exchanged for a grant of villages in 
Salsette, stated that the two named villages “ are hereby assigned to you and your 
heirs ın perpetuity ” This statement was followed by a description of the boundaries 
of the villages with a detailed statement of the land revenue paid by the occupant 
owners amounting to Rs 4,679-1-8 From this was deducted “ the amount of 
your inam” Jt was then stated that the difference along with the value of some 
trees, amounting ın all to Rs 700, be paid by the grantees annually The Privy 
‘Council was called upon to construe the meaning of this grant in a htigation in 
1918 between the successors of the grantee and the Government of Bombay ın 
-Bomanjt Ardeshir Wadia v Secretary of State for Indiat to which fuller reference will 
be made later. The Board decided that by this grant the grantee had become 
the owner of the villages with the. obligation of makmg an annual money payment 
to the Government 


. In 1879, the Bombay Legislature passed an Act (Act V of 1879) called the 
Bombay Land Revenue Code Section 48 (1) of the Act declares that — 


“ the land revenue leviable on any land under the provisions of the Act, shall be assessed or 
“shall be deemed to have been assessed as the case may be with reference to the use of the land (A) for 
217 of agriculture, (B) for the purpose of building, and (C) for a purpose other than agııculture 
-or building ” 


Section 48 (2) provides, 


“where land assessed for use for any purpose 1s used for any other purpose, the assessment 
fixed under the provisions of this Act shall, notwithstanding that the term for which such assessment 
may have been fixed has not expired, be lable to be altered and fixed at a different rate by such 
authority and subject to such rules as the Provincial Government may prescribe ın this behalf” 
(the ıtalıc$ are by their Lordships) 


Acting under this provision the Government began to levy non-agricultural 
assessment on all the lands ın the two villages except as mentioned ın the plaints 


, 


The suits from which these appeals arise relate to the recovery of the assessment 
from the Government on the ground that Nowrojı became the full owner of the said 
villages and as such 1s entitled to the amount recovered by the Government from 
those villages The claim in the “ Vile Parle suit ” relates to the years from 1932-33, 
while the claam in the “Juhu sut” relates to the years from 1922-23. 
The substantial defence of the Government m the appeals 1s that survey settlements 
have not been introduced into either of these two villages under the Act and as no 

“such settlement was introduced, no non-agricultural assessment 1s properly leviable 

and the plaintiffs cannot claim the right to recover the non-agricultural assessment. 
The determination of the dispute ınvolves the decision of the quesion whether, 
prior to the levy of the non-agricultural assessment, an agricultural assessment 
had been fixed under the Bombay Land Revenue Code of 1879, such being under 
section 48 (2) a pre-requisite for the fixmg af a non-agricultural assessment ‘This 
is the main question for the decision before the Board. 

Besides the above question which 1s common to both suits, certain other ques- 
tions had also to be decided by the trial Court These were (1) ın the “ Vile Parle 
suit ’’—whether the above question has become 7es judicata by reason of the decision 


1. (1928) LR 561A sı.ILR 53 Bom 230 (PC) 


[I] GOVERNMENT OF BOMBAY 2 P A WADIA (PC). 163 


xf the Privy Council in Bomanı Ardeshır Wadia v. The Secretary of State for İndia in 
7ouncıl1, (supra), (2) in the “Juhu suıt”—(a) whether the Government 1s estopped 
yom raising their present contention that there was no survey settlement under 
-he Code of 1879, (b) whether the suit 1s incompetent by reason of plaıntıfis” failure 
o serve notice on the Government (defendent) complying with the provisions of 
section 80, Civil Procedure Code, (c) in case the plaintiffs succeed, what 1s the 
seriod for Which they are entitled to recover the non-agricultural assessment 2 € , 
whether ıt 1s three years only under article 62, Limitation Act, as contended for 
əy the Government, or 12 years under Article 131 as contended for by the plaintiffs. ’ 
No question of limitation arises in the “ Vile Parle suit. z 


The “ Juhu suit? was heard first. The chief question regarding the survey 
eettlement in the two villages being common, the evidence recorded ın the “ Juhu 
suit? was by the consent of parties agreed to be read in the “Vile Parle suit ”. 
The trial Court delivered a consolidated judgment in the “ Juhu suit” anda formal 
one in the “ Vile Parle suit © 


All the above questions were decided ın favour of the plaintiffs and the suits 
were decreed by the trial Court The Government appealed, and, the plaintiffs 
‘trustees) filed cross-obyections ın both suits. 


In appeal, A No. zır of 1938, the High Court confiumed the trial Court’s 
1ecision in the ‘ Vile Parle suit” with a slight variation, and in A No a16 of 
(938 reversed its decision in the “ Juhu suit” The ground of the reversal was 
‘hat the notice which had been served on the Government did not comply with 
the provisions of section 80, Civil Procedure Code ‘The suit being held ıncompet- 
ent, the other points which arose 1n the case were left undecided by the High Court, 
though opinions ın favour of the Government’s contentions were expressed in the 
judgment Tn the result decrees were passed dismissing the Government’s appeal 
in reference to ‘‘ Vile Parle’, giving the trustees, having regard to their cross- 
objections, liberty to raise the question which they had raised regarding two of the 
tems in Exhibit 149, ın execution, and allowing the Government's appeal in refer- 
ence to Juhu. 


The Government haYe appealed to His Majesty ın Council ın the “ Vile Parle ” 
case (z €, ın the first appeal before the Board) and the plaintiffs (trustees) have 
appealed in the “ Juhu ” case (ze , in the second appeal before the Board) 


All the questions enumerated above have been raised for decision before the 
Board, but the questions 2 (a) and 2 (c) in the “ Juhu” appeal will have to be 
decided only if the decision of the High Court on the question of “notice” to the 
Government, 2 e , question 2 (2), ıs.set aside by the Board 


In the course of hearing of the appeals on 2nd December, 1947, their Lordships 
intimated to Counsel that since the villagers in the two villages in the possession 
of non-agricultural land therein and paying non-agricultural assessment were 
interested ın the appeals, ıt was desirable that some such villagers should be brought 
on record and appear at the hearing. Two villagers one from “Juhu” and another 
from “ Vile Parle ”—have now been added ın the respective appeals by Order 
in Council dated 5th August, 1948 Through their learned Counsel Mr. Subba 
Row they generally support the Government. 

Their Lordships will first consider the appeal in the “Juhu suit” (ze, the 
second appeal before the Board) 

As already stated, this suit along with the other, the “ Vile Parle suit,” was 
decreed by the trial Court but the decree ın thıs suit was reversed on the ground 
that notice which had been served on the Government did not comply with the 
provisions of section 80, Civil Procedure Code ‘That section states that 











1. (1928) LR 561A 51 ILR 53 Bom 230 (PA). 
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“ No suit shall be instituted against the Crown . : until the expiration of two 
months next after notice ın writing has been delivered to or left at the office at ə 


(c) ın the case of a suit against a Provincial Government, a Secretary to the Government 
or the Collector of the District , and 


delivered to him or left at his office, stating the cause of action, the name, description and place ol 
residence of the plaintiff and the rehef which he clams, and the plaınt shall contain a statement that 
such notice has been so delivered or left”. . 


The notice ın the suit was served on the Provincial Government in October, 
1933 By that time, the two villages granted to Nowrojı Jamsetj1 Wadia, the 
original grantee, had become vested in two trustees of the Wadia trust created 
in 1853, by the trust settlement of Nowrojı Wadia The notice intimated that the 
trustees ıntended to ınstıtute a suit against the Government. One of the trustees 
died on 2nd December, 1933 On 25th January 1934, the present plaintiffs 2 and 3 
were appointed trustees in the place of the deceased trustee, and the suit was filed 
on 28th April, 1934, by these plaintiffs along with the first plaintiff whose name 
had been included in the notice already served on the Government It will be 
observed that no notice had been served on the Government on behalf of the plain- 
tiffs a and 3 Under section 80, Civil Procedure Code, the notice must state among 
other things the name, place and residence of the plamtiff The singular includes 
the plural It was contended that as no such notice was served on the Govern- 
ment on behalf of plaintiffs 2 and 3 the suit was not maintainable “This argument 
did not find favour with the trial Court but was accepted by the High Court In 
the course of his judgment, Sır John Beaumont, the learned Chief Justice, with 
whom Macklin, J agreed, observed as follows 


“ 1 have no doubt whatever that where there are three plaintiffs, the names and addresses of 
all of them must be given ‘The learned trial Judge was of that opinion but he held that the real 
plaıntıff was the Wadia trust and that as a notice had been given on behalf of the Wadia trust, sectior 
80 was sufficiently complied with But that view of the matter seems to me clearly to be wrong. 
The trust 1s not the plaintiff, and there 1s no power under the Code for trustees to sue in the name of 
their trust as members of a firm may sue im the name of the firm The plaintiffs were and were bound 
to be the three trı stees and as no notice was given specifying their names and addresses the condı- 
tion precedent to the filing of the smt-was not fulfilled ”’, 


Their Lordships fully concur with the above view The provisions of section 86 
of the Code are imperative and should be strictly complied with before it can be 
said that a notice valid ın law has been served on the Government In the present 
case ıt 15 not contended that any notice on behalf of plaintiffs 2 and 3 was served 
on the Government before the filing of the suit Their Lordships have not been 
shown any provision in the Code enabling the trustees to sue in the-name of the 
trust For these reasons the suit against the Government must be held to be ın- 
competent and the appeal fails No further question therefore arises for decision 
in this appeal 


- 


Their Lordships will now take up for consideration the appeal in the “ Vile Parle 
suit” (ze , the first appeal before the Board) 


The first point for decision ın this appeal is whether the main question which 
their Lordships have to decide has become res judicata by the decision of the Board 
in BA. Wadia v Secretary of State for Indiai It 1s not contended that the deciston 
of this question has become res judicata ın the “Juhu suit,” as admittedly the decision 
was given in the “ Vile Parle suit? The arguments confined to this appeal 


In 1916, the Government imposed on Jands ın the “ Vile Parle” village non- 
agricultural assessment under the Bombay Land Revenue Code, 1879, section 48 (2). 
Thereupon, ın 1918, the trustees of the Wadia trust filed suit No 4 of 1918 for a 
declaration that on the true construction of the deed of grant executed by the 
Government ın favour of their predecessors they were the owners of the “Wile Parle’ 
village and were entitled ın whole or ın part to the non-agricultural assessment: 
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levied thereon by the Government and for ancillary relief It was decided by the 
Privy Council (1) that the grant of 1848 was not merely an assignment of Rs. 4,000 
per annum out of the revenues of the villages, but was a grant of the villages subject 
to the conditions attached (2) that by section 48 (2), Land Revenue Code, the 
non-agricultural assessments were merely ın substitution for the former assessments, 
and the appellants were entitled to be credited with the amount so assessed upon 
the land occupied by the sutidars (occupant owners). 


It is not now disputed that the construction put upon the grant by the Board 
is binding on the parties to this appeal. From the judgment of the trial Court in 
that case, ıt appears that the suit proceeded upon the admission 


“€ that ın 1885 survey settlement was ıntroduced ın the villages under the provisions of section 216 
of the Code ” də 
It ıs contended by the plaintiffs (trustees) that so far as “Vıle Parle” 1s concerned the 
present suit should be decided against the Government on the ground of res judicata. 
In the present litigation, the Government first stated in their written statement 
paragraph 6 that “ Juhu ıs a surveyed and settled alienated village ” , afterwards 
the paragraph was amended and ıt was stated that “ Juhu ” and “ Vile Parle” 
have not been surveyed and settled under the Revenue Code of 1879, this giving 
rise to the main point for decision ın the present suits. 


It is argued that 


“ın the case of the Vile Parle suit the question whether a survey settlement had or had not 

been introduced was res judicata, ın that the Government with due duigence not only might but 
ought to have raised the question ın the suit of 1918, as beng one which, if decided ın their favour, 
would have involved the dismissal of the suit” 
It 1s clear that the question was not directly put in issue between the parties to the 
suit because of the admission to which their Lordships have referred. In support of 
the argument reliance was placed on Explanation IV ofsection 11, Civil Procedure 
Code, which runs as follows 

“ Any matter which might and ought to have been made ground of defence or attack ın such 

former suit shall be deemed to have been a matter directly and substantially ın 1ssue ın such suit” 
It ıs no doubt true that this matter might have been raised and if raised a decision 
on ıt might have resulted ın the dismissal of the suit against the Government but 
the question 1s, ought this matter to have been raised by the Government? Their 
Lordships think it 1s impossible to say that the Government ought to have raised it, 
because of the admission made ın that case It 1s obvious that the most important 
question with which the Government was concerned was the construction of the 
.grant namely, whether ıt was not merely an assignment of the revenue or whether 
it amounted to a grant of the proprictoiship of the villages to the grantee. Assum- 
ing that the Government had raised the point and succeded ın proving that no non- 
agricultural assessment was leviable they would not have obtained—unléss the 
Court went out ofits way to pronounce on the construction of the grant—a decision 
as to the true construction of the grant Ifthe Government chose to admit certain 
facts for the purpose of getting a decision on an important question of law it is 
impossible to say that the suit involves a decision as to the facts. In the circum- 
stances their Lordships think Explanation IV cannot be used to preclude the Govern- 
ment from raising the point It may be noted that the non-agricultural assessment 
.claimed ın the present suit 1s subsequent to the period claimed ın the suit of 1918. 


The next question 1s whether a survey settlement as to agricultural land was 
antroduced into the two villages under the provisions of the Act of 1879 prior to the 
levy of non-agricultural assessment “The non-agricultural assessment was intro- 
duced ın “ Vile Parle ” ın 1916, andın “ Juhu” ın 1923 


The facts found or not disputed are briefly these. At the tıme of the grant 
there was no survey settlement ın these villages Before the survey the land assess- 
ment was recovered by converting “rice into rupees * ‘The rate was fixed by the 
Government every five years “The survey settlement was first introduced by 
Act I of 1865, described as 5 
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“ An Act to provide for the survéy, demarcation, assessment and administration of lands held 

under Government, ın the Districts belonging to the Bombay Presidency 
The Act came ito force on 2ist July 1865, and remained in operatıor 
until ıt was repealed by the Land Revenue Code, 1879, which came intc 
force on 30th June 1879 In fixing the land assessment the Government begar 
survey operations in 1860—even before the Act of 1865 was ıntroduced. As a 
result of the operations carried out by the officer appointed for the purpose 
the Government by a resolution on 25th May, 1876, sanctioned the rates in the 
two suit villages amongst others “experimentally for one year ” The detail: 
of the land revenue were worked out on the basis of the experimental rate but the 
assessment was not levied during the currency of the Act ‘The details were rightly 
worked out only by 1886 The effect of the assessment was to increase the revenue 
by about Rs 3,000 In 1886, after the new Act had come into force, the Govern- 
ment announced to the grantees that a settlement had been introduced and since 
then recoveries had been made according to that settlement until the introduction 
of the non-agricultural assessment ın these villages It will be observed that the 
work of the survey settlement started under the Act of 1865 was completed in 1886 
under the new Act of 1879 It 1s not disputed that the Government continued to 
levy this assessment from 1886 onwards for something lıke fifty years The Court: 
in India have rightly drawn special attention to this fact which 1s of considerable 


importance ın deciding this appeal. 

To appreciate the arguments advanced before the Board it 1s necessary to 
refer to certain relevant provisions of the Acts I of 1865 and V of 1879, relating to 
survey settlement The provisions of Act I of 1865 are as follows 

““ Section 25 —It shall be lawful for an officer ın charge of a survey to assess to the land revenue, 
under such general and local rules as may ben force 1n the survey under his charge, all lands cultı- 


vated or uncultivated, and whether hitherto assessed or not, provided that such assessment shall not 
be levied for more than one year, until the sanction of the Governor-in-Council shall have been 
, 


obtaıned thereto : 

“© Sechon 28 —It shall be lawful for the Governor-in-Council, from time to time, to lay down 
rules for the administration of the Survey Settlements, not at variance with any provision of this Act, 
and to declare existing settlements and all assessments, ımposed according to section 25 N 
fixed for any period not exceeding thirty years The expiration of period so guaranteed shall from 
time to time be published by authority of Government ın the Government Gazetie” 


Section 49, which is a special provision relating to “alienated villages ” is 


as follows 

“ "The provısıons of this Act shall not, except for the purpose of defining village boundaries 
be applied to ahenated villages Provided that it shall be competent to the Governor-in-Council 
to extend by notıficatıon ın the Government Gazette all or any of the provisions of this Act to every such 
village, on application made, ın writing by the holder thereof, and further, to applv the provisions 
of this Act to all Government lands situated ın alienated villages ” ı 


Alıenated village is defined ın section 2, clause (e) as * 


“a village held and managed by private individuals, exempt from payment of land revenue 
or under Act II or VII of 1863 of the Council of the Governor of Bombay, or under a grant or lease 


fixing the Government demand ın perpetuity ” 

It may be mentioned that the trial Court treated these villages as not alienated 
villages under this definition, for reasons given by the Judge which are not now 
material, but having regard to the conditions of this grant these seem to fall within 
the latter part of the definition. “ or under a grant or lease fixing the Government 
demand in perpetuity.” However, under section 3 (19) of the Act of 1879, the 
villages are clearly “alienated villages ” and the arguments before the Board 
have proceeded on that basis. 


The relevant portions of Act V of 1879 are as follows section 2 saved pending 
proceedings commenced under the Act of 1865, and directed that thenceforth they 
should be conducted under the Act of 1879 

— > , . And all rules prescribed, appointments made, securities furnished, powers. 
conferred, orders issued, and notifications published under any such enactment, and all other rules. 
(if any) now ın force and relating to any of the matters hereinafter dealt with, shall (so far as they are 
consistent with this Act) be deemed to have been respectively prescribed, made, furnished, conferred 
issued, and published hereunder. x 
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And all proceedings now pending, which have been commenced under any enactment hereby 
repealed, shall be deemed to have been commenced under this Act, and shall hereafter be conducted, 
ın accordance with the provisions of this Act ” . 


By section 3 (19), now (20), “ alienated’ means “ transferred ın so far as the 
rights of Government to payment of the rent or land-revenue are concerned, wholly 
or partially, to the ownership of any person.” 


Section 48 (1) and (2) have already been referred to. Sections 65 and 66 provide 
for the fixing and levy of altered assessments under section 48, in unalienated land. 
Sections 95 to 117 make up Chapter 8 “ Of Survey Settlements and the Partition 
of Estates ” Sections 100 and 101 authorised the officer in charge of the survey to 


fix assessments 


Section 102 (in Chapter 8) provided 
“€ "The assessment fixed by the officer in charge of a survey shall not be levied without the 
sanction of Government It shall be lawful for the Governor-ın-Councıl to declare such assessments, 
with any modifications which he may deem necessary, fixed for a term of years not exceeding thirty 
ın the case of lands used for the purposes of agriculture alone, and not exceeding ninety-nine ın the 
case of all other lands ” 
Section 214 empowered the Governor-in-Council to make rules to carıy out 
the purposes and objects of the Act Rule 89, made under the provisions of section. 


214, provided as follows 


“ (1) Notification of Survey Settlement 

Rule 89 When a Survey Settlement shall have received the sanction of Government under" 
section 102, Land Revenue Code, a notification shall be published 1n the district or portion of a district 
to which the settlement extends, ın the form of Appendix J and the period for which the assessments- 
have been fixed shail be notified ın the Bombay Government Gazette 

When the settlement 1s introduced into a portion of a taluka already partially settled, the 
guarantee will be restricted to the unexpired portion of the period for which the assessments in the- 


first settled portion of the taluka were fixed ” 
* s * ök ök * 


Appendix J was in the following terms 
“ Appendix J (Referred to in rule 89) 


Notification determınıng the period of Settlement 

The Governor of Bombay ın Council having sanctioned the Survey Settlement troduced by 
the Superintendent of Revenüe Survey and Assessment, under the provisions of the Bombay Land. 
Revenue Code, 1879, into the taluka of the district, the following notification 
ıs published for the information of the landholders and village officers ın the said taluka 


Duration of Settlement 
1 The survey rates as fixed under this settlement will remain ın force without increase, for- 
3 


a period of years, commencing from .. and extending to ce 


Section 103 (in Chapter 8) 

“When ın the case of lands used for the purposes of agriculture alone, Government shall 
have sanctioned the assessments fixed by the officer ın charge of the survey, ıt shall be the duty of the 
said officer or of the Collector, or Assistant or Deputy Collector publicly to announce, or to cause to be 
announced, the assessment fixed on each survey number 

The said officer, or the Collector, or Assistant or Deputy Collector shall, at a reasonable time 
beforehand, cause public notice to be given ın such manner as he shall deem fit, of the time at or about 
which the assessments will be announced as aforesaid 

If the holder or other person interested ın any holding do not appear in person or by agent, he 
shall be subject, nevertheless, to the same liabilities as if he had attended 

When the assessments have been announced ın the manner provided ın the first clause of” 
the section, the survey settlement shall be held to have been introduced.” 


Section 216 (Chapter 14) 

“ Save as 1s otherwise provided ın section 111 and hereinafter ın this section, the provisions of 
Chapters 8 to 10 of this Act shall not be applied to any alienated village, except for the purposes 
of fixing the boundaries of any such village and of determining any disputes relating thereto 

* * * * ök ök 

But ıt shall be lawful for the Governor-ın-Councıl, on an application ın writing being made by 
the holder of any such village to that effect, to authorise the extension of all or any of the provisions. 
of the said chapters to any such village,” 
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In support of his contention that there was no non-agricultural assessment 
because there was no pre-existing assessment fixed under the provisions of the Code, 
of 1879 (1 e , any survey settlement) Mr. Pringle, learned counsel for the appellant, 
urged two main grounds, these being * 


(1) It has not been proved that there was any application in writing by the 
holder of the villages, and authorisation by the Governor-ın-Councıl for gıch exten- 
sion as required by section 216, 


(2) not has it been proved that there was any sanction of the Government 
to an assessment fixed under the Code as required under section 102. The learned 
counsel also argued that the levy of experimental rates santioned ın 1876 under 
Act I of 1865 cannot be considered as proceedings now “ pending” within the 
meaning of section 2 of Act V of 1879 The Courts m India dealt with the above 
points in different ways 


The trial Court held that since the villages were not ‘‘ alienated villages © 
within the meaning of Act I of 1865, the survey settlement proceedings could be 
-made under section 49, without an application from the holder , that the proceedings 
under Act I of 1865 were pending at the time of the introduction of the Codein 1879; 
thatunder section 2 of the Code such proceedings which had been commenced under 
the repealed Act should have been deemed to have been commenced under the 
Code , that thereafter all that remained to be done under the Code was to announce 
the assessment under section 103 of the Code, that this announcement of the 
settlement made ın 1886 (which will be referred to presently) was obviously made 
under section 103 of the Code ; that the provision that application ın writing should 
be made by the holder under section 216 of the Code to make a survey ın an “alie- 
nated village? would not apply when proceedmgs had commenced under Act I 
of 1865 on the assumption that the villages were unalienated, and that assuming 
that such a course was necessary it cannot be presumed that the proper procedure 
was not followed. : 


The learned Chief Justice after stating that the suggested survey settlement 
was made in 1886 under the later Act of 1879, examined the provisions of the Act, 


the various rules and the definite references to an assessment having been made ın 
1886, and stated 


““ "The question seems to me to turn primarily on what inferences the Court ought to draw 
from the facts which I have mentioned ” / 

Then he drew attention to the fact that the Government continued to levy the 
assessment from 1886 onwards for something like fifty years, and never suggested 
“hat agricultural assessment had not been properly introduced into these villages, 
and that he must draw all proper inferences against the Government 


So far as the application ın writing required under section 216 from the gran- 
"tees 1s concerned, he stated that 


“We must presume that such an application was made, and has been either lost or destroyed 
The original, of course, would be in Government custody, but nobody, suggests that Government 1s 
suppressing anything The evidence is that Government has ın fact not got any such application at 
the present tıme and the grantees admit that they have not got any copy ofıt But a letter may 
-easily be lost or destroyed ın the course of fifty years ” 


Dealing with the question of “ sanction ” he expressed the following opinion 


“ So far as Government sanctionis concerned, as I read rule 89 and section 102, 1t is not 
necessary that Government’s sanction for introduction of survey settlement should be notified ın the 
Gazette, unless the sanction goes on to fix an assessment for a specified number of years But the mere 
sanction, without fixing any number of years, could, I think, be published by displaying a notice in 
the form given ın the rules ın a prominent place ın the locality, eg, the Collector's office, and ıt 
seems to me that at this distance of time we must presume that this was done ” 


The learned Chief Justice also expressed his opinion 
€ We must presume further that all the necessary steps were taken under section 103 to 
announce the settlement ” 


It cannot be disputed that announcement of the settlement was made to the 
grantees 


- 
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Their Lordships will now consider the arguments advanced by the appellant’s : 
"learned counsel. “The survey settlement was actually made in 1886 krom the 
provisions of Act V of 1879, ıt will be seen that an “ alienated village’ can be 
brought within the provisions of the Act if there 1s an applıcatıon ın writing by the 
holder to extend the provisions to his village, and an authorisation of such extension ' 
by the Governor-in-Council If there 1s such an application and authorisation 
then the Government could direct a survey and empower the officer in charge of 
the survey to fix an assessment ; but under section 102 no assessment can be levied 
without the sanction of the Governor-ın-Councıl. Under rule 8g such sanction 
has to be notified The Governor-in-Council, besides sanctioning the levy of the 
assessment, can declare that it shall be lawful for a term of years. İn this connection 
it will be remembered that the assessments ın these cases are unfixed assessments, “ 
the levies being “ experimental ” rates for one year only. Under section 103 of the 
Act, when the .assessments have been announced ın the manner prescribed ın the 
first clause of the section, the survey settlement shall be held to have been introduced. 
Whether the announcement of the settlement made to the grantees in 1886 can be 
said to fall properly within these provisions 1s the broad question for consideration 

in the present appeals. 2 


On the evidence, the Courts in India have found that an announcement of, 
the survey settlement was openly made to the grantees in 1886. "This must obvi- 
ously be taken to be the announcement required under section 103 of the Act. 
Whatever doubt there may be whether an application under section 216 of 
the Act was made, or whether “ sanction ” was granted under section 102 of the- 
Act and notified according to the rules, there cannot be any doubt whatever that 
an announcement was made to the grantees that a survey settlement was made ın the 
suit villages, or that the Government continued to levy the rates for something like 
fifty years ‘without themselves suggesting any legal difficulty ın the way 


Under section 48 (2) of the Act of 1879 1t is only when an assessment has been 
fixed “ under the provisions of this Act” (Act V of 1879) that the Provincial Govern- 
ment can introduce non-agricultural assessment, z.c , “altered ” assessment under 
the Act. The burden of proving that a survey settlement under the Act has been 
made hes on the plaintiffs , that 1s to say, they have to prove that an application 
in writing under section 216 of the Act to extend the provisions of Chapter 8 to their 
villages was made to the Government, and that the Governor-in-Council authorised 
such extension, and that sanctiom under section 102 of the Act was granted and 
was notified as required by the rules ‘These the plaintiffs have failed to prove 
by direct evidence. It 1s true that the Government -have shown by examining 
the Gazettes from 1871 to 1917 that there 1s no record of any sanction, and that 
they have not got with them any applıcatıon made by the grantees, but the cırcum- 
stances of the case are so strong that their Lordships think that they are justified 
in inferring from them that they have discharged their burden, these circumstances 
being, as already mentioned, the fact that these assessments have now continued 
for about fifty years and—what ıs more ımportant—that an announcement 
of the introduction of the survey settlement was made to the grantees ın 1886 


As regards the application, which will presumably contain on it after accept- 
ance an endorsement by the Governor-ın-Councıl authorising the survey settlement of. 
villages, their Lordships hold, agreeing with the High Court, that ıt may have been 
lost or destroyed ın the course of fifty years Mr. Pringle’s objection 1s not so 
much to the presumption that ıs drawn that the application should be held to 
have been made—indeed he concedes (for arguments’ sake) ıt might be reasonable 
—as to the absence of record to show authorization by the Governor-ın-Councıl 
It 1s true that an actual form has been provided by the rules in which the authori- 
zation by the Governor-ın-Councıl is given, but it is to be noticed that there 1s no 
requirement that the authorization should be notified in the Gazeite The authorı- 
zation may well have been endorsed on the application made by the party to 
initiate proceedings. Passing orders by endorsing them on the applications made 
to them is not an unfamılıar method of disposal by Government. It was further 
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argued that the learned Chief Justice has overlooked the required authorization, 
but that he must have had it in his mind ss clear because, referring to “ the applica- 
tion in writing by the grantee Khot” in the course of his judgment, he says ““if 
there 1s such an application Government can acceptıt . . .” The acceptance 
by Government would include the required authorization by the Government. 


As regards the sanction, their Lordships think that rule 89 read with s€ctıon 102 
of the Act would require notification of the sanction in the Gazette only ın cases 
where the assessment has been fixed for a term of years. In cases lıke the present, 
where rates have been sanctioned without fixing a term, their Lordships think, 
as held by the High Court, that a sanction 1s published 


* by displaying a notice ın the form given ın the rules in a prominent place in the locality, 
¢g, ın the Collector's office” 
and thıs fact also can vvell be presumed to have taken place at thıs dıstance of 
time. Further—from the undisputed evidence which shows conclusively that the 
grantees were formally told that a settlement had been made—which must obviously 
be held to have been done under section 103 of the Act—it may well be held that 
all the necessary preliminary steps required to make a valid settlement have been 
taken by the Government Section 114, Evidence Act, entitles a Court to presume :1 


“the existence of any fact which it thinks likely to have happened, regard being had to the 
common course of natural events, human conduct and public and private business, ın their relation 
to the facts of the particular case ” 


Illustration (e) says 
“the Court may presume ” (e) that judicial and official acts have been regularly 
performed ” 

While section 114, Evidence Act, states the general maxim that all acts are 
presumed to have been rightly and regularly done, illustration (e) draws attention to a 
special application of the maxim with particular reference to judicial and offical 
acts. It is impossible to think that the officers of the Government would be likely 
to levy an assessment unless instructed to do so by the Government. The fact that 
plaintiffs have not been able at thes distance of time to prove by direct evidence that 
their predecessors-in-tıtle made an application under section 216 of the Act, or 
that the Government granted “ sanction ” 1s not enough to displace the presumption 
that all official acts should be considered to have been regularly performed. ‘heir 
Lordships cannot think that the Government would have neglected to take the 
necessary steps to make a valid assessment 2 


From the above circumstances, their Lordships conclude that a survey settle- 
ment was introduced in the suit villages under the provisions of the Act of 1879, 
and that the levy of the non-agricultural assessments by the Government was legal. 
It is not disputed that if the villages ın question have come under the survey settle- 
ment the plaintiffs (trustees) are entitled to the non-agricultural assessment 
recovered by the Government 


In the view that their Lordships hold that the imposition of the non-agricul- 
tural assessment under the provisions of Act V of 1879, ın the manner indicated 
above, 1s valid, no need arises for considering the further question whether the view 
of the trial Court that the procedings were validly commenced under Act I of 1865, 
and under section 2 of the Act of 1879, were carried over as “ pending” to be 
completed under the Code (as they were completed by assessments in 1886) 1s right. 

For the reasons given above, their Lordships will humbly advise His Majesty 
that these appeals should be dismissed There will be no order as to the costs of 
these appeals, but the costs as betvveen solicitor and chent of the villagers who were 
added as respondents will, in accordance with the terms of the Order in Council, 
be paid by the Government. : 


Solicitor for Appellant : oğcefor, High Commissioner for India. 
Solicitors for Respondents. 7, L Wilson & Co 
Solicitors for added Parties : Stanley Johnson 6? Allen. 


V.S. 





Appeals dismissed, 
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(FULL BENCH ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mr P V. RAJAMANNAR, Chief Justice, MR JustTIcE VISWANATHA 
SASTRI AND MR JusTICE RAGHAVA Rao 


Sankaranarayanan Iyer .. Appellani* . 
0 
Əri Poovananathaswamı Temple, Koılpattı, through Executive i 
Officer and others . Respondents 


Hindu Law—Religious and charitable trusts—Suit on behalf of by de facto trustee Sor recovery of property 
belonging to the idol or mutt held adversely to the trust by a siranger— Maıntaınabılıiy 


So long as an action for iecovery of property belonging to a trust held adversely by a stranger 
1s for the benefit of the real owner, namely, the idol or the mutt, and the person bringing the action 
ıs the only person who ısın the management of the affairs of the ıdol or the mutt for the tıme being, 
and is therefore its de facto trustee, there 1s no reason why such person should not be allowed to 
maintain the action on behalf of the idol or the mutt 


Vedakannu Nadar v Ranganatha Mudalıar, (1938) 2 ML 7 663 and Atmaram Rao’s Charity v Packırı 
Mohammed, (1944) 1 ML J 35, overruled 


Naurangı Lal v Alahanth Ram Charan Das, (1930) ILR g Pat 885 and Mahadeo Prasad Singh 
v Karia Bharti, (1934)68 MLJ 499 LR 621A 47 ILR 57 All rsg (P C ), rehed on, 


Subramanıa Gurukkal v Srinwasa Rao, ATR 1940 Mad 617, approved 
Case-law reviewed and discussed / 


Per Viswanatha Sastrı, 7 —It is necessary that Courts should prevent the power of de facto trustees 
to file such suits from being abused or exercised fraudulently or collusively to the detriment of the 
trust by persons professing to act on behalf of and ın the interest of the idol or mutt. When there 
is a lawful shebaıt, dharmakarta or head of a mutt, he alone can bring the sutts necessary for recover- 
ing possession of the property of the institution and otherwise protecting its interests and he alone 
1s the proper person to represent ıt ın a suit filed against the mutt, temple or idol as the case may be. 


Appeal against the order of the Court of the Subordinate Judge, Tuticorin, 
dated 8th February, 1947, in A S No 117 of 1946 preferred against the decree 
of the Court of the District Münsiff, Koilpatti, dated 27th June, 1946, in O.S, 
No 15 of 1945. 


A ‘Sundaram Atyar for Appellant. 
V Ramaswamı Atyar for Respendents 
'The Court (Mr Justwe Mack) made the followıng 


ORDER OF REFERENCE TO A FULL BENCH —This appeal brings into prominence a conflict of deci- 
sions as regards the maintainability of suits filed by so-called de facto trustees for recovery of possession 
of property alleged to belong to the trust or institution concerned The learned District Munsiff follow- 
ing the decision ın Afmaram Rao’s Charity v Packırı Mohammed!, by Horwill, J , who followed Vedakannu 
Nadar v Ranganatha Mudaliar®, a bench decision by Abdur Rahman and Venkatasubba Rao, JJ 
dismissed the present suit holding that a suit by a de facto trustee was not maintainable The learned 
Subordinate Judge has remanded the suit following another line of decisions holding that if the plain- 


tiff-Devasthanam were to prove that it 1s a de facto trustee and 1s ın possession and management of 


the other properties of another Devasthanam it can maintain this suit Subsequent to the bench 
decision in Vedakannu Nadarv Ranganatha Mudalıar? there ıs a decision by Wadsworth, J , in Subramama 
Gurukkal v Srinwasa Rao3 ın which this bench decısıon is nowhere considered and in which it was 
clearly held following two other decisions, Appasamı Pillar v Ramu Thevar* and Kası Chetty v Deva- 
stkamony Nataraja Dıkshıtar5, that a suit by a de facto trustee was maintainable 


Prior to the bench decision, Vedakannu Nadar v Ranganatha Mudalıar?, there appears to have 
been a wealth of authorıty to support the posıtıon thata de facto trustee who was in actual possession 
and was administering the trust in the interests of the institution was entitled to file a suit to recover 
possession of the trust property from persons into whose hands ıt had gone wrongfully There are 
two Privy Council decisions which appear to lend support to this legal Position One is Mahadeo 
Prasad Singh v Kana Bharit®, which laid down that as the plaıntıff was ın actual Possession of the 
Math he could maintain the suit for ıts benefit 
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In Mahant Ram Charan Das v .Naurangı Lal, their Lordships of the Privy Council observed at the 
commencement of then judgment that they were not concerned with any right of title because both 
the courts below have found that the plaintiff 1s the person 1n actual possession of the Math and as 
such entitled to maintain a suit to recover possession of the property not for his own benefit 
but for the benefit of the Math It 1s true that this mght was not in dispute and was not specifically 
decided by therr Lordshrps but they gave their seal of approval to the findings of the courts below 


.“ 

This conflict of decision was considered by Chandrasekhara Ayar, J, on whose reference the 
matter was placed before a Full Bench and considered ın Zakka Pattabhirama Redd: v Balaramı Reddi* 
In the case as reported Chandrasekhara Alyar, J , was of opinion that the position ın Vedakannu Nadar 
v. Ranganatha Mudalıar3, conflicted with Kasım Sahibay Sudhindra Thirthaswam:+ Unfortunately 
the Full Bench did not resolve this conflict of opinion as it was unnecessary for the disposal of that 
particular appeal The learned Chief Justice ın the last paragraph of his judgment assumed for the 
purpose of that case that a de facto trustee can alienate trust property when he acts bona fide for the 
benefit of the trust but did not specifically decide that point 


The result 1s that there 1s a conflict of decisions still unresolved which greatly embarrasses 
courts which are called upon to adjudicate suits filed by so-called de facto trustees In Vedakannu 
Nadar v Ranganatha Mudalıar? ıt was held that the de facto trustee as such had no locus standı to 
maintam an action on behalf of the trust even if the action ıs taken to have been instituted for the 
benefit of the trust and that his position was that of an intermeddler or a wrongdoer (unless on the 
facts of each case a presumption can be raised in his favour of being a trustee de jure). A de facto trustee 
has no place in the English law Courts which only recognise either de jure trustee or a trustee de son 
fort. We find ın Lewin on Trusts (14th Edition page 184) that if a person by a mistake or other- 
wise assumes the character of trustee, when ıt really does not belong to hım he becomes a trustee de son 
fort The position of a de facto trustee appears to have been evolved in a series of Indian cases As it 
appears to me de facto trustees may include trustees de son tort and also trustees of another description, 
intermediate between the strictly de jure trustee and the trustee de son tort, who are not devoid of legal 
rights and whose right to sue on behalf of the trust appears to depend on the facts of each particular 
case. 


The facts of the present case may briefly be set out The appellant is the 4th defendant 
who purchased the suit property from the first defendant who in turn purchased ıt from one Ama- 
vasaı Parades: on 13th May, 1940 It ıs common ground that this Paradesi was at that tıme the 
trustee of the temple to which this property belonged The second temple, Sri Poovananathaswamı 
temple by its trustee filed the suit on the basis of a compromise decree Exhibit P-1, dated goth July, 
1938, passed ın a suit between the two temples which provided that Amavasai Parades should remain 
in management of the first temple during his lifetime, or till he became disabled, and that then the 
property should devolve on the second temple According to the plait this Paradesi disappeared 
ın 1942 The second temple by its trustee claiming to have entered into possession of the first 
temple’s property under Exhibit P-1 seeks to set aside the alienations made by Amavasai Paradesi on 
the ground that they were not binding on"the first temple 


It ıs desirable that this conflict of decisions, as regards the maintainability of suits by de facto 
trustee should be resolved by a reference to a Full Bench fer the guidance of all courts ın the Presi- 
dency. The papers will accordingly be placed before the Chief Justice for orders 


(In pursuance of the above order of reference to the Full Bench, dated 16th 
November, 1948, by Mack, J ), the Court delivered the following 


Jupcments The Chief Fustwe—This case was referred to a Full Bench 
because Mack, J, before whom it originally came for disposal, considered it 
désirable that the conflict of decisions as regards maintainability of suits by de 
facto trustees should be resolved by reference to a Full Bench for the guidance of 
all courts ın the Presidency. The appeal arose out of a suit filed for the 
recovery of possession of certain property alleged to belong to Sri Swarnamalaı 
Kadıresan Swami Temple and alienated by one Amavasaı Parades: as its trustee 
to the first defendant on 13th May, 1940, under a sale deed and under an othı 
deed The plaintiff was described as Sri Puvananda Swami, through its Executive 
Officer, G.S Pillai The plaintiff’s right was ın the main based upon the terms 
of a consent decree passed ın OS No 64 of 1937 on the file of the court of the 
District Munsif of Koılpattı, which was a suit filed by the plaintrff Devasthanam 
against Amavasaı Paradesı and others for possession of the site of Swarnamalai 
temple and other temples attached to ıt İt is not necessary to advert in detail 
to the terms of this razınama decree and the validity of the decree, because the 
learned Subordinate Judge did not go into the merits of the plaintiff’s case, 
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Though it was not specifically pleaded, the plaintiff urged before the trial Court 
an alternative basis for its claim, namely, that even though the compromise 
decree did not confer any title on ıt, the plaıntıff Devasthanam was entitled to 
file the suit as a de facto trustee The learned District Munsif, following the ruling 
an Atmaram Rao’s Charity v Packırı Mohammed Rowther! held that a de facto trustee 
was 1n no,better position than a trespasser and therefore was not entitled to sue for 
possession of the alienated property But on appeal, the learned Subordinate 
Judge held that ın the absence of a de jure trustee, a de facto trustee could maintain a 
suit for possession on behalf of the trust, and he expressed his conclusion ın 
the following manner 
““1 therefore find that ıf plaintiff Devasthanam were to prove that itis a de facto trustee and 
1s ın possession and management of the other properties of the Devasthanam it can maintain this 
suit” 
The decree of the lower Court was set aside and the suit remanded for disposal 
on all the issues It was against this order that the appeal was preferred by the 
fourth defendant who was a transferee from the first defendant 


Enough has been said to indicate that the scope of the reference to the Full 
Bench 1s very restricted We are not asked to define who can be described as a 
de facto trustee Apparently, the learned Subordinate Judge wanted the trial 
‘Court to go into the question 1f the plaintiff in this case can be treated as a de facto 
trustee It will be seen from an examination of some of the decided cases that the 
right of a person other than a de jure trustee to maintain a suit for possession of trust 
properties cannot be decided ın the abstract and depends upon the facts of each 
case 


Before discussing the main question, we may briefly dispose of two subsidiary 
questions raised by the appellant, which, however, do not directly arise on the 
reference It was first urged that the plaintiff never pleaded any alternative case 
based uponits rıghtsasa de facto trustee, and all the allegations ın the plaint 
amounted to an assertion of ownership of the suit properties by the plaintiff Devas- 
thanam ın its own right and not as trustee of the Swarnamalai temple Though 
this contention 1s not without force, we think ıt 1s too late ın the day to allow this 
objection to prevail In both the Courts below, and before Mack, J , 1t was evi- 
dently assumed without dispute that the plaintiff Devasthanam sought to maintain 
the suit also as a de faclo trustee This point did not come as a surprise on the 
appellant, and we are convinced that no injustice has been caused to him by reason 
of defective pleading ‘The second point pressed by the appellant was that the 
temple or the idol, which must be deemed to be ın law the plaintiff, cannot be a 
trustee of another temple oridol ‘This is again a pomt which has not been referred 
to us, and if the appellant desires, he may raise it if and when the case goes back 
to the trzal Court for fresh disposal 


At the outset, 1t must be made clear that the question which falls for decision 
in this case 1s concerned with charitable and religious trusts or endowments, which 
are explicitly excluded from the class of trusts to which the Trusts Act of 1882 
has application This fact must be borne in mind, because what little there is 
ef conflict is, in my opinion, almost entirely due to an attempt to apply rules göver- 
ming private trusts to public charitable and religious endowments 


In the case of a Hindu temple, the property vests ın the ıdol, which 1s a juristic 
entity From its very nature, the ıdol can act and assert its right only by a recog- 
nised human agency known as a shebait, or dharmakarta, and sometimes called 
trustee (See Jagadindranath Roy v Hemanta Ruma: Debt? and Pramathanath Mullick 
v Pradyumna Kumar Mullick?) But such a manager, by whatever term he 1s 
designated, is not the person ın whom the legal title vests asin a trustee Like- 
wise, the head of a mutt, even though he may have the right to a part of the 








r (1944) 1 MLJ 35 3 (1915) 49 MLJ 30, LR 521A 245: 
2 0 LR 31 IA 203 ILR 32 Cal ILR 52 Cal dog (PC) i 
ten (PC) 
22 


174 THE MADRAS LAW JOURNAL REPORTS, [1949 
usufruct of the properties belonging to the mutt, 1s not a trustee in the English. 
sense of the term, although in view of the obligations and duties resting on him, 
he 1s answerable as a trustee ın the general sense, for maladmınıstratıon. * “ Called 
by whatever name, he ıs only the manager and custodian of the ıdol or the ınstı- 
tution”? (Vide Vidyavarutht v Balusamı Iyer!) The same conception obtains 
even ın respect of Muhammadan religious endowments, and neither the sajjada- 
nashın nor the mutavall: 1s a trustee in the technical sense (See Vıdyavaruthı v. 
Balusamı Aıyar!) As their Lordships of the Judicial Committee point out, 

“ Tt was in view of this fundamental difference, between the judicial conceptions on which: 

the English law relating to trusts 1s based and those which form the foundations of the Hindu and 
the Muhammadan systems, that the Indian Legislature ın enacting the Indian ‘rusts Act (II of 
1882) deliberately exempted from its scope the rules of law applicable to wakf and Hindu religious. 
endowments ” 
It is because of this peculiarity that the worshippers, the Advocate-General, a 
prospective shebait, and only persons interested ın the temple or mutt, are allowed 
to institute a suit for the enforcement of the rights of the temple or fhe mutt They 
are allowed to bring a suit for declaration that an alienation by a shebait or a 
manager 1s not valid, though of course actual possession of the properties may not be 
recovered by any of them 


In several cases decided by Courts mn India including this Court, it was held. 
or assumed as the basis of the decision that “ a, de facto trustee ”, that 1s, a person. 
other than a manager or the head of an mstitution who could establish a legal 
title to his office, could maintain a suit to recover properties belonging to the idol 
or the institution, on behalf of the idol or institution, provided that such a person 
was’able to prove that he was ın exclusive possession of the office of manager or 
head of the institution, though he may not be able to establish his legal title to it. 
Ramesam, J , summed up the result of these decisions as follows ın Ağğasamı Pillat 


v Ramu Tevar? 


“ Tt has been held ın several cases that a de facto trustee can maintain a suit to recover trust 
properties A de facto manager of a trust should be allowed to maintain a suit which 1s for the 
benefit of the trust ın spite of some defect ın his title as trustee ” a 


The rights of such de facto managers to maintain a suit for the enforcement of the 
rights of the idol or institution were recognised ın Mozdeen Bıbı Ammal v Rathnavelu 
Mudalı3, Benarsı v Altaf Husain*, Md Ibrahim v Sundaram Cheth and Kası Chettt 
v Srımathu Devasıkamanı Nataraja Dikshitar® In the last mentioned case, it is clear 
that the decision was based not on any prior possession in the de facto trustee, 
because the alienation was before such trustee came on the scene, but because he 
was ın possession of the mutt and its properties 


The only decision which took a contrary view is the decision of Venkatasubba 
Rao and Abdur Rahman, JJ , in Vedakannu Nada: v Ranganatha Mudaliar? The 
learned Judges held that a de facto trustee as such had no locus stand: to maintain 
an action on behalf of the trust even if the action was taken to have been ınstı- 
tuted for the benefit of the trust He was really no better than a trustee de son tort, 
unless on the facts of each case a presumption could be raised ın his favour of being 
a trustee de jure The leading judgment was delivered by Abdur Rahman / He 
came to the conclusion that a trustee de facto was really no other than what ıs known 
to law as a trustee de son tort, and his position did not improve by describing him 
to be a trustee de facto As a trustee de son tort, he could not be held to confer a 
right on himself to maintain suits on behalf of the trust, even. if they were taken 
to have been instituted for the benefit of the trust It is quite evident that the 
learned Judge discussed the question entirely from a conception familiar to us in 
English law, and ın the law of private trusts. A trustee is either a lawful trustee, 
in which case the title to the property concerned would vest ın him, or he is an 
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ıntermeddler, a person who has come into possession of trust property without 
legal title, and therefore a wrongdoer, a trustee de son tort ‘This doctrine 1s always 
applied with reference to a property as such In whom does the title to a property 
vest? Ifit 1s trust property, then ıt must vest ın the de jure trustee “That ıs the 
foundation of the doctrme How inapplicable and foreign this-conception 1s to 
the case qf Hindu and Muhammadan religious endowments, will be apparent, 
if the nature of such endowments 1s borne ın mind _ İn the case of these endow- 
ments the so-called trustee 1s not really a trustee, ın the technical sense, in whom 
the property 1s vested He ıs really a manager (even in cases where he also has a 
beneficial interest ın the usufruct) and the title always is vested ın the idol or the 
ınstitution In either case, the analogy is to that of an individual having a manager 
to carry on the administration of his affairs and properties Viewed in this light, 
the position reduces itself to this In some cases, the manager has a rightful claim 
to the office of manager, ın other cases, his only claim ıs that he is ın actual posses- 
sion of the office “ De facto” means, “by the title of possession ”, in antithesis 
to “ do jure”? ze, “by the title of right” So long as an action is for the benefit 
of the real owner, namely, the idol or the mutt, and the person bringing the action 
ıs the only person who 1s in management of the affairs of the idol or the mutt for the 
time being, there 1s no reason why such person should not be allowed to maintain 
the action on behalf of the idol or the mutt In deference to the opinion expressed 
by the two learned Judges ın Vedakannu Nadar v Ranganatha Mudahar,! we would 
have dealt at greater length with their reasoning, but we think such a course un- 
necessary, ın view of two decisions of the Judicial Committee, which unfortunately 
do not appear to have been brought to their notice 


The first of these ıs Mahant Ram Charan Das v Naurangı Lal? ‘The suit was 
for recovery of 70 acres of land belonging to the Palıgan) math One Rampat 
Das was the Mahant ın 1909, when he executed a permanent lease of about 
zo acres of land, and in ıgır he executed a sale deed of the land, subject to and 
with the benefit of the lease Neither the lease, nor the sale, was executed for legal 
necessity, nor was it for the benefit of the Math Rampat Das died in July 1913, 
and on his death, one Sant Das took possession of the Math, claiming to be the 
Mahant But, on goth February, 1916, by registered deed, he surrendered ali 
his rights to the plaintiff, who was then the Mahant of another Math at Ramdih 
Baga The plaintiff claimed that as Rampat Das had died without leaving behind 
him any disciple, he as the Mahant of Ramdih Baga Math, was entitled to take 
possession of the Palıgan) Math and the properties appertaining to ıt He there- 
fore instituted a suit against the lessee and the purchaser for possession of the 70 acres 
alienated by Rampat Das Though the plaintiff rested his right to maintain the 
suit on title also their Lordships observed that they were not concerned with any 
question of title, because both the Courts. below has found that the plaintiff was 


“ the person in actual possession of the Palıgan) Math and as such entitled to maintain a 
suit to recover property not for his own benefit but for the benefit of the Math” 


To understand the implication of these observations of their Lordships, 
it ıs useful to refer to the judgment of the High Court ın Naurangı Lal v. Mahant 
Ram Charan Das3 from-which it is clear that the competency of the plaintiff to 
maintain the suit was directly in issue Fazl Alı, 7 , after referring to the descrip- 
tion by the learned Subordinate Judge of the plaintiff, as the de facto Mahant of 
Paliganj, an expression which he characterises as not very happy, disposed of the 
objection regarding the locus standı, of the plaintiff to bring the suit ın the following 
words : 


5 ın my opinion, it 1s enough for this purpose to show that the plaıntıffıs not claiming 
the property ın suit as his own property but as the property of the Math or the idols installed in the 
Math or and that he being ın the actual possession of the Math 1s as competent to maintain the suit 
as any person who may sue as the next friend of the idols or the judicial person known as the Math ” 


It 1s this view that was confirmed by their Lordships 
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The next decision ın Mahadeo Prasad Singh v Kara Bharlı! 1s more instructive. 
In that case, a suit was brought for recovery of possession of a village alleged to 
appertain toa Math at Kanchanpur The plaintiff claimed to be its lawful Mahant, 
having been installed as such upon the death of one Raybans Bharti, who was 
admittedly a Mahant and who had sold the village to the defendants without neces- 
sity The aliences denied that the plaintiff had been installed as Mahant and 
pleaded that the suit was not therefore maintainable The learned Judges of the 
High Court held that although the plaintiff had not been installed as Mahant, 
he had been de facto Mahant, and as such, he could maintain the suit The com- 
-petency of the plaintiff to maintain the suit was again questioned before their Lord- 
ships of the Judicial Committee, who accepted the finding of the trial Court and 
the High Court that the plaintiff was neither the chela of Rajbans, the previous 
Mahant, nor appointed to be the head of the institution , and also accepted the 
finding that the plaintiff, though not duly installed, was in fact the Mahant of the 
Math On these findings, their Lordships answered the question whether the 
plaintiff could maintain the suit to recover the property, thus, 

€ There can be little doubt that Karia (plaintiff) had been managing the affairs of the ınstı- 
tution since 1904, and has since the death of Rajbans been treated as its Mahant by all the persons 
interested therein The property entered ın the revenue records ın the name of Rajbans was, on 
his death mutated to Karla, and it 1s not suggested that there 1s any person who disputes his title to 
the office of the Mahant In these circumstances their Lordships agree with the High Court that 
Karıa was entitled to recover for the benefit of the Math the property which belonged to the Math 
and 1s now wrongly held by the appellants They are in no better position than trespassers As 
observed by this Board in Mahant Ram Charan Das v Naurangı Tal? a person in actual possession of 
the Math, 1s entitled to maintain a suit to recover property appertaining to ıt, not for his own 
benefit, but for the benefit of the Math ” 
‘Though the question was not actually decided ıt was apparently assumed ın İswar Ram 
Chandra v Bengal Duars Bank that the two decisioms were authority for the position 
that a person in possession of a temple or Math was entitled to maintain an action to 
‘recover the properties belonging to the temple or math Tn the face of these two 
decisions of the Privy Council, it is impossible to accept Vedakannu Nadar v Ranga- 
-natha Mudalıar9 as laying down the correct law on the pomt With respect to the 
learned Judge, we do not agree with Horwill, J , that in spite of these two decisions, 
the decision in Vedakannu Nadar v Ranganatha Mudaliar* should be considered to be 
good law (Vasudeva Rao v Paekır Mohammed Rowther® ) İt may not be accurate 
to say that, ın the Privy Council cases above referred to, 

“ there was no question about who should hold office or as to who was the person enti- 
tled to bring the suit ” 
It 1s quite clear that the competence of the persons who brought the suit was 
expressly challenged 


The rationale of the rule permitting “‘ a de facto trustee ” ın possession and mana- 
gement of a temple or a Mutt to bring a suit for the recovery of properties belonging 
to the institution and to take such other action as may be necessary in the interests 
of the trust can be stated thus ın:the words of Wadsworth, J , ın Subramania Guruk- 
kal v Abbınava Poornaprıya A Srimvasa Rao Sahib" . 


“€ Yt vs the duty of the Court to protect trust property from misappropriation and diversion 
‘from the objects to which ıt was dedicated When trust property ds without a legal guardian 
owing to any defects ın the machinery for the appointment of a trustee or owing to the unvıllıng- 
ness of the legal trustee to act, ıt would be a monstrous thing if any honest person recognised as 
‘being in charge of the institution and actively controlling its affairs in the interests of the trust should 
not be entitled, ın the absence of any one with a bette title to take those actions which are neces- 
sary to safeguard the objects of the trust ” 


It may be mentioned that, once before, the question now referred to us was placed 
before a Full Bench, at the instance of Chandrasekhara Aıyar, J , but the learned 
Judges who formed the Full Bench considered that the question did not arise on 
‘the facts of the case, because that was not a case where de Sacto trustees, ın the absence 
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of de jure trustees, took action with regard to the property of the trust ın the ınte- 
rests of the trust It was a case where persons who had no manner of right to be 
in possession of trust property wrongfully kept the lawful trustees out of possession 
Pattabhırama Redd: v Balaramı Redd! 


In my opinion, the learned Subordinate Judge was right ın holding that 
ifthe plaintifis were to prove that ıt ısın possession and management of the 
Swarnamalai Kadıresan temple and its other properties and therefore is its de 
facto trustee ıt can maintain the suit 


The appeal ıs dımıssed with costs 


Viswanatha Sasirn, F—In Vedakannu Nada v Ranganatha Mudalıar?, Venkata~ 
subba Rao and Abdur Rahman, JJ , held that a de facto trustee of a public, religious 
or charitable trust had no locus stand: to maintain an action on behalf of the trusı 
even ıf the action be found to have been instituted in the interests of the trust and 
for its benefit The decision was based on the ground that a de facto trustee was 
an intermeddler or wrongdoer and that he could not confer any rights on himself 
by committing a wrong, although he might assume liability on account of his con- 
duct Abdur Rahman, J , observed that the expression “İde facto trustee’? was an 
unhappy one, loosely used ın some Indian decisions to denote a “trustee de son tort’’, 
a term, which, according to his Lordship “ıs so well known and which brings out 
the idea of wrong so very clearly ” To support his conclusion he also relied on 
the decision of the Privy Council in Mata Din v Ahmed Al, relating to the powers 
of an unauthorised guardian under the Muhammadan Law to deal with the estate 
ofa minor Both the learned Judges differed from previous decisions of this Court 
to the effect that suits for the vindication of the 11ghts of a public religious endow- 
ment could be instituted by a de facto trustee where no de jure trustee was existing 
or functioning ‘The correctness of the decision ın Vedakannu Nadar v Ranganatha 
Mudaliar* which has since been followed ın Atmaram Rao’s Charity v Packırı 
Mohammed Rowther+ ıs now assailed before the Full Bench 


In holding that the conception of a “de facto trustee’? had no legal basis or 
warrant, that 1t was a loose and unscientific popular equivalent of a “‘ trustee de 
son tot,” that the expression “ trustee de son tort’? borrowed from the English 
law was a well-known and well-understood legal expression denoting an inter- 
meddler or a wrong doer and that the expression “trustee de son tort”? would cor- 
rectly describe the position of a “ de facto trustee’? under the Hindu Law, their 
Lordships, in my humble judgment, paid an exaggerated compliment to the legal 
cobwebs of an alien system and paid scanty attention to the well-established and 
well-understood principles of Hindu Law which they had to apply Let me say a 
word about the English conception of a “ trustee de son tort’? though, ın my opinion, 
it may not be strictly germane toa consideration of the question now debated I 
shall advert laterin the course of this judgment to the fundamental difference between 
the judicial conceptions on which the English law relating to trusts 1s based and 
those which underlie the Hindu legal system Dealing with the phraseology of the 
English law, I may be permitted to state in all humility that there is some amount 
of confusion discernible in the language employed by the English courts in their 
description of the status of persons occupying a fiduciary position ‘The expressions 
“trusted de son tort’? and ‘ constructive trustee? have been employed in English 
decisions sometimes as antithetical and sometimes as synonymous ‘The expression 
““ de facto trustee ” 1s not found used ın the leading English cases that I have been 
able to examine İt will be agreed that trusts created by act of parties are express 
trusts ‘Trusts which are assumed or presumed by law to exist without any reference 
to the expressed intention of the parties, in order to satisfy the demands of justice 
and good conscience, are generally styled constructive trusts A person who not 
being himself a trustee nor authorised by a trustee, intermeddles with the affairs 
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of the trust or the trust estate and does acts characteristic of the office of an express 
trustee has been called a “trustee de son tort *—a trustee of his own wrong A person 
who by mıstak€ or otherwise bona, fide assumes the character of trustee, though ıt 
does not really belong to him, 1s also a “ trustee de son tort’ He is made hable 
as an express trustee under the English law—see per Lord Esher, M R, in Soar 
v Ashwell! At the same time, he 1s also described as a constructive trustee, the 
expressions “ trustee de son tort’? and “constructive trustee’ being treated as 
interchangeable and appropriate to describe the same individual—see per A L. 
Smith, L J ,in Mara v Browne?, Halsbury’s Laws of England, volume 33, page 192 

Even the language used by the Lord Chancellor in the leading English case of 
Barnes v Addy3, ıs not so precise or clear as one would expect from that august 
source, as even strangers who receive and become chargeable with some part of 
the trust estate are styled constructive trustees It is obvious that there cannot 
be both an express and a constructive trust ın respect of the same matter The 
distinction between an express trustee and a constructive trustee would be very 
material in considering the period of lımıtatıon applicable to suits filed by or on 
behalf of the cestu que trust A trustee de son tort is not a constructive trustee, but 
ıs liable as an express trustee A constructive trust arises by legal inference or 
implication, by the operation of law and not by act of parties It arises when a 
trustee gains some personal advantage availing himself of his position and through 
the medium of his situation as a trustee Section 88 of the Indian Trusts Act pro- 
vides for cases of this type A trustee de son tort may, like an express trustee, also 
become lable as a constructive trustee under the above rule if he abuses his position 
and gains a personal advantage to the detriment of the trust I do not think that 
a trustee de son tort ın relation to the trust property can be regarded as a constructive 
trustee under section 94 of the Trusts Act In this country, the position of a 
person, who, in England, would be described as a trustee de son tort 1s that of an 
éxpress trustee so far as his liabilities and disabilities are concerned Section 92 
of the Cıvıl Procedure Code proceeds on this basis The definition of “trustee” ın 
section 9, clause (13) of the Madras Act II of 1927 includes a trustee de son tort "The 
Judicial Committee have held that a trustee de son tort 1s in the position of an express 
trustee and like him, is debarred from setting up a plea of adverse possession as 
against the trust (See Balwant Raov Puran Mal‘ and Arunachalan Chettt v Venkata- 
chalabathı5) There 1s therefore no danger to the trust estate in recognising a trustee 
de son tort or holding that a person who 1s liable as a trustee 1s also entitled to take 
legal ‘proceedings ın the interests of the trust and for the recovery of property belong- 
ing to the trust 


The position of an executor de son tort may also be referred to ın this connection. 
If a person who 1s neither an executor nor an administrator ıntermeddles with the 
estate of a deceased person or does acts characteristic of the office of executor he 
thereby makes himself an executor de son tort ‘Though anexecutor de son tort cannot 
by his own wrongful act, acquire any benefit for himself yet, he is protected ın all 
acts which a rightful executor may do He can apply the assets which are ın his 
hands to the payment of the debts of the deceased Any lawful act done by him 
in the professed course of the administration of theestate binds the rightful executor 
and the persons eventually entitled to the estate Payments made and aliena ions 
of the estate effected by an executor de son tortin due course of admınıstlatıon or 
by an executor whose probate ıs subsequently revoked, are treated as valid As 
against a creditor of the deceased who sues an executor de son tort for recovery of 
the debt, the latter may plead #lene administravtt How comes it, one may ask, that 
a person who hımszif has no title is able, to convey a title toa purchaser and 
administer the estate by collecting moneys and giving a good discharge to the 
debtors of the estate? 
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Before applymg the doctrines derived from the English law of trusts to public 
religious endowments ın this country, ıt must be remembered that there are funda- 
mental differences between the English and the Indian systems It 1s for this reason 
that the Indian Trusts Act, which is modelled on the English law of trusts, specifie 
cally declares ın section 1 that its provisions do not apply to public or private reli- 
gious or charitable endowments A “trust ” ın the sense in which the expression 1S 
used in English law postulates a conveyance of property to the trustee and the 
vesting of the legal title to the property ın him, for the benefit of the cesizz que trust. 
The position of the manager of a Hindu religous or chaiitable endowment ın 
relation to the endowment ıs not strictly speaking that of a trustee In the early 
case of Maharane Shibessouree Deebta v Acharjo', Lord Chelmsford thus defined the 
position of shebait or manager V:5-a-vıs the ıdol or the temple — 

“The Talook itself with which these Jummas were connected by tenure, was dedicated to the 
religious services of the idol The rents constituted therefore ın legal contemplation its property. 
The shebaıt had not the legal property, but only the title of manager of a religious endowment İn 


the exercise of that office she could not alienate the property, though she might create proper derı- 
vatıve tenures and estates conformable to usage ” 


In the case of Vidyavarutht Thırtha v Balusamı Arya! ?, the Judicial Committee dealt 
‘with this matter exhaustively and came to the following conclusions 

“When the gift is directly to an idol or a temple, the seisin to complete the gift is: necessarily 
effected by human agency Called by whatever name, he 1s only the manager and custodian of 
the idol of the institution In no case was the property conveyed to or vested in him, nor 1s he a 
“ trustee ” ın the English sense of the term, although ın view of the obligations and duties vesting on 
him, he is answerable as a trustee ın the general sense, for mal-administration ” —(page 840) 


“Neither under the Hindu law nor ın the Mahomedan system 1s any property ‘ conveyed’ 
io a shebait or a mutavallı ın the case of a dedication Nor is any property vested ın him, what- 
ever property he holds for the idol or the institution he holds as manager with certain beneficial 
anterests regulated by custom and usage”—(page 843) 


“ From the above review of the general law relating to Hindu and Muhammadan pious inst:- 
tutions, it would prima facie follow that an alienation by a manager or superior, by whatever name 
called, cannot be treated as the act of a “ trustee’ to whom property has been * conveyed ın trust’ 
and who by virtue thereof has the capacity vested ın him which is possessed by a “ trustee ? m the 
English law ”—(page 847) 

In Pramathanath Mullick v Pradyuffha Kumar Mulhek?, the Judicial Committee 
reiterated what they had previously said, 

“A Hındu idol 1s, according to long-established authority, founded upon the religious customs 
of the Hindus, and the recognition thereof by courts of law, as “ yurıstıc entity’ It has a juridical 
status with the power of suing and being sued _Its interests are attended to by the person .who has 
the deity in his charge and who is ın law its manager with all the powers which would, ın such cır- 
cumstances, on analogy, be given to the manager of the estate of aninfant heir Jt is unnccessary 
to quote the authorities , for this doctrine, thus simply stated, 1s firmly established ” 


The position of the idol, therefore, 1s that of a legal owner and the position of the 
so-called trustee of a Hindu temple or other religious or charitable endowment 1s 
that of a mere manager (Venkateswara v Venkatesa* ) 


The guardian of a Hindu minor, the manager of a Hindu religious endow- 
ment and the manager of a joint Hindu family, all occupy a position of trust and 
confidence towards the minor or the idol or the junior members of the family as 
the case may be. Their power to deal with the property of the minor or the idol 
or the joint family, is a limited power which can rightly be exercised only in case 
of necessity or for the benefit of the infant, ıdol or the family as the case may be 
Hanooman Pershad's case”, Srikrishna Das v Nathuiam®, Ramsunderlal v Lakshmınara- 
yana”, and Palamappa v Dewasigamam® There is normally a de ye guardian of 
a munor’s estate, a de jure manager or dharmakartha of an idol and a de jure head 
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of a joint Hindu family entitled to remain in possession and management of the 
properties and also to bring and defend suits concerning the estate The parents 
ofa Hindu boy are his natural or de jure guardians The management or trustee- 
ship of a religious endowment vests ın those designated by the deed of dedication 
or foundation and in the absence of such a deed, in those who succeed according 
to the usage of the institution Such managers or dHarmakarthas of relıgıoys endow— 
ments might be called de jwie trustees The management of a joint Hindu family 
vests ın the senıormost male member of the family and he may be styled its de 
ure manager When, however, the de jure guardian, de jure trustee or de jure manager 
of the family, ceases to function for one reason or another, or when there 1s no 
such de jure guardian or manager available, the affairs of the infant or the idol or 
the joint family, as the case may be, are usually attended to by a near relation of 
the mınor, or a person interested ın the idol either as a member of the founder s 
family or the trustee’s family or a junior member of the joint Hindu family respec- 
tively The persons who step ın and assume the management ın such circumstances 
with a view to protect the interests of the estate without a strict legal title or valid 
appointment are styled de facto guardians, de facto trustees and de facto managers 
of a joint family 


These expressions were not anathema to English jurists administering Hindw 
law but have long been ın use as a compendious and convenient description of the 
status, position, powers and duties of these respective functionaries With refer- 
ence to a minor, de facto guardianship of the minor’s estate has long been recognised. 
as clothing the de facto guardian with certam well-defined duties, obligations and 
powers including a power of disposal over the estate of the minor, limited howevci , 
by the same restrictions as would apply to a natural or de qe guardian A de 
facto guardian or manager of an infant’s estate has, in cases of necessity, power to 
sell or mortgage the property of an infant It was so ruled by the Judicial Com- 
mittee ın Hanooman Pershad’s case1 and this decision has been constantly followed 
by this and the other High Courts on many occasions—sec Pundarıkakshayya v. 
Sreeramulu?, Sudarsana v Dalayya3, China Alagamperumal v Vinayakathammal*, Seetha- 
ramanna v Apfrah®, Mukkamala Hanumayamma v Kasıneni Lakshmidevamma®, Tulsıdas 
v Vaghela Raısınghpı” ,and Piara Lal v Layaram9 He is also bound to account for 
his management of the mmor’s estate, Ramanatha v Annamalaı?, Sankaralingam v- 
Kuppuswamı19 As the position of a guardian or manager of a Hindu mmor’s estate 
has been held by the Privy Council to be simular to that of the manager of a religious 
endowment, the following passage from the judgment of the Judicial Committee in. 
Hanooman Pershad’s casé1, may usefully be cited . 

“ Under the Hindu law, the nght of a bona fide encumbrancer who has taken from a de facto 
manager a charge on lands created honestly, for the purpose of saving the estate or for the benefit 
of the estate, 1s not (provided the circumstances would support the charge had ıt emanated from 2 
de facto and de jure manager) affected by the want of union of the de facto with the de jure title ” 

I am constrained to refer at length to this aspect of the matter for two reasons. 
In my opınıon, there 1s a close analogy between the position of the de facto guardiar 
of a mınor's estate and that of the de facto trustee of a Hindu religious endowment 
Secondly, I consider it somewhat unfortunate that Abdur Rahman, 1) mn Vedakannu 
Nada v Ranganatha Mudalıa 11, should have resorted to the analogy of a de facto 
guardian under the Muhammadan law It 1s true that the judicial Committee in 
Matadın v Ahmed Al:12 held that a de facto guardian of a Muhammadan minor was 
in the position of a mere trespasser without any rights whatever to act on behalf 
of the minor or to convey the minor’s estate even for a necessary or binding debt. 
Their Lordships, however, expressly confined their remarks to a case arising under 
ea ee, Be es 
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the Muhammadan law as might be seen from the following passages ın the yudgment 
of the Board 

“€ The family were Muhammadans and were governed by the Muhammadan law relating to 
guardianship According to that law, in the absence of duly appointed testamentary guardians, 
the care of Ahmed Alvs (minor’s) property would devolve, first on the father and his executor, next 
on the paternal grandfather and his executor and failing these, the right of nomination of a guardian 
would ‘ resten the ruling power and its administration’ The brothers had, therefore, no right what- 
ever to act except under the authority of an appointment by the Court ”’ 

Dealing with the contention that the alienation ın that partıculaı case might be 
justified on the ground of necessity or benefit to the minor, even though ıt was: 
effected by a defacto guardian, their Lordships observed, 

“€ There has been much argument ın this case ın the courts below, and before their Lordships, 

as to whether, accoldıng to Muhammadan law, a sale by a de facto guardian, if made of necessity, 
or for the payment of an ancestral debt affecting the minor’s property, and if beneficial to the minor 
is altogether void or merely voidable It 1s not necessary to decide that question in this case” 
That this limitation on the powers of the de facto guardian of a minor 1s not of geneal 
application, but confined only to the case of Muhammadans 1s clear from the later 
decision of the Judicial Committe in Imam Bandı v Mutsaddi+ where the law 1s 
stated as follows 

“ For the foregoing considerations, their Lordships are of opinion, that under the Muham- 

madan law a person who has charge of the person or property of a minor without being his legal 
guardian and who may, therefore, be conveniently called a ‘ de facto guardian’ has no power to 
convey to another any right or interest ın immoveable property which the transferee can enforce 
against the mfant , nor can such transferee if let into possession of the property under such unautheri- 
sed transfer, resist an action ın eyectment on behalf of the infant as a trespasser It follows that, 
being himself without title, he cannot seek to recover property in the possession of another equally 
without title ” 
The well known and oft-guoted case of Hanooman Pershad,? would have afforded 
a surer guidance to their Lordships who decided Vedakannu Nada v Ranganatha 
Mudahar? than the decision of the Privy Council which dealt solely with the Muham- 
madan law relating to the guardianship of a minor’s property 


In the case of a yomnt Hindu family, the father, if alive, or ın his absence, the 
senior member of the family 1s the de gure manager of the family property and entitled 
to sue as such manager on behalf of the family Suraj Bansı v Sheo Piasad8, Aııshna- 
prasad v Hart Narayan®, Venkatanarayana v Somaraju® ‘The relation of the manager 
to the other members of the joint family 1s not that of an agent ol partner but much 
more like that of trustee and cestuz que trust, Annamala: v Murugesa’ it some- 
times happens that a junior member of the family assumes management of the 
family affairs and the management of the family properties with the consent or 
acquiescence of the other members cften inferred from their conduct, Mudit 
Narayan v Ranglal8, Ramakrıshna v Mamkka® A junior member, if he is in charge 
of the the family business, will have all the powers of a manager to the extent 
necessary for the proper conduct of the business of which he is m charge, Sheo 
Pershad Singh v Saheblal10 The term ‘de facto manager ” is a very convenient 
espression to denote the position of such a Junıoı member 


I now turn to the case of a Hindu religious endowment and that variety of it 
with which we are here concerned, namely, a Hindu temple ‘To constitute a 
valid dedication, a conveyance by way of trust by the author of the trust to another 
person called the “trustee ” 1s not required and an appropriation of property 
for a specific religious or charitable purpose 1s all that 1s necessary or requisite 
(Vidyavaruthh v Balusamı Iyer11, Ramalinga v Swachidambara**, Hemantakumart Debi v. 
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“Goz Sankar}, Sankaranarayana v The Hindu Religious Endowments Board?. ‘The 
decisions of the Privy Council have now firmly established that the idol ıs a juri- 
dical person capable as such of owning and holding property “The legal title or 
property ıs vested ın the idol and the so-called trustee or dharmakartha 1s only 
the manager of the religious endowment ‘The position of the dharmakartha 
or manager of a temple in relation to debutter property is by no means simular 
to that of a trustee towards the trust property under the English law “The only 
resemblance 1s that he has certaın duties to perform which are analogous to those 
of trustees In addition to the cases already cited, reference may be made to the 
following decisions of the Judicial Committee, Jagadındanath v Hemanihakumarı? 
Jadunath v Thakur Seetharam*, Kanhaıyalal v Hamıdglı5, Damodardas v Lakshandas®. 
At the same time, the possession and management of the dedicated property and 
the right to sue for the protection of the property and the recovery of its rents and 
profits and the vindication of the rights of the idol must ex neceşsilalı te vest ın some 
human agency, usually the dharmakartha, shebait, manager or trustee of the ınstıtu- 
ton In Prasannakumarı Debyav Golabchand Baboo’, the Judicial Committee observed, 


“Tt 1s only in an ideal sense that the property can be said to belong to an idol , and the posses- 
sion and management of 1t must, in the nature of things, be entrusted to some person as shebait or 
manager It would seem to follow that the person so entrusted must of necessity be empowered 
to do whatever may be required for the service of the idol and for the benefit and preservation of 
its property, at least to as great a degree as the manager of an infant hem” 

Again ın Jagadindranath Ray v Hemantakumarı Debi5, the Privy Council stated the 
law thus 

“ There ıs no doubt that an idol may be regarded as a juridical person capable as such of 

holding property, though ıt 1s only ın an ideal sense that property 1s so held And probably this 
as the true legal view when the dedication 1s of the completest kind known to the law = Assuming 
the religious dedication to have been of the strictest character, ıt still remains that the possession 
and mangement of the dedicated property belongs to the shebait And this carries with it the nght 
to bring whatever suits are necessary for the protection of the property Every such nght of sut 
ıs vested ın the shebait, not ın the idol ” 
‘To the same effect is a later decision of the Privy Council in Damodar Das v Lakshan 
das? The Courts in India acted on the principle enunciated by the Judicial 
Committee ın the above casesand held that the de facto manager of 4 religious endow- 
ment was in the same position as the de facto guardian of a Hindu infant with the 
same powers and duties, see Sheo Sankar Gir v Ram Shewak19, Kasım Saheba v Sudhindra 
T hurthasıvamı11, Seetharamanna v Appiah? How comes it that if a de facto trustee 
is no more than a trespasser, an alienee from him of trust property gets a good 
title if there 1s justifying necessity or benefit to the institution as held in these cases ? 
How 1s ıt like a de jure trustee he gets a right of remmbursement and retainer for 
out of pocket expenses as held in Abkan Sahib v Soran Bun Sahıba!l3 It therefore 
follows that a de facto trustee 1s not ın the same position as a trespasser or a mere 
‘wrongdoer 


Coming to the question now before us, namely, the right of a de facto- trustee 
or manager of a religious endowment to institute a suit for recovery of trust property 
theld adversely to the trust by a stranger, there are two recent decisions of the Judicial 
‘Committee, that furnish a decisive answer ın favour of the maintainability of such 
asuit 1 refer to the cases in Mahant Ramacharandas v Nowrangilal1* and Mahadeo 
Prasad Singh v Rana Bhartı15, ın both of which it was held that the de facto Mahant 
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or head of the Mutt, ın actual possession of the mutt though without title, was 
entitled to maintain a suit to recover property, appertaining to the mutt, not for 
his own benefit, but for the benefit of the mutt, from a person claiming ıt adversely 
to the mutt These two cases have been fully discussed ın the judgment of my 
Lord and 1 need not go over the same ground again 


It was faintly suggested ın the argument that these two decisions of the Judicial 
Committee related to the case of mutts where the Mahant or head of the mutt 
had a beneficial interest in the properties of the mutt and would not apply to the 
case of a manager or of a dharmakartha of a temple, as the latter is in a different 
position, having no.personal interest or right in the income of the temple property, 
but only the mght or duty to apply it for the purposes of the ıdol This considera~ 
tion, far from supporting the argument tends to weaken ıt, because if you can 
predicate a de facto trusteeshıp even ın cases where the trustee has an appreciable 
personal o1 beneficial interest of his own in the property, ıtısan q /or/zor: case 
where there 1s no personal interest whatever in the trustee and he 1s a mere manager 
Apart from this consideration, the Privy Council has held that the head of a mutt, 
the shebaıt of a family idol and the dharmakartha of a temple all occupy the same 
postition ın the eye of the law even though there may be an element of beneficial 
interest ın the case of the head of a mutt or shebaıt of a family idol, Ponnambala v. 
Penannan Chettıl Incidentally I may observe that Sır George Rankin, who deli- 
vered the judgment of the Judicial Committee ın the case last cited, used the ex- 
pression “ de facto managership ”, to describe the position of Nataraja who functioned 
as the head of the Kunnakudı Mutt from 1902 to 1913 without any legal title to 
the office, his nomination as the head of the mutt having been held invalid by the 
Privy Council in Nataraja v Kalasa*. In a later case Ishwar Ramachandra v The 
Bengal Duars Bank Lid ,*, their Lordships of the Privy Council referred to the suit 
before them as one for the recovery of property by a de facto shebait of an idol and 
affirmed the dismissal of the suit by the courts below on the ground that there was 
no evidence of the plaintiff having ın fact acted in management of the idol’s property 
as, for instance, by the collection of rents Their Lordships did not say that a de 
_facto shebait was like a trustee de son tort and therefore wholly incompetent to sue 
but they proceeded ın the assumption, that a de facto shebait could sue if he could 
establish that he was functioning as such I sayso because their Lordships’ attention 
was pointedly drawn to the two earlier cases in Mahant Ramachandradas v. Naurangilal* 
and Mahadeoprasad Singh v Kana Bhartı5 as empowering de facto trustees to sue 


These decisions were cited before Horwill, J ın Atmaram Rao’s Charity v Pakıri 
Mohammed Rowther’, but the learned Judge nevertheless felt himself bound by the 
decision ın Vedakannu Nadar v. Ranganatha Mudahar? If ever there was a case for 
allowing a de facto trustee to sue ıt was that case The preceding trustee of the 
property had alienated the trust property and tıme was running against the trust 
estate ın favour of the alienees The person upon whom the trusteeship would 
devolve under the will of the founder did not come up on thescene at all A rela- 
tion of the founder claiming to be the next trustee under the terms of the will sued 
for recovery of possession of the property improperly alienated “The alienation 
was found not to be binding on the trust and was even declared, to be such by the 
decree of the court below The Court, however, declined to pass a decree for 
possession, thereby emphasising the adverse character of the alienee’s possession 
With the greatest respect to the learned Judge, I am constrained to dissent from this 
conclusion The decisions of this court upholding the rıgbt of a de facto trustee 
to sue in the interests of the trust are to be found in Anaya v Gundarayudu®, Subra- 
mama v Srımvasarao*, Mohıdeen Vim v. Rainavelu Mudalı19, Appaswamı Pilar v Ramu 
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T hevar1, Mohamed Ibrahim v Sundaram Chetti?, Kası Chetti v Deavasıgamanı Nataraja 
Desigar® The statement ın the judgment in the case last cited that the de facto 
trustee was ın possession of the suit property appears to be due to a misapprehension. 
for, trustee or no trustee, a person in actual possession who 1s dispossessed by” 
another who 1s not the owner of the property, can recover it merely on the 
strength of his prior possession apart from title, Ismail Arf v Muham- 
mad Ghouse*, Narayanarao v Dharnachar5. 1 venture to think that 
if the two decisions of the Privy Council above cited had been considered. 
by the learned Judges who decided Vedakannu Nadar v Ranganatha Muda- 
har“, they would not have ruled that a de facto trustee had no locus standi 
to maintain an action on behalf of the trust even if the action was one instituted 
for the benefit of the religious mstitution The other High Courts have held that: 
a de facto shebait or trustee, accepted as such by persons interested ın the institution, 
could bring a suit for recovery of property of the deity from a tresspasser in the- 
interests of the trust I need refer only to a few of the latest decisions, Tairt Bhushan 
v Sridhar Salıgram”, Annapoornaden v Srvasundart®, Dongarse Syamn v. Thırubhvundas?.. 


A Hindu religious endowment is a complex juridical concept and ın consı- 
dering the rights and remedies of persons interested in the welfare of endowment, 
it is unsafe to import bodily the doctrines of the English law relating to express. 
trusts, or trustees de son tori With a view to protect the interests of religious endovv-- 
ments as well as the rights of persons dealing with shebaits or managers, the Indian 
Legislature has amended S 10 of the Limitation Act by providing that managers 
of property comprised in a Hindu Religious endowment are deemed to be express 
trustees thereof and has also enacted Article 134-A to 134-C of the same Act assi-- 
mılatıng the position of the manager to that ofa trustee Similarly Madras Act II 
of 1927 by section g clause (13) defines the term ‘trustee’ as including any per- 
son, by whatever designation known, ın whom the administration of a religious endow- 
ment 1s vested including a person who would be liable as a trustee 1¢, a de facto 
trustee In other respects, the so-called trustees of a Hindu temple are merely 
managers or supervisors with obligations resembling those of trustees, the property 
itself being vested in ownership in the idol and its possession and management 
alone being vested in the trustee, dharmakartha or manager This 1s the normal 
feature of most religious institutions in this part of the country An express con- 
veyance of property to named trustees to be held in trust for an idol, though per- 
fectly legal, 1s not common İt should be observed that the rights of a de facto 
trustee are not ın all respects identical with those of a de jwe trustee <A de jure 
trustee of a public religious endowment can be removed only for misconduct and 
that only ın a suit instituted with the sanction prescribed by section 92, Cıvıl Pro- 
cedure Code or section 73 of Madras Act II of 1927 Where, however, there is. 
only a de facto trustee functioning as such, it 1s open to persons interested in the 
trust to bring a suit under the above provisions alleging a vacancy ın the office and 
requiring that it should be filled up by the appointment of a trustee by the court 
"This would entail the removal of the de facto trustee without any misconduct on 
his part If the de jure trustee appears on the scene and claims the office and the 
properties appeartaining to it, the de facto trustee must, unless he had ın the mean-- 
time perfected his title to the office by adverse possession for the requisite period, 
surrender possession of the office and the properties to the de jure trustee The 
de facto trustee so long as he 1s functioning as such, has, from the necessities of the- 
situation, the right to bring suits on behalf of and in the interests of the trust for 
evicting trespassers claiming adversely to the trust In this respect and for this. 
purpose his rights and powers are the same as that of a de jure trustee. It 1s not. 
,competent to any person other than a de Jure or de facto trustee to sue for recovery 
of possession of the properties of a religious endowment, from a person claiming” 
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to hold adversely to the trust Whatever may be the necessity for and the pıo- 
priety of a separate representation of an ıdol by a separate and independent next 
friend or guardian, when the rights of the idol and the rights of the shebait are in 
-conflict or when the de jure shebaits or trustees of the idol are quarrelling among 
themselves, as regards its location and custody, treating the idol as a mere chattel 
as m the cases of Pramathanath Mullick v Pradyumna Kumar Mullick, Kanhayalal v. 
Ahmed Alı?, it ıs a fallacy to treat the idol as a perpetual minor as. suggested 
in Ramareddt v Rangadasan$ and therefore capable of being represented by 
any, next friend or guardian ad litem Such an assumption is extravagant 
and 1s repugnant to the sentiments and feelings entertained by the faithful It ıs 
also repelled by authority, see Surendrakrishna v Iswar Bhuvaneswarı, affirmed on 
appeal by the Privy Council* The Indian Limitation Act has exempted a minor 
from the bar of limitation but this protection does not extend to an idol The 
-only point of similarity ıs that they are both incapable of managing and protecting 
their property and interests which have to be done through another human agency, 
the powers of the guardian of a minor and the manager of an idol being simular, 
“The analogy should not be pressed further and it ıs not necessary or proper to have 
a next friend or guardian ad litem appointed for an idol ın every suit ın which its 
interests are concerned 


I am referring to this aspect of the case for it would introduce inextricable 
confusion ın the administration of religious endowments if people professing to 
act in the interests of an idol or mutt, are allowed to bring suits in the name 
of the idol or the institution ignoring the manager or the head of the 
mutt who 1s living and functioning as such As we are recognising the power 
of a de facto trustee to sue on behalf of an idol or a mutt, ıt is necessary that courts 
should prevent this power from being abused or exercised fraudulently or collu- 
sively to the detriment of the trust by persons professing to act on behalf of and m the 
. interests of the idol or mutt, behind the back of the de jure manager or head of the 
mutt The law ıs clear that where there 1s a lawful shebait, Dharmakartha or 
head of a mutt, he alone can bring the suits necessary for recovering possession 
of the property of the institution and otherwise protecting its interests and he alone 
is the proper person to represent it ın a suit filed against the mutt, temple or idol 
as the case may be, Prosonna Kumar Debya v Golab Chand Baboo5, Tagadındranath v. 
Hemanthakumart®’ Where there 1s a lawful shebait or manager, until he is removed 
or controlled by the Court, he can alone act for the idol Per Rankin, CJ, see 
Surendrakrishnav Ishwar Bhuvaneshwarı* Indeed, the Privy Council has observed 
that in such cases, the right of suit 1s really in the manager or shebait though the 
processual law of the country allows for a suit ın the name of the idol or the deity. 
See the Shahid Gay case” ‘Though as already stated, managers of Hindu temples 
are not trustees in the English sense, still, on the analogy of co-trustees, if there 
are more shebaits or managers than one, they are deemed to constitute one single 
body, as ıt were, ın the eye of law and all of them must normally be parties to a 
‘suit on behalf of or against the deity or the idol If any of the managers are unwill- 
ing to be joined as plaintiffs or have themselves done acts prejudicial to the trust 
or otherwise precluded themselves from being plaintiffs, they should be made defen- 
-dants, Rayandranath Dutt v Shek Muhammad Lal8. As regards co-trustees, strictly 
so-called, they stand on a different footing from joint managers or shebaits, for, 
the property ıs vested ın all of them , there 1s unity of title and possession and their 
interests are joint and indivisible. But having regard to the position and 
status of shebaits and managers of Hindu religious endowments and their 
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relation to the endowed property the legal title ın which vests, not ın the 
managers but only ın the deity “or the idol, the rule requirmg all co-shebaits. 
or managers to join ın an action on behalf of the deity or idol 1s not 
so inexorable or incapable of exception or relaxation as ın the case 
of co-trustees strictly so-called. In Rajendranath Dutt v Shek Muhammad Lal), 
where three out of four joint shebaits omitted to ımplead the fourth ın gheir suit 
to recover alienated property, the Judicial Commıttee dismissed the suit, because 
their Lordships were of the opmion that those plaintiffs were acting from motives. 
personal to themselves and sought to recover the property for their own use. In 
Barabonı Coal Concern, Lid v Gokulananda Mahanta Thakur®,1i was held by the Judicial 
Committee that one of four joint shebaits could not sue to recover his one-fourth 
share of the royalties payable to the deity or theidol Their Lordships stated that 
the claim being laid on behalf of the deity by the plaintiff suing only as shebaıt, 
he could not competently sue for his share ın the idol’s interest ‘There was no 
warrant for splitting up the property of the deity ın the manner the plaıntıff tried 
to do and ıt was not competent to one of four joint shebaits and lessors to sue for 
an adequate share of the whole “ The sut must be for the whole of the interest 
demised, else ıt fails’? "There are observations of a general character ın the other 
reported cases to the effect that all the co-shebaits or managers must join In a suit 
filed on behalf of the deity, whether as plaintiffs or defendants While I agree 
_ that this should be the normal rule, I would, at the same time, express my 

respectful agreement with the following statement of the law by Biswas, J , in İshwar 
Sridhar Fieuv Fahorlal 

“ As 1s, however, recognised ın many of these.cases, and 1s in fact implied in the statement 

of the rule, ıt cannot be maintained as an absolute rule of law that all the co-shebaits must join im 
representing the deity The rule is subject to exceptions, and circumstances may exist ın which, 
the deity may be validly represented by some only of the shebaıts, and even by a person who 1s not a, 
shebait Where a suit is a suit by the deity represented by some of its shebaits, the question whether 
or not the other shebaits should be joined as parties 1s often, ın the last analysis, a mere question 
of procedure and expediency the test 1s whether or not, having regard to all the circumstances 
of the case, the interest of the deity may be said to be sufficiently represented ”—Sez also Normal 
Kumar v Fyot: Prasad* 
Apart from the right of the idol or the deity to sue through its duly constituted 
shebait or trustee, or through its de facto manager, for recovery of property belong- 
ing to ıt, the worshippers have a right of suit ın respect of the property of a deity 
oridol They have been held entitled to sue for a declaration, that a decree obtained 
against the shebait or head of a mutt was not binding on the institution, Âruna- 
chalam Chettiar v Velabba5, or to sue for a declaration that an alienation by the 
manager or madathipathi 1s an ımprovıdent transaction not binding on the ınstı- 
tution even ın the lıfetıme of the alienor, CAzdambaranatha v Nallasiva’, Naina Pillar 
Maracar v Ramanathan Chetn" The view taken ın Mahant Ramacharan Das v 
Naurangilal® and Ponnambala v Perannan Chethar” that such an alienation by the 
manager of a temple or head of a mutt mht be good during the I:fetime of the 
alienor 1s no longer of practical interest ın view of the amendment of section Io: 
and Article 134 of the Limitation Act which makes the shebait or manager of a 
religious endowment a trustee, so far as alienations of endowed property effected 
by him are concerned The right of worshippers and persons interested in the 
institution to sue to have the alienation made by the manager or head of the mutt 
set aside even during his lifetime 1s now recognised by Article 134-A of the Lımı- 
tation Act The worshippers of the idol or the disciples of a mutt are interested 
ın the idol or the mutt and interested in seeing that the property dedicated to it 
for ıts service 1s not made unavailable by any act of the manager or head of the- 
mutt and can bring a suit for re-annexing the property to the idolor the muttso as 
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to ensure its proper maıntenance and the performance of its services Such a.) 
suit could and should be brought by the worshippers in their own names and not 
in the name of the idol, for, the worshippers do not exercise the idol’s right of suit 
for the protection of its own interests but their own right as persons interested in 
the service of the idol The idol is also supposed to exist for the benefit and in the 
interests @f the worshippers themselves Worshippers for whom temples have 
been founded are in the position of cestus que trustent or beneficiaries ın a spiritual 
sense See Vidhyapurna Thirthaswami v Vidhyanidht Thirthaswami1, Venkatachalapatlı 
v Subbarayudu* Since the worshippers do not exercise the ıdol's power of suing 
to protect 1ts own interests, they are not entitled to recover possession of the property 
improperly alienated by the manager, but they can only ask for possession being 
given to the manager then existing or thereafter to be appointed by the Court 
after removal of the manager in appropriate proceedings WVeiz “amaşogayya v. 
Venkatacharlu?, Subramania Awyar v .Nagarathna Natcker*, Srımvasacharlu v Subuddhı”, 
Noor Mohammad v Karıma Bıbı5, Venkatarama Aıyangar v Kasturiranga Aıyangar'. 
Suits of the above description could be filed by the worshippers under the general 
law or common law as it might be called and do not fall within section 92, Civil 
Procedure Code or its corresponding equivalent, section 73 of Madras Act II of 
1927, for these provisions do notauthorise suitsagainst third parties and strangers for 
possession of trust properties claiming a hostile tetle, Raghavalu Chettta v Seethamma®, 
Rangaswamı v Chinnaswami® and Evalappa Mudahar v Balakiishna Ammal!9 Tam 
referring to this aspect of the matter to show that notwithstanding the lımıted right 
the worshippers have, to 1mpugn unauthorised alienations by the managers of 
religious endowments, the properties could not be reduced into possession by them 
while a de facto trustee would be able to recover possession of such property 


In recognising the right of de facto trustee to sue for 1ecovery of possession of 
trust property, Courts must be astute to safeguard the mterests of the institution, 
for ıt 1s only in such interest that the nght of suit 1s at all conceded to him ‘The 
de facto trustee can act only in the absence of the de jure trustee and ın the interests 
of the trust, and cannot keep the lawful trustee or manager out of possession ‘The 
expression ““ de facto trustee ” cannot include persons who purport to act as trustees 
in fraud of the nights of the existing lawful trustees The de facto trustee would 
be a trespasser so far as the lawful trustee 1s concerned, Pattabhırama Reddit v Balarami 
Reddı11 A person who assetts his own title to the property of a religious endow- 
ment, who does not sue as trustee or manager of the endowment and who claims 
to recover the property for himself and not for the trust, can never be allowed 
to sue as a de facto trustee He 1s entirely in the position of a trespasser so far as 
the trust 1s concerned and cannot be considered to be one who has taken upon 
himself the duties and obligations of a trustee Ifa man forcibly, violently and 
dishonestly takes possession of trust properties under a false claim to be a trustee 
or if there 1s a scramble for possession between rival. contestants, the claim of de 
facto trusteeship is untenable A fugitive or isolated act of a person with regard 
to the property of a religious endowment would not make him a de facto trustee. 
One swallow does not make a summer ‘There must be a continuous course of 
conduct, the length of the same depending on the facts and circumstances of the 
case The possession of the office or the institution which ıs the object of the 
trust and the exercise of the rights pertaining ‘to that office, would be important 
indicia of a de facto trusteeship, cf. Chinna Alagamperumal v Vinayakathammal1?, 
Hanumayamma v Lakshmidevyamma?®, Harılal Ramchod v Gordhan Keshav1* In the case 
last cited which related to a de facto guardianship, Crump, J , observed that that 
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term umplied some continuity of conduct, some management of the property beyond 
an isolated act of alienation which alone was in question ın that case 


A person who bona fide takes charge of the office of trustee and acts in the 
character of a trustee under a title which is afterwards found to be invalid would, 
during the period he functions, be a de facto trustee ‘The office of trustee 1s here- 
ditary in many cases and ıs filled by an election or appointment ın other cases. 
“The question of succession to the office of trustee 1s often the subject of prolonged 
Jıtıgatıon in several Courts with varying results Sometimes, owing to defects in 
the machinery provided for the appointment of new trustees, whether ıt 1s by nomı- 
mation or by election, the office of trustee remains unfilled Sometimes, the validity 
of the nomination or election of a trustee or head of a mutt is contested ın Courts 
from the lowest to-the highest and our reports teem with cases. where succession 
to the headship of a mutt has been contested for decades to the bitter end Some- 
times the trustee elected or nominated or succeeding by hereditary right is unwilling 
to act or is incapable of acting and the affairs of the institution, if uncontrolled 
by any responsible person, would fall into chaos and disorders <A de facto trustee 
or manager who assumes possession of the office and manages the property ın the 
interests of the deity to the satisfaction of the worshippers does not deserve the 
appellation of a trustee de son tort or a wrong doer Ifa de facto trustee 1s guilty 
of any breach of trust, he can be-removed lıke a de jure trustee The law fixes him 
‘with the responsibility for the proper administration of the trust and also gives 
him the power to act on behalf of and in the interests of the trust, until a lawful 
trustee emerges Cases have arisen where there has been an interregnum between 
the death of one trustee and the succession of another and the trust has lost its 
title to the property improperly alienated by the deceased trustee See Venka- 
teswara Sarma v. Venkatesat In holding in the case last cited that the title of the 
trust was barred, His Lordship Venkataramana Rao, J ,ın his order of reference 
referred to the enactment of Article 134-B fixing the death of the previous mata- 
thıvathı or manager as the starting point of limitation and observed as follows 

“What was contemplated by the Legislature was that though there mav be no de jure manager, 
there would be some one functioning on behalf of the mutt till a manager 1s constituted and he would 
be capable of instituting the suit on behalf of the institution It has not been shown ın this case and 
the burden ss on the plaintiff to show that there was no person ın possession of the mutt or its proper- 
‘ties who could have instituted a suit to recover possession of the properties ” 

The case ın Mahant Ramcharan Das v Naurangılal?, was also referred to and 
relied on by the learned Judge The present case itself furnishes an instance of 
the desırabılıty of recognising the right of a de facto trustee to bring a suit for 
recovery of the properties of a Hindu temple ‘The de jure trustee alienated the 
properties of the temple and his whereabouts have not been known for some years 

The succeeding trustee appointed under a compromise decree passed by the Court 
brings a suit for recovery of possession of the alienated propertv, and ıs met with 
the defence that his title to the trusteeship 1s not well founded and he should be 
non-suited for that reason Reason, convenience and positive authority alike 
impel me to hold that the decisions in Vedakannu Nadar v Ranganatha Mudahar$ 
and Atmaram Rao’s Charity v Packırı Muhammad‘, are erroneous ın so far as they 
decided that a de facto trustee ısın the position of a trespasser and wrongdoer 
and cannot sue for recovery of property belonging toa Hindu religious institution 
-on behalf of that institution from a person holding adversely to and in denial of 
the title of the trust 


After preparing this opinion 1 have had the advantage of reading the judg- 
ment of My Lord with whose reasoning and conclusions 1 entirely agree 


Raghava Rao, 7 —I also concur in the conclusion of My Lord the Chief Justice 
that this appeal must be dismissed 
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It ıs obvious that unless the two Privy Council decisions ieported ın Mahant 
Ram Charandas v Naurangilal! and Mahadeo Prasad Singh v. Rana Bharti", can be 
distinguished on some rational, mtelhgible ground from the decision ın Vedakannu 
Nadar v. Ranganatha Mudaliar®, the latter must stand overruled by us. I sought 
such a differentiation from Mr Sundaram Aıyar, the learned advocate for the 
appellant, during the progress of the hearing of the appeal He suggested that 
the two Privy Council decisions, being” ın respect of a suit by the de facto manager 
of a mutt, would not necessarily govern the case of a suit by the de facto manager 
of a temple There seems no doubt to be some httle authority for such a line of 
discrimination ın certain observations to be found ın Prasanna Deb v Bengal Duars 
Bank* But the distinction drawn will be found on reference to the observations 
of the Privy Council on appeal ın the same case reported ın Iswar Ramchandra v 
Bengal Duars Bank, to be a distinction between the de facto managership of a mutt 
and the de facto shebaitship of a private iıdol The distinction is not between the 
de facto managership of a mutt and the de facto Dharmakarthaship of a public temple 
oridol Its true, as pointed out by Mr Sundaram Atyar, that between a Mahant 
and a Dharmakartha there exists a fundamental difference, that the former has 
a beneficial interest ın the property of the institution which the latter has not 
The firm has “an ownership ın trust ” to adopt the language of Lord Shaw in 
Ram Prakash Das v Anand Das9, an ownership which.carries with it some measure 
of personal, beneficial enjoyment also ; whereas the latter 1s, to use the language 
of the same learned Lord in Srinwasachanar v Evalappa Mudaliar’, the legal equi- 
pollent to a trustee whose rıghts are generally ‘never in a higher< legal category 
that those of mere tiustees. 


. Why this difference should make a difference to the maıntaınabılity 
of a suit of the kind now in question according as the suit is at the instance 
of a de facto Mahant or a de facto Dharmakartha” of a public temple, I am 
not able to understand or appreciate on principle Both, not strictly speaking 
trustees, Occupy positions analogous to that-of a truatee In the case of a 
public temple as well as of a mutt, the public institution is the juristic entitv 
holding property on whose behalf the suit 1s laid And if in the case of a 
mutt, a de facto manager had the locus standı to file a suit for recovery of possession 
of mutt properties outstanding ın others, I should be loath to deny a simular right 
to the de facto manager of a public temple. The implication, if any, of the obser- 
vations of the Privy Council in Iswar Ram Chandra v Bengal Düars Bank, 1s, in my 
-opmion, rather that, in the case of the de facto manager of a public temple suing, 
there is no difficulty in the way of the mutt, decisions ın Mahant Ramcharandas v. 
Naurangilal8 and Mahadeo Prasad Singh v. Kana Bhartı9, applymg Further there 1s 
just another case reported in Aravamudha Aiyangar v. Ramanuja Aryangar!9 to which 
I may refer here. That was also lıke Vedakannu Nadar v Ranganatha Mudaliar*. not the 
.case of a mutt. In that case the son of a de jure trustee after the latter had for good 
left for a foreign place, sued to recover properties wrongfully alienated by him 
That case was decided-on the 17th of August, 1938, the case reported in Vedakannu 
Nadar v. Ranganatha Mudalıar3 having been decided on the 6th May of the same 
year. No reference is made in the later decision to the earlier ; but in the later deci- 
sion reference is made to the two Privy Council decisions ın Mahant Ramcharandas 
v. Naurangılal9 and Mahadeo Prasad Singh v Kana Bhartı9 and an argument founded 
upon them of a right to sue on the basis of de facto trusteeship was repelled by the 
learned Judges, Varadachariar and Abdur Rahman, JJ. (the latter of whom, 
it may be noticed, by the way, had himself been a party to the earlier decision 
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Sitting with Venkatasubba Rao, J), not on the ground that the Privy Council) 
decisions could only govern cases of suits by de facto managers of mutts but on the 
ground that the allegations ın the plaint ın the case then before the Court did not 
attract the application of the Privy Council decisions. The implication, if any, 
of the observations of Varadacharıar, J , who delivered the judgment of the Bench: 
ın that case 1s also adverse, I should think, to the line of differentiation suggested’ 
by Mr Sundaram Aıyar ° 


In=this view of the matter, the decision ın Vedakannu Nadar v Ranganatha’ 
Mudahar*, which suffers from the rather serious infirmity that ıt does not even so- 
much as refer to the two Privy Council decisions, must be held to have been erro- 
neously decided. With reference to the decisions of this Court subsequent to: 
Vedakannu Nadar v Ranganatha Mudalıar! I may observe that as against the decision 
of Horwill, J , sitting singly, reported ın Atmaram Rao’s Charity v Packırı Mohammed 
Rowther® m which the two Privy Council decisions are distinguished and the decision 
in Vedakannu Nadar v Ranganatha Mudaliar) ıs followed, there 1s the decision of 
another Bench of this Court reported ın Gudur Anyjayya and another v Devabhakture 
Gunda Nayudu and others* containing observations relevant to the point now before us,. 
in which, while Vedakannu Nadar v Ranganatha Mudalıar! 1s not noticed, the latter- 
of the two Privy Council decisions 1s referred to as showing that the proposition 
that a de facto trustee can maintain the suit in the name of the temple and for its 
benefit, ıf he 1s ın actual possession and management of the temple and its pro- 
perties, 1s no longer open to question The mode of differentiation of the two Privy 
Council decisions attempted by Horvvill, J, has not appealed to me, and I 
respectfully agree with My Lord in what I may be permitted to characterise as his 
lucid exposition of the two Privy Council decisions based upon a detailed scrutiny 

of the facts and circumstances of each of them, as well as in his Lordship’s. 
exhaustive treatment of thé entire case-law bearing on the point which falls to 
be decided by us 
Having said so much with reference to the position created by precedents of 
the highest tribunal binding on us, I shall proceed to examine the soundness of the 
decision in Vedakannu Nadar v. Ranganatha Mudalıar1, from the standpoint of principle. 
Judged from this standpomt also, the decision strikes me as not being altogether 
right. Apart from analogical reasoning derived from Privy Council decisions 
refusing to recognise the existence of a de facto guardian under the Muhammadan 
law, which are not directly ın point, the principle on which the decision ın Veda- 
kannu Nadarv- Ranganatha Mudaliar1, directly rests 1s that a de facto trustee 1s a trustee 
de son tort, and that a trustee de son tort has no night of action of the kind now in 
question. On the careful consideration that I have bestowed on the matter, I am 
prepared to accept the first part of the assumption as correct, but not the second. 
I accept the first part, because ıt seems to me that it is not open to us to mvent 
a terhum quid between a de jure trustee and a trustee de son tort which there is not 
in law, if you understand the expression “ trustee de son tort? ın 1ts true sense 
(which I shall elaborate in the immediate sequel) to give stich a tertium gud the 
label de facto trustee, which does not ın its connotation differ from a trustee de 
son tort and then to clothe him with powers which he cannot, on the assumption 
that he is an intermeddler with the trust estate, enjoy as a matter of course That 
there 1s little or no difference between a de facto trustee and a trustee de son tort 
becomes clear by a reference to a passage at page 232 of Maitland on Equity 
(2nd Edition), where the learned author points out that trustees de son tort may 
better be described as de facto trustees At the same tıme I cannot accept the second 
part of the prındıple of the decision in Vedakannu Nadar v Ranganatha Mudalıar1, 
because even an intermeddler with an estate not his own may have certain rights. 
against the whole world except the true owner. The trustee de son tort has un- 
doubtedly certain rights to which my learned brother, Viswanatha Sastrı, J, has 
referred ın his judgment Such rights are not merely of reimbursement of expendi- 
ture incurred for the preservation of the estate on the principle of salvage lien laid! 
a e ek iv) rk o 
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down in Peruvian Guano Co v Dreyfus Bros * Dakhına Mohan Roy v Saroda Mohan Roy?, 
and Kasım Sahiba v. Sudhındra Thirthaswami3, but also of dealings with property 
for the benefit of the estate, which, as a constructive trustee, that he is, (as I shall 
show presently), he ıs entitled to exercise The only question is whether he has a. 
right of suit of the kind now in question before us. 


My learned brother, Viswanatha Sastrı, J , observes that there is some amount 
of confusion discernible in the language employed by English Courts ın théar des- 
cription of the status of persons occupying a fiduciary position, and that in English. 
Law Reports a trustee de son tort 1s sometimes regarded as an express trustee and 
sometimes as a constructive trustee Be that asıt may With reference, however, 
to the meaning of the expression “‘ trustee de son tort”? in English law (which, by 
the way, 1s not to be found mentioned as such in any Indian enactment relating 
to trusts) there 1s, ın my opınıon, no confusion This expression which cörres- 
ponds to the term “ trustee ex delicto”’ or “ex male ficio”’ familiar to American lawyers 
and jurists (zde Cyclopedia of Law and Procedure, Vol. 39, page 34) has a two- 
fold meaning in English law. It denotes either (1) a person who has acquired by 
means of his ownership of or dealings with one trust property other property not 
expressly subject to a trust, or, more strictly, (2) a person who holds property 
which 1s subject to an express trust without having duly become trustee thereof” 
or acquired a fiduciary position ın respect thereof (v:de Halsbury’s Laws of England, 
end edn, Vol 33, page 138, paragraph 235, and foot-note (c) thereof). In either 
case, as 1s apparent there 1s the idea of wrong in which this trusteeship originates 
—wrong by abuse of a pre-existing fiduciary position ın respect of other property 
in the one case, wrong by way of entry into possession of trust property qua trust 
property without any title whatsoever in the other case There are ın English: 
law (as also in American) ımplıed trusts—trusts resulting and trusts constructive 
of various kinds corresponding to “‘ obligations ın the nature of trusts ” specified 
in Chapter IX of the Indian Trusts Act, and the constructive trustees denoted by 
the two-fold meaning of trustee de son tort ın English law are dealt with in section 88, 
and as I presume, in section 94, illustration (6) of the Indian Trusts Act. That a 
trustee de son tot in its second meaning may, while prima facie falling under illus- 
tration (2) of section 94 of the Indian Trusts Act, not as easily seem to fall within 
the body of the section, I admit That ıs because there are the words “ there being 
no trust ” ın the body of the section, whereas the second sense of the expression 
“trustee de son fort” assumes the existence of a trust by entering into possession of” 
which the person so entering makes of himself a trustee de son tort; but if one- 
understands the expression “ there being no trust ” as meaning “ there being no 
trust quod the person ente1ing into possession”? there will be no difficulty and to 
my mınd there seems to be no strain on language involved ın so understanding the 
expression Even otherwise, a person in India fulfilling the position of a trustee 
de son tort as known to the English law, may in my opinion be regarded as at least 
a constructive trustee with the rights and obligations attaching to such a trustee, 
on an equitable application of the English law which regards him as at least a 
constructive trustee The application to India of rules of English law as rules of 
Justice, Equity and good conscience, if not repugnant to the express provisions of 
an Indian Statute and not unsuitable to Indian conditions is not unknown and 
there 1s no reason why such a process should not be invoked in this connection 


I have not been able to find, I must say, any decided case or any passage in 
any text book on the English law of trusts to the specific effect that a trustee de son 
tori, ın either sense ımputed to the expression ın English law, has ör has no right 
of suit of the kind now ın question Generally ıt ıs stated in the books that a 
trustee must take all reasonable and proper measures including the institution: 
of legal proceedings, 1f necessary, to obtain possession of trust property, if out- 
standing. That a trustee de son tori must not take such proceedings 1s nowhere 
stated In India we have not only the provisions of sections 12 and 13 of the 
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‘Trusts Act from which such right on the part of the trustee can be readily inferred, 

but also section 95 of the Act which provides that the person holdıng property 
ın accordance with the preceding sections of Chapter IX must, so far as may be, 
perform the same duties and 1s subject to the same liabilities and disabilities as if 
he were a trustee of the property for the person for whose benefit he holds ıt The 
right of suit of the kind now in question may well be regarded ın the case of a 
constructive trustee as an incident of the duty to call in trust property “aid down 
for a trustee generally by the Act and must be available also for a trustee de son tort 
as a constructive trustee, which he certainly 1s in my judgment, whether or not he 
1s an express trustee My learned brother, Viswanatha Sastrı, J, has attempted 
to show by reference to certain statutes in India that a trustee de son tort is capable 
of being regarded as an express trustee Whether he is not to be regarded as ti ustee 
for purposes of those Acts only, which specifically include him ın their definition 
of trustee but for which it mıght be contended that he would not be an express 
trustee, I do not know for certain , but 1 must express my hesitation on principle 
to subscribe readily to any view that makes of a trustee de son tort an express trustee 
to all intents and purposes of the lav 


It follows from the foregoing that a trustee de facto like a trustee de son tort with 
whom the learned Judges who decided Vezakanıı Nadar v Ranganatha Mudaliai+ 
equaté him, cannot be regarded, so far as the expressed principle of the reasoning 
of that decision 1s concerned, as lacking in the locus stand: to maintain a suit of the 
kind with which we are concerned. = 


I must confess, however, that I should have experienced greater difficulty m 
the determination of the point in controversy, had there not been available to me 
the guidance afforded by the two Privy Council decisions reported ın Mahant Ram- 
charan Das v Naurangılal? and Mahadeö Prasad Singh v Kana Bhartt®?, and had I 
not found myself on principle able to conclude that a trustee de son tort has the right 
of action now in dispute I quite agree that there are fundamental po:nts- of 
‘difference between the conception in English law of trust strictly so called which 
us embodied in the Indian Trusts Act and the conception of trust associated in 
India with Hindu and Muhammadan religious and charitable endowments which 
are expressly excluded from the operation of the Indian Trusts Act. I entertain 
my own doubt however whether this consideration fer se would have persuaded 
me to hold that a de facto manager of a temple or mutt 1s entitled to institute pro- 
ceedings for recovery of property belonging to the institution 


Even assuming that, whether in the case of the Dharmakartha of a temple 
or in the case of the head of a mutt, the position occupied by the human agency 
functioning is that of a manager on behalf of the instatution which is itself a juristic 
‘entity capable of holding property ın ownership, the question still remains why 
in either case where the human agency 1s functioning de facto and not de jure, there 
‘should be a right of suit which is ordinarily available only to a person functioning 
ede gure In the case of a strict trust as well as in the case of a trust connected with 
a mutt or temple you have an officer functioning, and there 1s an office of which 
he is the incumbent | The officer 1s a fiduciary ın both the cases, though the 
‘description “trustee” may not be strictly applicable to the latter. Assuming 
that the title to the mutt or temple property 1s different and distinct from,the title 
of a person to represent the mutt or temple property ın a litigation, 1s not a proper 
representation of the mutt or temple by the de jure manager a matter on which the 
‘defendant 1s entitled to insist in his own interest ın order to escape the avoidable 
harassment of unnecessary suits at the instance of possibly irresponsible individuals 
as well as in the interests of the institution? Is it so clear that a de facto manager 
“can sufficiently represent the institution to render all decrees and decisions to which 
he 1s a party as its representative binding on the institution? In the case of mutts 





1 (1938) 2MLJ 663 8 (1934) 6 MLJ 499 LR 621A 47: 
2 (1933) 64 MLJ 505'LR 601A 124 IL.R 57 All. 159 (PC). 
OLR 12 Pat əsi (PC) 


ii 


+ 


II] SANKARANARAYANAN 2 POOVANANATHASWAMI TEMPLE, KOILPATTI (F.B) 193 


or temples, as my Lord has pointed out, the worshippers, the Advocate-General, 
a prospective shebait, and any person interested in the temple or mutt are allowed 
to institute a suit for the enforcement of the rıghts of the temple or mutt , but does 
it therefore mean that you can add to the recognised classes the de facto manager 
so called? The worshippers have the mght of suit, J think, because they are 
beneficiarigs, at any rate “ ın a spiritual sense ” to use the language of Bhashyam 
Aıyangar, J , ın Vidhyapurna Thithaswam v Vidhyanidht Thırihaswanı! ‘The rights 
of action of the Advocate-General and of the relators are statutory That of a 
prospective shebait recogmised ın cases hike Gopal Jew v Baldeo Narainsingh® and 
Tarı: Bhusan v Siidhar Thakur? is because he is in the line of succession and 1s a 
reversionary, although I have to observe in this connection that there are two 
reported decisions of this Court ın which such recogmition has been refused— 
Ramaswam Goundan v Sıngaperumal Kadavul+ and Aravamudhu Iyengar v Ramana 
Iyengar’, ıt beng pointed out in the former of them and accepted ın the latter that 
the appropriate course 1s for the worshippers to file a suit of the kind prescribed 
iby section g2 or Order 1, rule 8, Civil Procedure Code But whence comes the 
right of the de facto manager to sue ? 


Then, again, where and how are we to draw the line between a manager de 
facto and a manager ad hoc exercising isolated acts on particular occasions? I 
respectfully agree with my learned brother Viswanatha Sastri, J , ın his picturesque 
observation that one swallow does not make a summer ; but the practical ques- 
tion still remains, how many do? Even in the case of a de facto guardian in Hindu 
law that difficulty has been felt, and ıt 1s bound to be felt similarly ın the case of 
a de facto manager In the case of the former the tendency has now a days been, 
in fact, to confine his powers to the limits already recognısed by decisions on the 
principle stare decisis and not to extend them beyond such lımıts (Vide Pundarıkak- 
shayya v Sreeramulu® and Ramaswami Pilla v. Kasınatha Iyer?) One eminent Judge, 
Beaumont, CJ, of the Bombay High Court now on the Privy Council, has even 
refused to recognise a de facto guardian as guardian at all in his dissident judgment 
ın Tulsidas v Vaghel Rarsinghj® holding- that his situation which ıs that of an 
unauthorised person cannot be bettered, to use the language of Lord Robson in 
the Privy Council decision reported ın Matadin v Ahmed Ahi? by describing him 
as a de facto guardian. 


Can anybody then sue on behalf of the institution as anybody can on behalf 
of a minor? Is the analogy between a minor and an institution to be pushed so 
far as to attract to the latter the provisions of Order 32, Civil Procedure Code, applı- 
cable to the former? If not, (as ruled for instance ın Doongarsee Syamı v Tribhu- 
wan Das19, how best to make sure that the person suing on behalf of the institution 
does not enter into ımproper agreements or compromises pre-decretal or post- 
decretal, or walk away with the monies representing the fruits of a particular decree 
obtained on behalf of the institution? If that 1s not possible, ısıt any consolation 
that at the hands of a de jure manager too the institution may sustain sometimes 
a similar detriment? 


Thoughts such as these, I may say, exercised my mind in no inconsiderable 
measure during the argument as well as after reservation of judgment. But the 
existence of binding precedents of the highest authority which are undistinguishable 
in principle and the conclusion reached by me that a de facto trustee or a trustee 
de son tort has, as a constructive trustee, a right to sue of the kind now ın question 
render the pursuit of the lime of thought involved in such queries and enquiries 
at once otiose and impermissible Apparently the Privy Council proceeded in 
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ruling as it did in Mahant Ramcharan Das v. Naurangılal! and Mahadeo Prasad Singh 
v Rana Bharti”, on the view that possession of the institution and management of” 
its affairs 1s itself good title effective to clothe anybody who has such possession 
and management with the right to institute suits for recovery, not merely of pro- 
perty of which he or the institution represented by him gets dispossessed after his 

assumption of management, on the basis of possessery title well-known ¢o law (vide: 
for instance Perry v Chssold? and Narayanarao v Dharmachar* , but also of trust 

property which had before such assumption of management been wrongfully alıe- 

nated or had otherwise passed out of the possession of the head of the mutt or the 

idol of the temple Presumakly the interests of the institution have been regarded. 
by the Privy Council as so far paramount as to justify the conclusion that a de facto 
manager should ın the absence of a de jure manager be allowed the rıght to maintain 

such suits, and ıt would require more than ordinary courage on the part of any 
one to suggest that such a point of view which finds warrant ın principle as weli 

as in decisions of the highest authority binding on all Courts ın India 1s still open to 

consideration here and now 


K Cc z Appeal dismissed. 


[PRIVY COUNCIL J] 
(On appeal from the High Court of Judicature at Patna ) 


PRESENT ‘—Viscount Simon, LORD OAKSEY, LoRD MAGDERMOTT, SIR 
MADHAVAN NAIR AND SIR JOHN BEAUMONT 


Bhubonı Sahu Appellanı* 
: : 
The King Respondent 


Evidence Act (1 of 1872), sections 30, 114, Illustration (2) and 133 and Criminal Procedure Code (V of 1898), 
Section 164—AÂpprover's evidence—Independent evidence in corroboration—Necessity—Statement of approver under 
section 164, Criminal Procedure Code—İf can amount to corroboration evıdence— Evdence of co-accused—Value 


The law in India relating to the evidence of accomplices is that whilst it is not illegal to act upon 
the uncorroborated evidence of an accomplice it is a rule of prudence so universally followed as to 
amount almost to a rule of law that its unsafe to act upon the evidence of an accomplice unless ıt 
is corroborated ın material respects so as to implicate the accused and that the evidence of one accom- 
plice cannot be used to corrobdrate the evidence of another accomplice and ıs thus substantially the 
same as in England 


A statement made under section 164 of the Criminal Procedure Code can never be used as. 
substantive evidence of the facts stated, but ıt can be used to support or challenge evidence given: 
in Court by the person who made the statement The statement made by an approver under section 
164 does not amount to the corroboration ın material particulars which courts require in relation to 
the evidence of an accomplice An accomplice can never corroborate himself , tainted evidence 
does not lose its taint by repetition Apart from the suspicion which always attaches to the evidence 
of an accomplice ıt would plaınly be unsafe to rely implicitly on the evidence of an accomplice 
who had deposed on oath to two different stories 


Confession of a co-accused can be used only ın support of other evidence and cannot be made 
the foundation of a conviction 


Though a conviction founded upon the evidence of an accomplice supported only by the con” 
fession of a co-accused may be justified in law under section 133 of the Evidence Act and though the 
coincidence of a number of confessions of co-accused all implicating the particular accused givem 
independently, and without an opportunity of previous concert, might be entitled to great weight, 
nevertheless courts should be slow to depart from the rule of prudence based on long experience whick 
regun es some independent evidence implicating the particular accused 


D. N. Pn K G and P V Subba Rao for Appellant 


Sir Valentine Holmes, K C. and R K Handoo for Respondent 
ee See 
ı (1933) 64MLJ 505 LR 601A 124 ILR 57 All 159 (PC) 
ILR 12 Pat a51 (PC) 3 (1907) AC 73 
2 (1934) 68MLJ 499 LR 621A 47 4 (1902)13MLJ 146 ILR 26 Mad 514. 
* P G Appeal No gg of 1948 17th February, 1949 
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Their Lordships’ Judgment was delivered by 


SIR JOHN BEAUMONT —This ıs an appeal by special leave from the judgment 
aand order of the High Court of Judicature at Patna dated the 19th September, 1947, 
‘dismissing an appeal against the judgment and order of the Court of the Sessions 
Judge of Ganjam-Purı dated the 23rd July, 1947, whereby the appellant was convic- 
ted of the qffence of murder under section 302/34 of the Indian Penal Code and 
sentenced to death At the conclusion of the arguments their Lordships announced 
that they would humbly advise His Majesty that the appeal be allowed and would 
state their reasons later ‘This they now proceed to do 


It is not in dispute that on the 11th October, 1946, one Kalia Behara was brutally 
murdered at a place between Berhampur, where he lived and carried on business 
as a jutka driver, and Golantra, to which he was driving with passengers ın his 
jutka It is unnecessary to refer to the details of the murder; though ıt may be 
noted that the motive attributed to the appellant was that he ıs a relation ofaccused 
Nos 1 and’2 who are said to have been on terms of enmity with the deceased, but 
both of whom were acquitted of the murder Eight persons were charged with 
the offence and tried by the Sessions Judge of Ganjam-Pur1 The learned Judge 
convicted six of the accused including the appellant, who was accused No 7, and 
ne Trınath, who was accused No 5 ‘The six convicted persons appealed to the 
High Court at Patna Two of the appeals were allowed, but the other appeals, 
including those of the appellant and Trinath, were dismissed The only question 
which arises on this appeal ıs whether there was evidence upon which the appellant 
could be properly convicted 


The evidence against the appellant consisted of (a) the evidence of Kholli 
Behera who had taken part ın the murder and had become an approver; (b) the 
-confession of Trinath recorded under section 164 of the Code-of Criminal Pro- 
cedure which implicated both himself and the appellant in the murder, but which 
was retracted ın the Sessions Court , and (c) the recovery of a loin cloth identified 
as the one,which the deceased was wearing when he was assaulted, anda khantı- 
badı, or instrument for cutting grass, ın circumstances alleged to implicate the 
appellant. i 


The law ın India relating to the evidence of accomplices stands thus .—Even 
‘before the passing ‘of the Indian Evidence Act, 1872, 1t had been held by a Full 
Bench of the High Court of Calcutta in R v Elahee Buksh1, that the law relating 
to accomplice evidence was the same in India as in England Then came the 
Andian Evidence Act which by section 133 enacts that 


“ An accomplice shall be a competent witness against an accused person, and a conviction 
s not illegal merely because ıt proceeds upon the uncorroborated testimony of an accomplice ” 


Illustration (B) to section 114 of the Evidence Act however provides that 


“The Court may presume that an accomplice 1s unworthy of credit unless he is corroborated 
ün material particulars ” 
Reading these two enactments together the courts in India have held that whilst 
it 1s not illegal to act upon the uncorroborated evidence of an accomplice it is 
-a rule of prudence so universally followed as to amount almost to a rule of law 
that it 1s unsafe to act upon the evidence of an accomplice unless it 1s corroborated 
in material respects so as to ımplıcate the accused , and further that the evidence 
r of one accomplice cannot be used to corroborate the evidence of another accom- 
plice. The law in India, therefore, 1s substantially the same on the subject as the 
Jaw in England, though the rule of prudence may be said to be based upon the 
interpretation placed by the courts on the phrase “ corroborated ın material partı- 
culars ” ın illustration (B) to S 114 


The approver ın the present case was a man aged about twenty He was 
arrested on the 12th October, 1946, the day after the offence, and on the 14th Octo- 
2 — ——— ee 
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ber was sent by the police to a magistrate, who was called as a witness at the trial, 
and who on 15th October recorded a statement of the approver under section 164. 
of the Code of Criminal Procedure In this statement the approver described 
the murder, and alleged ın effect that he and Trinath had been engaged bythe 
appellant to assist ın the murder, which they did, that ın the struggle the cloth 
of the murdered man became untied and the appellant threw ıt over a bush On 
the 17th February, 1947, the approver, having been tendered a pardon, gave evidence 
before the Committing Magistrate Has evidence followed the general lines of his 
statement made under section 164 but added some further details In particular 
he said that the appellant gave him a khantıbadı which he, the approver, subse- 
quently gave to Trinath who handed 1t over at the appellant’s house The approver 
also alleged that the appellant gave to each of them, himself and Trinath, a sum of 
Rs 25, presumably as remuneration for the part they had taken ın the murder. 
On the 8th July, 1947, the approver gave evidence ın the Sessions Court His evi- 
dence was that he knew nothing about the murder, and he denied all the facts to 
which he had deposed before the Committing Magistrate He affirmed that his 
evidence before the Committing Magistrate was the result of beating and tutoring 
by the police, and he denied that he had made any statement at all before a magis- 
trate under section 164 of the Code of Criminal Procedure. Thereupon the Sessions 
Judge brought the evidence of the approver given before the Committing Magıs- 
trate upon record under section 288 of the Code of Criminal Procedure, tlie effect 
being to make the evidence given before the Committing Magistrate evidence 
in the case for all purposes. Both the learned Sessions Judge, and the learned 
Judges of the High Court in appeal, preferred the evidence given by the approver 
before the Committing Magistrate to his evidence given ın the Sessions Court. 
Some discussion took place in the High Court as to whether under section 157 of 
the Evidence Act the Court could use the statement made by the approver under 
section 164 of the Code of Criminal Procedure Section 157 ısın these terms’ :— 

“In order to corroborate the testimony of a witness, any former statement made by əucin 
witness relating to the same fact at or about the time when the fact took place, or before any autho- 
rafv legally competent to investigate the fact, may be proved ” : 

A statement made under section 164 of the Code of Criminal Procedure can never 
be used "as substantive evidence of the facts stated, but ıt can be used to support 
or challenge evidence given in Court by the person who made the statement The 
statement made by the approver under section 164 plainly does not amount to the 
corroboration ın material particulars which the Courts require in relation 
to the evidence of an accomplice An accomplice cannot corroborate himself ; 
tainted evidence does not lose its taint by repetition But ın considering whether 
the evidence of the approver given before the Committing Magistrate was to be 
preferred to that which he gave in the Sessions Court, the Court was entitled to 
have regard to the fact that very soon after the occurrence he had made a statement 
in the same sense as the evidence which he gave before the Committing Magis- 
trate i 

Although the learned judges of the High Court accepted the evidence of the 
approver given before the Committing Magistrate, they appreciated that ıt would 
be unsafe to act upon such evidence unless ıt were corroborated ın the manner 
required by the rule of prudence Apart from the suspicion which always attaches 
to the evidence of an accomplice ıt would plainly be unsafe, as the judges of the 
High Court recognised, to rely implicitly on the evidence of a man who had 
deposed on oath to two dıfierent stories “The learned Judges stated the principle 
upon which they proposed to act in these terms — 

“ Tt is of the utmost importance, however, that such evidence (z¢ , the evidence of an approver 
admussible under section 288 of the Code of Criminal Procedure) before ıt can be acted upon as 
against other accused persons, should be corroborated by independent evidence ın material partı- 


culars The cor:oboratıon must be not only with regard to the occurrence but also as against each 
of the accused sought to be implicated ın the crime.” 


Acting upon this principle the learned Judges proceeded to consider, ın the 
case of each accused, whether the: evidence of the approver was sufficiently 


~ 
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corroborated against hım They were not prepared to accept the confession of 
Trinath, who was also an accomplice, as sufficient corroboration of the evidence 
of the approver, and ın the case of Mata Simma, who was accused No. 6, against 
whom there was only the evidence of the approver and Trinath, they allowed the 
appeal; but as against the appellant, they found sufficient independent corrobo- 
ration in the discovery of the deceased’s cloth and the production of the khantıbadı. 
With regard to the cloth, as already noticed, the evidence of the approver was 
that the appellant threw the cloth over a hedge, and ıt was proved at the trial that 
the cloth was found ın the place pointed out by the approver. ‘This fact no doubt 
was of value as supporting the general credibility of the approver’s story, but 
there 1s nothing beyond the statement of the approver to connect the appellant 
with the cloth It was not found at the appellant’s house, or in any place under 
his control, and the statement made by the approver that ıt was the appellant who 
threw the cloth to the place where ıt was found 1s of no more, and no less, value than 
his statement that the appellant took an active partin the murder. Sir Valentine 
Holmes for the Crown admitted that he could not rely on the finding of the cloth. 
as a piece of corroborative evidence implicating the appellant With regard to 
the khantıbadı the evidence of the approver was that the appellant gave it to him, 
that he passed ıt on to Trinath, and Trinath handed ıt over at the house of the 
appellant, and the police recovered a khantıbadı from the house of the appellant 
where it was produced, somewhat unwillingly, by the appellant’s mother No 
blood stains were found on the khantıbadı so produced, and there 1s nothing on the 
record from which it can be inferred that it was that khantıbadı which was employed: 
ın the murder Had a khantıbadı been the sort of instrument which would be 
unlikely to be found ın the house of an agriculturist ıt would no doubt be a striking 
coincidence that a khantıbadı was handed over by Trinath at the appellant’s house 
and one was subsequently found there But the evidence as that a khantıbadı 
is an instrument commonly possessed by agriculturists, and there was nothing 
strange in finding one at the house of the appellant. The High Court attached 
some importance to the unwillingness of the mother of the appellant to produce 
the khantıbadı, but such unwillingness 1s ın accord with the unco-operative attitude 
which agriculturists, and particularly female members of the family usually display 
towards police investigations In their Lordships’ view neither the finding of the 
piece of cloth nor the production of the khantıbadı tends to implicate the accused 
in the crime, nor affords such corroboration of the evidence of the approver as the 
rule of prudence requires 

Sir Valentine Holmes did not 1ely strongly upon these pieces of alleged corro-- 
boration He concentrated his argument mainly on the contention that the High 
Court was wrong in not accepting the confession of Trinath as sufficient corro- 
boration of the evidence of the approver "This invqlves consideration of the 
position of the confession of a co-accused under Indian law Section go of the 
Evidence Act enacts 

“ When more persons than one are being tried jointly for the same offence, and a confession 
made by one of such persons affecting himself and some other of such persons 1s proved, the Court 
may take into consideration such confession as against such other person as well as against the person 
who makes such confession ” 


This section was introduced for the first trme in the Evidence Act of 1872, 
and marks a departure from the Common Law of England. It will be noticed 
that the section applies to confessions, and not to statements which do not admit 
the guilt of the confessing party .In the present case the Courts in India appreciated 
this, and ruled out statements made by certain of the accused which were self- 
exculpatory in character The statement of Trinath was, however, a confession. 
Section 30 seems to be based on the view that an admission by an accused person 
of his own guilt affords some sort of sanction in support of the truth of his con- 
fession against others as well as himself But a confession ofa co-accused is obviously 
evidence of a very weak type. It does not indeed come within the definition of 
“ evidence ” contained ın section 3 of the Evidence Act. It 1s not required to be 
given on oath, nor ın the presence of the accused, and it cannot be tested by cioss- 
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examination. It1s a much weaker type of evidence than the evidence ofan approver 
which 1s not subject to any of those infirmities Section 30, however, provides 
that the Court may take the confession into consideration and thereby, no doubt, 
makes ıt evidence on which the Court may act , but the section does not say that 
the confession 1s to amount to proof Clearly there must be other evidence ‘The 
confession 1s only one element ın the consideration of all the facts proved in the 
case ; it can be put into the scale and weighed with the other evidence Their 
Lordships think that the view which has prevailed ın most of the High Courts 
in India, namely, that the confession of a co-accused can be used only in support 
of other evidence and cannot be made the foundation ofa conviction, 1s correct. 
Sir Valentine Holmes puts his case in this way He relies on one of the examples 
given by the Evidence Act of the sort of facts to which the Court should have regard 


in applying illustration (B) to section 114 of the Evidence Act The example 1s 
in these terms 


“A crime is committed by several persons 4, B and C, three of the criminals, aie captured 
‘on the spot and kept apart from each other [Each gives an account of the crime implicating £, 
and the accounts corroborate each other in such a manner as to render previous concert highly ım- 
probable ” 
‘Sir Valentine contends that Trinath’s confession was made independently of that 
‘of the approver, that neither he nor the approver had any reason for falsely ımplı- 
'catıng the appellant, and that the confession does afford sufficient corroboration 
‘to justify acceptance of the evidence of the approver, even if it does not amount 
‘to corroboration in material particulars within illustration (B) of section 114. 
The evidence on record however does not support this argument The confession 
of Trınath is a very short one and gives only the bare outline of the story It 
discloses nothing which the police had not been able to ascertain from the approver, 
and affords no intrinsic evidence of its truth It was,sas already noted, retracted 
in the Sessions Court Retraction of a confession by an, accused 1s a common 
Phenomenon in India ‘The weight to be attached to it must depend upon whether 
the Court thinks that 1t was induced by the consideration that the confession was 
untrue, or by realization that ıt had failed to secure the benefits the hope of which 
inspired ıt ‘Their Lordships will assume that the confession of Trınath“was not 
weakened by its retraction. Evenso, the approver and Trinath were, according 
to both their statements, working together on the day of the murder when they 
were summoned by the appellant to take part in the crime ş they. were arrested 
on the following day so they, had had aday, in which they must have appreciated 
that they were under suspicion, ın which to arrange their story After their arrest 
they were for some two days ın police custody before they were sent up together, 
and with other accused, to the Magistrate to have their confessions recorded, and 
there ıs no evidence that they were kept apart during this period In that state 
-of the evidence it is ımpossıble to say that the approver and Trinath were kept 
apart from each other, and that their previous concert was highly improbable. 
Sir Valentine Holmes has relied strongly on the case in İn re B K. Rajagopal, 
in which the Court founded a conviction upon the evidence of an accomplice 
supported only by the confession of a co-accused Their Lordships whilst not 
doubting that such a conviction 1s justified ın law under section 133 of the Evidence 
Act, and whilst appreciating that the coincidence of a number of confessions of 
-co-accused all ımplıcatıng the particular accused, given independently, and without 
an opportunity of previous concert, might be entitled to great weight, would never- 
theless observe that Courts should be slow to depart from the rule of prudence, 
‘based on long experience, which requires some independent evidence implicating 
“the particular accused The danger of acting upon accomplice evidence 1s not 
“merely that the accomplice is on his own admission a man of bad character who 
took part in the offence and afterwards to save himself betrayed his former asso- 
-ciates, and who has placed himself in a position ın which he can hardly fail to 
-have a stromg bias ın favour of the prosecution;the real danger 1s that he 1s telling 
e — ———————— — —K.K. 8600...“ 
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a story which ın its general outline 1s true, and ıt is easy for him to work into the 
story matter which 1s untrue. He may implicate ten people ın an offence, and 
the story may be true ın all its details as to eight of them, but untrue as to the 
other two, whose names have been introduced because they are enemies of the 
approver ‘This tendency to include the mnocent withthe guilty 1s peculiarly 
prevalent ın India, as Judges have noted on ımnumerable occasions, and it is very 
difficult for the Court to guard against the danger An Indian villager 1s seldom 
in a position to produce cogent evidence ofalıbı If he is charged with having 
taken part ın a crime on a particular night when he was in fact asleep in his hut, 
or guarding his crops, he can only rely, as a rule, on the evidence of his wife, members 
of his family, or friends to support his story, and their evidence 1s interested and not 
likely to carry weight The only real safeguard against the risk of condemning 
the innocent with the guilty hes in insisting upon dependent evidence which in 
some measure implicates each accused ‘This aspect of the matter was well expressed 
by Sır George Rankin ın Ambica’s case 1 


In the present case their Lordships are ın complete agreement with the Judges 
of the High Court in declining to act upon the evidence of the approver supported 
only by the confession of Trimath These two persons appear to have been nothing 
but hired assassins. They had ample opportunity of preparing their statements 
in concert, and, ın addition, the approver has sworn to two contradictory stories, 
and Trinath has denied that his confession was ttue İtis true that no motive 
is shown for their falsely implicating the appellant, but motive 1s often a matter 
of conjecture It may be that these two men thought it advisable to say falsely 
that they were acting on the instigation of another rather than on their own ınıtı- 
_ative or they may have had reasons of their own for wishing to conceal the name 
-of the real instigator 


For the above reasons their Lordships are of opinion that the conviction of the 
appellant cannot stand 


Solicitors for Appellant Hy S L. Polak & Co 
Solicitor for Respondent : Solıcılor for the High Commussioner for İndia. 
VS ——— Appeal allowed. Conviction set asıde, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR. JusTICE SATYANARAYANA Rao AND MR. JusTICE VISWANATHA 
“SASTRI 


Vennetı Sundara Rama Rao . Appellant * 
2 
(Chamartı Satyanarayanamurtı bemg munor by natural 
father and guardian Chamazti Bulli Venkatarao and 
another Respondents. 
Hindu Law—Adoptwn by wdow—Consent of husband's undıvıded coparcener withheld wrong fully—Consent 
of dıvıded sapında—If suffictent to validate adoption—Refusal of consent, when not proper 


A Hındu widow ın the Madras Presidency can make a valid adoption with the consent of a 
divided sapında of her husband when an undivided coparcener of her husband, whose consent was 
sought ın the first instance, withholds his consent wiongfully Hence, where the widow of one 
of two undivided brothers who formed a Jomt Hindu family asks for the consent of her husband’s 
undivided brother to make an adoption to her husband and on its bemg refused on improper 
grounds, makes an adoption with the consent of her husband’s divided paternal grandfather, 1t 
would be a valid adoption. 


Case-law discussed exhaustively 

Opinion expressed ın Mayne’s Hindu Law, toth Edition, page 219, not approved 

The refusal of consent of a sapinda to the adoption of a boy on the ground that the boy proposed 
“to be adopted was the son of an enemy of his 1s not proper and can be ignored by the widow 

No general rule can be laid down that in all cases and under all circumstances the refusal of a 
-sapında to give his assent to the adoption on the ground that the widow 1efused to take the boy of his 
.own ın adoption as a proper refusal The question has to be considered on the facts of each case. 
els I aA Ag a aS a Re A SS Ce ae ae 





1. (1931) 35 GWN 1270 at 1274 
€L P. A No 95 of 1946: 5th April, 1949. 
25 5 


200 THE MADRAS LAW JOURNAL REPORTS, [194% 


Per Viswanatha Sasirı, J —The sapindas’ power of assenting o1 refusing assent to an adoption: 
by a Hindu widow 1s a fiduciary power which must be exercised for the end designed, namely, the 
substitution of an hen by adoption to the deceased peison and not for the purpose of advancing 
the personal interest of this or that sapinda 


2 An assent hedged ın with a condition that the son of the assenting sapında alone should be 
adopted and none else may be ın effect a refusal and an improper refusal 
Appeal under clause 15 of the Letters Patent against the judgment and decree 
of Rajamannai J , dated gth August, 1946,1n SA No 586 of 1945 preferied to the 
High Court against the decree of the Court of the Subordinate Judge, Rajahmundry, 
ın A.S No. 4 of 1944 preferred against the dectee of the Court of the District 
Munsif, Ramachandrapuram, in OS No 153 of 1948 


N. Bağı Raju for Appellant. 
P Somasundaram for Respondents 


The Gout delivered the following 

Jupements : Satyanaayana Rao, 7 —The only question that atises fo1 consi- 
deration in this appeal ıs whether the adoption of the second defendant by the 
first defendant ıs valid "The adoption was upheld by the Suboidinate Judge and 
his decision was confirmed by Rajamannai, J (as he then was). The question 
received, if I may say so with iespect, an exhaustive and careful consideration. 
by the learned Judge in the judgment now under appeal and as I am agreeing with 
his decision, it 1s unnecessary to consider the question elaborately in this judgment. 
As the question raised, however, is of considerable importance and is not covered 
by any decision, I should like to state, in my own words, the reasons fo my con- 
clusion 


The first defendant’s husband, the late Haıı Govindarao, died on the 14th of 
November, 1937 ‘The plaintiff is his undivided brother Both of them are the 
sons of one Veerabadra Raju, who was the son by the first wife of one Govinda 
Raju Govinda Raju married a second wife Bangaramma. It has been found that 
Govinda Raju separated from his son Veerabadra Raju, and, therefore, the 
plaintiff and Hari Govinda Rao alone constituted members of an undivided family. 
Soon after the death of her husband the first defendant applied to the plaintiff for 
consent to the adoption and there was an exchange of registered notices in that 
connection between them ‘They are Exhibits P-2, dated roth December, 1937, 
D-4 (a), dated 19th December, 1937, P-2 (a), dated roth January, 1938, D-5 (a), 
dated 18th January, 1938, P-2 (2), dated 7th February, 1938 and D-6 (a), dated 14th. 
February, 1938 As the plaintiff refused to give his assent to the adoption, the first 
defendant approached Govinda Raju, the paternal grandfather of her husband, 
and with, his consent evidenced by Exhibit D-8, dated 7th May, 1938, she adopted 
the second defendant on 11th May, 1938 ‘The factum of adoption though disputed. 
by the plaintiff in the courts below has now been accepted as true by the plaintiff. 


He instituted the suit out of which this appeal arises on 5th August, 1938, for a 
declaration that the alleged adoption of the second defendant by the first defendant 
ıs not true and valid in law. He succeeded in the trial court, but that decision. 
was reversed by the Subordinate Judge on appeal and was confirmed in second 
appeal by this Court ‘This Letters Patent Appeal 1s against the decision in the 
second appeal 

The validity of the adoption was questioned ın this appeal on two grounds : 
first, that the widow without the consent of the undivided coparcener, the plaintiff, 
could not make a valid adoption even 1f he had improperly refused to give his assent 
to the adoption, and that, ın any event, even if the refusal was improper, she was 
not entitled to travel outside the undivided family and seek the assent of a divided 
sapinda to justify the adoption Secondly, that the refuasl by the plaintiff was 
proper and was justified On the first of these questions there 1s no decision which. 
has considered the question and answered it one way or the other , and the question. 
was expressly left open in Chellathammal v. Kalitheertha Pilla? 
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The rules relating to the adoption by a widow with the assent of the sapindas 
are developed by judicial decisions and are not based upon any texts of Hindu 
law except the principle founded on texts that a woman 1s always under a perpetual 
titulege to some one or other of hel relations ‘The rule itself was formulated for 
the first time by Sir James Colvile in three decisions famuliaiily known as the 
Ramnad éase*, Sır Vuada Pratapa Raghunada Deo v Sit Broze Kishore Pattadeo (first 
Berhampore case*), and the Guntn case3. The statement of the law by His Lord- 
ship ın these three cases has been extracted in almost all the decisions dealing 
with the point and also in the judgment now under appeal and have become 
classic No useful purpose will, therefore, be served by extracting those passages 
and in burdening this judgment with them 


İn Southern India the position that in the absence of an authouitv fiom the 
husband, a widow can make a valid adoption with the assent of her husband’s 
sapindas has now been settled In the Ramnad case1, the question as to who are 
the sapindas, whose assent will be a substitute for want of a positive authority from 
the deceased husband was considered from a twofold aspect, the first, where the 
husband was a member of an undivided family at the time of his death and the 
second, where the husband-vvas a divided member It was there stated that in 
the case of a divided family there should be such assent of the kinsmen as would 
suffice to show that the act of adoption was done by the widow ın the proper and bona 
fide performance ofa religious duty and not fiom any capricious or corrupt motive. 
By thatit was not meant that the assent of every kinsman, however remote, 
was essential If the father-in-law of the widow were alive, he being the natural 
guardian and venerable protector of the widow, his assent alone would suffice. 
If there is none, hovvevet, the assent of the kinsmen is needed by reason of the pre- 
sumed incapacity of the woman for independence, 1ather than the obtaining of the 
consent of all those whose interest ın the estate would be defeated by the adoption. 
İn the subsequent Guntu case*, this rule was further amplrfied and made clear that 
proof of assent ın the part of the sapındas was required to establish the inference 
that the adoption was made by the widow without any capricious or corrupt motive, 
with a view to defeat the interests of this or that sapinda The sapindas who cons- 
titute a family council, according to that decisions, have to decide upon a fair 
consideration of all the circumstances the expediency of substituting an heir, 
by adoption, to the deceased husband. When these pronouncements were made, 
however, they were not intended td lay down an exhaustive statement of the law 
applicable to each and every situation The first difficulty that occasioned a modifi- 
cation of the ngour of the rule was the situation where some of the sapındas whose 
consent was asked for 1efused on interested and ımproper motives to give their assent 
to the adoption If the rule as stated ın the above decisions were to be strictly 
applied if any one of the gıoup of sapindas nearest ın degree who constituted a family 
council refused to give the assent to the adoption on improper grounds, the adop- 
tion by the widow, became impossible This court in Parasara Bhattar v Ransaraja 
Bhatiar* observed that all that the Ramnad case1, decided was that the adoption 
was valid when the .assent of the majority of the sapindas was accorded but that it 
never decided that an adoption was absolutely invalid by reason of the consent of 
Jess than the entue body of sapindas having been obtained İt was enough, ıt was 
stated therein, that if all the sapındas nearerin degice were consulted and their assent 
sought, that if the sapında refused on improper grounds to give his assent, his dissent 
may be ignored ‘This principle was further developed and was elaborated 
by Subramania Iyeı, J , ın the decision in Venkatakrishnamma v Annapurnamma®, and 
by Bashyam Atyangar, J , ın Subramaniam v Venkamma®, which was confirmed by 
the Privy Council ın Venkamma v Subsamaniam?, which is the next land mark in the 
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development of the law. In Venkamma v Subramaniam’, the Judicial Committee 
laid down the tmperative duty on the part of the widow of consulting the nearest 
sapinda and obtaining his mind on the family question and obtaining his judg- 
ment on the expediency of the proposed adoption The same principle was again 
examined by the Privy Council more elaborately ın Veerabasavaraju v Balasurya 
Pıasada Rao? There were further difficulties which had to be got overeand the 
rule requuing that the sapında should be consulted ın the matter of the adoption 
with all its implications received fuller consideration by the Judicial Committee 
in Kiwshnayya v Lakshmipath (Adusumıllı's case)“ ‘This branch of the law has been 
amplified and authoritatively settled by this last decision of the Judicial Committee 
which considerably modified the rigour of the rule as stated by Sir James Colvile 
in the three judgments referred to above Viscount Cave who delivered the 
judgment ın Adusumıll”s case3, explained the meaning of the expression “ family 
council? which was for the first time used ın the Guntur case*, and stated its 
implications At page 654 the law on this branch was thus summarised 


“The reference ın the last mentioned case to ‘ family council’ gave rise to some doubt whether 
“where there were agnatıc relations closely related to the deceased, the assent of those standing ın a 
remoter degree was either necessary or sufficient, but this doubt was resolved ın the recent case in 
Veerabasavaraju v Balasurya Prasada Rao?, where ıt was held that the absence of consent on the part o: 
the nearest sapindas cannot be made good by the authorisation of distant relatives whose assent 1s 
more likely to be influenced by ımproper motives ‘This does not mean that the consent of the near 
sapında who 1s incapable of forming a yudgment on the matter, such as a minor or lunatic, ıs either 
sufficient or necessary, nor does ıt exclude the view that where the near relative ıs clearly proved to 
be actuated by corrupt or malicious motives, his dissent may be disregarded.” 


ad 


Nor does 1t contemplate cases wnere the nearest sapinda happens to be in distant 

country, and ıt 1s impossible without great difficulty to obtain his assent, or where 
he 1s a convict or suffering a term of imprisonment ‘The consent required is that 
of a substantial majority of those agnates nearest ın relationship who are capable . 
of forming an intelligent and honest judgment in the matter It must, however, 
tbe added that, save ın exceptional cases such as those mentioned above, the con- 
-sent of the nearest sapındas must be asked, and if ıt is not asked, ıt ıs no excuse 
to say that they would certainly have refused , Venkamma v Subramaniam*+ When 
this statement of the law 1s considered with reference to the rule applıcable-to the 
case where the husband of the widow died a divided member as in the Ramnad 
.case®, ıt is evident that the rigour of the rule as stated in that case has been consi- 
derably modified It is not, therefore, now necessary to obtain the consent of 
all the nearest sapındas $ ıt 1s enough if they'are all consulted. If, however, it is 
not possible to consult all of them and to ask for their consent by reason of the fact 
either that a sapinda had not the requisite mental capacity or was not available 
‘owing to absence ın distant country or for other reasons, he may be ignored. 
“There must, however, be a consent of a substantial majority of the agnates nearest 
an relatıonshıp who are capable of forming an intelligent and honest judgment on 
the questions of the proposed adoption The duty of the widow to ask for the 
consent of the nearest sapındas as far as possible ıs ımperatıve. 


“There was Consigerapie divergence of opinion in the Indian courts paruculariy 
by reason of the judgment of Lord Kingsdown in Bhoobun Mwyee Debia’s case", 
regarding the test to be applied to determine when and under what circumstances 
the power of the widow to make an adoption continues or 1s extinguished. At one 
tüm: it was thouzht that the decisionin Bhoobun Mayee Debra's caseSand the other deci- 
sions which have considered ıt have drawn the limit of the power at the point when 
the property vested on the death of the last holder ın a person other than the adop- 
tive widow or ın another coparcener of the joint family or an outsider claiming 
“by reverter or by inheritance While examining the correctness of this view, Sir 
George Lowndes in an exhaustive judgment had to examine the essential features 
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of the doctrine of adoption among Hindus ın Amarend:a Mansingh v Sanatan Singh". 
It was there stated that the adoption under Hindu law had peculiar religious 
significance as ıt was essential, according to the notions of every Hindu, that he 
should have a son to deliver him after death from puth or hell. For this purpose, 
the son according to the Hindu law, by reason of his birth became subject to three 
debts The foundation of the doctrine of adoption therefore 1s based on the duty 
which every Hindu owes to his ancestors to provide for the continuance of the line 
and the solemnisation of the necessary religious ceremonies It was, therefore, 
held ın that case, that the institution of adoption was not secular but religious. 
and that the consideration of property mghts and the effect of adoption on such 
rights was of subordinate or of secondary importance For this reason it was laid 
down in the Amarendra’s case1, that the lımıt of the widow’s power to adopt is reached 
when the natural son of the widow proposing to make an adoption dies after attain- 
ing full legal capacity to continue the line either by birth of a natural boin son. 
or by an adoption to him of a son by his own widow 


After these decisions, the Privy Council had again to examine the true foun- 
dation of the adoption ın Hindu law ın considering the question whether the con- 
sent of a daughter’s son was necessary and whether he was entitled to be consulted. 
in the matter of adoption by his grandmother as the daughter’s son takes a peculiar 
position in the line of succession among the agnates by virtue of the commentary 
of Mitakshara on the text of Yajnavalkya enumerating the order of succession to x 
sonless person İt was contended ın Ramasubbayya v Chenchuamayya” that as the 
rights over property of the daughter’s son would be seriously affected by the adop- 
tion he was entitled to insist that his opimon also should be obtained ın the matter 
of the expediency, of introducing, by adoption, a son to the deceased Some of the 
expressions used by the Privy Council in the Ramnad case? and ın the subsequent 
cases such as “ kımsman,”,” kindred” and “‘sapinda”’ gave rise to some doubt whether 
these expressions included “ agnates” and “ cognates”? as well or were confined 
only to sagotia sapindas or male agnates Sir Madhavan Nair, who delivered 
the judgment ın that case again considered the question whethe: the adoption 
is a temporal or a spiritual institution In view of the conclusions of Sn George 
Lowndes who delivered the judgment ın the Amarendia case), it was held that 
the substitution of a son of the deceased 1s the essence of adoption and that the 
consequent devolution of the property was of a subordinate importance, and was 
a mere accessory to ıt The decision in Amarendia’s case’ and the decision ın Rama- 
subbayya’s case? practically accept the view of Halloway, J .in the First Berhampore 
case*, that 

“the validity of an adoption is to be determined, by Spiritual rather than tempor al considerations ş 


that the substitution of a son of the deceased for spiritual reasons 1s the essence of the thing, and the 
consequent devolution of property is a mere accessory to it” 


It was therefore held that as the daughter’s son was a cognate and not an agnate 
and considerations of proprietary interest were of subordinate importance, the 
daughter’s son had no place in the family council The decisions 1n Seshamma 
v Narasımharao” was approved 


These two decisions establish finally and conclusively that in matters of adoption. 
devolution of property 1s of secondary importance and that the validity of the 
adoption 1s to be judged and determined by spiritual rather than by temporal 
considerations 


This discussion of the principles 1elating to adoption in divided families is 
intended to establish that serious ınıoads were made by the later decisions into the 
stricter doctrine of the earlier decisions in the Ramnad case” and other cases 
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How does the matter then stand in cases where the deceased husband was an 
undivided member of the family? If the 1ule in the Ramnad case! and the first 
Berhampore case), were to “be strictly enforced in the manner contended on 
behalf of the appellant, if the coparcener or coparceners -hving, refuse even for 
no valid reason to give their assent to the adoption or even if they are incapaci- 
tated by reason of minority, lunacy or otherwise, it would be ımpossıble,for the 
widow to provide for the perpetuation of the line of her husband and for mınıs- 
tering to his spiritual needs It cannot be and it is unthinkable that a distinction 
in matters spiritual exists whether the deceased was at the time of his death a divided 
or an undivided member of the family The spiritual needs of both stand on the 
same footing and according to orthodox Hindu notions the souls of both have to be 
saved ın the same manner and to the same extent if possible from hell The duty of 
providing a means for the performance of the’ ceremonies continuously for the 
salvation of the soul of the deceased 1s cast on the widow who alone according to 
the decisions, 1s capable of continuing the line. If the undivided coparcenets, 
purely from secular motives withhold their consent and interdict on adoption by 
the widow, there 1s no means of saving the soul of the deceased and conferring upon 
him spiritual benefit This cannot certainly be the intention of the rule as stated 
in the earlier decisions when examined in the light of the later decisions The 
passages in the two decisions, the Ramnad case! and the first Berhampore case® 
extracted in the judgment now under appeal in my opinion, do not prohibit the 
widow from travelling oufside the family under all circumstances and in all 
eventualities Ordinarily; the nearest sapindas will be the undivided coparceners. 
They being vitally interested ın the joint family are certainly persons entitled to be 
consulted ın the first instance ın the matter of the proposed adoption and ın ıntro- 
ducing a new coparcener into the family. This statement of the law cannot . 
mean, ın my view, more than that In the Ramnad case1, in stating the 1ule where 
there 1s no father who 1s the head of the joint family, the Privy Council weve careful 
‘enough to use words to indicate that they were not finally and conclusively detei- 
mining that the consent of all the brothers who in default of adoption, take the 
hüsband”s share, was needed under all circumstances The use of the expression 
“would probably be required ” is significant as indicating that ıt ıs not their final 
decision that under all circumstances without exception the consent of all the 
brothers should be obtained In the Be hampore case?, it was said that the widow 
was not entitled at her will to travel out of the undivided family which clearly ındi- 
‘cates, ın my opinion, that she 1s not entitled, according to her choice, to ıgnore 
the coparceners altogether even in the first ınstance and go outside the family 
to make an adoption with the consent of the divided members. It was only intended 
ın my opinion to emphasise the duty of the widow to seek the assistance, in the fiist 
instance, in the family where she must necessarily find such counselleis and pıotec- 


tors as the law makes requisite for her The decision in Chellathammal. K. alitheertha 
Pıllaı? creates an exception in the case where the only coparcener happened to 
be a lunatic 


İn such a case it was held reversing the decision of Somayya, J, in 
Kalitheertha Pillar v Chellathammal*, that the widow was entitled to make a valid 
adoption with the consent of the divided members I do not see, ın principle, 
any distinction between a case where a coparcener was incapable of giving his 
assent and therefore there was no necessity to consult him and a case where the 
coparcener improperly refused and withheld his assent for the valid act of adoption. 
The principles laid down by Viscount Cave in K rshnayya vw İakshmıpathi 


ÇAdusumılli's case) ©, in my opinion apply equally to the case of an undivided famılv. 


Patanjali Sastrı and Bell, JJ., ın an unreported decision in Appeal Nos 96 
and 256 of 1944 which was referred to in another connection by Rajamannar, |, 
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“considered the matter and Patanjalı Sastıı, J., who delivered the judgment of the 
Bench indicated that the rule ın the Ramnad case), ıs not an inflexible one. In 
that case the widow made the adoption with the consent of a coparcener of her 
deceased husband, a divided member Two other coparceneis who were, asked 
for permission refused to give the assent on prope: grounds The question iaised 
was whether the widow was entitled to go outside the family to justify the adoption 
and obtaın the assent of an outsider It was held that as in that case the refusal 
was proper, the adoption was invalid and in answer to the contention that the 
widow was not entitled to go outside the family, ıt was held that as she obtained 
the consent of at least one of the copaıceneıs ın the family ıt satisfied the rule ; and 
that ıt was unnecessary to decide the laiger question But the point of interest 
ıs that if the refusal of the other two coparceners was improper, the judgment of 
the learned Judge implies that as she consulted and obtamed the assent of one 
coparcener, even though there 1s no consent of the other two, the adoption. would 
have been valid In other words the consent of ail the copafceners 1s not essential 
in such a case, : 


The passage from Mayne’s Hindu Law, roth edition, page 219 no doubt 
supports the argument advanced on behalf of the appellant, but for the reasons 
already stated I am unable to agree with the opinion of the learned author. His 
view is based entnely upon the decisions in the Ramnad caset, and the Berhampore 
“case?, and in the ght of what has been stated above, it 1s difficult to accept that view. 
The learned counsel for the appellant also ieferred to the Travancore case”, ın which 
ıt was held that the assent of certain separate dayadhis of the deecased husband 
was not sufficient to validate the adoption by a widow without the assent of the 
husband’s undivided brother who was also the head of the family This decision 
was approved by the Privy Council in the fist Berhampore case? (On an examination 
of the facts of the case, ıt 1s not clear whether the widow did ol did not ask the 
undivided member for his assent before the adoption and if he was asked reasons, 
if any, on which his refusal was based to decide whether his 1efusal was proper 
or not That case therefore, ın my opimon, camnot be an authority ın support 
of the contention of the appellant For these 1easons I am of opinion that the 
assent of Govinda Raju ın the circumstances 1s valid and 1s also sufficient 


The only other question that remains to be considered is whether the 1efusal 
of the plaintiff to consent to the adoption was justified The reasons on which 
the 1efusal was based and on which it was sought to be justified before us are that 
the boy adopted belongs to a family in which theie was leprosy and that he in 
fact had patches on his body and that he came from enemy’s camp, 2 ¢, the group 
of Bangaramma, the second wife of Govinda Raju The third ground was that 
he was prepared to give his son ın adoption and that the widow unjustly refused to 
adopt him and therefore he was justified in withholding his assent It has been 
found by the Subordinate Judge and by the learned Judge who heard the second 
appeal that the plaintiff failed to substantiate his plea that the boy came from 
a family of lepers The learned Subordinate Judge characterised the ımputatlon 
by the plaintiff that the boy had patches of leprosy as reckless and wilful untruth. 
This ground therefore was rejected also ın second appeal as not having been estab- 
lished and we agree with the conclusions of the learned Judge It was argued that 
one Sıtharamudu, the paternal aunt of the natural father of the boy has leprosy 
as established by the doctor’s evidence, D W 12, and that the residence of the 
boy ın the house in which that woman also continues to live was dangerous ‘There 
1s no evidence to show that this Sitharamudu was living in the family at or about the 
tıme of the adoption This ground, however, 1s a frivolous one and has not been 
substantiated ‘The giound that the boy adopted belonged to the enemy camp 1s not 
a proper giound for refusal as held by the Judicial Committee in Siz Ayıshnayya Rao 
v. Suiyarao Bahadur Garu*, The relationship of the natural father and also the father 
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of the first defendant to Bangaramma and that group was emphasised as showing 
enmity There is evidence to show that the widow liked the boy and that 
Govindaraju executed a deed of settlement ın favour of the plaintiff and his 
deceased brother. I agree with the conclusion of the learned Judge that 


“ıt ıs difficult to understand how the fact that, they were ınımıcaliy disposed to his 
deceased brothers could have an important bearing.” ə 


This ground, therefore, both on the facts and on the law 1s untenable 


- Lastly, there remains the question of the alleged offer by the plamtıffın the 
registered notice to give his son in adoption. The plaintiff had only one son at 
the time of the adoption and his wife was enciente at the time A perusal of the 
letters show as pointed out by the learned Judge that 


“ the reference to his own boy 1s more to persuade the widow not to adopt rather than by way of 
a bona fide offer of his only son.” - 


Certain observations of Bhashyam Aıyangar, J.,.1n Subramaniam v Venkammal were 
relied on to show that the refusal coupled with an offer to give his own son in adop- 
tion by a nearer sapinda was proper refusal ‘The widow in the present case pointed 
out ın her reply that it would be improper to adopt an only son. No doubt under 
law there is no prohibition for the adoption of an only son of the natural father ; 
but this 1s opposed to Hindu notions. The widow, therefore, was entitled to reject 
the offer. Further, in my opinion, the observations of Bhashyam Ayyangar, J., 
ın the above decision are obiter According to the decisions of the Privy Council 
already referred to, the sapinda whose consent was asked for has to consider the 
expediency of the proposal adopted and pronounce an independent and unbıassed 
judgment on that question It would be open to the widow if she chooses, to 
consider the offer made by the sapinda but the sapinda cannot justify his refusal 
on the ground that his son was not accepted in adoption It would not be an 
independent judgment of his to say that because his son was not adopted the adop- 
tion was imprope1. In Subramaniam v. Venkamma1, the observations were obzter 
as in that case the sapinda was not asked to give his assent for the adoption 
and he stated that he could not say what he would have done if he was 
asked to give his assent for the adoption The decision of Patanjalı Sastrı 
and Bell, JJ, ın AS. Nos 96 and 256 of 1944 was relied on in justification of 
the refusal by the plaintiff on this ground, In that case the facts were somewhat 
peculiar. The two undivided brothers of the deceased husband of the widow 
when they received notice from the widow asking for their consent, requested the 
widow to meet them with a view to enable them to discuss the question of the 
proposed adoption İn pursuance of this request the widow met her brothers- 
in-law at Narasapur where the matter was discussed ın the house of a vakıl At 
that meeting’ the brothers-in-law suggested that each of them had sons and that 
they were prepared to give any one of their sons in adopton This offer was not 
acceptable to the widow. "The coparceners also subsequently intimated their 
desire to give their own son in adoption ın order to save the situation of bringing 
into the coparcenary an utter stranger. Even then the widow did not consider 
the matter but made up her mind even before consulting the coparceners to.adopt 
the particular boy. It was there held that in those circumstances, the refusal: 
ef the coparceners was proper and that the adoption was invalid No general 
rule can, therefore, be laid down that in all cases and under all circumstances the ” 
refusal of a sapında to give his assent to the adoption on the ground that the widow 
refused to accept the boy of his own ın adoption as a: proper refusal. The question. 
has to be considered on the facts of each case "There may be several objections 
to adopt the boy offered The boy may be grown up, the boy may not be quite 
intelligent or up to the mark or be even subject to constant illness. After all, the 
boy proposed to be adopted should be one whom the widow expects or finds a 
reasonable expectation that he would be affectionate and attached to her. All 
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these are matters which have to be considered before selecting the boy. It cannot, 
therefore, be said that the refusal of the widow ın all cases to accept the son of the 
sapinda in adoption was not justified and on that ground the refusal of the sapında 
was proper In the circumstances of this case, it cannot be said that there was a 
bona fide offer by the plaintiff or even an offer at all as I read the language of the 
notice to give his only son ın adoption. 

For these reasons, the judgment appealed against must be confirmed and the 
Letters Patent Appeal must be dismissed with costs. 


Viswanatha Sastrı, 7 —Thıs is an appeal by the plaintiff, a Hindu reveisioner, 
against a judgment of Rajamannar, J (as he then was) upholding the validity 
of the adoption of the minor second defendant by the first defendant, the widow 
of the plaintiff's deceased elder brother I should have been content to express 
my concurrence with the conclusion of theleaı ned Judge, were it not for the strenu- 
ous arguments of the learned counsel for the appellant and the importance of the 
question involved It ıs remarkable that even after nearly a century of exposition 
of the principles of Hindu law relating to adoption by the High Courts and the 
Judicial Committee, questions of such frequent recurrence as those involved ın this 
appeal, still remain the subject of debate This case demonstrates the need for an 
immediate codification of this branch of the Hindu law and the avoidance of 
protracted and expensive litigation which has often followed adoptions _ 


Vennetı Govindarayu had a son Veera Bhadraraju by his first wife and two 
grandsons by Veera Bhadraraju, namely, Harigovind and Sundararama Veera 
Bhadraraju and his mother predeceased Govındaraju Govindaraju in his 
advanced age, took for his second wife a lady of the name of Bangaramma, an event 
which led to disruption and strife ın this family of humble means. Govındaraju 
became dıvıded from hıs two grandsons, Harıgovınd and Sundararama, the two 
latter however, continuing to be joint ın estate. Harigovind died on 14th Novem-- 
ber, 1937, leaving a widow, the first defendant and a minor daughter who 1s nota 
party to these proceedings On 11th May, 1938, the widow adopted the second 
defendant with the consent of Govındaraju, her husband’s grandfather and in spite 
of the dissent and disapproval of Sundararama, who now challenges the validity 
of the adoption on the following grounds The plaintiff Sundararama and the 
deceased Harigovind having been undivided, the consent of the former to the 
adoption was indispensable to its validity ‘The refusal of consent in this case 
by the plaintiff was proper Assuming without admitting that the refusal of the 
plaıntıff”s consent was ımpıoper the widow had no right to travel outside the joint. 
famıly of which hea husband was a member at the tıme of his death and 1ely on the 
consent of a divided sapinda, namely, her father-in-law’s father It will be conve- 
nient to deal with the latter part of the argument before I consider the propriety 
of the refusal of the plaintiff’s consent to the adoption. k 


There ıs no text of Hindu law which has a direct bearing on the question and 
the Jaw applicable, has to be gathered mainly from the decisions of the Judicial 
Committee The learned editor of the roth edition of Mayne’s Hindu law, on an 
examunation of the relevant cases, states his conclusion ın these terms * 





“ Yt is fairly clear that even where the coparceners improperly refuse their consent, she will not 
be entitled to adopt with the consent of her husband’s divided kinsmen, as 1t would be introducing 
into the jot family a coparcener against their will” (P. 219) 

The appellant maintains that this 1s a correct statemen Qe the law The autho- 
11ties relied upon by the learned author ın support of his contlusıon will be examined 
in the course of this judgment. Looking at the matter apart from authority, a 
Hindu coparcener can introduce against the wishes of other coparceners a new 
coparcener either begotten or adopted by him if he is sonless His widow too, 
if he dies sonless, can introduce such a coparcener by adoption ırıespectıve of the 
wishes of the surviving coparceners if she has her husband’s peimussion to adopt.. 
If she has not her husband”s permission, fhen she 1s required to take the consent 
of his gnatis to what is considered on all hands a pious and meritorious act, not 
because as I shall endeavour to show of the effect of an adoption on the rıghts of 
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other coparceneis but by reason of her assumed dependence on the male members 
of her husband’s family The position’ is the same whether the husband died 
a divided member or as a member of an undivided family If the consent of the 
husband’s kınsmen has been obtained the widow’s power to adopt ıs co-exten- 
sive with that of the husband” Balusu Guiulingaswgm v Balusu Ramalakshmamma! 


, he law of adoption has very little textual authority and has beeh built up 
mostly by case law — This judge-made law was ın its formative stages when the 
Ramnad case?, the Berhampore case3, and the Guntu case were decided The Ju- 
dicial Committee, if I may say so without meaning any disrespect, were feeling 
their way ın an unexplored tract.and sailing ın uncharted seas, at the time when 
these cases were decided The pundits who had been advising the Sadar Couit 
began to be considered fiom the days of Holloway, J., as obstacles in the way of 
administration of justice and their opinions met with scant respect It was left 
to the Judicial Committee in the Ramnad case? to point out the value of these opinions 
as containing, ın many cases, an authentic and acceptable interpretation of Hindu 
daw The abolition of the pundit system threw upon the courts, manned in those 
days mostly by English Judges, the heavy responsibility of ascertaining and apply - 
ang the rules of a legal system with which they were necessarily unfamiliar Where 
the doctrines of one system of law have to be applied by lawyeis of another, theie 
1s always the possibility of unconscious reasonong 1n the baek ground of notions 
and ideas wholly foreign The Hindu Law of Inheritance was once upon a time 
‘described as 


€ a law ofınhertance of the offerings of the dead” 


by western lawyers It was left to a later generation to realise that consanguinity 
or blood relationship was the governing rule of inheritance under the Mitakshara 
Jaw. With reference to adoptions, judicial opınıon was oscillating for a considerable 
time between the secular and religious motives and effects of an adoption as a test 
of its validity Ts religious efficacy the touchstone of the validity of an adoption 
or 1s the effect of an adoption on the proprietary 11ghts of other persons the decisive 
consideration? As late as 1933, the Judicial Committee observed ın Amarendia s 
case, ) - 

“© Their Lordships think that ın dealing with the arguments which have been addressed to them, 


it 1s important to bear in mind the essential features of the doctrine of adoption among orthodox 
Hindus, as they are conscious that these may have been to a certain extent blurred by the mass of 


cases-law which has been accumulated in the last three-quarters of a century ”’- 


İn making these observations their Lordships must have had ın view some of their 
‘own earlier pronouncements On many matte1s atısıng ın connection with adop- 
tion by a Hindu widow, the law was for a considerable time in a fluid state ? £, 
the lımıts to the exercise of the power of adoption by a widow, the mode and manner 
of consulting sapindas, the effect of refusal of consent by one or movie of the sapindas, 
the reasons for which a sapinda could properly refuse consent, the effect of an adop- 
tion on antecedent alienations by the widow and so on. In my judgment it 1s not 
right to treat isolated passages ın the Ramnad case? and the Berhampore case®, or the 
re-statement of the effect of those passages ın later cases, lıke Veerabasavaraju v. 
Balasuya Piasada Rao®, as finally or decisively settling thelaw ‘The law on this 
subject cannot be said to have reached a high degree of precision and has to be 
gathered from a series_of decisions, each of them concerned with the circumstances 
of a particular case inéfyhich the principle ınvolved has been progressively though 
not always consistently formulated 


Does the Hindu law invalidate an adoption by a Hindu widow which 1s autho- 
rised and assented to by her husband’s divided father or grantifather but is opposed 
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by her husband’s only undivided brother? For the purpose of this al gument 


it 1s assumed that the dissent of the undivided coparcener was improper The well 
known text of Vasishta 


“ Let not a woman give or accept a son except with the asşent of hel lord” 


is the staiting pomt of discussion The need for outside assent arses from the 


presumed mcapacıty of women for independence as illustrated by Yaynavalkya in 
Chapter 1 verse 85, 


“ Let her father protect a maiden , he: husband a matıled woman , sons in old age, if none 
of these, othe: gnatıs (kinsmen). She ıs not fit for mdependence ”’ 


Another text of Yajnavalkya, Ghapter 2, verse 130, relating to adoption 1uns 
thus s 


“ He whom his fathe: or mother give in adoption ın Dattaka (a son given)” 


The genius of Hindu law, as 1emarked by Ellis, allows substitution in almost every 

-concelyable case "The subsequent commentators developed the law bv a process 
of interpretation The Smritichandrika adopts a rule of interpretation familiar 
ın Hindu law, that where there is no absolute prohibition, you can infer assent 
especially 1f the act 1s meritorious Devanna Bhatta the author, considers that 
by the use of the disjunctive in the text “he whom his father or mother gives ” 
Yajnvalka suggests the independence of women in the matter of adoption At 
the same time there 1s the other text of Yajnavalkys that woman 1s not fit for inde- 
pendence ‘The author reconciles the two seemingly contradictory positions by 
laying down that a Hindu widow could give her son ın adoption if she be authori- 
sed by an independent male Presumably he would apply the same 1ule to the 
taking in adoption of a son by a Hindu widow. Indeed, Nandapanditha stated 
that the same rule should apply both to giving and taking. only he applied the rule 
differently In the case ofan adoption by a Hindu widow a text of Dattaka Mimamsa 
by Vidyaranyaswami cited in the Ramnad case,1 stated 


“ In the same way the adoption of a son by a widow with the permission of the fathel etc, , cannot 
be censured mn the Kalı agc” 
This author construes the text of Yaynavalkya ın the same manner as Devanna 
Bhatta and after laying down in distinct terms the religious necessity for an adoption, 
says that ıt must be with the assent of the father, 2 e , fathe: of the deceased husband, 
"etc The introduction of the word “etc ” in the above passage was seized upon 
by the later exponents of Hindu law and the thesis was developed that the reference 
to the word “father” ze, the father-in-law of the widow, ın the above passage, 
was only illustrative and not exhaustive. As observed by Holloway, J, Hindu 
commentators saw as great vutues in an efretera as Coke, the Commentator on 
Littleton Professing to submit to the-rule that a woman 1s not fit to act inde- 
pendently by heiself, the Hindu legists first cırcumvented it by stating that the 
defect was cured by the permission of her father-in-law for an adoption by her 
The next step was to hold that the reference to the permission of the father-in-law 
was merely illustrative and not exhaustive and the consent of the other kinsmen 
was sufficient By this process of ıcasonıng the Hindu lawyers of a century ago 
airived at the conclusion that in the Dravida country a Hindu widow who had not 
her husband’s permission could adopt a son with the consent of her husband's 
gnatıs or kinsmen ‘Thus Jaw was biought into confoimity with the current senti- 
ments and usages of the people This statement of the law by the pundits received 


high judicial sanction from its acceptance by the Judicial Committee in the well 
known Ramnad case? 


I have sketched in brief outline the early development of this bianch of the 
law with a view to show that according to the traditional view of Hindu law, the 
question of sonship by adoption to a deceased person in no way depended on the 
title or absence of title of other persons to the estate either zz pf) aesentz or ın reversion 
and that the devolution of property 1s a temporal incident or consequence of the 
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religious, act of the widow in making an adoption for the spiritual benefit of her 
deceased husband. The root of the matter 1s that permission of the husband, or 
in its absence, the assent of his father or other gnatis was 1€guned foi an adoption 
by the widow by reason only of her dependence, adoption being ın ıtself a meritorious 
Act To dav it cannot be said that Hindu women are dependent as in the days of 
Yajnavalkya The religious motive also is not appreciable in modern adoptions 
which are made not so much for the purpose of securing the repose of the soul 
of the deceased as for the purpose of divesting the course of succesion or dispossessing 
an heir in whom inheritance has already vested But the maxim cessante ratone 
legis cessat ibsalex has no application, for the Court cannot enquire into the present 
utility of this ancient doctrine which has become part of the law We cannot 
annul ıt because ıt has survived its usefulness and stands merely as a vestigial relic. 


The argument for the appellant in effect makes what 1s merely accessory or 
consequential, namely, the divestment of proprietary rıghts by an adoption, as the 
main criterion of'ıts validity. The latest view of the Judicial Committee on this 
topic 1s found in two recent cases It must now be taken to be established by 
Amarendia’s case, that the validity of an adoption is to be determined primarily 
by a consideration of the religious necessity for and efficacy of a sonship under 
the Hindu law, that the adoption of a son to her husband by a Hindu widow 1s a 
meritorious act and that succession to property 1s only a secondary consideration. 
The Judicial Committee quoted with approval the following passage from the 
Berhampore case? . : 

.““ A distinction which is founded on the nature of pi operty seems to belong to the law of property, 
and to militate against the prıncıple which Mr Justice Holloway has himself strenuously insisted 
upon elsewhere, wz , that the validity of an adoption 1s to be determined by spiritual, rather than; 


temporal considerations , that the substitution of a son of the deceased for spiritual reasons 1s the 
essence of the thing, and the consequent devolution of property a mere accessory to ıt” 
Their Lordships then proceeded to observe 

“Having regard to this well established doctrine as to the religious efficacy of sonship, their 
Lordships feel that great caution should be observed in shutting the door upon any authorised adoption 
by the widow of a sonless man , see ın this connection Sw yanarayana v Venkataramana? The Hindu 
law itself sets no limit to the exercise of the power during the lifetime of the donee, and the validity 
of successive adoptions in contmuance of the line 1s now well recognised Nor do the authoritative 
texts appear to limit the exercise of the power by any considerations of property But that there must 
be some lımıt to its exercise, or at all events some conditions ın which it would be either contrary 
to the spirit of the Hindu doctrine to admit its continuance, or mequitabie ın the face of other rights 
to allow ıt to take effect, has long been recognised both by the Courts in India and by this Board ” 


Their Lordships held that the lımıt to the exercise of the power of adoption by a 
Hindu widow was reached only where her husband had himself left a son, naturali 
or adopted, and that son had himself left children or his own widow to provide 
for the continuance ‘of the line by an adoption The mere fact that the son had 
attained majority and marriageable age before he died was held ineffective to 
put an end to the power: of the widow to adopt 


These observations in Amarendra’s case, which profoundly modified the effect 
of previous decisions were accepted and acted upon by the Judicial 
Committee in Ramasubbayya v Chenchuramayya* where ıt was held that ın determining” 
whose assent should be taken by a Hindu widow in the Dravida country for an. 
adoption, interest ın the property which would be defeated by the adoption was not 
the sole or supreme test In this case an adoption made by a Hindu widow with 
the assent of the agnatic sapındas of her husband but without the consent of his. 
daughter’s son, who, would be the next reversioner after the death’ of the widow, 
was held to be valid All the earlier cases on the subject were reviewed by their 
Lordships and the basis of their decision was that the test of the validity of the 
adoption was the propriety of the substitution of a son of the deceased and not the 
consequent devolution of property In short, the Board reiterated the view that the- 
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assent of a masculine mind was required by reason of the piesumed incapacity 
of women for independent action and as evidence of the propriety of the 
adoption and not because ıt ın any way operated as a waiver or surrender of the 
proprietary rights of the party by whom assent was given Reference may be made 
in this connection to the decisions of the Judicial Committee which held that divest- 
ment of property vested ın another as a surviving coparcener of heır-at-law 1s not 
the test or deciding factory of the validity of an adoption See Pratapsengh Shivsingh 
v Agarsınghyı Rajasangıı?, Madanamohan Deo v Puiushotham Deo? and Bhimabar v. 
Gurunathgowda Khandappa Gowda®, Vyaysinghjtv Shtvsingjt* and Anant Bhillappa v. 
Shanker Ramachandra® The limiting principle of a widow’s power to adoption 
1s not now rested on anv theory of divestiture of an estate vested ın others 


It 1s contended for the appellant that the several decisions of the Judicial 
Committee above referred to dealt with the case of an adoption by the widow of a 


divided coparcener and the position with ieference to the widow of an undivided 
coparcener 1s wholly different 


Reference 1s made to the following observations of the Judicial Committee 


in the Ramnad case“ referring to the position of the widow of a coparcener who died 
as a member of a joint family 


“Tn such a case the widow, under the law of all the schools which admit this disputed power 
of adoption, takes no interest in her husband’s share of the joint estate, except a right to maintenance 
And though the father of the husband, if alive, might, as the head of the family and the natural guardian 
of the widow, be competent by his sole assent to authorise an adoption by her, yet, if there be no father, 
the consent of all the brothers, who, in default of adoption, would take the husband’s share, would 
probably be required, since ıt would be unjust to allow the widow to defeat their interest hy intro- 
ducing a new coparcener against their will” (Italics are mine) 


Dealing with the position ot the widow wnose husband died a divided member 
their Lordships stated - 

“ Tn such a case, therefore, their Lordships think, that the consent of the father-in-law, to whom 
the law points as the natural guardian and ‘ venerable protector” of the widow, would be sufficient 
It ıs not easy to lay down an iflexible rule for the case ın which no father-in-law is in existence. 
Every such case must depend upon the circumstances of the family All that can be said is, that there 
should be such evidence of the assent of kinsmen as suffices to show, that the act 1s done by the widow 
in the proper and bona fide performance of a religious duty, and neither capriciously nor from a 


corrupt motive ” 
The actual decision of their Lordships ın the Ramnad case” was that according to the 
Jaw prevalent in the Dravida country a Hindu widow not having her husband’s 
permission might, if duly authorised by his gnatis (kinsmen), adopt a son to him. 
The feason for requiring the consent of the kinsmen was also stated as follows . 

“The assent of kinsmen seems to be required by reason of the presumed incapacity of women 
for independence, rather than the necessity of procuring the consent of all those whose possible and 
reversionary ınterest ın the estate would be defeated by the adoption ” 
‘Whether it 1s an und:vided or a divided family the reason for adoption is the same, 
the spiritual benefit of the deceased husband ol the widow İn either case the need 
for taking outside assent 1s the same, namely, the presumed incapacity of women. 
‘Division does not affect her personal dependence or give her independent 
status to alter by her own volition by making an adoption, the succession to the 
estate which she holds as the widow of her husband Even according to the 
Judicial Committee, whether the family 1s divided or undivided the consent of the 
father-in-law alone “ the natural guardian and venerable protector ” of the widow 
ıs sufficient to validate her act and there 1s no need to take the consent of the other 
members Their Lordships observed that in an undivided family where there was 
no father-in-law in existence, the consent of the coparceners who would take the 
husband’s share of the joint family property would probably be required. This 
observation of the Judicial Committee was obtter inasmuch as the Privy Council 
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dealt with the case of the widow of a separated member This Court was inclined 
to the view that in an undivided Hindu family where there was no father-in-law, 
the consent of the manager and the senıormost member of the undivided family 
might alone be sufficient See Venkatakiishna v Annapurnammal, Subramanian 
v Venkamma* Even in Ganesa Ratname v Gopala Rainamıcı3, the assent of the 
managing member of the family was assumed to be sufficient The literal pplication 
of the rule suggested by the edzter dictum of the Judicial Committee in the Ramnad 
case” with reference to undivided families would lead to many difficulties ın practice. 
Suppose there are five surviving coparceners and three of them assent to an adoption. 
by the widow and two dissent Is the adoption to be held invalid on the ground that 
you cannot force a coparcener against the wishes of the dissenting minority Sup-- 
pose a divided father-in-law consents to an adoption by a widow which 1s opposed 
by the undivided cousins of her deceased husband. Is the adoption in such a case 
invalid ® Suppose again the husband was joint at the tıme of his death and the 
coparceners separate after his death It 1s ımpossıble to obtain the consent of the 
undivided coparceners The consent of the divided sapindas has been held to be 
sufficient ın such a case. Panyam v. Ramalakshmamma® ‘The Judicial Committee 
observed that the consent of the father-in-law would be necessary and sufficient 
whether the family was divided or undivided That the consent of the sapında, 
whether he is a coparcener or a divided member, 1s required by reason of the 
presumed incapacity of women for independent action and not by reason of the 
effect of an adoption on the proprietaly interest of the coparceners or reversioners 
was not firmly established till a later date in the evolution of the yudge-made law 
The cases already cited with reference to the effect of an adoption on the divestment 
of the estate vested ın a person other than the adopting widow, would beat out my 
statement So far as the widow’s power of adoption is concerned, the distinction 
between vesting by inheritance and vesting by survivorship has been in my judgment 
obliterated by the Judicial Committee in Pratapsingh Shıwsıngh v Agaisingj: Rajasanapı © 
Yadao v. Namdeo", and Amarendra’s case” : 


The next case relied upon by the appellant is the decision in the Berhampore 
case? which accepted the statement of the law ın the Travancore case19 


"Tf xt were necessary which ın this case, it is not, to decide the pomt, their Lordships would be 
unwillm¢g to dissent from the principle recognised by the Travancore case“, viz, that the requisite 
authority, is, in the case of an undivided family, to be sought within that family The Hindu 
wife upon her marriage passes into and becomes a member of that famıly It ıs upon that family 
that, as a widow, she has her claim for maintenance It 1s m that fanuly that ın the strict contem- 
plation of law, she ought to reside İt is m the members of that family that she must presumably 
find such councillors, and protectors as the law makes requisite for her “There seem to be strong 
reasons against the conclusion that, for such a purpose as that now under consideration she can at 
her wilt travel out of that undivided famıly, and obtain the authorisation required from a separated. 
and remete kinsmen of her husband” (Italics mine) 


In the Gunture case, (Vellankı Venkatakiishnaiac v Venkata Ramalakshmı!l1, decided 
a little later than the Berhampore case? the Judicial Committee explained the reason. 
of the rule requiring the assent of sapındas ın these terms 


€ Their Lordships think ıt would be very dangerous to introduce into the considezation of these 
cases of adoption nice questions as to the particular motives operating onthe mind of the widow, 
and that all which this committee in the forme: case {Ramnad case”) tended to lay down was, that 
there should be such proof of assent on the part of the sapındas as should be sufficient to support the 
inference that the adoption was made by the widow, not from capricious or corrupt motives, or m 
order to defeat the interest of this*or that sapında, but upon a fair consideration, by what may be 
called a family council, of the expediency of substituting an heir by adoption to the deceased husband ” 





I {1899)10MLJ.73 ILR 23 Mad 486, 7 (1921) 42 MLJ ato LR. 481A 
488 513 ILR. 49 Cal x (PG) 
“ 2. (1903) 13 MLJ 239 ILR 26 Mad 8 (1933) 65 MLJ 203 LR 6oLA 242 
34 İLR ız Pat 642 (PC). 
3 (1880) LR 7IA 173 İLR 2Mad 270 777 g IA 154 İLR.: Mad, 
ds 9 
4 (1868) 12 MIA 397 ro 8 Mad. Jurist 58 
5 (1931)62 M.LJ 187.ILR 55 Mad 581. II (1976) LR ALA ı ILR,1 Mad. 
6 (1918) LR 461A 97 ILR 43 Bom 174 (PC) 
" 778 (PG), 


- 


11) SUNDARA RAMA RAO 7. SATYANARAYANAMURTI. 2183 
\ 


” 
ı 


It will be observed that the yudgment of the Judicial Committee ın the Ramnad 
caşel, the Berhampore case” and the Guntui case” were all delivered by Sır James 
W Colvile whose observations above quoted were with respect to matters which . 
did not arise directly for decision ın those cases In the Berhampore case? their 
Lordships assumed that the surviving copaiceners of the husband would normally 
be his nearest sapindas and therefo1e they observed that the widow could not a? he 
own will travel outside the famılv to get the requisite consent for an adoption. 
Their Lordships could not have intended that when the nearest sapinda was a 
divided father-in-law and a 1emote sapında say a cousin, was an undivided membeı, 
the consent of the latte: alone counted and the foimer could be ignored. altogether .. 
In the Guntur case3, then Lordships refer to “ the family councıl,” an expression which 
is far too general and comprehensive. It could not be that their Lordships intended 
that the whole array of sapindas and samanodakas of a deceased peison should be 
summoned for a meeting to consider the propriety of an adoption by the widow. 
The subsequent decisions qualified the generality of this observation bv restricting 
the “family council”? to the sapmdas nearest ın degree See Subramamam v. 
Venkamma* A furthe: development of the case-law was that the consent of the 
majority of the nearest sapindas was sufficient, the consent of the entne body of 
the nearest sapindas being unnecessary See Arishnayya v Lakshmipath®. A 
still further refinement of this doctrine was that 1t was the duty of the widow to ask 
the consent of every one of the nearest sapindas and she .could not ignore some 
of them on the ground that she had procured the consent of the majouity or on the 
eround that the consent would be refused éven if asked for See Venkamma v. 
Subramamam® and Krıshnayyav Lakshmıpath Tone of two nearest sapindas of equal 
degree improperly 1efuses assent the assent of the other alone ış sufficient and there 
ıs no question of the decision ofamajolıty. See Krshnayyaraov Suryarao Belladagaru’.. 
I am referring to these latte: developments of the law to show that the general 
expressions and observations found ın the eaily decisions of the Judicial Committee 
have been considerably qualified and modified by the same tribunal to suit different 
facts and circumstances Indeed in the Berhampore case?, the Judicial Committee 
does not lay down any inexorable rule that the widow could in no event adopt 
even if the surviving member or members of the joint family improperly 1efuse 
assent to an adoption and even though the nearest divided sapındas give their 
assent HAAİİ that was said was that the widow could not at he wll travel outside 
the undivided family and obtain the authorisation fiom a sepaıate and remote kinsman. 


The Hindu widow in making an adoption is exercising a power which she 
alone can exercise In legal theory this power is vested ın her ın order to secure 
the spiritual welfare of her husband”s soul ‘The assent of the sapında ıs required 
only by reason of he1 supposed incapacity fo1 independent action and not by reason 
of the effct of an adoption on the proprietary rights of coparceners or 1eversioners. 
The early decisions mixed up the two considerations, but late: decisions of the Judicial 
Committee have disentangled them and settled the law ın this sense that propeity 
considerations are no-more paramount in the case of an undivided family than in 
the case of a divided family and in éither case, the nearest sapındas must be asked 
to assent to the adoptıon “The aigument ofthe appellant’s counsel would ifaccepted 
lead to anomalous iesults Suppose there ae two undivided brothers A and 57 
who died sonless one after the othe1, each Jeaving his widow The estate would 
1est in the widow of the last surviving coparcener under the Hindu law as it stood 


before the recent legislation There is no male coparcener left ın the undivided . 


family In such a case 1s it to be said that neither widow 1s capable of adopting with 
the consent of the divided sapindas If she makes an adoption with such consent, 
is ıt to be declared invalid on the ground that she travelled outside the joint family ? 
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Tt would amount to a denial of the right of adoption ın those cases for which it was 
primarily intended, ıf the appellant’s argument is accepted 

I need not refer to the other cases cited at the Bar at any great length. 
The decision ın Veerabasavatayı v. Balasurya Piasada Rao’, merely reproduces the 
substance of the passages ın the Ramnad case? It may be conceded that Mr Amir 
Alı, who delivered the judgment of the Board in Veerabasavaiqu v Balasurya Pra- 
sada Rao}, understood the Ramnad case?, and the Berhampore case? as laying ‘down that 
one of the reasons for reguırıng the consent of the sapindas to an adoption bv a 
widow was their interest, actual or potential, in the estate of the deceased. ‘This 
view 1s however, no longer the law as explained in Amarendta’s case* and in Ramasub- 
bayya v Chenchwamayya® Simuarly, ın Bhımabaı v Gurnathagowda Khandappa Gowda® 
a case governed by the Maharashtra School, the Judicial Commuttee shortly restated 
the effect of the decisions ın the Ramnad case? and ın the Berhamapore case”, In 
Krishnayya v Lakshmıpathı' the Board referred to the Veerabasavaraju v. Balasurya- 
prasada Rao”, as regards the necessity for obtaining the consent of the nearest sapindas 
and observed > 

‘© This does not mean that the consent of a near sapında who 1s incapable of forming a judgment 
on the matter, such as a mınol or a lunatic, 1s either sufficient or necessary , nor does it exclude the 
view that, where a near relative 1s clearly proved to be actuated by corrupt or malicious motives, his 
dissent may be disregarded Nor does it contemplate cases where the nearest sapinda happens to be 
ın a distant country, and ıt 1s ımpossıble without great difficulty to obtain his consent, or where he 1s 
a convict or suffering a term of imprisonment” 
These observations, ıt may be observed, are perfectly general, and would apply 
both to a case where the husband died, a member of an undivided family, anda 


case where he died a divided member. 


So far as the decisions of this Court are concerned, it is unnecessary to refer to 
any case earlier than the’ full Bench decision ın Seshamma v Narasimhaiao®, which 
decided that a widow could validly adopt a son with the consent of the agnatic 
sapındas of her husband and without reference to the daughter’s son, though the 
latter happens to be the next reversionary herr ‘This view was approved by the 
Judicial Committee in Ramasubbayya v. Chenchuramayya® The ratio decidendi of these 
cases 15 that the assent of the sapindas 1s required not by reason of théir proprietary 
interest actual or reversionary, but by reason of the doctrine that a woman 1s unfit 
for mdependent action. A case coming very near the present one was decided 
by this Court in Chellathammal v Kalitheerathapilla®. In that case, the only surviving 
undivided coparcener was of unsound mind and the widow made an adoption 
with the consent of the divided sapindas of her" husband. This Court upheld 
the validity of the adoption The learned Judges no doubt observed that ıt 
was not necessary for them to consider a case where there was an undivided sapinda 
capable of assenting and the widow adopted a son in spite of his dissent but with 
the consent of divided sapindas ‘That is the present case 

I do not see the difference between a case where the surviving coparcener 1s a 
lunatic and therefore incapable of giving his consent and a. case where he 1s ımpıo- 
perly withholding his consent İn either case there 1s justification for the widow to 
travel outside the family and seek the consent of the divided sapindas Indeed the 
Judicial Committee in the Ramnad case*, stated that whether the family 1s divided or 
undivided, the consent of the father-in-law 1s necessary and sufficient to validate an 
adoption by the widow In my judgment, the father-in-law’s father stands in a 
simular position as the “ guardian and venerable protector ” of the widow. ‘The 
case may be put on the broader ground also Once 1t 1s recognised that an adoption 
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iby a widow of a son to her deceased husband is a meritorious_act, that its propriety 
has to be yudged from a 1eligious dr spiritual point of view, the matter of succession 
to property being a secondary consıdeıatıon, that the consent of the widow’s father- 
in-law or 1n his absence, the consent of sapindas, 1s required by reason of the pı esumed 
incapacity of a woman, for independent action, it seems to me that the principle 
which applies ın the case of a divided family should, with equal reason, be applied 
to the case of an undivided family. The decision, in Chellathammal v Kalitheerthapillai+ 
proceeds on this basis I am therefole constrained to disagree with the opınıon of 
the learned editor of the roth edition of Mayne’s Hindu Law, quoted at the begin- 
ning of my judgment 


It now 1emauns to deal with the first contention of the appellant, that the iefusal 
ef consent by the plaintiff to the adoption was proper. I have already stated that 
there had been considerable il-feeling between Govındaraju and his two giandsons 
“due to the former taking a second wife and submitting himself to the influence 
of his second wife and her relations Govindarayu had settled a good portion of his 
landed property on his second wife, who ın her turn transferred it to her relations 
ın her parental family. It is contended that on the death of Harıgovınd, Govinda- 
rayu and his wife wanted the karnam’s office held by Govindaraju as well as the 
family properties belonging to the share of Harigovind, should go to a close relation 
of Bangaramma to the exclusion of the plaintiff and that they, therefore, instigated 
Harıgovında”s widow, who was young and inexperienced, to adopt the second 
defendant, a relation of Bangaramma’s brothe: “The correspondence, Ex P-a, 
series, Exs D-4-R, D-s-a and D-6-a, between the widow and the plaintiff with 
reference to the adoption shows that the latter refused his consent to the adoption 
of the second defendant on the following grounds 


€ (1) The boy proposed to be adopted 1s afflıcted with leprosy 
(2) The boy 1s from his enemy’s camp (ce, ) the camp of Bangaramma 


(3) The plaintiff himself had a son and his wife who was then enc:ente might present him with 
another son who could be adopted by the widow 


(4) There 1s no hurry for the adoption and the widow could and should wait and adopt a boy 
from the Vennatı family or a giandson that might be born to her own infant daughter ” 
“The learned advocate for the plaintiff sought to support these grounds of 1efusal 
‘by referring to the evidence at length It ıs-true that two relations of the boy 
were afflicted with leprosy but these is evidence that the boy himself had no leprous 
taint at all The first ground therefore fails. The second ground ıs a reason 
personal to the plaintiff, namely, that the proposed boy comes from the camp of 
his enemy In Kııshnayya Rao v Suyarao Bahadır Garu?, the Judicial Committee 
held that the refusal of consent by a sapında to the adoption of a boy on the ground 
that the boy proposed was the son of a long standing enemy is not proper and that 
the refusal should be disregarded by the widow The position is much the same in 
the present case The other grounds may be considered together Having regaıd 
to the object of an adoption by a Hindu widow, it can never be a valid objection 
to ıt, that ıt ıs made soon after the death of her husband. ‘The sooner, the better. 
Tt ıs no doubt true that the adoption of a mere gnatı 1s 1ecommended by the 
commentators and the adoption of an only son 1s prohibited by the smrities 
But these are merely moral precepts which do not affect the validity of an adoption. 
The plaintiff did not, ın so many terms, offer his only son in adoption possibly 
because the giving of an only son in adoption 1s not recommended either by Hindu 
law or by popular sentiment Indeed the widow took up this position "The appel- 
lant’s counsel 1elied on the observatıons-of Bhashyam Aıyangar, J. ın Subrahmaniam 
wv, Venkamma?, to the effect that there 1s nothing improper in a sapında propos- 
sing to givg his assent to the widow adopting his own son if such son happened 
to be a nea: sapinda and refusing to give his assent to her adopting a stranger 
or a distant sapinda if there be no icasonable objection to the adoption of his own 
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son İle also referied to the decision of Patanyali Sastrı and Bell, JJ in A.S Nos. 96 
and 256 of 1944. wherein simila: observations ate to be found In the unrepor- 
ted case there were two sapindas each of whom had more than one son and-theie 
was an Offer of one of the sons of either sapında It was held that the sapindas 
were within their rights in iefusing to give then assent to the adoption of a stranger 
or a sapında moie distant than then sons The iefusal of assent on the part of 
the nearest sapındas on the ground stated by them was held to be propei and the 
adoption by the widow ignoring then dissent was declared invalid Then Loid- 
ships do not indicate any solution for the problem which would arise 1f each of 
the two sapindas insisted upon the adoption of his own son as a condition of his 
consent. Here the plaintiff, at the ielevant period, had an only son though he 
was hopeful of having further male progeny. He did not offer his only son in 
adoption ın so many words but assuming there was a hint of such an offer ın the 
correspondence the widow did not like the idea of depiiving him of his only son, 
the same being unshastraic That in such cicumstances the widow could ignore 
the refusal of assent by the plaintiff was laid down by Sır John Wallis, CJ and 
Hannay, J. in Venkatapath v. Punnamma?, After: referring to the dictum of Bhas- 
yam Alyangaı, J , in Subramamam v Venkamma?, the learned Judges observed : 

“ Assuming this to be so, the circumstances of the present case are very different, because here the 
next reversioner has no son and if a son were born to him, the widow would be entitled to object. 
that the adoption of an only son was improper and therefore it would be never necessary to wait for 
a second son to be born to him before he could, with propriety, insist upon this condition’ We think, 
that even assuming that refusal under the circumstances mentioned by Bhashyam Aıyangar, J , 1s 
rustıfiable ıt cannot be said that in the cncumstances of the present case the refusal was Justified, ? 
The ground of 1efusal ın that case appears to be the fact that according to the 
Hindu notions, an adoption of a near sapında 1s preferable to the adoption of one 
more remote But 1 think it will be going too far to say that a widow is bound 
to adopt the only son of the assenting sapinda or wait until he has two sons, a 
possibility which may never occu In A.S No o of 1946 recently decided by 
Rajamannar, CJ and Balakrishna Aıyaı, J. it was observed that the observations 
of Bhashyam Aıyangar, J in Subramanmam v, Venkamma®, above referred to. were 
obiter. 


With the gieatest deference to that great Judge, it seems to me to be ques~ 
tionable whether 1efusal of consent by a sapında to an adoption by the widow except 
on condition that his son should be adopted, 1s a valid or proper iefusal In the 
Medur cases*, as well asin Rajendraprasad Bose v Gopal Prasad Sent, the Judicial Com- 
mittee have freely applied the law relating to powets to test the validity of an adop- 
tion made by a widow pursuant to her husband’s authority The sapında$” power 
of assenting ol refusing assent to an adoption by a Hindu widow 18, ın my opinion, 
a fiduciary power which must be exercised for the end designed, namely, the sub- 
Stitution of an heir by adoption to the deceased person and not for the pul pose- 
of advancing ol pteyudicing the personal interest of this or that sapinda, The 
sapindas are to be regarded as a “ family councıl ”, the natural guardians of the 
widow and the protectors of her mterests. In giving or withholding their consent, 
ıt is their duty, ın this capacity to form an honest and independent judgment on. 
the advisability or otherwise of the proposed adoption, in and with reference to 
the widow’s branch of the family Krıashnayya Rao v Suryarao Bahaduigau®, The 
refusal of assent on the ground of loss or injury to the reversionary or coparcenary 
interest of the dissentient sapında has always been held to be an ımproper sefusal 
(Venkataramarapu v. Papamma® and Kamayya Bhakta v Cina Sooranna’. Such 
a conflict between duty and interest has always been sesolved by the Courts in 
only one way An assent hedged in with a condition that the son of the assenting- 
sapinda alone should be adopted and none else may be in effect a refusal and an 
improper refusal. It amounts to depriving the widow of her choice of the boy 
Oe e —— "50 O) ner CHOICE ol THE böy 
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to be adopted and forcing the sapında $ son on her ın his own selfish interests. If 
there are several sapindas of the same degree having sons of their own, each 
of them might insist on the adoption of one of his own sons and they are rarely likely 
to agree on any partıculaı boy These considerations would have to be kept in 
mind. in deciding whether the obzter dictum, of Bhashyam Aıyangar, J ın Subramamam 
v Venkammat, 1s to be accepted as a correct enunciation of the law applicable to 
all cases’and circumstances In the present case, the learned Judge whose judg- 
ment 1s now under appeal, has expressed his conclusion on this paıt of the case 


in these words, 

“lam of opinion that the plaintiff ın this case v 
motives, ın withholding his consent The widow, 
of the plaintiff Admittedly the nearest sapinda, t 
father of her deceased husband and his consent was $ 


With this, conclusion, I am in entne agreement 
It therefore follows that this Letters Patent App 


missed with costs 
VS a Appeal dismissed. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT —Mr P V. RAJAMANNAR, Chief Justice, MR. Justice VISWANATHA. 
SASTRI AND Mr Justice RAGHAVA Rao é 


yas, in these circumstances, not actuated by proper 
was therefore justified ın disregarding the refusal! 
hen would be Govinda Raju, the paternal grand- 
ufficient to enable her to make a valid adopuon ” 


eal fails and must be dis- 


Ediga Hanumanthappa and another Appellants* 
0 , 
Eerantı Seethayya and Company consisting of Eerantı Seethayya 
Respondents. 


and another 
Gul Procedure Code (V of 1908), Order 21, rules 2 and 15—Decree in favour of frm—Payment outside 
Gourt to one of the partners—Lf binds other partners. 


Per Full Bench (Raghava Rao, J, dissentin 
payment made outside Court to one partner decree 
provided that the other partners decree-holders would be at liberty to es 


why such a payment should not bmd them 
Mohammed Sılar Sahib v Nabıkhan Sahib, (1916) 31 MLJ 93 and Mulhuswamı v Narasimha, 

(1933) 66 MLJ 656 LLR 57 Mad 696, overruled 
Observations of Bhashyam Ayyengar, J ın Peaswamı v Kr 


ILR 25 Mad 431 (FB) not approved 
Appeal against the orden of the District Court, Anantapur, dated 15th January 


1946, in OS No. 147 of 1945, preferred against the order, dated 8th August, 1945). 
inE A No 218 of 1945 1n E. P No 467 of 1944, 1n O S No 1393 of 1942, District 


g) —When a decree 1s passed ın favbul of a firm, 
“holder can bind the other partners decree-holders, 
tablish special circumstances. 


ashna Ayyar (1902) 12 ML J. 166 


Munsıf Court Anantapul . ı 
D Narasarayu and K B Krshnamuth for Appellants — 
T. S. Narasınga Rao and A Balachandıudu for Respondents . 


The Court (CLARK, J) made the following 


Order of Reference to a Full Bench — Thıs appeal ıs filed b 


1942 on the file öf the District Munsif’s Gourt, Anantapur 
e, there was an execution application (E P No 467 


- satisfaction, —E A No 218 of 1945 At that tım 
of 1944) pending The amount due unde: the decree was Rs 3,342-8-0 and the application for 


execution was ın respect of that amount 

The decree-holder ıs a fiefa, Erantı Seethayya and company, consisting of two partners Erantı 
Seethayya and Thallam Suryanarayanappa The apphcation for execution was filed by Erantı 
Seethayya The judgment-debtors’ application to enter up satisfaction was ın respect of an alleged 
payment of Rs 2 750 to the other patner, Suryanarayanappa The judgment-debtors claimed that 
he accepted that amount ın full satisfaction of the decree The payment was evidenced by a receipt 
which has been exhibited as Ex P 1 and the partner, Suryanarayanappa gave evidence 1n support 
of the yudgment-debtors” application He has a four-anna interest ın the firm and, ın cross-examına- 
tion by the counsel appearing for his partner, he admitted that he had not been authorised to coms 
promuse the clam and farther that he and his partner were on ınımıcal terms 

The District Munsif of Anantapur held that the settlement of the decree behind the back of the 
managing partner “1s thoroughly fraudulent and mala fide’? But, on appeal, the District Judge 
of Anantapur did not deal with this aspect of the case I have thought it unnecessary to remand the 
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case for a finding on this point as it is agreed by counsel before me that the only evidence before the 
District Munsif was the recerpt, Ex. P-ı, and the evidence of Suryanarayanappâ, to which I have 
already referred I cannot accept the finding of the District Munsif that the payment was frau- 
dulent and mala fide. This was not suggested to Suryanarayanappa when he was cross-examined. 
All that was suggested to him was that he had no authority to settle the decretal amount for Rs 2,750 
and generally that he was not dealing with the suit or the execution proceedings Accordingly-I hold 
that Rs 2,750 was ın fact, paid by the yudgment-debtors to the partner, Suryanarayanappa and 
the only question 1s whether that payment ss sufficient to discharge the judgment-debtoisefrom ther 
jiability under the decree in favour of the frm Both the courts below have held that it 1s not, and 
have arrived at that decision of this court in Muthuswamı v Narasimha If that was the only decision 
of this Court on the port, there would be no difficulty, butitis not There are two other deci- 
sions to the contrary. They are Durawwamı Sasirıgal v. Venkatarama Ayyar? and Krishna Hande v. 
Padmanabha Hande3, 

Muthuswamı v Narasimha} followed an carlıer decision of this Court ın Mohammad Sıla Sahib v. 
Nabı Khan Sahib, which was expressly founded on the observations of Bashyam, J , ın Pertaswamt v. 
Krishna Ayyan® Mohammad Sılar Sahib v Nabhı Khan Sahıb was algo followed in Thımma Redd: v Subba 
Reddiar®, and Pıicha Kuttıya Pilla, v Doraiswamt Mooppanar”. ‘This 1s an imposing list of authority 
and ordinarily I should have felt complelled to accept the authority of the decision ın Muthuswamz 
v Narasimha? Also, that decision was arrived at in 1934, whereas the latter of the two decisions 
to the contrary was a decision of 1913 However, I feel unable to regard the point as concluded 
by the decision in Muthuswamı v Narasimha! There was no discussion ım that case of the decisions 
arrived at in Duratswamt Sasirigal v Venkatarama Ayyar? or Krishna Handev Padmanabha Hande}, 
although the Bench which disposed of the earlier of those two cases, (Sundara Ayyar and Phillips, JJ ), 
had expressly dissented from the observations of Bashyam J in Pertasamı v Krishna Ayyan® Farther, 
I feel that ıt 1s to be regretted that the point upon which the decision ın Dıratsamı Sastrigal v Venkata- 
zama As)ar? was principlally founded was not considered ın disposing of Muthusamt v .Narasımhat, 


The point concerned section 7 of the Limitation Act and the inferences properly to be drawn from 
the wording of that section 


In view of this conflict, I consider that the following question should be refered for decision 
iby a Full bench - 


“ When a decree ıs passed ın favour of a firm, can payment outside court to one paitner/decree- 
holder bind the other partner/decree-holders ?” 


Accordingly, I direct that this case be placed before the Hon'ble Chief Justice for orders. 
The costs of this appeal will abide the decision of the Full Bench 
(In pursuance of the above Order of Reference to the Full Bench dated 7th 


January, 1948, by Clark, J, this appeal coming on for hearing the Court 
delivered the following © 


JUDGMENTs: The Chief Justice —The question referred to the decision of the 
Full Bench 1s, 


“ when a decree ıs passed ın favour of a firm, can payment outside Court to one partner/decree- 
holder bind the other partner/decree-holders ?” 
"Though the- question is ın general terms, it is necessary to state the facts of "the 
case to understand the implications of the question On 18th August, 1942, the 
District Münsif of Anantapur passed a preliminary decree for sale in a suit on 
a mortgage in favour of the firm of Eerantı Seethayya and company against the 
two defendants who are the appellants before us. The firm was represented by 
its Managing partner, Eeranti Seethayya. The final decree was duly made on 
ı7th July, 1943 On the 12th October, 1944, the execution petition (E.P No 467 
of 1944) was filed by the decree-holder firm by its Managing partner, Eeranti 
Seethayya, to recover a sum of Rs 3,342-8-0, bv sale of the mortgaged properties. 
While this application was pending, on 22nd March 1945, the judgment-debtors 
filed an application under Order 21, rule 2, Cıvıl Procedure Code, for recording full 
satisfaction of the decree, on the ground that they had paid Rs 2,750 to one Tallam 
Suryanarayanappa, a partner of the decree-holder firm on 15th January, 1945 1n 
full satisfaction of the amount due under the decree and had obtained a receipt 
(Ex. P. 1) from hin The managing partner opposed the application on two grounds: 
(1) that payment to one of the partners was not a valid payment, and (2) that 
the judgment-debtors and the other partner had colluded together and brought 
about the receipt fraudulently. The District Munsiff of Anantapur held that 
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the settlement alleged by the judgment-debtois was fraudulent and mala fide 
and that the receipt granted by one of the jomt decree-holders, that 1s, one 
of the partners, was not binding on the other partner who was exe- 
cuting the decree He followed the decision of a Division Bench of this 
court in Muthuswam: v Naasımha!. On appeal, the learned District Judge 
of Ananfapur confirmed the order of the District Munsıf He rested his decision 


on the point of law that one of the joint decree-holders,though they be partners, / 


cannot give a valid discharge by receiving payment out of court without the con- 

currence of the other decree-holders He also followed the ruling in Muthuswami 
v. Narasımha! He did not’give a finding as to the bona fides of the alleged 

payment itself The yudgment-debtots filed a second appeal to this Court When 

it came on for hearing before Clark, J ,he thought it was unnecessary to remand 

the case for a finding on the question of fact He went into the evidence himself,” 
and held that a sum of Rs 2,750 was in fact paid by the judgment-debtors to one 

of the partners, namely, T Suryanarayanappa The only question, therefore, 

which remained for his decision was whether that payment was sufficient to dis- 

charge the judgment-debtors from their liability under the decree 1n favour of 
the firm He found a conflict of authority one this question, and in view of the 

conflict, considered tHat the question may be referred for decision by a Full 

Bench “ : 


Both the Courts below, the learned Judge here, and counsel on either side 
before us, argued this question on the assumption that the decree in favour of the 
firm must be deemed to be a joint decree in favour of the two partners of the firm, 
namely, Eerantı Seethayya and Tallam Suryanaiayanappa. Actually, the name 
of the latter did not find a place in the decree or ın the execution application, but 
it 1s common ground, that he was at all material times a partner of the firm 


Before proceeding to discuss the conflicting decisions on this question, I shall 
1efer to the statutoly provisions whieh have a bearing on the question Under 
Order 21, iule 1, sub-rule (1) 


All money payable under a decree shall be paid as follows, namely 
(a) into the Court whose duty 1s to execute the decree ; or 

(6) out of Court to the decree-holder ş or 

(c) otherwise as the Court which made the decree directs ” 


Rule 2, sub-rule (1) 1uns thus 


“ Where any money payable under a decree of any kind 1s paid out of Court, or the decree 1s 
otherwise adjusted ın whole or in part to the satisfaction of the decree-holder, the decree-holder shall 
certify such payment or adjustment to the court whose duty ıt 1s to execute the decree and the court 
shall record the same accordingly ” 


Though ıt may not appea: to have a direct application, the following provision, 
namely, rule 15 of the same order has been considered as having great relevancy. 
That rule is in these terms 

“(ı) Where a decree has been passed jointly in favour of more persons than one, any one or 
more of such persons may, unless the decree imposes any condition to the contrary, apply for the 


execution of the whole decree for the benefit. of them all, or, where any of them has died, for the benefit 
of the survivors and the legal representatives of the deceased 


(2) Where the court sees sufficient cause for allowing the decree to be executed on an application 
made under this rule, ıt shall make such order as ıt deems necessary for protecting the interests of the 
persons who have not joined ın the application ” 


There 1s one section of the Limitation Act which, to my mind, does throw consider- 
able light on the point ın issue, and that ıs section 7 of the present Act of 1908. 
Section 7 enacts ” 

“ Where one of several persons jointly entitled to institute a suit or make an application for the 
execution of a decree 1s under any such disability, and a discharge can be given without concurrence 
of such person, tıme will run against them all; but, where no such discharge can be given, time wilk 
not run as against any of them until one of them becomes capable of giving such discharge without 
the concurrence of the others or until the disability has ceased ” 
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Two illustrations are appended to this section, which are uiteresting It may be 
mentioned here that the corresponding section of the Indian Limitation Act of 
1877 (Act XV of 1877), namely, section 8, ran as follows 

“ When one of several jomt creditors or claimants 1s under any such disability, and when a dis- 
chaige can be given without the concurrence of such person, time will run against them all, but 
where no such discharge can be given, time will not 1un as against any of them until one of them be- 
comes capable of giving such discharge without the concurrence of the others” 
Money due unde: a decree can be paid out of court to the decree-holder, who pie- 
sumably can give a valid discharge Only Rule 2 insists that such payment shall 
be certified, and recorded Obviously, a payment to an authorised agent of 
the decree-holder, that 1s, a person authorised by the deciee-holder to receive the 
decree amount and give a discharge, would also be a payment to the decree-holder. 
When there are two or more decree-holders and the decıce 1s passed jointly in 
favour of them all, then obviously, payment must be to all of them, because the 
word “ decree-holder ” must mean “ decree-holders ”, when there is a plurality 
of decree-holders It follows that when there are two or more decree-holders, a 
payment to one of them cannot be a valid payment under rule 1 of Order XXI 
which can be certified or recorded under rule 2. This 1s, of course, subject to 
the qualification that if one of two or more deciee-holders happens, to be also the 
authorised agent of the other decree-holder or decree-holders, then he can give 
a valid discharge on behalf of himself and the others So far, there appears to be 
no occasion for controversy But what is contended for by the,respondents and 
controverted by the appellants ıs that the agency empowering one of the decree- 
holders to accept a payment and give a discharge on behalf of the other decree- 
holders must be an agency created afte: the decree, unless the decree itself recognises 
such agency The question, therefore. narrows itselfdown to this, namely, whether 
the agency should be special and post-decretal, or whethe: the agency could be 
general and existing even "before the passing of the decree, though certainly it 
should be subsisting at the time of the pavment and dischaige p 


Taking the case of partners, which 1s the case on hand, section 18 of the Partner- 
ship Act declares what has always been understood as a pııncıple of universal 
application that a partner is the agent of the firm for the purposes of the business 
of the firm. The implied autho1ity of every pattner to bind the firm by any act 
of his done to carry on ın the usual way the business of the firm, 1s subject to other 
provisions of the Act, limiting such power It has neve: been doubted that ordı- 
narıly one of the partners of a firm can 1ece1ve a debt due to the firm and the pay- 
ment to him would be a valid discharge of the debt, binding on the entire firm. 
‘The question is whether there is any principle, either expressly laid ın, or neces- 
sarily to be implied from, any enactment, which ove1tides and puts an end to this 
implied agency ofa partner Any express provision to that effect I have been unable 
to discover But it is contended that this limitation on the power of a partner 
as an agent of the firm necessarily flows from the provisions of Order 21, rule 1 
(1) (5) and rule 15 On the other hand it 1s urged by the appellants that logically 
there 1s no ımpedıment to applying the general law of partnership, under which 
one partner 1s the agent of the other partners even to rights declared by a decree 
of court A partner 1s not expressly prohibited from receiving money due under a 
decree to the firm out of court, nor 1s ıt stated that such a payment would not bind 
the other partners Ifthe decree-holder 1s the firm composed of the several partners, 
that payment to one of them, would be ın law a payment to the firm. If one of 
the partners could have given a discharge by accepting pavment in favour of the 
claim which is the subject matter of the suit before the decree, it does not stand 
to reason—so the argument ran that he cannot do so once a decree 1s passed. As 
the several aspects of the question find support in one ol other of the decisions 
cited to us, I shall now deal with them chronologically. 

The earliest of the cases in Salian Mohideen v Savalayammal! is not of much 


help There one of two decree-holdeis applied for execution of the decree to the 
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full amount. It appeared that the othe; deciee-holder had received a certain 
sum from the judgment-debtor, but the payment had not been certified It was 
held that the payment was valid only to the extent of the share to which the payee 
was entitled, and the court directed that the share due to the payee should be as- 
ceitained, and credit given for it, and the decree should be executed ın favour 
of the applicant for the balance The leained Judgés gave this direction for the 
purpose of determining what order should be passçd under section 231 (corres- 
ponding to Onder 21, 1ule 15 of the present Code) 


In Pertasamı v Krishna Ayyan! the facts were as follows. On goth June 1892, 
a joint decree was passed ın favou of three brothers, who, at the date of the decree, 
were all minois On 31d January, 1896, an application fo. execution was made. 

_ On that date, two of the brothers had attained majority, but one was still a minor. 

On 25th February 1899, the next application for execution was presented, by which 
time the youngest of the biotheis also had attained majority, but three years had 
not elapsed from the date on which he had attained majority It was held by the 
Full Bench that the application was barred by limitation, and the joint decree 
was no longer executable even ın respect of the interest of the youngest of the decree- 
holders Reliance was placed for the decree-holders on section 8 of the Limitation 
Act then in force, but the learned Judges decided that joint_deciee-holders weie 
not “ yoınt creditors’? within the meaning of that section ‘There is nothing in 
the ‘judgment of Sir Arnold White, C J , which is material for the purpose of this 
case İt was in his judgment, that Davies, Benson and Moore, JJ concurred. 
Bhashvam Aıyangar, J , delivered a separate judgment, in which he held that if 
the last preceding application for execution was made ın accordance with law, the 
application before the court, whethe: 1ega1ded as one made by all three joint 
decree-holders or by the youngest brother alone for the benefit of all, or for his 
share was barıed by limitation During the course of his judgment, he made 
eertain observations ın discussing the point whether joint decree-holdeis were joint 
creditors within the meaning of section 8 In his opinion if joint decree-holders 
could be consideréd to be joint credito1s within the meaning of that section, it 
would follow that the execution application of 1899 was not baried because 

“no discharge of the decree could validly be given either by the senior of the major brothers 
or by both without the concurrence of the youngest” 

As the observations he made ın this connection have been the foundation of 
some of the latex decisions, it 1s useful to extract them 2 


“ A payment made out of court only to one of several joint decree-holders cannot bind the others 
unless he was also constituted, by them, an agent for the purpose, ın which case alone the payment 
can be recoided as certified under section 258, Civil Procedure Code... But payment tq one- 
or some of several joint decree-holders cannot operate as a discharge of the decree-debt, nor 
be 1ecorded as certified under section 258, Civil Procedure Code, unless, of course, such person or 

“ persons were duly authorised by the others to accept such payment ın entire or partial satisfaction 
“of the decree ”’ 
Referiing to the position of the managing member of an undivided Hindu family 
as a joint decree-holder, the learnaed Judge said, 

“'The mele fact that one of the joint decree-holdeis 1s the managing membei of an undivided 
Hindu family consisting of the yomt deciee-holders will not empower him to give a valid discharge 
of the decree debt, without the concurrence of the remaining members, any more than 1t will empower 
hım to execute the whole decree, as of right, without the concurrence of the remaining decree- 
holders ” ı 
From an analysis of the observations of the leained Judge on this point, only two 
reasons emerge to support his conclusion first, that the expression ““ decree- 
holder ” will include also the plural ‘‘ deciee-holders” and if the decıce be ın 
favour of two or moie persons as joint decree-holdeıs, the amount should be paid 
to all of them If the learned Judge meant that one deciee-holder as such could 
not give a discharge on behalf of all the decree-holders, the rule is axıomatıc and 
can admit of no argument. But he smely did not mean that in no case could one 
of several joint decree-holders give a valid dischaige, when there were two or more 

deciee-holde:s He himself pomts out that a payment to one only would bind the 
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others, if he was constituted by them an ‘agent for the purpoe. The question,, 
therefore, still remains whether this constitution of one of the joint decree-holders. 
as an agent should be for the special purpose of giving a discharge of the decree- 
debt, or if such constitution could be the result flowing from the general or personal. 
law applicable to the parties Second, that under secton 231, Civil Procedure 
Code (corresponding to Order 21, rule 15) one of the joint decree-holders cannot 
‘execute the whole decree as-of right, without the concurrence of the remaining 
decree-holders, and he has to obtain permission from the court to execute the whole 
decree, and the court may, if ıt sees sufficient cause, allow him to so execute the 
whole decree, and ın that case the court could pass such order as ıt deems necessary 
fer protecting the interests of the persons who have not joined ın the application. 
In drawing any inference from this section, it 15 important to bear ın mind three 
things: namely, that ıt 1s a procedural provision, ıt 1s enabling ın its character, 
and it is general in its application Aa a matter of procedure, ıt lays down that 
when there ıs a decree passed ın favour of two or more persons, 1n special circum- 
stances, one of them alone can be permitted to execute the decree, the ordinary 
rule being that all of them should join in executing ıt It does not profess to effect 
the substantive rights of parties under the general law, and it neither expressly nor 
impliedly says anything about what may happen outside court and without its 
intervention Next, ıt is clearly an enabling section. It does not prohibit any 
act For the sake of convenience, when there is a plurality of deciee-holders, ıt 
permits one of them to execute the decree with the leave of the court It does not 
prohibit the judgment-debtor from paying money due under the decree out of 
court It does not declare to whom it should be paid out of court. Nor does it 
declare the effect of a payment by the judgment-debtor to one of several decree- 
holders Finally, it applies to all kinds of joint decrees, such as for instance decrees 
passed ın favour of several decree-holdeis who may be tenants-in-common owning 
undivided shares ın property, between whom. inter se there 1s no kind of relationship 
of agency and where one of them has no special representative capacity It may 
be, that ın such cases the court, when it allows one of them to execute the whole 
decree, passes such order as ıt deems necessary to protect the inferests of the other 
decree-holders. I am ready to confess that I have considerable doubt as to the 
application of this rule (Order 21, rule 15) to the case of a decree passed ın 
favour ofa firm Taking the case now before us as an mstance, what we find is 
that there 1s a decree passed ın favour of Ferantı Seethayya and Company repre- 
sented by its managing partner, Ferantı Seethayya The name of the other partner . 
does not appear on the face of the dectee ‘The execution petition was filed by 
.Eerantı Seethayya alone as the managing paitner of the firm, and it has been signed 

only by him İn the petition, there is no mention of the name of the other partnet. 
There-was no order obtained under Order 21,rule 15 Under Order 30, rule 
1 (2), where persons sue or are sued as paitneis in the name of their firm, it shall, 
in the case of any pleading or other document required by or under this Code 
to be signed, verified or certified by the plaintiff or the defendant, suffice if such 
pleading or other document 1s signed, verified o1_ certified by any one of such persons. 
I do not see anything which prevents the same rule obtaining ın the case of execution 
applications 1 do not find anything in the Code or in the Civil Rules of Practice 
to compel an execution application on behalf of a firm as decree-holder to be signed 
and verified by all the partners Where a deciee has been passed against a firm, 
execution may be granted, under Order 21 rule 50, not only against the property 
of the partnership, but against any person who has admitted on the pleadings or 
who has been adjudged to be a partner and a decree-holder 1s also entitled to cause 
the decree to be executed against any peison not mentioned ın the decree as a part- 
ner, alleging that he is a partner, and where the lability is disputed, the issue 
can even be tried in a manner in which any issue ın a suit can be tried and deter- 
mined But, even assuming that Order or, rule 1 5 of the Code applies to the 
case of a decree obtained by a firm, ıt does not, in my opinion, directly or indirectly 
affect, enlarge or abridge the rights and obligations of the partners ante? se or im . 
their relation to third parties according to the geneal law applicable to them. 
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There is another aspect of the matter adverted to by Bhashyam Aıyangar, J., 
which must not be overlooked According to him, section 8 of the Limitation Act 
then in force could not apply to the case of joint decree-holders, because one of 
several persons entitled jointly to make an application for execution could not,, 
without the concurrence of others, give a valid discharge binding upon all in respect 
of the matter of the application , though ıt may be that according to the general 
law or the personal law governing them, one of several joint creditors or claimants 
might give a discharge binding upon the others Now, subsequent to this decision 
which was ın 1902, there has been a change ın the section corresponding to section 8 
of the Limitation Act of 1877 Section 7 of the present Act which replaces section 8 
of the Act of 1877 expressly makes ıt applicable to the case of an application for the 
execution of a decree in favour of several persons, and to the contingency of a dıs-- 
charge being given by one on behalf of the other deciee-holders, without the con- 
currence of such persons The two illustrations which were appended to the old 
section 8 have heen reproduced without any alteration This statutory provision, 
to my bind, appears to directly overrule the opinion expressed by Bhashyam Aıyan- 
gar, J, that ın no case could one decree-holder, without the concurrence of the 
otheıs, give a valid discharge binding upon all 


The next case in Duvatswami Sastriar v Venkatarama Iyer} arose under section 7 
of the Limitation Act, 1g08 Sundara Aiyar and Phillips, JJ , held that the managing 
member of a Hindu joint famıly was competent to give a valid discharge of a decree- 
debt due to the family, within the meaning of that section In that case, a decree 
was passed ın favour of two persons who were members of a joint Hindu family, 
of whom the fist plaintiff was the managing member ‘The learned Judges pointed 
to the alternation ın the statute of limitation arfd stated that ıt contemplated the 
existence of cases vvhere one of several decree-holders could give a discharge without 
the concutrence of the others The learned Judges expressly dissented from the 
observations of Bhashyam Alyangar, J , in Perasamıv Krishna Atyan*, in these terms» 

“If the learned Judge really meant to lay down that the provisions of section 257 should be 
construed without reference to the substantive law of the parties ın deciding whether one of them 1s 


entitled to receive moneys for which a decree is passed ın favour of a joint Hindu family, then, with allı 
deference, we aie unable to concur with hım ” 


The learned Judges also pointed out that the language of section 257 of the old 
Code 1s only peımıssıve and does not expressly prohibit the payment to an agent 
or to one having the power of an agent unde: the law of the partnership Their 
following remarks on the scope of Order 21, rule 15 are also relevant 

“It 1s no doubt open to the Court, where the manager 1s obliged to seek its help for realising 2 
decree by process of execution, to direct security to be given for protecting the interests of other mem- 


bers when it sees reason for doing so, but this cannot deprive him of the right to receive the money 
himself if he can do so without the assistance of the court ” 


No doubt, the learned Judges gave as an additional ieason ın support of their con-- 
clusion that ıt had been held by a Division Bench that a managing member would 
have a right to compromise a suit without the consent of the Court where minor 
members of the family are parties to the litigation and are iepresented by the 
managing membe as their guardian The reference 1s to the decision ın Ganesir 
Rao v. Tulyaam Rao? This decision of the High Court was, however, reversed by the 
Privy Council in Ganesh Raov  Tuharam Raot But I agree with the learned Judges 
who decided Krshna Hande v Padmanabha Hande” that the reversal of the decision 
of this Court on that point does not affect the correctness of the conclusion in Dwa1- 
swamı Sasirt v Venkatarama Iyer? .Tuljaram’s case? was decided on the express pro- 
visions of Order 32, rule 7, which prohibits a next friend ol guardian of a minor 
fiom entering into any agreement or compromise on behalf of a mınor, without 
leave of the Court The manager of a ?omt Hindu family, once he accepts the- 
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position of a next friend or guardian of a minor coparcener, to that extent, must be 
deemed to have himself surrendered his rıghts under general law as manager of 
the family There ıs no such express provision when the manager 1s not also the 
next friend or guardian of any of the mınor copaiceneis Then, the prohibition 
will not stand ın the way, and he will be entitled to exercise his powers under the 
general and personal law "That this ss so in spite of the 1 uling of the Privy Council 
in Ganesh Raov Tuljaram Rao! ıs clear from a decision of a Bench of this Court in 
Ramalinga Chettiar v Radhakrıshna Chethar® It was there held that the provisions 
of Order 32, rules 6 and 7 did not restrict ın any way the powers of a father 
or a manager ın a joint Hindu family to receive the amount of a decree and to ge 
a discharge so as to bind a minor member of his family also, who 1s a party to the 
suit, without obtamuing the leave of the Court, ın case where such father or managing 
member 1s not the next friend of the minor, because there 1s no provision, statutol v 
or otherwise, ımposıng such a sestriction 


The next decision ın order of date 1s that in Mahumed Silar Sahib v Nabi Khan 
Sahıb* which sounded a note opposed to that of Duwasuam Sasirı v. Venkatarama 
Jyer* and Kirshna Hande v Padmanabha Hande® In this case, the learned Judges, 
Oldfield and Sadasıva Atyar, JJ , held that where thiee partners held a joint decree 
a payment out of Court of the deciee amount to two of them, cannot bind the thnd 
wholly or in part, unless they had been constituted by him agent for the 1eceipt 
of the decree amount Oldfield, J , contented himself with accepting the statement 
‘of the law by Bhashvam Aıyangar, J, in Pernasann v Kiwshna Ayyan® Sadasiva 
Aryar, J., dealt with the question at greater length He said, 


“ The right of two out of three partners to receive on behalf of the partnership a partnership 


debt which has not merged into a decree, so as to bind the third partner, has no bearing on the decision 
of the question whether when the three partners have become jomt deci ee-holders (and are not merely 
joint private creditors), two of them as such decree-holders can receive the joint decree-debt so as to release 
the yudgment-debtor fiom liability in execution for even a portion of the decree-debt Sir Bhashyam 
Aıyangar's judgment ın Pertasamt v Krishna Ayyan®, in my opinion, establishes that one of the several 
joint decree-holders cannot receive his alleged share of the decree-debt so as to enable the judgment- 
‘debtor to put forward a claim to enter satisfaction of that portion of the decree unless the payee had 
been appointed by all other decree-holders as their agent The status as such agent must either 
appear expressly in the decree or should be expressly created after the passing of the decree, and 
cannot merely be inferred from the position of the payee as managing member of the joint Hindu 
family of the decree-holders or as one of several partners decree-holders see also Lachman Das v 
‘Chaturbhuy Das",” 

With great iespect to the learned Judge, I find no additional and convincing reason$ 
in his yudgment, apart from the 1easons contained ın Sir Bhashyam Aıyangaı's 
judgment. I fail to see the logic of the rule fhat the status as agent must either 
appear expressly in the decree or should be expressly created after the passing of the 
decree I also fail to see why the right of two out of three partners to receive a 
partnership debt which has not merged into a decree so as to bind the third partner 
has no bearing on the question whether ın respect of the same debt two of them as 
decree-holders can receive the joint decree-debt so as to release the judgment-debtor 
from liability : 


Sadasıva Aıyar, J , referred to the decision in Lachman Das v Chaturbhu; Das”. 
In that case, Banerjee and Richards, JJ , held that one out of several joint decree- 
holders was not competent to give a valid discharge for the amount of the joint 
decree, and his position in this respect was not affected by the fact that he and his 
fellow decree-holders were co-executors The conclusion at which the learned 
Judges airived appears to me to be entirely based upon their inference from the 
provisions of section 231 of the.old Code, because they say, : 


“ Under section 231 one of several decree-holders may apply for execution for the benefit of all 
the deciee-holders The inference from the provisions of this section 1s irresistible that one of several 
decree-holdeis cannot give a full discharge of the amount of the decree ” 
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Tt am unable to dıscoveı -any such irresistible ynfeience Moreover, that case 
depended upon the provisions of section 92 of the Probate and Admınıstratıon 
Act, under which one of several executors had power to 1elease a debt due to the 
deceased It ıs doubtful whether this can have a direct beaimg on the question 
before us which 1s a case of payment . 

In Thmma Reddı v Subba Reddiar 3, Sadasıva Aryar and Napier, JJ , applied 
the decision in Mahomed Silar Sahib y Nabi Khan Sahib” to a case of a certification 
under Order 21, rule 2 by two out of four decree-holders In that case, the pay- 
ment was to all the four partners, but two of the partners alone certified the payment 
to Court On this ground, the learned Judges held that the deciee must be deemed 
to be alive in favour of all the deciee-holders so fai as the executing Court was con- 
cerned, though the decree had been discharged except ın the eye of an executing 
Court Actually, however, the application for execution by a transferee from the 
two partners who had certified, was held to be not maintamable and dismissed, 
and if I may say so, eventually justice was done ‘This decision does not cay 
the matter further, nor does the decision of Wallace, J , ın Pichakutie Pıllar v Dorar- 
swam. Moopanar® In that case, a deciee had been passed jointly ın favour of the 
manager of a joint Hindu family and certain minor coparceneis represented by the 
manager as next friend and it was held that a payment to the manager cannot 
be recognised, unless leave of the Couıt had been obtamed under Order 32, 
rule 6, Cıvıl Procedure Code "The case directly fell within the ruling of the Judicial 
Committee in Ganesh Rao v Tulyaam Rao* The learned Judge however was also 
prepared to follow the view of the law‘enunciated ın Mahomed Sıla Sahib v Nabi 
Khan Sahib? 

It ıs not without significance that ın none of the decisions beginning from 
Mahomed Sila: Sahib v Nabı Khan Sahib? was any reference made to the decision in 
Duaıswamı Sasirı v Venkatarama Iye 5 and Krishna Hande v Padmanabha Hande“, 

Then, we finally come to Mulhusıwamı v Narasimhan? decided by Sundaram 
Chetti and Walsh, JJ The facts of that case are practically identical with the facts 
of the case befoie us “The decree was obtained ın the name of the firm 1epiesented 
by the managing partner Subsequent to the deciee, a brother of the managing 
partner, who was another partner, received a sum of Rs 2,100 in full satısfacuon 
of the decree, and put in a memorandum into Couit to record safısfactıon The 
question was whether by reason of the payment a valid discharge of the decree- 
debt had been given, so as to bind the other partners of the firm The learned 
Judge held that ıt had not been Sundaram Chetti, J , who delivered the judgment 
of the Bench, discussed many of the decisions cited before us But, curiously, 
the decisions in Duratswami Sastit v Venkatarama Iye® and Krishna Hande v Padma- 
nabha Hande® were not “referred to We cannot presume that they were cited 
The learned Judge starts with assuming that a decree in the name of a firm.is a 
decree passed generally ın favour of all the partners jointly even for the purpose 
of Order ar, rule 15, Civil Procedure Code As 1 have alıcady indicated, I have 
my doubts on this point When the Code recognises a suit being filed ın the name 
of the firm and therefore a decree being passed in the name of the firm, I fail to see 
why such a décree could not also be executed in the name of the firm and an appli- 
cation for execution signed by one of the partners The learned Judge repeats 
the two reasons found ın the observations of Bhashyam Aryangar, J , ın Perzasane 
v Kıhna Ayyan8, namely, that the “ decree-holder ” includes ““ decree-holders ”’, 
and under Orde: 21, rule 15, one of the joint decree-holders cannot, as a matter 
of right, execute the whole decree I have discussed these two reasons above, 
and I am of opinion that neither leads to the conclusion that a payment made 
to one of the partners of a fiim ın whose favour a decree is passed, out of Court, 
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does not bınd the other partners. "The learned Tudge, at page 7or, concedes. 
that a payment to one of the partners may, under the general law telating to part- 
nership, be valıd and binding on the firm But that circumstance, according 
to him, is not enough to validate the payment to one of them as against the other 
decree-holders, because of the principle of the decision of the Privy Council in 
Ganesh Rao v Tularam Raol With gıcat respect to the learned Jude, I must 
say that then Lordships of the Judicial Committee decided that case on the express. 
Provisions of Order 32, rule 7 “They held'that a managing member or father 
could not do any act ın his capacity as managing member or father, whichshe 1s 
debarred from doing as next friend or guardian without leave of the Court. To 
hold otherwise would be to defeat the object of the enactment. I find nothing 
ın Order zr, rule r or 2 or 15 which has even a remote similarly to the mandatory 
prohibition contamed im Order 32, rule 7 I am clearly of opinion that 
the ruling of the Privy Council in Ganesh Rao v Luljaram Rao! has no bearing on 
the question which falls for consideration in the case before us The learned Judge 
followed the decision in Mahomed Sila Sahib v Nabi Khan Sahib? and Lachmam 
Das v Chaturbyy Das3, which I have already discussed supra 


ir camnot be disputed that if payment of the decree amount 1s made out of 
Court to a sole decree-holder or several joint decree-holders ıt 1s that payment 
which will operate as a sufficient discharge of the debt and it 1s not the act of the 
Court in recording such payment as certified that operates as a discharge ‘The 
Court only, records satisfaction of the decree (vide Penasamı v Krıshna Ayyan*, 
per Bhashyam Aıyangar, J) So, in my opinion, the legal effect of a 
payment out of Court to one of the partners of a firm must be 
determined by the general and personal Jaw applicable to the parties. 
If before the passing of the decree cone of the partners, by receiving 
pavment of the debt which is the subject-matter of the suit, can give a 
valid discharge binding on the othe: members of the firm, logically, J fail to see 
why he cannot do so after the passing of the decree The debt no doubt has merged. 
ın the decree, but even thereafte ıt continues to be a debt No’ doubt, for the 
recovery of the debt, the machinery of the Court is also available after the decree . 
But that fact cannot destroy or prejudice the rights and liabilities of the partners 
enter se, and ın 1elation to third parties It has been said ın some of the decisions 
that the agency unde: the general law 1s not enough, ıt must be a special agency 
created subsequent to the decree for the purpose of receiving the decree amount 
on behalf of all, or an agency expressly declared ın the decree itself Itis not clear 
why the agency should be created subsequent to the decrée Take, for mstance, 
a case in which, before the passing of a decree, the partners of the firm had executed 
a power-of-attorney in favour of a person empowering him to recover monies due 
to the firm under decrees of Court Can ıt be contended reasonably that even ını 
such a case the person holding such a povver-of-attorney cannot receive payment 
of the decree amount on behalf of all? If it ıs sufficient that the agency 1s expressly 
declared in the decree itself, I am prepared to hold that the fact that the decree 
is expressed to be ın favour of a firm amounts to a declaration that each partner” 
is an agent of the other partneıs One can 1ealise that, when the decree 1s merely 
in favour of two ol more decree-holders without anything more appealıng on its 
face, ıt 15 necessary to insist upon proof of special agency conferring the right to 
receive the decree amount on one of them. But when on the face of the decree 
it appears that the decree ısın Favour of the fi m, that 1s, ın favour of all the paıtners 
as such, I think it 1s reasonable to imply that the decree itself declares the rights: 
which the partners would have unde: the general law. 


After a consideration of the several decisions cited before us and the points 
which have been urged before us on either side, I have arrived at the conclusion 
that the answer to the question referred to the Full Bench, namely . 


———— 











I (1913) 25MLJ şo" LR 401A 192 3 (1905) ILR 28 All 252 
ILR 36 Madi ads (PC) 4 (1902) 12 MLJ 166 ILR, 25 Mad. 
2. (1916) 31 MLJ 93 431(FB) * 


~ 


HT] HANUMANTHAPPA 7. EERANTI SEETHAYYA & CO. (F.B.). 227 


— 


“ VVhen a decree ıs passed ın favour of a firm, can payment outsıde Court to one partner 
decree-holder bind the other partner decree-holders ?”” 
must be ın the affirmative, provided that the other partners decree-holders would 
be at liberty to establish special circumstances why such a payment should not 
bind them 

Viswangtha Sastıı, 7 ‘— The short point that arises for decision in this case 
1s whether a payment of money due under a decree passed ın favour of a firm to 
one of the partners of the firm ıs a valid discharge of the debtor’s lability. In 
‘other words, ıs the payment binding on the other partners? An imposing array 
of cases has been presented to us to show that this Court has answered the question 
in the negative The cases are Peonasamı v Krishna Ayyanl, Mahomed Sular Sahib 
v. Nabi Khan Sahıb3, Thimmareddi v Subbareddi5, Pıchakuttı Pillar v Dorgıswamı Moob- 
anar”, Arunachalam v Virappa® and Muthusuamı v Narasimha’ The reasons for 
this cdnclusion are contained in the judgment of Bhashyam Aıyangar, J , in the 
first of the cases above referred to and the subsequent decisions have merely 
purported to follow the reasoning and conclusion of that learned Judge 


Apart from precedents, how does the matter stand on principle and the statute 
law? When several persons enter into a partnership each individual partner 
constitutes the others his agents for the purpose of entering into contracts and tran- 
sactions for him within the scope of the partnership concern and is hable on such 
contracts and transactions as if entered into personally by himself The funda- 
mental idea is that partners when carrying on the business of the firm are agents 
as well as principals The definition of ‘ partnership ” in section 4 of the Indian 
Partnership Act (IX of 1932) 1s an epigrammatic statement of this established rule. 
Section 19 (1) of the same Act lays down that the act of a partner which is done 
to carry on, in the usual way, business of the kind carried on by the firm, binds 
the firm Persons who have entered into partnership with one another are col- 
dectively called “a firm”. Ifa firm lends out money it is open to a partner to 
receive payment in due course from the debtors of the firm and to give discharge 
so as to bind all the partners Indeed, the Madras High Court has gone so far 
as to hold that it ıs open to any one of two or more joint creditors to receive pay- 
ment of a debt (other than a decree debt) so as to bind the other creditors and give 
a valid discharge to the debtor apart fron any question of agency, Barber Maran 
v. Ramanna Goundan”, Annapoornamma v. Akkayya8 and" Falla Satha v Mohamed Rashi- 
duddın?. ‘This view has no doubt been dissented from by some of the other High 
Courts and it is unnecessary to canvass its soundness for the purposes of this case. 
‘Suffice 1t to say that 1f the debt in the present case had not been a decree-debt 
but an ordinary partnership debt, payment'to one of the partners would be bind- 
ing on the other partners and would operate as a discharge of the debtor’s habı- 
jity according to the view of all the High Courts 


Does the interposition of a decree make any difference? In other wonds, 
is there anything ın the Civil Procedure Code to preclude the applicability of the 
substantive law of agency and partnership as above stated to the realisation and 
discharge of decree-debts? It must be conceded that there are instances where 
rules of substantive law have been superseded hy the specific and express pro- 
visions of the Civil Procedure Code Where, for instance, the manager of a joint 
Hindu family comprising minor coparceners or the father of minor sons ın a joint 
family, 1s appointed guardian ad litem for the minor members in a suit, 
the powers of the manager or the father under the Hindu law are con- 
trolled by the provisions of Order 32, rule 7, Civil Procedure Code and he cannot, 
without the leave of the Court, enter into any agreement or compromise on behalf 
of the minors with reference to the, suit and such an agreement or compromise 


— 
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would not be binding on the minors even if ıt was a bona fide settlement of a disputed 
claim and would have been quite within the authority of the manageı or the father, 
ifthere had been no suit in which he functioned as the guardian ad litem of the mmots. 
See Ganesh Raov Tulbaram Rao, Tunna Bı v Vasantha Rao? But the powers of the 
father or managel unde: the Hindu law would remain unaffected if he had not been 
appointed guardian ad /ztem for the minor membeis ın the suit and he could receive 
payment and give a discharge of a decree-debt sc as to bind the minor members 
unaffected by the provisions of Order 32, rule 6, see Ramalınga Chethat x. 
Radhakrishna Chetna 3 Similarly section 66, @ivil Procedure Code, hits at benamt 
purchases at execution sales by erecting a statutory bar to the mainiainabuility of 
suits filed on such a berann title Are there any similar provisions ın the Civil 
Procedure Code qualifying or displacmg the substantive law of agency and 
partnership with zeference to the realisation and discharge of decree-debts ? 
There 1s no such positive or express mandate as is found in Order 32, rules 6, 
and 7, Civil Procedure Code, with reference to an agreement or compromise by 
a guardian ad litem or the receipt of money or other property by the said 
guardian . > 

It ıs said, however, that the effect of Order 21,rules 1, 2 and 15, Civil Pıocedure 
Code, either singly or ın combination, 1s to overtide the substantive law regulating 
the relations of partneis and to disable one of the partners of the firm from receiving 
a decree-debt due to the firm and giving a valid discharge to the debtor Order ar, 
rule 1 directs that all money payable unde a decree shall be paid as follows 

“ (a) into the Court whose duty it is to execute the decree , 


(b) out of Court to the decree-holder ; or 
(c) otherwise as the Court which made the dectee directs 


By virtue of section 13,-clause (2), General Clauses Act, words in the singular shall 
include the plural Therefore, the term “ decree-holder ” ın Order 21, rule 1, 
clause (5) means “ decree-holders ” if there are two or more of them Similarly 
in Order 21, rule 2, clause (1) which speaks of a payment out of Court or adjustment 
to the satisfaction of the decree-holder, the expression “ decree-holder ” means 
ee decree-holders ” if there are two or more of them It may readily be granted 
that where a joint decree is passed ın favour of two or more persons, not related 
as partners, a payment out of Court, ın orde to be binding on all, must be made to 
all the joint decree-holders and that one of several joint decree-holders cannot give 
a valid discharge of the entire decree without the concurrence of the others The 
cases cited at the beginning of this yudement are sufficient authority for the above 
proposition Order 21, rule 15, Civil Procedure Code, is a permissive or enabling 
provision which empowers the Court to execute a decree at the instance of one of 
several decree-holders safeguarding the interests of the others in a suitable manner. 
This rule recognises that even apart fiom any question of agency, express or implied. 
one of several decree-hplders can execute the whole decree for the benefit of the 
all Ido not see how the provision in Order 21, 1ule 15, relating to the executions 
of a yornt decree by the Court at the ınstance of one of the decree-holders conclude 
the matter now. undei discussion It s no doubt the Court’s dutv where a partner 
decree-holder seeks its assistance for realising a decree by the process of execution 
to direct security to be given for protecting the interests of the other decree-holders, 
but this cannot,ın my opmmon, deprive a partner decree-holder of his right to receive 
the money outside Court, if 1t 1s paid, and to grant a discharge 

In mv opinion, there 1s nothing in thee language of Order 21, rules 1 and 2 
or rule 15 to preclude a decree-holder or decree-holders from receiving payment 
outside Court through an agent Let me fake a simple case” Suppose all the 
decree-holders empower one of their number to receive payment of the decree amount 
and the yudgment-debtor pays the decree debt to him who is so authorised to receive 
it. Can it be dented that there 1s a discharge on satisfaction of the decree in such 
a case? Does not the law of agency come into plav and decide the rights of patties ” 
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Again suppose these is a deciee in favour of a money-lender 4, who canles on his 
business through an agent empowered by a power of attornev to realise either 
amucably or by the piccess of execuğon, all debts due to 4 and the yudgment-debtor 
pays a decree-debt to A s agent Isit not as good as a payment to the decree-holder 
A himself and 1s not the Court bound to record satisfaction if the payment is true” 
The answet,can only be ın the affimative In my opinion, 1t makes not the slightest 
difference whether the authority was given to the agent before or afte: the decree 
was obtaıned by 4 and I must express my very resvectful, dissent fiom the follow- 
ing passage in the judgment of Sadasiva Aivar, J ,ın Mahomed Sila Sahib v Nabi 
Khan Sahıbt quoted with appioval in Muthuwamı v Naasımhı? "The passage 
runs as follows ı ı 
“€ The status as agent must either appear expressly ın the decree or should be expressly created” 
after the passing of the decree ” 
“İn the converse case of a decree ın favour of an agent as such, it 1s open to the prin- 
cipal ways tostep ın and execute the decree ol realise the decree ammount out of Court 
by virtue of the realationship between him and the agent decree-holdex Assuming 
that a decree passed in favour of a fim without specifying the partners 1s a decree 
infavour of the partners, as joint decree-holders—a point on whichI share the doubts 
expressed by my Lord—ut cannot be sard that the partners cease to hold a debt 
due to the firm as a partneıshıp asset the momenta decree 1s passed for its recovery 
İs it to be said that the moment that a decree 1s passed for a debt due to the partner- 
ship, the relationship of the partners quoad the decree-debt ceases and they become 
mere joint creditors entitled to the decree amount ın such specific shares as they 
would be entitled to ın the assets of the firm on a dissolution? Jt may be that 
on a dissolution, this asset, 1f 1t continues to exist as a decree, may have to be allotted 
to one of the partners as part ofhis share of the assets and that nothing 1s due to the 
other partners by reason of their overdiawings This aspect of the matter has been 
referred to and relied upon by Sadâsıva Arvar, J , in Mahomed Sıla Sahib v Nabi 
fthan Sahib" to support a view contrary to that I am inchned to take Savs the 
learned Judge, 


“J am very doubtful whether two out of three partners can ın their individual capacities legally 

claim definite shares ın a paiticular decree-debt belonging to themselves and the other partners joint- 
ly, such a decree-debt being only one asset out of the numerous partnership assets I think that they 
cannot make such a claim to own separate shares ın a particular asset any more than a member of 
a joint Hindu family can claim to receive in his individual capacity (or give a valid discharge for) 
his share of a particular debt due by one of the debtors of the joint Hindu family which possesses 
numerous other assets Neither a partner nor a membet of a joint Hindu family can clarm and 
i1eceive a definite share in a particular partnership debt or family debt, as the case may be ” 
Ifthe reasoning 1s correct, the deciee-debt continues to be an asset ofthe pai tne1ship 
like an ordinary debt and 1s not isolated and separated from the rest of the pariner- 
ship assets With the utmost respect I cannot see why the passing of a decree for 
a debt due to a partnership should effect such a vital or radical change ın the ıela- 
tionship of the partners guoad that particular asset and sterilise the powers which 
each of them had to ıcalıse the debt for the benefit of the partnership Nor can I 
see any compelling reason fo1 construing Order 21, iules 1 and ə, Civil Procedure 
Code, as abrogating #10 fanio or overiiding the substantive law of partnership and 
agency 


The enactment of section 7 of the Limitation Act 1s a legislative recögnition 
of the view that under the substantive law, one joint decree-holder might give a 
valid discharge of the entue decree The section postulates that a co-decree- 
holder ın addition to his capacity as a co-decree-holder can have such a legal capa» 
cıty under the general law as would empower hım alone to realıse the decree-debt 
and give a discharge without executing the decree, even if the othe: joint decree- 
holder or decree-holdeıshad been under no disability and had the requisite capacity 
to give their assent or concurrence “The most common instance of such legal 
capacity 1s to be found in the manage: of a joint Hindu family or a partner in a 
a —... 
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firm as shown by the illustration to the old section 8 of the Limitation Act of 1877 
which have been retained ın the corresponding section 7 of the Limitation Act of 
1908, though the illustrations are, as pointed out by my Lord during the course 
of the arguments, somewhat unhappy 1 consider that that part of the reasoning 
of Bhashvam Aıyangar, J , ın Perrasam: v Kiishna Ayyan* based on section 8 of the 
Limitation “Act of 1877 is no longer of value ın view of the enactment qf section 7 
of the Limitation Act. 


It follows from the above reasoning that the decision in Mahomed Sila, Sahib v 
Nabi Khan Sahib? and Muthusamt v .Narasımhağ must be overruled. "The decision 
in Lakshman Das v Ghaturbuy Das? to the effect that one of seve1al executors, though 
empowered by section 92 of the Probate and Admınıstratıon Act (then ın force) 
to give a discharge of a debt to the deceased, loses his statutory power when the 
debt gets merged ın a decree ın favour of all the executors 1s one from which I res- 
pectfully dissent The Civil Procedure Code primarily regulates procedure and 
ın my opinion, there 1s no justification for extending the scope of Order 21, rules 
I, 2 and 15 by a process of judicial interpretation so as to make serious imioads 
on substantive law and exclude a just defence of the judgment-debtor ı 


I have not dealt with the situation that would arise if the alleged payment to 
a partrier decree-holder 1s a fictitious, fraudulent or collusive arrangement intended 
to defraud the other partners decree-holders or if the firm had become dissolved 
and the authority of the partner to receive payment of the decree-debt on behalf 
of all the partners had been terminated to the knowledge of the judgment-debtor 
at the tıme of the payment The present case has proceeded on the assumption 
that there was a continuing or running partnership and the payment was bona fide 
made by the debtor to one of the partners decree-holders 


After I prepared my opinion, 1 have had the advantage of reading the lucid 
and comprehensive judgment just delivered No less, however, than six learned 
Judges of this Court, past and present, have come to a different conclusion and 1 
should be slow to differ from the reasons of those for whom I entertain a genuine 
respect, 1f I could feel any real doubt about the matter. As I differ fiom them, 
I deem it proper to state the reasons which have led me to an opinion, which, 
I am glad to find, coincides with that of my Lord. In other circumstances 1 should 
have been content merely to express my concurrence with him. 


Raghava Rao, 7 —In his order recommending to the learned Chief Justice a 
reference to a Full Bench, Clark, J , has pointed out a conflict between the cases in 
Doraıswamı. Sastrigal v Venkatarama İye” and Krishna Hande v Padmanabha Hande", 
on the one hand and the cases in Pe?:asamı v Knshna Ayyan!, Mahomed Sular Sahib 
vw Nabı Khan Sahib®, Thimma Redd: v Subba Reddiar" and Muthuswami v Narasunha* 
on the other The learned Judge has observed ın relation to this latter line of 
decisions that thev constitute an imposing list of authorities adverse to the appellant, 
in the present case, which he should have ordinarily felt compelled to accept, es- 
pecially ın view of the fact that the decision in Muthuswam v. Narasimha®, the last 
of the latter line of decisions, was of the year 1934, whereas the later of the two 
decisions of the former line was a decision of 1913 Clark, J , has, however, pointed 
"out, as the ground of his not adopting that course, that there was no discussion in 
the case in Muthuswam: v Natasemha® of the decisions arrived at in Doraiswamz 
Sasirigal-v. Venkalatama 1ye 5, and Knshna Hande v. Padmanabha Hande®, although 
the Bench which decided the earlier of these two cases consisting of Sundara Aıyar 
and Phillips, JJ , had expressly dissented from the observations of Bhashyam Aıyan- 
gar, J., ın Per:asami v Krishna Ayyan', which have been followed ın the cases subse- 
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quent to Duratswamı Sastrigal v Venkatarama [yer and Krishna Hande v. Padma- 
nabha Hande? “The learned Judge also expressed a sense of regret that the point 
upon which the decision ın Dorasswamı Sastrigal v Venkatarama Tyerl was principally 
founded, which concerned section 7 of the Limitation Act and the inference properly 
to be drawn from the wording of that section, was not considered by the Bench 
which disposed of Muthuswamt v Naasımha? 

Before 1 actually deal with the point referred, 1 must, ın fairness to the learned 
Judges who decided the case ın Muthuswamı v Narasımha?, point out that although 
there 1s no reference ın terms to the cases in Duraiswami Sastrigal v Venkataiama 
Teri and Krishna Hande v Padmanabha Hande? ın the case in Muthuswami v Nara- 
sınıha3, there ıs an observation with reference to certain decisions quoted in the 
course of the argument before the Bench, as decisions given before the pronounce- 
ment of the Privy Councilin Ganesh Row v Tuljaram Row*, which would certainly 
include the decision ın Duratswami Sastrigal v Venkalarama Iyer, though not the 
decision in Krishna Hande v Padmanabha Hande? 


The able argument of the learned advocate for the appellants based on the 
two cases ın Duraiswamz Sastrigal v Venkatarama İye 1 and Krshna Hande v Padma- 
nabha Hande? has attempted to make two pomts (1) that the observations of 
Bhashyam Aıvangar, J , with reference to section 8 of the Limitation Actethen ın 
force have lost their significance as a result of the amendment of that section by, . 
section 7 of the Act of 1908 which takes in applications for execution as well as suits. 
and (2) that the interpretation placed by that learned Judge on section 231 of 
the Cıvıl Procedure Code then ın force, which corresponds to Order 21, 1ule 15 of 
the Civil Piocedure Code of 1908, 1s erroneous 


With reference to the first of the points, 11 falls to be observed zn amine that, 
while section 8 of the Limitation Act then in force was held by Bhashyam Aıyangar, 
J, as well as his colleagues on the Full Bench not to be applicable to execution cre- 
dıtors for the reasons given bv him at pages 441 and 442 of the case in Perzasamz 
v Arıshna Ayyan?, his discussion of the question of limitation involved in the case also 
proceeded, as would appear from pages 439 to 44.1 Of the report on the basis that 
joint deciee-holders might be regarded as joint creditors within the meaning of 
section 8 On the basis so assumed, the learned Judge points out that the apph- 
cation of the 25th Februarv, 1899, 1s not obnoxious to the law of limitation, whether 
the same ıs regarded as an application for execution of the whole decree made by 
the youngest biothe: alone under section 231 of the Civil Procedure Code or by 
all the three brotheis jointly, inasmuch as no discharge of the decree could validly 
be given either by the senior of the major brothers or by both without the concur- 
rence of the youngest Such a disability to give a vahd dıschaıge on the part of the 
senior of the major brotheis or on the part of both of them without the concurrence 
of the youngest was inferred by the learned Subordinate Judge from the language 
of section 237 of the Civil Procedure Code then in force Order 21, 1ule 1 of the 
present Code which exniessly provided that 

“ all money payable under a decree should be paid unless otherwise directed by the decre“ 
either (a) into the court whose duty it is to execute the decree, ol (6) out of court to th“ 
decree-holder ” 

With reference to the language of that section the learned Judge further observes 
that he need hardly add that the expression “ decree-holder” ın the singular will 
include also the plural, and that, if the decree be ın favoul of two or more persons 
as joint decree-holders, the amount should be paid to all of them, just as, if the 
amount were paid into Court, ıt would have to be drawn from the Court by all 
of them under a joint recemt The learned Judge lower down pioceeds to 
consider the bearing of section 231 of the Cıvıl Procedure Code then ın force— Order 
21, rule 15 of the present Code—on the question before them in a passage which I 
may extiact here 
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“ A payment made out of Court only to one of several joint deci ee-holders cannot bind the others 
unless he was also conslututed, by them, an agent for the purpose, ın which case alone the payment 
can be recorded as certified under section 258, Civil Procedure Code The mere fact that one of the 
yornt decree-holders ıs the managing member of an undivided Hindu family consisting of the joint 
decree-holders will not empower him to give a valid discharge of the decree debt, without the concur- 
rence of the remaining members, any more than 1t will empower him to execute the whole decree, 
as of right, without the concurrence of the remaining decree-holders Under section 241, Civil Pro- 
cedure Code, any one of several jomt decree-holders, constituting a Hindu family, whether he be the 
managıhg member or not, may, if the Court sees sufficient cause, be allowed to execute the whole 
decree and in that case the Court should pass such order as ıt deems necessary for protecting the 
interests of the persons who have not joined ın the application As a general rule such order will be a 
direction to the applicant for execution to furnish sufficient security for the protection of the interests 
of such persons ” 


Such being the basis of the discussion at pages 439 to 441 of the report, however 
obite: the opinion expressed as a result of the discussion may have been, in view of 
the fact that the Full Bench held that joint creditors 1n-section 8 of the Indian 
Limitation Act then ın force did not include joınt decree-holders, J am clearly of the 
opinion that the mere amendment of section 8 of the earlier Limitation Act by 
the Limitation Act of 1908 does not assist the case of the appellant, unless he 1s also 
able to establish the further point that the interpretation placed by Bhashyam Aıyan- 
gar, J , on section 231 of the Civil Procedure Code—Order 21, rule 15 of the present 
Code—is erroneous ‘The amendment of the Statute of Limitation in 1908 does no 
doubt give legislative 1ecognition to the competency of one joint decree-holder 
to give a valid discharge on behalf of the others. As the learned Judges who 
decided Duratswami Sastrigal v Venkatarama İyert point out, and point out, if 1 may 
say so, with respect, correctly, section 7 of the present Limitation Act contemplates 
the existence of cases where one of several decree-holders can give a discharge 
without the concurrence of the others But does it follow from the amendment 
that the lımıts of such competency too stand enlargéd—the limits, J mean, which 
are ımdıcated by Bhashyam Aıyangar, J , ın Perzasamı v Arishna Ayyan?? So much 
in my opinion does not follow ex necessttate re Had an enlargement of such limits 
been contemplated by the Legislature, one should have found an amendment made 
by the Legislature, not merely of the language of section 8 of the earlher Limitation 
Act so as to extend its operation to cases of execution creditors, but also of the language 
of section 231 of the old Civil Procedure Code suitably enough to indicate legislative 
disapproval of Bhashyam Aıyangar, J ’s interpretation of section 231 of the old 
Civil Procedure Code craved by the learned Judge in aid of his conclusion with 
reference to the limits—of agency created by the decree or post hoc—within which 
only one joint decree-holder can give a valid discharge on behalf of others, as well 
as himself In the absence of any such latter amendment, the effect of the former 
amendment seems, to my mind, to be no more and no less than thıs that one 
out of manv joint execution creditors can now give a valid discharge on behalf 
of the others as well as of himself but that the limits of the capacity of a joint 
execution creditor to give such a discharge remain still what Bhashyam 
Aıyangar, J, poimted them out to be in Penasam v Arnshna Ayyan® The 
amendment of the provisions of the Limitation Act effected by the Legislature 
does not, by necessary implication, involve as amendment virtually, though not 
in terms, effected, of the relevant provisions of the Civil Procedure Code or the 
legislative repudiation of “the reasoning employed by Bhashyam Aıyangar, J , for 
defining the limits of the competency of one of the joint decree-holders to give a 
valid discharge on behalf of the others as well as of himself It may be that, if 
Bhashyam Aıyangar, J ’s interpretation of section 231 of the Civil Procedure Code— 
Order 21, rule 15 of the present Code—ıs to be regarded as still correct, the amend- 
ment of the Statyte of Limitation in 1908, which was only intended to place joint 
execution creditors on a line with the other joint creditors, will not be found to be as 
useful as otherwise ıt would be But it is no part of the function of this Court, in 
my opinion, to overrule such interpretation merely for the purposes of rendering the 
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amendment of the Indian Limitation Act ın 1908 more practically purposeful 

After all, it 1s not as if the amendment of the 1elevant section of the Statute of 
Limitation ın 1908 would be rendered altogether nugatory unless Bhashyam Aıyan- 
gar, J.’s interpretation of section 231 of the old Code of Civil Procedure should be 
overruled, Nor am I clear that the process of “ assigning to the Legislature the 
interpretative functions of Courts,” to use the language of Courts-Trotter, J, (as 
he then was) in Chidambaram v Subiamanam? should be so far pushed as to lead 
to the result contended for by the appellants Again, even ın the case of Statutes 
ın pan matara, as pointed out in Halsbury’s 2nd edition of the Laws of England, 
volume 31 on Statutes at page 487, section 612, change of language 1s not necessarily 
conclusive that change of interpretation is intended Nor was it contended before 
us that a change of interpretation of section 231 of the old Civil Procedure Code— 
Order 21, rule 15 of the new Code—was intended by the Legislature by the very 
language of the amended section of the Indian Limitation Act 


The point for consideration, then, ıs whether Bhashyam Aıyangar, J ’s ınter- 
pretation of section 231 of the old Code—Ordeı 21, rule 15 of the present Code— 
iserroneous ‘That, as already stated, 1s the second of the contentions raised by 
Mr Narasaraju Itis true that the language ofsection 231 of the old Code—Order 21, 
rule 15 of the new Code,—ıs not, ın the first part of ıt which uses the word “may” 
and does not run in the negative terms but positive, quite so explicitly mandatory 
or prohıbıtory as the language of section 461 of the old Gode—Order 32, rule 6 of 
the present Code— Butıtıs well known that eventhe word “may” may sometimes 
have to be treated as mandatory and cannot always be treated as only permissive 
or enabling It ıs relevant to notice further that an analogy between the two sets 
of provisions (2 € , section 231 and section 461 of the old Code—Order 21, 1ule 15 
and Order 32, rule 6 of the new Code) has from the very beginning entered into 
a discussion of the question now before us, ın all the decided cases beginning with 
Perasamı v Krishna Ayyan?, and endmg with Muthuswam: v Narasımha?, mncluding 
even Duraiswami Sasingal v Venkatarama Iyer*, and Krishna Hande v Padmanabha 
Hande$ Only, the case in Dwawwamı Sastrigal v Venkatarama İyert differed 
from the interpretation of Bhashyam Aıyangar, J, of section 461 of the old 
Civil Procedure Code on the basis of the decision of Mr Justice Wallis as he 
then was on the original side of the High Court of Madras in Ganesh Row v Tulja- 
zam Row“ confirmed in O S A No 47 of 1908 ın Ganesh Row v Tuljaram Row’ So 
the learned Judges who decided the case in Durarswami Sastiigal v Venkatarama Iyer* 
held that the analogy of the provisions of Order 32, rule 6 no longer existed in 
support of the decision of Bhashyam Aıyangar, | , ın Perasam v Krishna Ayyan? 
The curious thing to notice however 1s that when, by the date of the decision in 
Krishna Hande v Padmanabha Hande5, the High Court’s rulmg in O S A No 47 
of 1908 Ganesh Row v Tul iram Row’ had been definitely reversed by the Privy Council 
in Ganesh Row v Tularam Row®, the learned Judge who decided the case ın Kızshna 
Hande v Padmanabha Hande” still adhered to the decision in Duraswamı Sasirıgal 
v Venkatarama İya* notwithstanding that one part of its reasoning had dıs- 
appeared on account of the ruling of the Privy Council in Ganesh Row v 
Tularam Row9 which pro tanto, rehabilitated the reasoning behind Bhashyam 
Aıyangar, J ’s view in Penasamiv Krishna Ayyan? It seems to me that Bhashyam 
Aıyangar, J ’s view of section 461 of the Cıvıl Procedure Code—Order 32, rule 6— 
rightly anticipated the decision of the Privy Council ın Ganesh Row v Tuljaram Row 
and the only question ıs whether the analogy of that provision drawn upon by 
the learned Judge is well founded 


The force of the analogy as applicable to the case on hand 1s brought out very 
lucidly and more elaborately than even in the judgment of Bhashyam Aıyangar, J , 
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. by Sundaram Chettı, J , ın the case ın Muthuswamı v Narasmha m the following 
passage at pages zor and 702 : 


“ We have no doubt that one of the joint decree-holders though they are partners cannot give a 
valid discharge by receiving the decree amount out of Court without the concurrence of. the other 
decree-holders A payment to one of them may under the general law relating to partnership be valid 
and binding on the firm, but that circumstance 1s not enough to validate the payment made to one 
of them as against the other joint decree-holders, according to the principle of the decision of the Privy 

“ Council reported in Ganesh Row v Tularam Row?, though the particular provision of the Civil 
Procedure Code which their Lordships had to consider was rule 6 of Order 32, Cıvıl Procedure Code 
2 Itıs observed at page 303 as follows 


“The Gourts ın India seem to think that because Rajaram was a party to the suit of 1886 
and was also guardian ad litem for his minor son, who was a member of the joint family whom Rajaram 
was representing, it was open to him to enter into the compromise ın his personal capacity, and, as 
ıt was a bona fide settlement of a disputed claim, ıt became binding on the minor by virtue of his having 
acted as the managing member of the family But they consider ıt to be clear that when he 
himself ıs the next friend or guardian of the minor, his powers'are controlled by the provisions of the 
law and he cannot do any act in his capacity of father o, managing member which he 1s debarred 
from doing as next friend or guardian without leave of the Court To hold otherwise would be to 
defeat the object of the enactment ’ 


After such a clear pronouncement by the Privy Council the fact that Narasimha Ayyar hap- 
pened to be one of the partners in the present case does not help to make the payment to him of the 
decree amount a valid discharge binding on the other decree-holders ”’ 


Whatever might be said against the correctness of this interpretation of Order 21, 
rule 15, Civil Procedure Code, based especially on the analogy of Order 32, rule 6 
of the Civil Procedure Code if the matter were res integra, I should think that, 
although, we, sitting as a Full Bench, have the power to overrule this interpretation, 
we ought to hesitate to do so on the principle of stave decisis especially because the 
point under consideration is one belonging to the domain of procedural law 


. On the whole, I am not satisfied that the view taken ın Periasami v Krishna Ayyan 
and later decisions which have followed ıt, 1s founded upon such plainly erroneous 
construction of the relevant provisions of the Civil Procedure Code as to merit a 
reversal by this Bench ‘That is the consideration which we bear in mind, having 
regard to the statement of the law ın Halsbury”s Laws of England, end edition, 
volume 19 on “ Judgments and Orders”? at page 257, article 557 The view 
taken in Perzasamı v Krishna Ayyan* is founded on a very carefully reasoned exposition 
of the law by that very distinguished Judge, Bhashyam Aıvangar, J , and has been 
followed amongst other Judges by another distmguished Judge, Sadasıva Atyar, J. 
It has stood the field for more than four decades, and 1t 1s not, in my opinion, desirable 
that we should at the present juncture upsetit After all, the intrusion of the general 
substantive Jaw into the region of an adjectival enactment such as the Civil Pro- 
cedure Code (like its intrusien if I may make a parenthetical observation into the 
region of special enactments of substantive law such as the Negotiable Instruments 
Act which adapts the law Merchant of England) must, m my opinion, be kept 
within the strictest possible limits, as such intrusion 1s calculated to create complexity 
and even engender confusion, to impair the certainties of the procedulal law and 
open the door to fraud İt was on this Zənd of consideration that the observations 
of Bhashyam Aıyangar, J, in Persasamı v. Krıshna Ayyanğ apparently proceeded, 
in inferring from the milder language of section 231 of the old Code, a prohibition 
analogous to that contained ın the stronger language of section 461 İt is manifest 
that Clark, J, ın the present case would not himself have declined to follow the 
view taken in Persasamı v Krishna Ayyan® and Muthuswam v Narasimha, but for 
the considerations adverted to by him ın his order recommending a reference to a 
Full Bench which I have endeavoured to prove in the foregoing to be lacking in 
sufficient foundation. 
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I accerdingly answer the question 1eferred in the negative. 


This judgment so far read out I had prepared before the judgments of the 
learned Chief Justice and my learned brothe:, Viswanatha Sastrı, J , were circulated 
to m: After reading those judgments I have entertained no doubt but that the 
case for a view contrary to that taken by that eminent Judge, Bhashyam Atyangar, il 
could not*have been put more strongiv than ın those yudgments Iİ remain un- 
convinced however that the way to approach the decision of the question ieferred 
to us 1s not what I have indicated in the foregoing part of mv judgment How 
far the general law’should be permitted to encroach upon the region of processual 
Jaw and hamper, if not altogether frustrate, the obvious object andhroad purpose 
of the provisions of Order 21, rules 1 and 15, Civil Procedure Code, how far the 
catena of decisions which have sprung up ın this Court after the decision ın Duraısıwamı 
Sastrigal v Venkatarama İPyerl and Krishna Hande v Padmanabha Hande? on the basis 
of the observations of Bhashyam Atyangar, J , which those two decisions, ın my 
opinion, unnecessarily dissented from, should be disturbed in the interest of 
justice at this hour of day—these are the considerations which have determined 
the perspective from which I have approached the decision of the question 
seferred and which account for the difference of opinion between the majority. 
of the Bench and myself as revealed by our judgments Founding myself as 1 have 
done—l hope correctly—on these considerations, I find myself forced to disagree 
with respect with the view of the majority and abide with respect by the view of 
Bhashyam Aıyangar, J , and Sadasiva Aıvar, J , which has prevailed ın this Court: 
more or less uniformly for about half a century subject only to the dissident note” 
struck in Du asswamı Sastrigal v Venkatarama Iyer) and Roshna Hande v Padmanabha 
Hande®, which has been, not altogether without reason, as I have endeavoured 
to show ın the foregoing, taken no notice, or serious notice for over 35 years 


(After expression of the opinion of the Full Bench, this appeal coming on for 
final disposal on 16th March, 1949, before Govinda Menon, J , the Court delivered 
the following Judgment) 

Following the opinion of the Full Bench, ıt has necessarily to be held that the 
satisfaction of the decree to the extent of Rs 2,750 (Rupees two thousand seven 
hundred and fifty only) should be recorded As regards the balance amount due, 
execution will proceed The decision of the lower appellate Court 1s reversed to 
that extent and the appeal allowed so far The appellant will get seven-eighths 
of his costs in the apneal payable by the respondent : 

K 5 “Appeal allowed ın part. 


[FULL BENCH ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mr P V RajAMANNAR, Chef Justice, MR Justice VISWANATHA 
SASTRI AND Mr JusTICE BALAKRISHNA AYYAR 


Molugu Lakshmınarasımhacharyulu and others o Petitroners* 


U 


Marısettı Ratnam and others . Respondents 

Cuml Procedure Code (V of 1908), Order 45, rules 4 and 7—Consolıdatıon of appeals—Requisite conditions 
for ordering— Deposu of separate amounts for security and printing and translation charges in each of the appeals 
consolidated—If nezessary 

Where several suits out of which several appeals have arisen involve the same question for 
determination and were in effect decided ın the trial Court by almost the same judgment (though 
separate Judgments were delivered), and by a common judgment in the First and Second Appeals 
and Letters Patent Appeals, the case falls directly within the scope of Order 45, rule 4, Civil 
Procedure Code and the petitioners for leave to appeal against the judgment in the Letters Patent 
Appeal would be entitled to an order for consolidation of the several suits for the purpose of 


pecuniary valuation 


—— 
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Ramachandra Raju v Appayya, (1915) 2 L.VV 916, explained , Pethu Reddiar v Rajambu Ammal, 
(1948) 2 MLJ 25 LR 751A 153 (PC), relied on 


The petitioners will not be precluded from showing that the ieal value of the subject-matter 
ın the appeals is different from the Court-fee value - 

Chandra Mouleswara Prasad Bahadur v Secretary of State for India, (1931) 61 MLJ 692 ILR. 
55 Mad 106, referred to 


There ıs no doubt no express provision of law corresponding to Order 45, rule 4, Cwil Procedure 
Code, permitting consolidation in respect of deposit of printing charges or furnishing security But 
the proper way of looking at the matter ıs not to search for a special provision of law permitting 
consolidation for purposes of security As after consolidation, the position is that there 1s only one 
appeal to the Privy Council or the Federal Court, the applicant or applicants can be asked to 
furnish security and deposit printing and translation charges only once It may be that having 
regard to the number of appeals consolidated and the number of respondents in the several 
appeals the Court may direct security for a sum in excess of Rs 4,000 So far as printing and 
other charges are concerned, except in special cases, one deposit would suffice 


Ponnammal v Rajambu Ammal, (1945) 1 MLJ 73 ILR 1945 Mad 672, not approved on 
this point 

Petition praying that in the circumstances stated ın the affidavit filed therewith. 
the High Court will be pleased to consolidate € M Ps Nos 3752 to 3756 of 1947 
for leave to appeal to His Majesty ın Council against the judgment of the High 
Court in L P A Nos 55 to 59 for purposes of valuation, hearing, furnishing 
security and paying deposit for the printing of records 


P Somasundaram and KE Mangachan for Petitioners R 
P Satyanarayana Raju for Respondents 


The Court made the following 

ORDER —Of the above applications C M. Ps Nos 3752 to 3756 are applı- 
cations for leave to appeal to His Majesty in Council against the common judement 
and respective decrees ın Letters Patent Appeals Nos 55 to 59 of 1946 They 
must be now treated as applications for leave to appeal to the Federal Court. 
C M P No 3751 of 1947 ıs an application for the consolidation of the several 
appeals for purposes of pecuniary valuation, furnishing of security and deposit 
of printing charges and hearing İt 1s represented that the matter involved in 


C. M P No 3756 has been settled. 


These petitions have been posted before a Full Bench for a decision cn the 
main question arising from C M P No 3751 of 1947, namely, whether the several 
appeals could be consolidated for the purposes of pecuniary valuation There ış 
a further question if leave is eventually granted, whether the appeals could be 
consolidated even for purposes of security and deposit of printing and other charges 
provided in Order 45, rule 7 of the Code of Civil Procedure, so that one set of security 
and printing and other charges would be sufficient It 1s admitted that the subject- 
matter of each appeal by itself ıs not of the value of Rs 10,000 or upwards 


The only provision of law directly applıcable to the matter 1s Order 45, rule 4, 
of the Code of Civil Procedure which runs thus 

“ For the purposes of pecumary Jurisdiction, suits involving substantially the same questions for" 
determination and döcided by the same judgment may be consolidated , but suits decided by separate 
judgments shall not be consolidated, notwithstanding that they involve substantially the same questions 
for determination ” 
It cannot be denied that the several suits out of which the appeals have arisen involve 
the same question for determination, namely, whether the lands situate in the 
village of Moggulla agraharam are lands situate ın an “ estate ” within the meaning 
of the Madras Estates Land Act as amended by Madras Act XVIII of 1936 and 
Madras Act II of 1945 The determination of this question would depend upon 
whether the original grant in favour of the predecessor of the several plaintiffs was 
the grant of an entire village 


It 1s also clear that the suits were decided by the same judgment Certainly 
there 1s a common judgment ın the Letters Patent Appeals, in the Second Appeals 
and ın the First Appeals to the Subordinate Judge’s Court In the District Munsiff’s 
Court, the suits were tried together and evidence was adduced only in one of the 
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suits as evidence common to all the suits What the District Munsiff did was to 
deliver a judgment in the suit ın which the evidence was recorded and to incorporate 
extracts of the findings from that judgment in the judgments of the other suits In 
substance, however, ıt must be considered that the suits were all decided by the 
sam? judgment In Chandra Mouleswara Prasad Bahadur v Secretary of State for İndia" 
it was held that the word ‘judgment’ in Order 45, rule 4, means the judgment 
appealed against, that is, the judgment of this Court and that the provision of that 
rule applies to a case in which the suits were decided by the High Court by the 
sams judgment though they were not decided by the same judgment ın the lower 
Court But in our opinion, even if it is necessary for an application of that rule that 
the suits should have been decided even ın the lower Courts by the same judgment, 
that condition 1s satisfied ın this case In that case though there were two separate 
judgments in the lower Court, a comparison of the so-called separate judgments 
showed that the second judgment was practically a copy of the first judgment re- 
written omitting a few sentences or paragraphs We respectfully agree with the 
observations of Ramesam, J , as regards the nature of such judgments 

“ Ina matter of this kind we think we should look to the spirit of the rule and not the letter 
I think that the yudgments of the lower Court must be regarded as the same judgment ” 
On the plain language of Order 45, rule 4, it appears to us that the case before us 
directly falls within its scope and the petitioners would be entitled to an order 
for consolidation of the several suits for the pu: poses of pecumiary valuation 


A decision of a Bench of this Court ın Ramachandia Raju v Appayya?, was brought 
to our notice as leading to a different conclusion In that case there were four 
petitions for leave to appeal to His Majesty ın Council against the decrees of the 
High Court m four appeals In none of the appeals taken separately was the 
amount or value of the subject-matter Rs 10,000 or utwards, but a ccmmen 
judgment was pronounced ın all the suits and the aggregate value of the suits exceeded 
Rs 10,000 But the learned Judges held that this fact would makc no difference 
and that the avplicants were not entitled to a certificate under section 110 One 
ımportant fact cannot be overlooked in dealing with this decision, namely, that 
there was no application to the Court for a consolidation of the appeals for purposes 
of pecuniary valuation under Order 45, rule 4 of the Code of Civil Procedure 
Though no doubt ıt was argued for the petitioners that the judgment was common 
to all the suits and their aggregate value was over Rs 10,000, the provisions of 
Order 45, rule 4 do not appear to have been brought to the notice of the Court 
In ow opinion, this decision cannot be treated as authority for the position that 
even when several suits are decided by a common judgment and involve sukstan- 
tially the same questions for determination, they cannot be consolidated fcr rul ores 
of pecuniary valuation İfso treated, it would be ın direct conflict with the statutoly 
provision of Order 45, rule 4 


The latest pronouncement of the Privy Council in Pethu Reddiaa v Rajcmbu 
Ammal® supports our view In that case the High Court decreed a suit setting 
aside fourteen sales and a power of attorney and gianted leave to appeal to the 
Privy Council to three vendees only as regards the sales in their favour (Pethu Reddıar 
v. Rajambu Ammal*) ‘The value of all the properties ın dispute on appeal to the 
Board exceeded in the aggregate the sum of Rs 10,000 though the subject-matter 
of the appeals separately did not exceed that amount ın each case A preliminary 
objection was taken before the Privy Council that the High Court had no power 
to grant leave, because the case of each appellant must be regarded separately 
and so regarded the appeals were not of the required value ‘This objection was 
overruled as on the facts of the case there was indeed only one matter in dispute 
and therefore plurality of appellants was not material 


“ 


Even if the petitioners are allowed to consolidate the suits for the purposes of 
pecuniary valuation, the requirements of section 110 of the Code of Civil Procedure 
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will not be satisfied on the valuation in the Courts below But the petitioners will 
not be precluded from showing that the real value of the subject-matter ın these 
appeals is different from the Court-fee value (vide Chandra Mouleswaia Prasad Bahadur 
v Secretary of State for Indiat) A report must therefore be called for from the District 
Munsıff of Bhimavaram on the market value of the Kudivaram interest ın the 
lands forming the subject-matter of the four appeals covered by C M Ps Nos. 
3752, 3753, 3754 and 3755 The report should be sent up before 18th July, 1949. 
One week for objections After the receipt of the report, the applications wili be 
posted before a Division Bench 


There still remains; the question whether as a result of the consolidation of the 
four appeals which we have permitted under Order 45, rule 4, in case eventually 
the petitioners are able to obtain leave to appeal to the Federal Court, they should 
furnish the security and deposit the amount required to defray expenses of trans- 
lation, etc , separately ın each of the apneals under Order 45, rule 7 of the Code of 
Civil Procedure In Ponnammal v Rajambu Ammal? a Bench of this Court consisting 
of Somayya and Chandrasekhara Ayyar, JJ , held that there was no provision of 
law empowering the High Court to consolidate appeals for the purposes of fur- 
nıshıng security for costs vand depositing printing charges in connection with 
appeals to the Privy Council ‘The learned Judges followed the ruling of the 
Bombay High Court in Venkat Rao v Srimvas Rao*, ın which reliance was placed 
on an earlier case of the Patna High Court in Mussamat Bibi Nabı Zoha v 
Rat Baynath Goenka Bahadur". It is quite true that there 1s no express provision 
of law corresponding to Order 45, rule 4 permitting consolidation ın respect of 
deposit of printing charges or furnishing security. Rule 7 of the Privy Ccuncil 
Rules of 1920 ran as follows 

“ Where there are two or more appeals arising out of the same matter and the Court 1s of opınıon 


that ıt would be for the convenience of the Lords of the Judicial Committee and all parties con- 
cerned that the appeals should be consolidated, the Court may direct the appeals to be consolidated ’» 


But ıt will be noticed that this does not expressly refer tö security or printing derosit 


With great respect to the learned Judges in Ponnammal v Rajambu Ammal?, 
we think that the proper way of looking at the matter 1s not to search fer a special 
provision permitting consolidation for purposes of security Under Order 45, 
rule 4, two appeals each of which might not be of the required value of Rs 10,000 
and above may, for the purposes of pecuniary valuation, be consolidated and v ken 
the aggregate value fulfils the condition as to valuation, leave may be granted 
The result would be that notionally the two appeals after such consolidation 
would amount to one appeal, ze, one consolidated appeal Actually in practice 
only one number 1s given by the Privy Council in such cases İf that 1s the DOSI- 
tion, then, the proper construction of rule'7 of Order 45 wovld be that the arplı- 
cant or applicants who has or have been granted leave to file a consolidated appeal 
should furnish security and deposit the amount required to defray the experses 
of translation, etc, ın respect of the consolidated appeal If after consolidation, 
the position ıs that there 1s only one appeal to the Privy Council or the Federal 
‘Court, then the applicant or applicants can be asked to furnish security and deposit 
printing and translation charges only once It may be that having regard to the 
number of appeals consolidated and the number of respondents in the several 
appeals, the Court may direct security for a sum in excess of Rs 4,000 Rule 108 
of the Appellate Side Rules provides that : 

“The security to be furnished under Order 45, rule 7 (1) (a) of the Code of Civil Procedure, 
shall, unless otherwise ordered, be ın the sum of Rs 4,000 ın cash or ın Government securities of 
the approximate market value in the sum of Rs 4,000 ” 

The Court can order in a proper case that a sum ın excess of Rs 4,000 shall be 
furnished as security So far as printing and other charges aie concerned, ıt appears 
to be uareasonable that separate amounts should be deposited in each of the appeals 
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which have been consolidated into one appeal. Except in special Cases, one 
deposit would suffice : 


Though this question does not arise in this case immediately we have ans- 
wered ıt because it 1s concerned with the practice to be followed in a numker of 
cases 


VS. : —— —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —Mr JusTICE SATYANARAYANA Rao 
C M Mathu Kutty Appellant* 
0 


Varee Kutty Resğondent 


Arbıtration Act (X of 1940), sections 34 and 33—Appluation for stay of surt alleging existence of arbitrator 
agreement—Other party pleading agreement to be unenforceable by reason of fraud, undue influence and coercion— 
Duty of Court to try that question in that proceeding uself—Other side, if bound to apply under section 33 of 
the Act—Relative scope of sections 33 and 34 


Where an application under section 34 of the Arbitration Act 1s made alleging that there 1s an 
arbitration agreement the existence of which bars the trial of the suit and the respondent to such a 
petition raises the contention that the alleged agreement 1s unenforceable by reason of fraud, undue 
influence or collusion or even misrepresentatıon, it 1s incumbent upon the Court to try that question 
in that very proceeding It cannot be said that it is obligatory on the part of the person raising 
such a defence to make an independent application under section 33 of the Act The very foundation 
of the jurisdiction of the Court to stay the trial of a suit under section 34 1s the existence of an arbitration 
agreement and when the truth of such an agreement itself 1s disputed or while admitting its truth 
it is pleaded that it is invalid by reason of other vitiating circumstances, there is no reason why ın such 
an event when the question 1s raised and the validity of the jurisdiction of the Court depends upon 
the result of its decision on that question, the Court should not try that issue The scope and the 
jurisdiction of the Court acting under section 34 does not depend upon the nature of the defence 
raised Section 33 of the Act gives an independent right to a person who wishes to challenge the 
existence or validity of an arbitration agreement or award and to anticipate the other side and 
to initiate proceedings to have those questions determined beforehand It does not prohibit the 


- 


Court acting under section 34 of the Act from aeciding a question which 1s raised before it for its 
decision and the deciston on which alone would depend the exercise of its jurisdiction 


Bhagwandas v Atmasıng, AIR 1946 Bom 494, followed 


Appeal against the order of the Court of the Subordinate Judge, Ottapalam, 
dated 24th September, 1947, ın IA No 467 of 19461n OS No 15 of 1946 


K Kuttkrishna Menon and D H Nambudripad for Appellant 
S Venkatachala Sastri and N Sundara Hıyar for Respondent 
The Court delivered the foilowing 


JuDGMENT —This is an appeal by the plaintiffin OS No 15 of 1946 Subordi- 
nate Judge’s Court, Ottapalam, against the order of the learned Subordinate Judge 
staying the trial of the suit under section 34 of the Indian Arbitration Act, X of 
1940 : 

The plaintiff and the defendant are brothers and are the sons of one Cheeran 
Mathu who died ın February, 1944 After the father’s death, there were disputes 
between the brothers regarding the property left by the father and the suit for partı- 
tion was instituted for division of the properties The defendant filed an applı- 
cation under section 34 of the Indian Arbitration Act for stay of trial of the suit 
on the ground that there was an agreement between the parties to refer the disputes 
to five named arbıtratoıs and that ın pursuance of the agreement there was a 
reference to arbitrators It was also alleged ın the petition filed by the defendant 
that the parties filed detailed statements regarding the disputes before the arbıtra- 
tors The agreement to refer the disputes before the arbitrators, 1s dated 19th 
December, 1945 The detailed statement was filed before the arbitrators by the 
parties on the 20th December, 1945 The arbitrators met and recorded deposi- 
tions on the 20th January, 1946 On the 23rd January, 1946, according to the case 
of the defendant there was also a razinama between the two brothers, whereunder 
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some of the disputes between them were actually settled and the arbitrators were 
authorised to carry out the partition of the properties to give effect to the settlement 
of the date He therefore claimed in the petition that in view of the existence 
of an arbitration agreement between the parties under which a reference was made 
to the arbitrators and which reference was pending enquiry before them, the trial 
of the suit should be stayed under section 34 of the Act This application was 
opposed by the plaintiff on various grounds, the most important of which was the 
denial of the existence of a valid agreement referring the disputes to arbitration 


The sum and substance of the plaintiff’s case is that some signatures on some 
papers were obtained by fraud and musrepresentation, particulars of which were 
given ın the counter-affidavıt filed by hım In paragraph 2 of the counter, he 
categorically stated that no reference to arbitration was made to the arbitrators 
and that he had not signed and in paragraph 5 he added that he did not even sign 
any deed of reference knowing the same to be a deed of reference to arbitration or 
understanding the nature of the deed He also denied the existence of the razinama 
between them and that he did not even sign any such document He also raised 
some other legal contentions which were overruled by the lower Court and which 
have not been now pressed before me 


The learned Subordinate Judge who heaid the application refused to take 
evidence on the case of fraud and mısrepresentatıon put forward by the plaintiff 
on the ground that under section 34 of the Act no evidence on the question of the 
validity of an arbitration agreement could be taken as the only right of the person 
raising such defence was to apply under section 33 of the Act, and as the plaintiff 
had not followed that course, ıt was not incumbent on him to take evidence He 
therefore overruled the objections of the plaintiff and passed an order directing 
stay of the trial of the suit as, in his opinion, there was a prima facie valid arbi- 
tration agreement entered into between the parties 


In this appeal by the plaintiff the only argument raised on behalf of the appel- 
lant ıs that the learned Judge was not justified ın refusing to take oral evidence to 
establish his plea that the agreement was vitiated by fraud and misrepresentation 


The Indian Arbitration Act (X of 1940) consolidates and amends the law rela- 
ting to arbitration in British India Before this Act, the law relating to arbitration 
in Presidency Towns was contained ın the Indian Arbitration Act, 1899 and so far 
as the mofussal was concerned, the law was embodied 1n Schedule II to the Code of 
Civil Procedure All these provisions have now been consolidated and certain 
alterations were also introduced ın the law relating to arbitration in India by the 
Act of 1940 


- 


By section 32 of the Act a suit to contest the existence or validity of an arbı- 
tration agreement or award on any ground whatsoever 1s barred and the only manner 
by which those questions can be decided 1s by following the procedure laid down 
ın the Act These sections were introduced for the first tıme by the Act of 1940 
Section 33 enables a party to an arbitration agreement or persoris claiming through 
such a party to challenge the existence or validity of an arbitration agreement 
or an award or to have the effect of either determined by an application to the 
Court That therefore is the procedure indicated by the Act to get a decision 
upon the existence, effect or validity of an arbitration agreement or an award 
Then follows section 34 which entitles a party to an arbitration agreement or a 
person claiming under such a party against whom a legal proceeding by way of 
suit or otherwise 1s taken to apply under the section before filing a written statement 
sor taking any other steps in the proceeding for stay of trial of those proceedings 
on the ground that there 1s an arbitration agreement between the parties which the 
applicant 1s ready and willing to carry out 


The question that arises for consideration now 1s where an application under 
section 84 ıs made alleging that there 1s an arbitration agreement the existence 
of which bars the trial of the suit and when the respondent to such a petition raises 
the”contention that the agreement ıs unenforceable by reason of fraud, undue 
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influence or collusion or even musrepresentation, 1s 1t incumbent upon the Court 
to try that question ın that very proceeding or 1s ıt obligatory on the part of the 
person raising such a defence to make an independent application under section 33 
of the Act ? The learned Subordinate Judge was of opinion that in such a case 
the only course open to the person 1s to apply under section 33 to have the matter 
tried and decided and this :s also the argument advanced on behalf of the defendant- 
respondent ın this Court The very foundation for the jurisdiction of the Court 
to stay the trial of a suit under section 34 1s the existence of an arbitration agreement. 
The applicant comes to Court and asserts that there 1s such an agreement while 
the other side either disputes the truth of such an agreement or admitting its 
truth pleads that it ıs invalid by reason of other vitiating circumstances which are 
open under law for the objector to raise and prove. I do not see any reason why 
in that event when the question was raised and the validity of the jurisdiction of 
the Couıt depends upon the result of its decision on that question, the Court should 
not try thatissue Section 33, ın my opinion, gives an independent right to a person 
‘who wishes to challenge the existence or validity of an arbitration agreement or 
award and to anticipate the other side and to initiate proceedings to have those 
questions determined beforehand İt does not, ın my opinion, prohibit the Court 
acting under section 34. of the Act from deciding a question which 1s raised before 
it for its decision and the decision on which alone would depend the exercise of 
its jurisdiction Fiom this point of view it seems to me that the learned Subordi- 
nate Judge was not justified in preventing the plaintiff from adducing evidence 
on the question of fraud and mısrepresentatıon put forward by him _ If necessary 
the counter filed by the plaintiff may be treated as an application under section 33, 
but I think even this 1s not required 


t 


I am supported ın my view of the sections (32, 33 and 34) by a decision of a 
Bench of the Bombay High Court in Bhagwandas v Atmasing+ The judgment 
of the Court was delivered ın that case by Kania, J (as he then was) In that case 
when the defendant ın a suit made an application for stay under section 34. alleging 
an arbitration agreement, the plaintiff denied the existence of such an agreement 
The argument on behalf of the defendant who filed the application under section 34 
was that in view of sections 32 and 33 of the Arbitration Act, 1940, the plaintiff 
was not entitled to challenge the existence of an arbitration agreement in that 
proceeding and that ıt was incumbent upon the plaintiff if he wanted to have that 
question decided to take out a substantive application under section 33 of the Act 
challenging the existence of the arbitration agreement and obtain a decision of the 
Court on that point This argument found favour before the trial Judge, Coyajee, J , 
but his decision was reversed on appeal by the Bench At page 495 of the report, 
it was stated that the effect of these sections was not to preclude the respondent 
in an application under section 34 to set up the defence of the non-existence of an 
agreement which was propounded by the other side The defendant who applies 
under section 34, ın order to succeed ın his application has to establish the existence 
of an agreement If the plaintiff denies the existence of an agreement, then 1t 
raises an issue between the parties which should be tried under section 34 of the 
Act and the learned Judges saw no impediment for the Court to adjudicate upon 
that issue The question now raised in this appeal, ın my opinion, 1s clearly covered 
by the decision of the Bombay High Court above referred to The learned Subordı- 
nate Judge before whom this case was cited, however, thought that ıt had no applı- 
cation to the facts of the present case as the dispute there was about the existence 
of the agreement itself but, as ın the present case, the plea taken was that it was 
vitiated by fraud, the principle of that case had no application 1 see no difference 
in principle whether the defence raised was the non-existence of the agreement or 
the validity of an agreement The scope and the jurisdiction of the Court acting 
under section 34 does not depend upon theynature of the defence raised, 2 e , whether 
the existence of the agreement itself 1s disputed or whether the existence having 
been admitted, its validity on the ground of fraud and mısrepresentatıon was 
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raised. It is only on this ground the learned Subordinate Judge thought that 
the decision of the Bombay High Court had no application For the reasons already 
stated, I differ from the opinion of the learned Subordinate Judge and hold that 
the decision in Bhagwandas v Atmasıng! apples to the present case 


The learned advocate for the respondent drew my attention to some of the 
cases of the other High Courts WNarsingh Prasad Boobna v Dhanra;, Mills? was a 
decision under the Indian Arbitration Act of 1899 and arose out of an application 
for stay under section 19 of that Act It was held in that case that it is not within 
the jurisdiction of an arbitrator to decide whether a contract as propounded by 
one of the parties contained forged clauses or interpellations or contained clauses 
which were inserted as a result of fraud or mistake and that such disputes which 
go to the root of the matter should be decided ın a sut The decision itself, it may 
be pointed out, was under an Act which did not contain provisions analogous 
to sections 31 to 33 of the present Arbitration Act and the decision ın that case 1s not 
relevant for the decision of the present question There are two decisions of the 
Calcutta High Court in Manck Lal v Shiva Jute Baling? and Baynath Narseria v 
Chhotu Lal Sethı1* In both the cases the question considered was whether ın view of - 
sections 32 and 33 of the Indian Arbitration Act, a party had a right to file a suit 
to establish that there was in fact no agreement to refer to arbitration The answer 
given by the Calcutta High Court was that such-a suit was not barred The deci- 
sion of the Bombay High Court was referred to ın the course of the judgment In 
the first of these cases, the difficulty ın reconciling the language of sections 32 andi 
33 of the Act was pointed out Section 32 of the Act as stated above bars the right 
of a suit even if the existence of the agreement was denied and compels the party 
wanting to raise the dispute to follow the procedure laid down under the Act, and 
the procedure even ın such a case 1s to make an application under section 33 of the 
Act challenging the existence of the agreement But the section opens with the 
words “any party to an arbitration agreement”? and gives to such a party desiring 
to challenge the existence of the agreement a right to apply under the section. 
It was asked in that case with considerable force, 

“ If the existence of the agreement itself was disputed, how could the applicant disputing the 
existence of an agreement be aptly described as a party to an arbitration agreement and how cculd 
such a person apply under section 33 ” 

The solution suggested by Das, J , was that the word “existence” should be ınter- 
preted in a restricted sense as 

“implying the legal existence as opposed to apparent or mere factual existence, 2 € , as opposed 
to a mere semblance of existence ” > 
The same view was also adopted ın the later case Iam, however, not called upon 
to decide in this case and resolve the conflict referred to in the judgments of the 
Calcutta Court The expression “any paity to an arbitration agrecment’ ın 
section 33 taken along with the fact that he 1s the person who challenges the exist- 
ence of the agreement must be understood as having reference to a person who 1s put 
forward as being a party to an arbitration agreement but who does not admit its. 
existence It is not necessary, ın my opinion, to restrict the meaning of the word 
“ existence? ın the manner ın which the Calcutta Judges have done, but may 
be taken as referring ın the context to an agreement which 1s apparent and not 
real ‘The expression only describes the agreement and does not assume the truth 
of the agreement If so understood, there 1s no inconsistency ın the language 
of the section However this may be, it 1s really unnecessary for the purpose of 
the decision of this.case to express any final opinion on the point As the matter 
was, however, argued at length and the decisions were cited before me, I have 
thought ıt proper to refer to them in my judgment | 


It follows therefore that the procedure adopted by the learned Subordinate 
Judge in disposing the application without 1ecording the evidence which the plain- 
tiff was ready and willing to tender cannot be justified The order of the learned 
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Subordınate Judge 1s therefore set asıde and thıs appeal should be allowed and the 
application remanded fo: disposal according to law and in the light of the obser- 
vations contained in this judgment The appellant is entitled to the costs of the 
appeal here from the respondents and the costs of the appellant ın the lower Court 
will be provided for ın the revised order of the learned Subordinate Judge 


V.s.“ Appeal allowed. 


! 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS 


PRESENT —MR JusTICE GovinDA MENON 


Kodurı Narayana Redd: and others ' Appellants* 
0, Yo 
Lebur Gopalareddı and others Respondents 


Costs—Appeal as to costs only —V/hen hes—Scope of the powers of the appellate Court—Competency of the 
abbzllate Court to go into merits of the case and come to a diffzrent conclusion from that of the irtal Court 


An appeal lies against an order of costs only when that order involves a matter of principle or 
where there has been no real exercise of discretion in making the order of costs If the discretion 
was exercised ın fact, the appellate Court would not interfere merely because it would itself have 


exercised the discretion in a different way 


The trial Court while decreeing a plaintiff’s suit and declaring that he was entitled to irrigate his 
lands from a particular canal negatived his right to cut a vent in the canal at a particular point and 
suggested that the plaintiff should seek the help of the Government in the matter and allowed the 
plaintiff only half the costs of the suit. In an appeal by the plamtiff against the order of costs the 
lower appellate Court in holding that trial Court was not yustified in disallowing the plaintiff half 
the costs, went into the whole question and came to the conclusion that the plaintiff was entitled to 
cut a vent in the channel at the place clarmed by him İn second appeal, 

old As it could not be said that the exercise of discrztion by the trial Court was not 
proper, in the circumstances, the lower appellate Court was not justified in going into the 
merits and coming to a different conclusion from what the tııal Court came to, in an appeal for costs 
only without there being any appeal on the other parts of the decree 
- — 
Aoveal against the decree of the Court of the Subordinate Judge, Nellore, ın 
AS No 189 of 1945, dated 14th December, 1945, preferred against the decree of 


Court of the District Munsif, Kavah, in OS No 56 of 1943, dated 2oth January, 


1945 
P Ramachandra Reddı and P Chandra Redd: for Appellants 


K Umamaheswaram for Respondents 


The Court delivered the following 


TUDGMENT —İn this second appeal preferred by defendants 4 to 6 and 8 in 
OS No 56 of 1943 in the Court of the District Münsif of Kavalı against the decision 
ol the Subordinate Judge of Nellore ın AS No 189 of 1945, the only question 
that has been canvassed 1s whether the lower appellate Court was right ın differing 
from the trial Court and holding that the plaintiff ıs entitled to cut a vent at the 
place marked C in the channel mentioned ın the plan filed along with the plaint 


What hapvened was that ın the trial Court the plaintiff was given a decree 
that he was entitled to irrigate his lands specified in the plaint schedule and marked 
yellow in the plan from the channel CE and the defendants were restiained by a 
permanent injunction from interfering with the said right of the plaintiff In 
giving this decree the learned District Munsif towards the end of paragraph 8 of his 
judgment, observed as follows 

“TI therefore hold following the order, Ex P-5, that the plaintiff ıs entitled to irrigate his lands 
from the canal demarcated as CE ~ But he has obviously no right to cut the main canal at point C 
It 1s especially so as that canal has to irrigate a very large extent ofland The proper persons to order 
such a cutting and cross bunding of the canal especially when there is an aqueduct at that point are 
the Government themselves and interference of such things by the cıvıl Court will jeopardise the 
rights of various people As J have already said, the evidence on behalf of the plaintiff ıs all interested 
There may be some truth in what the second commissioner said , when there ıs abundance of water, 
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‘water flows over the small aqueduct into CE The plaintiff is perfectly at liberty to use such water 
for irrigating his lands But ıt may be said that at ordınary times unless the cutting is ordered at C, 
the plaintiff will not be in a position to irrigate properly I can only say that the plamtff is at liberty 
to file this yudgment before the appropriate authorities It 1s certainly open to him, if this can be 
done without any effect upon the irrigation system, it may be so ordered It will also be possible 
‘then that the cutting can be done at the times and for the duration as indicated by the authorities ” 

Tne learned District Münsif allowed the plaıntıff only half the costssof the suit 
The contesting defendants were content to take the decree as it stood, circums- 
cribed as it was with the condition mentioned ın the judgment of the learned District 
Munsif extracted above But the plaintiff having been aggrieved in getting only 
half the costs of the suit, preferred an appeal, and the lower appellate Court in 
holding that the District Münsif was not justified in disallowing the plaintiff half 
the costs, went into the whole question and came to the conclusion that the plaintiff 
was entitled to cut a vent in the channel at the place marked Cin the plan It 1s 
this conclusion of the learned Subordinate Judge that 1s attacked by defendants 
4 to 6 and 8 in the second appeal, and the question 1s whether the learned Subordı- 
nate Judge was justified ın going into the merits and coming to a different conclusion 
from what the District Munsif came to, in an appeal for costs only without there 
being any appeal on the other parts of the decree 


At the very outset ıt has to be remarked that the law 1s quite clear that an 
appeal hes against an order of costs only when that order involves a matter of piin- 
ciple, as where a formal party to the suit against whom no relıef is clarmed is made 
to pay the costs of the suit, or where there has been no real exercise of discretion 
in making the order of costs "This may happen when the successful party 1s deprived 
of his costs or ıs made to pay the costs of the losing party If the discretion 
was exercised ın fact, the appellate Court would not interfere merely because it 
would itself have exercised the discretion in a different way An appeal would 
also he where the order as to costs proceeds up on a misapprehension of fact or law 


The above principles are well settled, and what has to be now decided 1s whether 
the learned Subordinate Judge exercised those principles ın coming to the con- 
clusion he did The plaintiff, as P W 4, deposed that the suit lands were ırrıgated 
by the Thamba channel by taking water into it by cutting an opening ın the southern 
channel and by crossbunding it to the east He also deposed that the Thamba 
belongs to the Government PW 6, the owner of Survey Nos 223 and 224 corro- 
borated the evidence of the plaintiff that the water was taken by an opening in 
BCD and through the Thamba channel to the plaintiff’s land and not through 
Survey Nos 221 and 222 Though it 1s not specifically mentioned ın the plaint 
that the water was being taken by cutting a vent at the place C and through the 
main aqueduct GEE, the definite case put forward by the plaintiff was that he 
was entitled to irrigate his lands by taking water by cutting the vent Raghtly or 
wrongly, the learned District Munsif for the reasons given by him which have been 
extracted by me above was of opinion that at the exercise of his own will the plain- 
tiffis not entitled to have the vent cut into the channel but that it is open to him to 
approach the Governmental authorities to properly work out the decree by taking 
such steps as the authorities deemed fit It may be that this decision was wrong 
But, 1s the appellate Judge entitled to differ from that decision ın an appeal by the 
plaintiff only as regards the costs disallowed to him? 


Applying the principles which are so well known and which have been mentioned 
by me above, it cannot be’ said that the exercise of discretion by the District 
Munsif was not proper It was not done ın any haphazard manner, nor was ıt done 
without giving his attention to the case before him Tn the circumstances it seems 
to me that the learned Subordinate Judge should not have gone into the question as 
regards the rights of the plaintiff to cut the vent ın the channel at the place marked 
C The plaintiff was given the proper guidance ın being asked to approach the 
authorities for getting such reliefs as he may be entitled I am inclined to agree 
with the District Munsif that in the circumstances of the case the proper order 
‘was that he had directed, for ıt cannot be said that ın a Government channel every 
Party ıs entitled to cut vents at the place which he thinks 1s proper for taking water 


: 
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to his lands In the circumstances of the case it seems to me that the learned Subor- 
dinate Judge was not justified in differing from District Münsif 


Such being the case, the second appeal 1s allowed, the decree of the lower 
appellate Court 1s set aside and the decision of the District Münsif is restored As 


it ıs merely a matter of discretion, I direct that both the panties do bea: their costs 
in the second appeal 


Leave to appeal ıs refused 


V s. Appeal allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
© PRESENT —MR Justice RAGHAVA Rao 


“The Revenue Divisional Officer, Tanjore Petitioner * 
v 
S Venkatarama Iyer Respondent 


Land Acquisition Act (I of 1894), sectton g—Claımani failing to specify amount of compensation—Revenue 
Dwisional Officer, uf bound to draw clarmant’s attention to the omısston and require him to supply it 


When a claimant fails to mention the amount of his claim ın the memo filed by him before the 
Collector in pursuance of the notice issued to him under section 9 of the Land Acquisition Act, it 1s 
wrong to say that ıt ıs the duty of the Revenue Divisional Officer to draw the claimant’s attention to 
the omission and require him to supply ıt There is no provision anywhere in the Act casting any 
such obligation on that officer 

Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the Subordinate Judge’s Court, Tanjoie, dated 
ath January, 1949, nI A No 212 of 19481n O P No og of 1948 


The Government Pleader (K Kuttskrishna Menon) for Petitioner 
K Venkataraman for Respondent 
The Court delivered the following 


TUDGMENT —A claimant who had failed to mention the amount of his claim 
in the memorandum filed by him before the Collector in pursuance of ihe notice 
issued to him under section 9 of the Indian Land Acquisition Act sought to make 
good the omission by presenting an application to the Judge under section 25 (3) 
praying that for the reasons stated ın the affidavit filed therewith the Court may 
be pleased to allow that there was sufficient reason for the omission ‘The learned 
Subordinate Judge ordered the petition, and I am not prepared in revision to 
interfere In ordering the petition, the learned Subordinate Judge however obser- 
ved that ıt was the dutv of the Revenue Divisional Officer, wheie a claimant failed 
to specify the amount of compensation, to draw his attention to the omission and 
require him to supply ıt To this observation the learned Government Pleader 
takes exception on the ground that there 1s no provision anywhere in the Act casting 
any such obligation on the officer The learned Government Pleader seems to 
be right in his submission True, there are observationsof Curgenven, J , ın Venkata- 
rama Iyer v Collector of Tanjore) to be found at page 936 which supnort the view 
expressed by the learned Subordinate Judge It ıs difficult however to find any 
warrant ın the statute or on general legal principle for such a view The civil 
revision petition is dismissed, but, ın the circumstances without costs 


vs Petstion dismissed 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR Jusiice Mack 


Bysanı Krishniya Chetty Petitioner” 
0 
Dr Varadacharı Respondent 


Cıvıl Procedure Code (V of 1908), Order 22, rules 4, g and 11 and Limitation Act (IX of 1908), section 5 
—Applıcatıon to set asıde abatement of appeal condoning delay— Duty of advocate of the deceased party to report 
the death of his clrent—Sufficient cause for not making application ın tıme 


There 1s no doubt, no rule of law or procedure which casts a duty on a member of the bar 
appearing for a client to report to the Court that he is dead But itis not open to an advocate, knowing 
that his client 1s dead, to make no report about ıt and to wait for the statutory period of go days to 
expire and then come forward on behalf of the legal representatives in strenuous opposition to a petition 
to set aside the abatement condoning the delay < 


The failure of the legal representative of the deceased party to instruct his advecate about his. 
death can be taken into consideration ın deciding whether under section 5 of the Limitation Act 
the other party has sufficient cause for not making the application ın time 

Petitions ptaying that ın the circumstances stated ın the affidavit filed there- 
with the High Gourt will be pleased to set aside the abatement of the City Civil 
Court Appeal No 28 of 1947, High Court (OS No 371-o0f 1948, City Civil Court, 
Madras) caused by the death of V Satagopacharı, the respondent therem and 
cause Dr Varadacharı the legal representative of the said V Satagopachary to be 
made respondent ın the said appeal. 


. 


C Srımvasacharı for Petitioner 
K $ Champakesa Aryanga and K Srinwasan for Respondent 
The Court made the following 


ORDER —These are applications by the appellantin CC CA No o8 of 194.7 
who was the defendant ın a suit in the City Civil Court to set aside the abatement 
of his appeal consequent to the death of the plaintiff on 8th May, 1948 and to bring 
on record his legal representatives “These petitions were filed on 29th September, 
1948, one month and 22 days beyond the prescribed period of go days under Article 
177 of the Limitation Act "The reason given for the delay ıs the appellant’s ignor- 
ance of the plaintiff’s death 


An important point to be considered in condoning this delay under section 5, 
of the Limitation Act is that the plaintiff fled a memorandum of objections in 
which he appeared by the learned advocate who now strenuously contests these 
petitions on behalf of his legal representatives No report was made to the Court 
about the death of the plaintiff in connection with the cross-obyections filed on which. 
the Court was quite entitled to presume that the appellant was alive so long as the 
learned advocate who continued to appear for him did not report that he was dead. 
An adverse party is also reasonably entitled to make an inference that his adver- 
sary who ıs represented by his learned advocate with a subsisting vakalat 1s alive 
unless the advocate reports to the Court that he ıs dead The learned advocate 
has argued that there ıs no duty cast on a member of the baı apnearıng for a client 
to report to the court that he is dead There 1s of course no rule of law or pro- 
cedure enjoining a simvle obligation ofthis kind on a member of the bar I have 
no hesitation ın exvressing my view that ımmedıately an advocate is informed 
that a client for whom he appears in a pending matter 1s dead, it ıs his simple duty 
to report it to the Court, as all court procedure and posting of cases proceeds on the 
assumption that advocates with subsisting vakalats represent living chents Of 
course, if the learned advocate ıs not informed by the legal representatives of his 
client, he can make no such report The point I would emphasise here 1s that it is 
not open to an advocate, knowing that his client is dead, to make no report about 
ıt and to wait for the statutory period of go days to expire and then come forward 
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on behalf of the legal representatives ın strenuous opposition to a petition to set 
aside the abatement condoning the delay The failure of the legal representatives 
of the defendant to instruct his advocate about his death—for I assume in this 
case that the learned advocate had he known of the death of the defendant, would 
have made a report to the Court—can be taken into consideration ın deciding 
whether ynder section 5 the present petitioner has sufficient cause for not making 
these applications in time 1 have no hesitation ın finding that in the circumstances 
he had ample and sufficient cause for not applying within the go days prescribed. 


The two pétitions, ın the circumstances, are allowed, but without any order 
as to costs 


V.S Petitions allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT — MR P V RA/AMANNAR, Chief Justice AND Mr Justice BALA- 
KRISHNA AYYAR 


V M R Malaıperumal Pillai Petttione: * 
: . 
The Deputy Registrar of Co-operative Societies, Mount 
Road, Madras and others Respondents 


Madras Co-operative Societies Act (VI of 1932), section 51 (1)—Claim under, made to Deputy Registrar 
of Co-operative Soctetıes—Dısposal of clam by Deputy Registrar in the capacity of an arbitrator—Award—Legality 


A claim under section 51 (1) of the Go-operative Societies Act was filed before the Deputy Registrar 
of Co-operative Societies He considered himself both as a Registrar and an arbitrator under sec- 
tion 51 (2) of the Act and made an award purporting to be by the Deputy Registrar and arbitrator. 
On a question as to the legality of the procedure adopted and award made, 


Held, that the award was made in complete disregard of the provisions of the statute and so could 
not be deemed to be an award inlaw The Deputy Registrar exceeded his jurisdiction in professing 
and proceeding to dispose of the case as an arbitrator and as he had clearly acted without jurisdiction 
the order passed by him ın pursuance of which the award was made must be quashed 

Petition praying that in the circumstances stated ın the affidavit filed therewith 
the High Court will be pleased to issue a writ of cerizorarı calling on the first and 
third respondents for the records ın Claim No 42/47-48 on their files and 
quash all proceedings of the first or third respondents, as the case may be in the 
said claim including the award therein purported to be dated 4th November, 1948 


1, G Aravamudhan for Petitioner 


P. Veeraswamt instructed by Crown Solicitor and T Venkatadrı for Respon- 
cients : 


The Order of the Court vvas made by : 


The Chief Fustice —These are two applications for the issue of a writ of 
cerhorarı and a writ of örohibinon respectively and relate to certain 
proceedings commenced by the Triplicane Metal Workers’ Co-overative Produc- 
tion and Sales Society in the following circumstances The petitioner in the two 
petitions was the president of the Society On 27th June, 1947, the Society repre- 
sented by its president filed before the Deputy Registrar of Co-operative Societies, 
Madras, a claim for Rs 8,963-5-7 alleged to be due and owing to the Society by 
the petitioner ‘This claim was apparently made under section 51 of the Madras 
Go-operative Societies Act (Act VI of 1932), sub-section (1) of which says that if 
any dispute touching the business of a registered society arises znter ala between 
the society and its officers, past and present, such dispute shall be referred to the 
registrar for decision 


Now, what should have happened under the provisions of section 51 (2) 
read with Rule XV of the rules made under the Act, was, the Registrar should, 
on receipt of such a reference, have decided to do one of three things, namely, 
o, A, mmm m mmm 

“C M Ps Nos 573 of 1949 and 6622 of 1948 12th April, 1949 
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(1) to decide the dispute himself, or (2) to transfer ıt for disposal to any person 
who has beeninvested by the Local Government with powers in that behalf, or (3) 
subject to such rules as may be prescribed, to refer it for disposal to an arbitrator 
or arbitrators The rules prescribe that where on receipt ‘of a reference under 
sub-rule (1) the Registrar decides under clause (¢) of sub-section (2) of section 51 
of the Act, to refer it for decision by arbitration, it shall be made either to a single 
arbitrator appointed by the Registrar or to a body of arbitrators of whom one shall 
be nominated by the Registrar and one by each of the parties to the dispute 


It 1s contended on behalf of the petitioner that the provisions of the Act have 
not been substantially complied with in the course of the proceedings commenced 
as aforementioned Two contentions were raised on his behalf ‘The first ıs that 
the Registrar referred to ın section 51 (1) and section 51 (2) of the Act 1s the person 
appointed to perform all the duties of a Registrar of Co-operative Societies under 
the Act, and reliance was placed for this contention on the definition of “ Registrar ”’ 
ın section 2 (g) of the Act Section 3 ofthe Act emvowers the Local Government 
to appoint a person to be Registrar of Co-operative Societies for the Presidency 
of Madras, and also empowers ıt, by general or special order, to confer on any 
other persons all or any of the powers of a Registrar under the Act Learned 
counsel for the petitioner contended that a person appointed under this provision 
on whom some of the powers of a Registrar are conferred by the Provincial Govern- 
ment will not be a person who can be deemed to be a Registrar within the meaning 
of the definition ın section 2 (g), because, according to hım, it 1s only when a person 
ıs appointed to perform all the duties of a Registrar that he can be deemed to be a 
Registrar within the meaning of that definition 


His next contention was that even assuming that a person, on whom some 
of the powers of a Registrar have been conferred by order of Government—and ıt 
ıs common ground that the Deputy Registrar ın this case 1s such a person on whom. 
the povvers under section 51 (1) and (2) have been conferred—the procedure laid 
down ın sub-section (2) has not been followed İt 1s clear from a perusal of 
some of the relevant documents to which reference was made by counsel that the 

sputy Registrar considered himself to be both a Registrar and an arbitrator 
wıthın the meaning of sub-section (2) of section 51 In his memorandum dated 
a7th September, 1948, which was communicated to the petitioner, the Deputy 
Registrar specifically says that he was deciding the dispute as an arbitrator On 
the face of it, this communication is based on an obvious confusion of the relevant 
provisions If the Deputy Registrar had decided to decide the dispute under 
section bi (2) (b), he could only decide it as a person to whom it had been trans- 
ferred for disposal by the Registrar He could not in that event dispose of the case 
as an arbitrator İt is also clear that the procedure laid down in Rule XV (2) has 
not been followed There 1s nothing on record to show, and it was represented 
to us by counsel on behalf of the Deputy Registrar that there 1s nothing outside 
the record to show, that at any tıme after the receipt of the reference by the Society, 
either the Registrar orthe Deputy Registrar decided under clause (c) of sub-section 
(2), section 51 of the Act, to refer 1t for disposal by arbitration Obviously, if there 
had been such a decision, the reference must have been made either to a single 
arbitrator appointed by the Registrar or to a body of arbitrators of whom one shall 
be nomınated by the Registrar and one by each of the parties to the dispute 


On 4th November, 1948, eventually an award was made purporting to be 
by the Deputy Registrar and arbitrator, directing the petitioner to pay to the Society 
Rs 6,600 with interest at one pie per rupee per mensem from Ist July, 1947, until 
realisation This award made ın complete disregard of the provisions of the statute 
cannot be deemed to be an award in law The Deputy Registrar exceeded his 
jurisdiction in professing and proceeding to dispose of the case as an arbitrator. 
In his reasons given for the award, the Deputy Registrar says that the question 
raised as to his jurisdiction to try the case as an arbitrator 1s wrelevant On the 
other hand, ıt appears to be extremely relevant to us, and as in this case he has 
clearly acted without jurisdiction, the order passed by him in pursuance of which 


, 
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the award was made must be quashed. CM P No 573 of 1949 1s allowed The 
petitioner will be entitled to his costs from the first respondent. (Advocate’s fee 
Rs 150) 

No orders need be passed on CM P No 6622 of 1948 because apparently before 
the 1eceipt of the order of interrm stay passed on 20th November, 1948, and award. 
was made.on the 4th November, 1948 


Vs C M P No 573 allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mr Justice Mack 


Sreeman Madabusı Vadi Matheba Kanteeravam Satagopa- 
ramanujacharyulu Appellant* 
v - 
Madepallı Venkatarayudu and others Respondents : 
Madras Estates Land Act (I of 1908), sechon 3 (2) (d), Explanation 1 (as amended by Act IT of 
1945) —İnam grant of named village—Exclusion of porambohe— Whether an estate 


Where the ınam register extract shows the village described as Medupallı Agraharam as consist- 
ing of 208 acres of land granted as inam for the personal benefit of the holder, and ıt also shows 
10 acres of poramboke lands “ as included ın the village site, etc” and the personal and service 
ınams comprising 44 acres, 


Held, that the grant ıs of a named village and the mere fact that ıt 1s exclusive of poramboke 
will not take ıt out of the category of an estate within the meaning of the Madras Estates Land Act 
Case-law discussed 


Appeal against the decree of the Court of the Subordinate Judge, Eluru, in 
AS No 246 of 1944 preferred against the decree of the Court of the District Münsif, 
Kovvur in OS No 397 of 1942 

M S Ramachandra Rao for Appellant 

K Bhımasankaram for Respondents 

The Court delivered the following > 


TUDGMENT —This second appeal and these batches of cıvıl revision petitions 
raise the same point for determination, namely, whether Medupallı Agraharam 
ıs an estate within the meaning of section 3 (2) of the Estates Land Act It has 
now two landlords who originally belonged to the same family, Venkataranga- 
charyulu,and Ramanujacharyulu SA No 2235 of 1946 arises out of a suit for 
rent filed by the latter claiming nearly Rs 585 as rent from three tenants The 
District Munsif holding that Medupallı Agraharam was not an estate decreed the 
suit The cıvıl revision petitions arise out of batches of suits for eyectment by these 
landlords in which on a finding that this agraharam was an estate and that the 
tenants had occupancy rights, the plaınts were returned for presentation to the 
Revenue Court The learned Subordinate Judge of Ellore heard all the resulting 
appeals along with other batches of appeals arising out of two other villages, Penta- 
padu Agraharam and Devaracheruvu Kandrika ın a common judgment ın which 
he held that these were all estates under section 3 (2) of the Act He accordingly 
dismissed all the Civil Miscellaneous Appeals as regards return of the plaints for 
re-presentation to the Revenue Court and allowed Appeal No 246 of 1944 ın which ~ 
the District Munsif decieed the suit for rent out of which second appeal No 2235 
of 1946 arises 

The learned Subordinate Judge saw no grounds for differentiating between 
these three Agraharams and treated them all on the same footing on the basis of 
Explanation 1 to section 3 (2) As amended by Madras Act II of 1945,'ıt reads 
as follows 

“ Where a grant as an inam 1s expressed of a named village, the area which forms the subjeci- 
matter of the grant shall be deemed to be an estate notwithstanding that ıt did not include certain. 


——.s 








*S A No 2295 of 1946 and C R Ps Nos. 1362 ıgth April, 1949 
to 1365 of 1946 and 120 to 123 of 1947 - 
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lands ın the village of that name which have already been granted on service or other tenure or been 
reserved for communal purposes ”’ 
There has been a comvlıcatıon as regards this omnibus finding by the leained 
Subordinate Judge as the tenants from these three Agraharams have filed separate 
revision petitions as regards which separate treatment was necessitated In a 
batch of cıvıl revision petitions (Nos 1432 to 1437 of 1946) arising out of thys common 
judgment filed by the landlords of Pantepadu Agraharam and Devaracheruvu 
Kandrıka, I held that they were not estates within the meaning of section 3 (2) (d) 
of the Act, holding myself bound by an unreported Bench decision by Patanyalı 
Sastrı and Bell, JJ 3} m Venkatarangacharyulu v Mukku Ganganna*, ın which Pentapadu 
Agraharam was held to be not anestate even within the meaning of Explanation 1 
as amended by Act II of 1945 In that litigation the original grant of Pentapadu 
Agraharam was produced describing the subject-matter as “ Patha Pentapad 
hamlet of Pentapad vıllage” As regards Devaracheruvu Kandrika, 1t was an 
inam ın Pentavad itself though not included ın two Pentapâd Agraharams, which 
were confirm:d under two title deeds The word “ Kandrika ” itself means part 
ofa village In that batch of revision petitions the tenants of those two agraharams 
made no appearance, doubtless in view of the tenure of Pentapad Agraharam 
having been conclusively determined by the unreported Bench decision to ‘which 
I have referred 

It is now contended that on the basis of that Bench decision, Medupallı Agra- 
haram ıs similarly not an estate under section 3 (2) (d) of the Act ‘The mam regis- 
ter extract, however, shows the village described as Medupallı Agraharam consisting 
of 208 acres of land granted as inam for the personal benefit of the holder It also 
show3 10 acres Of poramboke lands “as included ın the village sıte, etc” and other 
personal and service inams comprising 44 acres Prima facie, there is therefore 
nothing ın the description ın the inam fair register extract which would take this 
village out of the definition of an “ estate © under Explanation 1 ın Act II of 1945, 
it being clearlya named village İtis, however, contended that this same Medunalıı 
Agraharam has already been found by Panchapagesa Sastrı, J , ın am unrepcrted 
decision ın Rangacharyulu v Venkanna? to be not an estate ‘That decision has keen 
placed before ms Panchapagesa Sastri, J, there considered himself bound by 
Venkanna v Lakshmıpathı Razu®, a Bench decision by Leach GJ, and Lakshmana 
Rao, J , ın which there was an extent of go 45 acres described as “vvaste ” “including 
the site of the village ” out of which subsequently the zamindar granted 7 98 acres 
to an individual for his personal benefit The ?afzo decidendi of that decision was 
that the earlier grant was not therefore of the whole village and therefore the amend- 
ıng Act of 1945'could not apply to make it an estate Panchapagesa Sastrı J , 
while avplying this decision to Medupallı Agraharam gave leave to appeal but 
subsequently the landlord and the tenant concerned comvromısed, and any attempt 
to make that an authoritative test case failed ın its objective ı 


Ordinarily the finding of Panchapagesa Sastri J, ın that decision following 
a principle laid down ın a Bench decision would be binding on me Ina subse- 
quent decision, however, Suryanarayanav Venkatadu*, Panchapagesa Sastrı | himself 
in a precisely simular village of Cberu Chintala held it to be an estate covered by 
The amended Explanation r, following another Bench decision in Lakshminarasimhe- 
cha, yulu v Ratnam®, also by Leach CJ and Lakshmana Rao J, in which it was 
clearly held that where the grant 1s of a named village the mere fact that the words 
“ exclusive of poramboke” are used in that grant will not take it out of the category 
of an estate within the meaning of the Madras Estates Land Act, and this 1s ırres- 
pective of whether some of the lands in the village are already held under inam or 
service grants or whether there has been a reservation of part of the village foı com- 
munal purposes It was specifically observed there that the words “ exclusive 
of poramboke ” should not be read as reserving the poramboke Panchapagesa 











ə ə —— 
1 AA O No 584 0f 1944 and A A O 3 (1946) 1 MLJ 300 
No 373 of 1945 4 (1949)1MLJ 520 
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Sastrı, J , “holding himself bound by this Bench decision accordingly found Cheru 
‘Chintala to be an estate though 44 acres of land was shown ın that grant as “ poram- 
boke ” In the case of Medupallı Agraharam only To acres is shown as poramboke 
lands “including the village site, etc” This description cannot possibly by itself 
take this Agraharam out of the definition ofan estate under the amended Explana- 
ton ‘Me finding of the learned Subordinate Judge, therefore, on an mterpre- 
tation of the amended Explanation 1, by itself, was correct so far as Medupallı 
-Agraharam was concerned that it is an estate within the meaning of section 3 (2) (d) 
of the Act 


It 1s interesting to note that ın another case arising from this village even long 
prior to Explanation 1 as amended by Act II of 1945, Chandrasekhara Aıyaı, J 
ın Venkatarangachary v Nagayya* upheld ın revision the finding of the District Münsif 
that this Agraharam was an estate I can see no grounds therefore for acceding 
to the request of the learned Advocate for the landlord either to 1efer the status 
and tenure of Medupallı Agraharam for determination by a Bench nor ın fact, 
‘can I even see any reasons which could justify granting any leave for a further 
appeal In the course of the argument I was asked to grant leave if I should find 
this Agraharam to be an estate following the precedent of Panchapagesa Sastrı, J , 
an his first decision in Rangacharyulu v Mukku Ganganna® He however has clearly 
revised that opinion in his subsequent decision ın Suryanarayana v Venkatarao8. 
Nor can there’ be any doubt now as regaids the correctness of the position that this 
Agraharam ıs an estate 


Second Appeal No 2235 of 1946 1s dismissed with costs and the plamt in the 
suit will be returned by the District Munsiff for presentation to the Revenue Court. 
“The batches of Civil Revision Petitions are also dismissed with costs and an 
Advocate's fee ın each Civil Revision Petition Leave refused > 


VPS Second Appeal and Revision Petitions dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR Justice GovinpA MENON 
“Vemasanı Narasamma Appellant* 
U. 
"Vemasani Rama Naidu and another Respondents 


Lunacy Act (İV of 1912), section 38—Order directing inquisition into a man’s state of mnd—Judıcıal 
-determination—Must be on adequate materials 


An order directing an inquisition mto a man’s state of mind is a very serious thing, and such 
an order 1s intended by the statute to be a judicial determination carefully made upon adequate 
materials . 


Where the Judge has prima facie evidence before him, which consists of affidavits and documents 
filed by consent, there 1s nothing wrong ın his ordering the production of the lunatic, directing his 
examination by a Medical Officer and adjudging hım a lunatic on the strength of the medical report 


> . Saro; Basant Debi v Mahendranath Bhadırı, (1927) 1 LR 54 Cal 836, Muhammad Yakub v Nazır 
Ahmed, (1920) [LR 42 All 504, referred to 


Appeal against the Order of the District Court, Nellore, in O. P No 137 of 
1946, dated 23rd January, 1947. 

I Venkatadn for Appellant 

RK Umamaheswaram for Respondents 

The Court delivered the following 


TUDGMENT —This appeal arises out of pioceedings ın the District Court of Nellore 
in O P No 137 of 1946, which was a petition filed under section 62 of the Indian 


Lunacy Act, praying the Court to make an inquisition about the lunacy of one 
ee ee e 


ı, GR P 536 of 1940 3 (1949) 1 ML) 520 : 
2 AAO 584 of 1944 and A A O 375 of 1945 Js 
*A A O No 135 of 1947 16th March, 1949 
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Vemasanı Chına Rama Naidu and to adyudge him as a lunatic. The further 
prayers were that ın case he 1s adjudged a lunatic, a manager to manage his estate 
may be appointed. : 


The learned District Judge after following a certain procedure about which 
it will be necessary to mention something hereafter, came to the conclusion that this 
China Rama Naidu was a lunatic and he was adjudged as such As a result of this 
finding, he appointed the mother, Vemasanı Narasamma, who was the first 
respondent in the Court below and the appellant in this appeal, as the personal 
guardian of the lunatic and the Government Pleader of Nellore as the manage: of the 
properties of the said lunatic. 


Mr T. Venkatadri appearing for the appellant, who, as stated already, is 
the mother of the lunatic, raises a question regarding the procedure adopted by the 
Court below. It arises this way The petitioner in the lower Court, who is the 
contesting respondent ın this appeal, ıs the paternal uncle’s son of the lunatic and 
“O P No ış? of 1946 was filed on the 24th August, 1946. There are quite a 
large number of endorsements on the petition showing that ıt was returned for the 
rectification of mistakes and corrections of various matters and finally after various. 
vicissitudes the defects were remedied and the petition was re-presented on 28th 
September, 1946 It came up before the learned District Judge for orders on 5th 
October, 1946, when the learned Judge heard arguments on the maintainability 
and the prima facie merits of the petition and reserved orders. The learned Judge 
was of opinion that notice had to be given under section 40 of the Indian Lunacy 
Act to the respondents ın whose custody the alleged lunatic was said to be living, 
to produce him before the Court, and thereafter he would, if necessary, examine 
the lunatic and direct the District Medical Officer at Nellore to examine him and 
send a report about his mental capacity and condition under section 41 On hearing. 
the parties furthe:, the learned Judge would decide whether he would hold the 
inquisition with the aid of two or more assessors or conduct it himself With this. 
object in view, he issued notice to the respondents to produce the alleged lunatic 
ın Court on 30th October, 1946 This o1det was pronounced on 8th October, 
1946 On goth October, 1946, there is an endorsement that the first respondent, 
the mother, was served ın person The second respondent, the brother-in-law 
of the alleged lunatic, was said to have refused notice. Substituted service was 
also ordered, but there 1s also the endorsement that Mr A H R appears for R. 2 
and B R S appears for R 1 After a further adjournment to 18th November, 
1946, on which date the Judge was on casual leave, on 21st November, 1946, 
the advocate for the first respondent undertook to produce the alleged Junatic in 
Court on g9th November, 1946 On that date the alleged lunatic was produced 
in Court and the Judge was of opinion that prima facie he appeared to be a person 
of unsound mınd Therefore he was directed to be produced before the District 
Medical Officer, Nellore, and the petition was adjourned to await the medical 
report. Accordingly the alleged lunatic was examined by P W 1 and his report 
is to the effect that this Vemasanı China Rama Naidu was incapable of acting for 
himself that he is to be taken care of by others both as regards his person and hig, 
property and that he can be certified as a lunatic "The doctor gave evidence on 
6th January, 1947. ‘Thereafter the parties filed documents in Court but no other 
oral evidence was adduced The result was that on 23rd January, 1947, orders 
were pronounced allowing the petition in the manner as stated above by me at 
the outset of the judgment 


Reliance is placed upon the dicta of Rankin, G.J, in Saro, Basan Debi v. 
Mahendranath Bhadurı, where that learned Judge was of opinion that where an 
application is made.for directing an inquisition for the purpose of ascertaining 
whether a person is of unsound mind and incapable of managing his own affairs, the 
first thing which has to be done 1s that the learned Judge, either with notice to the 
lunatic or without notice, should carefully consider whether the case is one which 





1, (1927) IL.R. 54 Cal. 836. 
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calls for an order duecting an inquisition In the words of the learned Judge, 
an order directing an inquisition into a man’s state of mind ıs a very serious thing, 
and such an order 1s intended by the statute to be a judicial determination carefully 
made upon adequate materials If the Judge considers that ıt calls for an order 
directing an inquisition, then it is his obvious duty to record an order duecting an 
inquisition When once that ıs done, then the petition is a spent petition, which 
has served its primary purpose. The Judge should then, by the combined operation 
of section 64 read with sections 40, 41 and 42 of the Indian Lunacy Act, take certain 
steps with regard to notice and such notice should be given as provided by section 40 
of the Act. Thereafter he should hold the inquisition either by himself or with the 
aid of assessors ‘This decision to a certain extent 1s based upon the observations 
contained ın the judgment of the Bench of the Allahabad High Court in Muhammad 
Yaqub v Nazir Ahmedi where Piggot and Walsh, JJ , came to the conclusion that 
an application for an inquisition should ordinarily be supported by an affidavit 
or by examination on oath of the applicant, and by a medical certificate of some 
doctor as to the condition of the alleged lunatic It would also be desirable, in 
many cases, that the Judge should seek some personal interview with the alleged 
lunatic with a view to satisfy himself that there 1s a real ground for supposing the 
existence of an abnormal mental condition which might bring the person within 
the Lunacy Act. Both these judgments as well as certain English cases, vz, In re 
E $ ,2 and In re John Mclaughlin? were considered by Tek Chand, J , in 7ekadeoz 
v. Gopaldas+ The learned Judge also came to the conclusion, similar to that 
arrived at by the Judges of the Calcutta and the Allahabad High Courts and made 
certain observations which are highly useful to Courts in dealing with such lunacy 


applications. 


What we have therefore to see 1s whether the learned District Judge in this 
case has directed his judicial attention to the proper procedure that should be 
followed in matters of this kind Mr Venkatadri says that before the learned 
Judge directed the mother to produce the lunatic before the Court, he ought to 
have been satisfied by taking evidence prima facie or by other papers placed before 
hım that there 1s a case for hım to enguire. Not having done so, the entire procedure 
is vitiated bythe initial irregularity in his action It seems to me that having regard 
to the course which the petition took and having regard to the previous history of 
the fight between the appellant and the respondents which had gone through the 
gamut of a Sub-Court suit as well as an appeal in the High Court, the learned 
Judge need not have gone into the elaborate procedure to find out whether prima 
facie it was proved that this China Rama Naidu was a lunatic or not Ex P-o, 
filed in the lower Court was the deposition of the present appellant in O S. No 58 
of 1942 which came up to this Court in A S. No. 545 of 1944 This deposition 
was filed by consent of parties and was treated as admissible in evidence by the 
learned Judge We find there the appellant, the mother, stating that her son 1s 
mad and that she had to borrow money for his upkeep There are also other 
statements, especially those contained in the counter-affidavit here, that this China 
Rama Naidu was a person of unsound mınd, incapable of taking care of himself 
and such being the case, I am satisfied that the learned Judge had prima facıe evidence 
before him before he directed the examination of the lunatic by the Assistant District 
Medical Officer. In Ex P-2 the appellant also says that she had been getting her 
son treated‘ by borrowed money. There 1s further, the recital contained in the 
judgment of the Subordinate Judge mn O S, No, 58 of 1942, which judgment also 
has been filed by consent of parties, that the second plaintiff therein who 1s the 
alleged lunatic was a person who was incapable of looking after himself and therefore 
alunatic The learned Subordinate Judge found that P W 1, the mother, was the 
guardian of the lunatic, the second plaintiff In these circumstances, it seems to me 
that there was nothing wrong in the procedure adopted by the learned District Judge 
before he directed the production of the lunatic by the mothe: in whose custody 
———— “4 a ———““——————. ncn X—.— 
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he was then It is worthy of note that the appellant’s counsel did not dispute the 
fact that this China Rama Naidu was a person who could not take care of himself. 
In fact the undertaking to produce the lunatic itself 1s proof enough that China 
Rama Naidu was not a person ın his ordinary senses and was more ın the nature 
of a person who could be directed by volitions and wills other than that of himself. 
I am therefore of opinion that the preliminary point urged by the learndd advocate 
for the appellant 1s unsustainable and has to be rejected 


The next question 1s whether on the materials placed before the lower Court 
the learned District Judge was justified ın making the order he did: As stated 
already, the only piece of oral evidence that was before him was the evidence of 
the Assistant District Medical Officer who kept the alleged lunatic under obser- 
vation for a period of nearly two weeks and came to the conclusion that he should 
be declared and certified as a lunatic There was no serious cross-examination of 
the doctor "The only answer that was elicited from him in cross-examination 
was that his observations were confined to the present condition of the lunatic. 
Before the learned Judge, the petitioner filed Exs P-1 to P-4, and the respondents 
filed Exs, D-1 to D-7 The learned Judge has exhaustively considered the scope 
and effect of these documents and was of opınıon that ıt was eminently a fit case 
for the application of the Indian Lunacy Act 1 have not been shown any reasons 
why I should disagree from the learned District Judge in this conclusion The 
Judgments in O S No 58 of 1942, and the appeal therefrom do not in any way 
help the present contention of the appellant Her own deposition in O. S. No, 58 
of 1942, cuts the ground under her feet now when she disclaims that her son is a 
man of unsound mind _ Having carefully considered the judgment of the learned 
_Judge I see no reason to come to a different conclusion from him. 


Mr. Venkatadrı then contends that there was no justification for appointing 
the Government Pleader of Nellore as the manager of the property of this lunatic. 
According to him the first respondent who initiated the proceedings in the Court 
below was actuated by malice and ill-will and the petition therefore should not 
have been entertained I would certainly have agreed with that contention were 
ıt not for the fact that ıt has now been proved that China Rama Nadu should be 
looked after both as regards his person and property by somebody other than 
himself o Itıs very difficult to probe into the minds of men and find out the motives 
that actuate human actions. But in the present case, whether the first respondent 
is actuated by ill-will against the appellant or not, I cannot say that he was not 
justified ın applying to the lower Court for the appomtment of a guardian for China 
Rama Naidu İt ıs contended that the appellant had alienated the share of the 
property which she got by hard and strenuous fight with the paternal uncle for the 
purpose of meeting the food and the treatment expenses of this lunatic The 
learned advocate strenuously argues that the outcome of appointing a person as 
manager would be that litigation will be started to invalidate the same, but for which 
it would have been difficult to feed the lunatic at all These are matters which 
have to be decided ın the fresh litigation if any that the manager of the property 
may or may not undertake to bring hereafter. 1 do not think that I can dismiss 
the petition ın the present conditions on account of the fact that an alienation 
about the validity of which the High Court on a previous occasion did not express 
any opinion might be re-opened and old matters of controversy would be resuscitated. 
In these gırcumstances | am unable to accept the argument put forward by the 
earned Counsel for the appellant. 


” 


The appeal therefore fails and ıs dismissed with costs. 


VPS. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :-—Mr_ JUSTICE SOMASUNDARAM 
M Ganesan Petitioner * 


Motor Vehicles Act (İV of 1939), sectton 116—Scope of—Driving in a narrow place and knocking down 
a person—Rtsh taken through error of şudemeni—Crumınal lability 


o 
In cases of accidents one must keep out of one’s mind the prejudice that inevitably creeps ın by 
reason of the fact that lives have been lost and the responsibility for the same ultimately rests with 
none else but the accused This prejudice 1s bound more or less to reflect on the question of the 
culpability of the accused and give rise to false issues which tend. to cloud judicial vision The task 
of heeping out the prejudice 1s no doubt a difficult one, but ıt has got to be performed 


Under section 116 of the Motor Vehicles Act driving a motor vehicle on a road recklessly, per se 
1s not punishable, but only dangerous driving Where a motor bus driver thinks he could get the 
bus through the interspace available without hitting against any alien body, but ın spite of it an 
accident takes place, he 1s not to blame He will be guilty not of dangerous driving but of only an 
cıror of judgment which is not punishable under the Act 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Court of the Chief 
Presidency Magistrate, Egmore, Madras, dated 3rd March, 1948, m GC C. No. 


3057 of 1947 
Bası Reddit, A C Muthanna and R. Ramachandra Redd: for Petitioner 
The Public Prosecutor (V A Ethuraj) for the Crown Prosecutor for the Crown. 
The Court made the following 


ORDER —The petitioner ın this case has been convicted by the Chief Presidency 
Magistrate of offences under section 338, Indian Penal Code, and section 116 of 
the Motor Vehicles Act and sentenced to three months’ rigorous imprisonment 
for the offences under section 338, Indian Penal Code and one month rigorous. 
imprisonment under section 116 of the Motor Vehicles Act, the sentences to run 
concurrently 


The case relates to an accident which happened at about 11 A M, on 22nd 
October, 1947, and the facts are these , On the day of occurrence, a tram car 
proceeding towards Mylapore stopped at the tram stop opposite the Wellington 
cmema A bus, M SC No 8751 wasalso.going towards Mylapore "The petitioner 
was the driver of that bus A head constable who was travelling in the tram was 
trying to get down through the frontleft passage ofthetram Ashewas attempting to 
alight keeping his legs on the footboard, the 1ear right side body of the accused’s bus 
dashed against the foot board of the tram and as a result, the constable was injured 
in the leg He was taken to the hospital and it was found that four bones in the 
left leg had been fractured Ten days later he died on account of Pneumonia and 
weak heart According to the medical evidence, the injuries would not have been 
fatal but for the other two complications that the constable had "The injuries 
were therefore grievous in nature The accident, as stated already, happened while 
the tram was stationary at the Wellington stop İt 1s in evidence that paint from 
the rear right side of the body of the bus was scraped to an extent of about one foot 
long and four inches broad and some paint from the bus was also found sticking 
to the left font side of the tram At the time of the accident some hand carts 
laden with charcoal were going on the left side of the road ın the same direction 
as the tram and the bus The evidence 1s not quite clear at what distance 
from the tram these hand carts were going But there ıs evidence that there was 
a line of cars parked on the left side of the road. On the evidence and according to. 
the admission of the accused, the Chief Presidency Magistrate finds that . 

“ there was only just enough space for his bus to pass” and that “ he should not have taken 


the risk of elbowing his way along the interspace He did so at his risk, and if such a course should, 
result ın an accident, which really happened, he must answer for ıt” 
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In cases of accidents as pointed out by Mukheyji, J, m Swath v. Emperor? * 


“The difficulty is to keep out of one’s mind the prejudice that inevitably creeps in by reason 
of the fact that lives have been lost and the responsibility for the same ultimately 1ests with none 
else but the accused This prejudice is bound more or less to reflect on the question of the culpa- 
bılıty of the accused and give rise to false issues which tend to cloud judicial vision ” 


‘The task no doubt of keeping out the prejudice 1s a difficult one but ıt has got to be 
performed Keeping this observation of Mukherji, J, 1m mind, it has to be seen 


how far the petitioner in this case is guilty of the offences of which he has been 
convicted 


As stated already, the finding of the Chief Presidency Magistrate is that 


“ there was only just enough space foi his bus to pass” 


and that * 
“ he should not have taken the risk of elbowing his way along the interspace ” 


“The question ıs whether the act of the accused in the circumstances falls within the 
scope of the pıovısıons of section 116 of the Motor Vehicles Act and section 338, 
Indian Penal Code I will first deal with section 116, Motor Vehicles Act, as in 
my view, if the petitioner is not guilty of the offence under that section, he would 
not be guilty of the offence under section 338, Indian Penal Code 


Section 116 of the Motor Vehicles Act runs as follows — 


“ Whoever diives a motor vehicle at a speed or in a manner which is dangerous to the public, 
having regard to all the circumstances of the case, including the nature, condition and use of the 
place where the vehicle 1s driven and the amount of traffic which actually is at the time or which 
might reasonably be expected to be ın the place, shall be punıshable : a 
‘This section is practically a reproduction of section 11 of the Road Traffic Act, 
1930, of England which runs as follows . 

© If any person drives a motor vehicle on a road recklessly, or at a speed or in a manner which 
ıs dangerous to the public, having regard to all the circumstances of the case, including the nature, 
condition, and use of the foad, and the amount of traffic which 1s actually at the time, or which might 
reasonably be expected to be, on the road, he shall be liable Gi 
A reading of these two sections will show, that except for the words, 

“ıf any person drives a motor vehicle on a road recklessly ” 


word for word, section 116 of the Motor Vehicles Act, 1s practically the same as 
section 11 of the English Act İt 1s sigrfificant that the words, 


“ if any person drives a motor vehicle on a road recklessly” 


found ın section 11 of the English Act are omitted ın the Indian Act. It ıs obvious 
therefore that driving a motor vehicle on a road recklessly, per se, 1s not punishable 
under the Indian statute. Apart from this, under the English Act, there 1s another 
provision which makes careless driving punishable and it is found in section 12 of 
that Act That section 1s as follows 

“ If any person drives a motor vehicle on a road without due care and attention or without 
reasonable consideration for other persons using the road he shall be guilty of an offence ” 
There ıs no corresponding provision in the Indian statute The absence of a 
provision sımılar to section 12 of the English. Act 1s not without significance, partı- 
cularly when our laws relating to motor traffic are modelled on English statutes. 
The only inference that could be drawn from the absence of a provision in the 
Indian statute similar to section 12 of the English Act ıs that under the Indian law 
careless driving as such 1s not made punishable. The reasons for not introducing 
such a provision ın the Indian statute may be manifold ; but it is unnecessary for 
me to go into that question Suffice it to say that there 1s a distinction between 
dangerous driving mentioned in section 11 and careless driving mentioned in 
section 12 of the English Act both of which are made punishable under the-English 
law whereas under section 116 of the Motor Vehicles Act, only dangerous driving 
is made punishable Even reckless driving 1s excluded from the purview of section 
116. Apart from the class of cases which fall within the scope of sections 11 and 
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12 of the English Act, which may be stated to be (1) reckless driving, (2) dangerous 
driving, and (3) careless dııvıng, there 1s a class of cases which fall under category 
of what 1s called “ guilty of error of judgment.” Acts which fall within the last 
class, vz, guilty of error of judgment, are not punishable As it is not an offence 
ıt could not find a place in the statute book , but it 1s only laid down ın decisions 
of Englısh courts In John Joseph Howell}, on a trial for manslaughter, the _ Judge 
when dealing with a possibility of a conviction of dangerous driving, duected the 
jury 

“ If you think that (the prisoner) was guilty of a mere.elror of judgment, then you should find 
hım not guilty ” 
But when the foreman of the jwy stated that the jury found the prisoner not guilty 
of manslaughte1, the Clerk of the Assize asked him 

“Do you find the prisoner guilty ol not guilty of dangerous diving *” 


to which the jury replied * 

“ Yes, we find him guilty of dangerous driving owing to an erro: of Judgment ” 

The Judge then asked whether they found him guilty or not guilty of dangerous 
driving and the foreman replied * 

“ Guilty of dangerous driving ” 

The Lord Chief Justice held that the yury meant to find that the prisoner was guilty 
of a mere ertor of judgment and therefore was ın no other sense guilty of dangerous 
driving In paraphrasing the verdict of the jwy the Lord Chief Justice stated 
as follows : 

“ In other words, the jury meant to say “We know, when we look at the consequences and 
see the results of the event, that the dııvıng was ın fact dangerous, but, so fai as the driver is concerned, 
we impute to him no more than a mere e1101 of judgment ” 

The Lord Chief Justice then held that on that verdict, the accused was entitled 
to be acquitted and he was acauitted : 


The question now ın this case 1s unde: what category does the present case 
fall It ıs clear fiom the evidence that the major portion of the bus had passed 
through and ıt is only the sear right side that hit the foot board of the tram It 1s 
well known that when the front portion of the bus can pass thiough a passage, the 
rear portion also could pass through and unless something happens which turns 
the car or bus, there need be no occasion for the rear portion to touch any other 
body when the front portion had gone through without touching it The finding 
of the Chief Presidency Magistrate also 1s to the effect that there was just enough 
space for the bus to pass Only, according to him, he should not have taken the 
risk of elbowing his way along the interspace Inthe circumstances, ın my opinion, 
the act of the petitioner falls properly within that class of cases, wz, guilty only 
of error of judgment. This 1s not a case where the petitioner acted, 

“ With the consciousness that the mıschıex ous legal consequences may follow but with the hope 

that they will not and often with the belief that the actor has taken sufficient precautions ta prevent 
that happening ” 
I should say that the petitioner thought that he could get the bus through the inte1- 
space and the fact that the major portion of the bus went through the interspace 
without hitting against any alien body, supports hım ın his judgment But 2f in 
spite of it this accident took place, he is not to blame _I therefore find the petitioner 
only guilty of error of judgment and not guilty of dangerous driving under section 11 6 
of the Motor Vehicles Act If he 1s not guilty, under this section, I do not see how 
he can be guilty under section 338, Indian Penal Code. I refrain from referring 
to the English decisions on this question as the Crown Prosecutor has fairly conceded 
in this case that 1t may be difficult to sustain a case under section 338, Indian Penal 
Code I find hım not guilty under section 116, Motor Vehicles Act and section 3 38, 
Indian Penal Code The convictions and sentences aie set aside and the petitioner 
is acquitted. 

V.P.S, . — —- Petition allowed Convictions and 

, senlences set asıde. 
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- IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT — MR Justice Govinpa MENON 
Perla Sattayya Chettı Appellant* 


7 
Gandhı Venkataramanayya Respondent 


Practice—Surt filed ın the Subordinate Judge's Court urth proper vakalat—Finding of overvaluation— 
Return of plaint and re-presentatıon to Münsiff”s Court—Vakalat not rethrned and not re-presented—Sut 
dismissed as no vahalat was filed—Legality of dismissal—Proper procedure, 


A plaint was presented ın the Court of the Subordinate Judge with a proper vakalat and ıt was. 
numbered ‘The defendant contested thatıt had been overvalued for the purpose of pecuniary 
jurisdiction and the Court found that the value of the suit properties was below Rs 3,000 The 

- plaınt was, thereupon, directed to be returned and ıt was taken back and re-presented in the Munsiff’s 
Court But as there was no direction to return the vakalat ıt was not taken back and when the plain 
was filed before the District Munsiff no vakalat was filed The District Munsiff dismissed the suit 
as no vakalat had been filed by the plaintiff, when the plaint was re-presented to his Court 
On appeal, the Subordinate Judge admitted the original vakalat lying in his Court as additional 
evidence, but holding that the proceedings before the Munsıff were new proceedings, came to the 
conclusion that in the absence of a proper vakalat the suit was properly dismissed On second appeal. 


Held, that the retention of the vakalat in the Subordinate Judge’s Court would not in any way 
detract from the fact that when the plaint was subsequently presented ın the Munsiff’s Court ıt was: 
a continuation of the suit that had been originally ınstıtuted Even though the vakalat was not 
produced before the District Munsiff, still its existence being now proved to be correct, the District 
Munsiff and the Subordinate Judge should not have dismissed the suit on this technical pont There 
1s no provision ın the Civil Procedure Code or ın the rules of practice making ıt obligatory that along 
with the presentation of the plaint, co mstant: a vakalat also should be filed İf the Court is convinced 
that at the time the plaınt was presented, the pleader had ın his possession or power a properly 
executed and attested vakalat, then the Court 1s entitled to come to the conclusion that though there 
was some irregularity ın the procedure adopted, ıt is a matter which can be cured under section 151, 
Civil Procedure Code What ıs necessary and essential is the existence of the power ın the possesstom 
or power of the person who acts Tn the cırcumances, the dismissal of the suit was not justified ın law 

Appeal against the decree of the Court of the Subordinate Judge of Vishaka- 


patnam in A S No 136 of 1945, preferred against the decree of the Court of the 
District Munsiff of Vishakapatnam in O S No 146 of 1943 


“1 V R Tatachan for Appellant 
B C Seshachala Aıyar for Respondent 
The Court delivered the following 


JuDGMENT —Thuis raises a question of some importance regarding the practice 
and procedure observed ın the lower Courts, though instances like the one ın question 
are not of common occurrence 


The plaintiffin O S No 146 of 1943, on the file of the District Munsiff, Vizaga- 
patam, ıs the appellant ın the second appeal He filed the suit, out of which this 
second appeal arises, ın the first instance ın the Court of the Subordinate Judge, 
Vizagapatam, for the recovery from the defendant of 55 cents of land on the ground 
that the same was encroached upon by the defendant "The plait was presented 
ın the Court of the Subordinate Judge on 3rd February, 1942, by two petitioners, 
Messrs G V Somayajulu and P Gangadharam, with a properly executed and 
attested vakalat ın their favour The suit was numbered as O S No To of 1942, 
in the usual course and summons was ordered to the defendant ‘The defendant who 
appeared contested that the suit has been overvalued for the purpose of pecumary 
jurisdiction It‘ was his case that if the land had been properly valued the suit 
could have been filed in the District Munsiff’s Court of Vizagapatam as the property, 
the subject-matter of the contest, would be worth only a sum below Rs 3,000 
The learned Subordinate Judge appointed a commissioner to value the properties 
and the result of the valuation by the commussioner was that ıt was found that the 
suit was of the value of below Rs. 3,000 and therefore should have been presented in 
the Court of the District Munsıff as the Court of the lowest pecumary jurisdiction, 
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Thereupon the learned Judge directed the return of the plamt on 13th July, 1943- 
The orıgınal plaint was taken back on the same date as 1t was returned and presented 
immediately thereafte: on the very date itself before the District Munsiff of Vizaga-- 
patam , but ds there was no direction to return the vakalat filed ın the Sub-Court 
along with the plaint ıt was not taken back at all by the pleaders When the plaint 
was presented again before the District Munsiff, no vakalat was filed ‘The reason 
for not dong so 1s not apparent from the records and neither of the lower Courts 
gives any 1eason why such a procedure was resorted to After the evidence was 
let in, and duririg the course of the arguments before the District Munsiff, ıt was 
pomted out by the defendant’s vakil that the suit should be dismissed because 
no vakalat was filed on behalf of the plaintiff when the plaint was presented ın the 
District Munsiff’s Cout Apparently, this defect was not noticed till then Argu-— 
ments were heard on this aspect of the case and the learned District Münsiff holding 
that the proceedings before his Court cannot be said to be a continuation of the 
proceedings in the Subordinate Judge’s Court, came to the conclusion that the 
provisions of rules r and 4 of Order 3, Civil Procedure Code, have not been com- 
plied with and hence held that the plaint was not properly presented and on that 
gıound the suit was dismissed In his judgment the learned District Münsiff con- 
sidered 17 extenso the evidence on issues 1 to 3 also and gave a finding that the plamtıfi 
was entitled to recover possession from the defendants of 2754 cents of land 
encroached upon by the latter Even so, in view of his opinion that the whole 


proceedings were void as the plaint had not been propeily presented, the suit was 
dismissed 


The plaintiff took up the matter ın appeal and the learned Subordinate Judge 
of Vizagapatam during the course of the hearing of the appeal admitted the original 
vakalat which had been lying ın his own Courtas additional evidence under Order 41). 
rule 27, Civil Procedure Code, after examining Mı P Gangadharam, the junior 
vakıl who presented the plamt as P W 4 The learned Judge was therefore 
satisfied that when the plaint was originally filed in the Sub-Court, there was a 
piope: vakalat, though it was not taken back when the plaint was returned and 
the same was not re-presented before the District Munsiff According to the 
learned Subordinate Judge, the pendency of the plaint before the District Munsiff 
cannot be said to form a continuation of the proceedings before the Subordinate 
Judge’s Court It should be deemed to be new proceedings, and such being the 
case in the absence of a proper vakalat which only could initiate such proceedings 
the order of dismissing the suit by the District Munsiff was correct and the Subordı-- 
nate Judge confirmed the same The learned Judge did not accept the contentions. 
put forward by the defendant’s counsel, nor did he agree with the decision ın Debt 
Lal v Krishnaşıl, cited before him “The result, according to both the lower Courts,. 
was unfortunate, but as both of them viewed that legally the plaintiff was not 
entitled to any relief the suit was dismissed 


The plaintiff comes up ın a second appeal, and Mı Tatacharı appearing for 
the appellant-raıses before me various contentions to the effect that the procedure 
adopted by the lower Courts was wrong and that he is entitled to a decision of the 
case on the melits Before 1 discuss the legal aspect of the question ın issue one 
observation falls to be made and that 1s that when it was discovered during the 
course of the trial in the Munsiff’s Court that no vakalat had been filed ıt was the 
duty of the counsel appearing for the plaintiff to have immediately made an appli- 
cation to the District Munsiff to call for the vakalat from the Subordinate Judge’s 
Court or to have applied straightaway to the Subordinate Judge’s Court for the 
return of the vakalat and after gettıng ıt back present the same to the District Munsiff”s. 
Court Mr Tatachai is not able to explain why this obvious procedure, which 
ought to have occurred to any legal practitioner, was not adopted in the lower 
Courts Anyhow that does not matter in the light of the opinion which I am €xpress— 
ing in this case > 
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The question, therefore, for consideration 1s whether the proceedings before 
the District Munsiff could be deemed to be a continuation of the proceedings before 
the Subordinate Judge’s Court As already stated, the picsentation before the 
Subordinate Judge’s Court was without any formal defect as the suit was numbered 
as O S No 1oof1942 Further proceedings were resorted to as is evidenced from 
the circumstance that the value of the properties was fixed by that Court afteı 
‘consideration of the evidence before that Court Leach, CJ and Krıshnaswamı 
Ayyangar, J , had to consider a case in Ramaswamı Arya v Veeiarayan Raja, where 
a plaint which should have been filed ın a Münsiff”s Court was, in fact, presented 
to the Sub-Court and after various proceedings before the Sub-Court was returned 
for presentation to the proper Court, mz, the District Munsiff’s Court İt was 
‘contended ın that case that the re-presentation of the plaint ın the Munsiff’s Court 
should be deemed to be the actual genesis of the proceedings and that all the previous 
pendency and proceedings before the Sub-Court should be deemed to have been wiped 
off in order that the plaintiff may be confronted with the objection regarding certain 
new rights which the defendants had acquired by the subsequent passing of the 
Malabar Tenancy Act The learned Judges expressed the opınıon that the pre- 
sentation of a plaint to a Court which had no jurisdiction to try the suit cannot be 
said to be the institution of the suit even though the plaint-had been accepted as 
being ın order and registered But, when a plaint is presented to a Court having 
jurisdiction as the Subordinate Judge’s Court in that case, and that Court accepted 
the plaınt as being in order it must be held that the suit had been instituted Further 
they were of opinion that because at some later stage as the result of a finding on the 
value of the subject-matter of the suit ıt was found that the plaınt should have been 
presented to a Court having lower jurisdiction and the plaınt ıs 1eturned for present- 
ation to that Court it does not mean that the suit had not been instituted and 
therefore when a plaınt has been so returned and re-pıesented to the Court having 
jurisdiction the date of the original institution of the suit 1s the date on which the 
plaınt was filed and not the date on which ıt was re-presented As I read the judg- 
ment of the learned Judges it seems to me that the principle enunciated there is 
that if the Court in which the suit was first instituted was having territorial and 
pecumiary jurisdiction, though not the lowest jurisdiction, ıt cannot be said that 
the suit was not instituted at all 


It ıs not disputed that the Sub-Court of Vizagapatam has territorial jul1s- 
diction over the locality in which the plaint property 1s situate and but for the 
provision of the Suits Valuation Act that a suit should be instituted ın the Court 
‘of the lowest pecuniary jurisdiction, the Subordinate Judge would have jurisdiction 
to receive the plaint and try the suit The Subordinate Judge will also have 
jurisdiction if the suit is transferred to him by the District Court for disposal by him 
Therefore, ıt seems to me, that the presentation of the plamt ın this case was to a 
Court having jurisdiction and there 1s no initial defect of jurisdiction as regards 
the original proceedings Now, if that 1s so, can ıt be said that the subsequent 
return of the plaınt and ıts presentatıon ın the Court of the District Münsif are 
not a continuation of the proceedings in a suit which has been properly instituted 
“There is a paucity of authority of this Court on this aspect of the question But 
Mr Tatacharı invites my attention to two decisions of the Judicial Commissioner 
of Nagpur, Hallıfax, A J C , in which the question akin to the one for consıdelatıon 
now had been discussed 


In Debs Lal v Kiishnan®, the learned Additional Judicial Commussione: held 
that where a plaint which was returned for presentation to the proper Court was 
on the very day presented to the proper Court and the pleader who thought that 
his power to act for the plaintiff had expired and asked for trme to produce a fresh 
vakalatnama and the District Münsif accepted the plaint and treated ıt as presented 
and the case was decided on the merits, ıt was a proper presentation In that 
‘case Objection was taken ın appeal that the District Münsif had wrongly exercised 
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his jurisdiction under section 151, Civil Piocedure Code, in having given time to 
the pleader to file a proper vakalatnama before hım The learned Judicial Gom- 
‘mussioner was of opinion that ıt was a proper case for the application of section 15], 
and that the Court had power under that provision to allow the plaintiff time for 
the production of the vakalatnama and such an act would not nullify the provisions 
of Orde: 3, rules 1 and 4, Civil Procedure Code He further held that a vakalatnama 
once executed 1emains ın foice till all the proceedings in the suit have ended 
Vaııous earlier decisions were iefeired to by the learned Additional Judicial Com- 
mıssıoner and he came to the conclusion that there was nothing wrong in the 
District Münsif having given time to the plaintiff’s pleade: to file a fiesh vakalat 
At page 126 there are observations to the followimg effect 

“ The fundamental assumption made bv the learned pleade: fo. the plaintiff, to which both 
Judges who dealt with the case and both parties have all along assented, 1s that the vakalatnama 
executed fo: the purposes of the suit in the senior Munsiff’s Court expired with the return of the 
plaint and did not enure for the purposes of the further proceedings ın the Junior Munsiff’s Court. 
This appears to be wrong Under rule 4 (2) of Order 3, the original appointment of the pleader 


in the senior Munsiff’s Court remained m foice till all proceedings in the suit were ended so far as 
regards the plaintiff” ~° 


Later on ın the same page there ale these observations 


“ All that ıs necessary, and therefore all that ıs permissible for me to say 1s that in this particular 
case the proceedings ın the suit instituted in the Court of the semior Munsiff did not end so far 
as regaids the plaintiff for the purposes of rule 4 (2) of Order 3, when that Court returned the plant 
to his pleader, but were continued by and ın the pioceedings in the Court of the yünior Munsıff ” 


Now, the observations contained ın this case are of direct bearing so far as the 
facts ın our case are concerned ‘The retention of the vakalat in the Subordinate 
Judge’s Court would not in any way detract from the fact that when the plaint 
was subsequently presented in the District Munsif’s Court it was a continuation 
of the suit that had been originally instituted The same Additional Judicial 
Commissioner in another case, /Maharashbaya Jnan Kosh v Byjulatt, expressed 
the opimon that the practice of not returning the vakalat when the plaint ıs returned 
ıs wrong The original vakalat enures fo the purpose of the suit in the Court 
in which the plaınt is subsequently filed under rule 4 (2) of Order 3, even if 1t con- 
tains no express provision to that effect, and, therefore ought ın every case to be 
returned along with the plant There are other points, discussed by the learned 
Judicial Commissioner, viz, that a vakalatin which the pleader’s name is not 
mentioned is a valid vakalat Iam not called upon to express any opinion regard- 
ing the correctness of that view in this case It seems to me, therefore, that even 
though the vakalat was not produced before the District Münsif, still its existence 
bemg now pioved to be correct, the Distiurct Münsif should not have dismissed 
the suit on this technical pon... 


There 1s another aspect which has to be considered and that is whether the 
presentation of a vakalat along with the plaint is absolutely necessary ın order to 
make the presentation a valid one We have the opinion of Roe and Coutts, 
JJ, of the Patna High Court in Shek Palat v Sarwan Sahu? to the effect that though 
ıt may not be necessary to file a vakalatnama with a petition of appeal it is certainly 
necessary that there should be at the time of the presentation of the appeal a vaka- 
latnama in existence bearmg the signature of the appellant or his attorney The 
raison de'etve of this decision is that the plaint or memorandum of appeal should 
be presented by a person with a duly authorised powe1 of agency ‘There is no 
provision in the Cıvıl Procedure Code or in the Rules of Practice, so far as my 
attention has been invited to, making ıt obligatory that along with the presentation 
of the plaınt eo znstantz a vakalat also should be filed If the Court ıs convinced 
that at the tıme the plaint was presented the pleader had en hs possession or power 
a properly executed and attested vakalat then the Court 1s entitled to come to the 
conclusion that though there was some irregularity in the procedure adopted ıt 1s 
a matter which can be cured under section isr, Civil Procedure Code What ıs 
necessary and essential is the existence of the power ın the possession or power of 
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the person who acts My attention has been invited to a decision of Burn and K. 8. 
Menon, JJ , ın Sr: Srı Sri Nandamanı Ananga Bhima Deo v Sr: Madana Mohana Deo 1 
There the learned Judges had to consider a case where at ihe time an execution 
petition was presented there had been no vakalat at all executed ın favour of the 
advocate and, therefore, the learned Judges held that that was not a mere ırre- 
gularıty but was an ıllegalıty, or a voidness which cannot be cured or condoned . 
‘They were of opinion that it is not a case of any defect ın the particulars of any 
document , ıt being a case simply of want of authority on the part of the pleader 
to act I respectfully agree with these observations, but this decision cannot be 
said to run counter to the cases discussed by me above whereas here in our case 
as a matter of fact, there was a proper vakalat in favour of the pleader and that 
vakalat had been already presented to a Court having jurisdiction In the view 
which I am taking ıt 1s unnecessary for me to consider the observations contained 
ın Hıwrabaa v Bhagırah Ramachanda®, as to whether the failure to comply 
with the provisions regarding the presentation of a plait is a mere irregularity 
or not so that if the person presenting it is not as a fact authorised by a document. 
to do so whether the presentation would be illegal as would- oust the jurisdiction 
of the Court The learned Judges Mr Justice Divatia and Justice Lokur were of 
opinion that in such a case the Court would have discretion to permit the irregularity 
to be cured and if the pleader had acted in good faith and without gross negligence 
the Court would allow that irregularity to be cured They further held that the 
suit must be deemed to have been filed when ıt was first instituted and under section. 
og, Civil Procedure Code, the decree passed in favour of the plaintiff should be 
confirmed on appeal on the ground that there was no irregularity In that 
case ıt would appear that the counsel who presented the plaint did not have or file 
a vakalat along with it Still the learned Judges held that ıt is a matter which 
can be cured under section 99, Civil Procedure Code It seems to me, therefore,, 
that the learned District Munsif was wrong ın dismissing the suit on the ground 
of this alleged illegality Moreover when once the lower appellate Court had 
admitted the vakalat as additional evidence ın appeal ıt should be deemed to be 
as if the vakalat was ın existence even ın the trial Court 

Mr B C Seshachalam, counsel for the respondent, contended that on the 
merits the plaintiff has no cas€ to succeed If both the lower Courts had come 
to the conclusion on the merits that the plaintiff’s suit was unsustainable there 
_ would have been no necessity to interfere on this technical point Büt the only 

finding now before me on the merits 1s ın favour of the plaintiff’s case 

In these circumstances, as the dismissal of the suit was not justified ın law,, 
I would set aside the decision of both the lower Courts and remand the suit to the 
trial Court to be tried afresh after taking evidence ‘The plaintiff is responsible 
for the phght ın which he finds himself He should have taken steps to get the 
vakalat transmitted from the Sub-Court to the District Munsif’s Court and should: 
have applied to that Court for the condonation of any irregularity, if there had. 
been one I am of opinion that if such a thing had been done, there would have 
been no irregularity at all Such being the case, the plaintiff should be hable 
irrespective of the ultimate result of the suit for all the costs which the defen-- 
dant had toincur up till now ın the trial Court, ın the Court of appeal and in 
this Court and the fresh trial of the suit will be conditional upon the plaintiff 
payıng to the defendant within one month after the receıpt of the records in 
the trial Court such amount of costs If the plaintiff does not pay the costs to the 
defendant within one month after the receipt of the records in the trial Court the 
suit will stand dismissed If he conforms to this order the District Münsif) 
will restore the suit to its original number on his file and dispose ıt of according 
to law The Court-fee in the memorandum of second appeal will be refunded and 
if the plaintiff ıs so advised he may move the lower appellate Court for the refund 
of the court-fee paid there 

No leave. 

VPS —— Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT — MR JusticE PANCHAPAKESA AYYAR 


P Venkatachala Udayan Petittoner* 
0 
The Executive Officer, Rasipuram Panchayat Board, 
Rasipuram, Salem district Respondent: 
Madras Local Boards Act (XIV of 1920), secttons 194. (1) (b) and 212 (u)—Scoğe and abblıcabılıly — 


Installing a motor power pump ın a field-well without licence—If an offence— Nature of the provisions of section 
212 (ıt) 


Section 194 (1) (5) of the Madras Local Boards Act will apply only to ınstallatıons ın piemises 
for the purposes of ındustrıes and factories, the minor head under which this section comes, and will 
have no possible application to a pump installed ın a field-well fo. irrigation purposes and as such a 
‘conviction for such installation without a licence cannot be upheld and has to be quashed 


The provision as to the time of 30 days given ın section 212 (#) of the Act 1s a mandatory one 
passed by the Legislature after mature consideration and ıt is not for a Magistrate to ıgnore it and 
stretch a point against! a person accused of a criminal offence for having acted as if his request for a 
Jıcence had been granted When the accused had applied for a licence on roth September, 1946, 
and the order of refusal was only on 12th February, 1947, but he had installed the pump after waiting 
for 30 days, he must be deemed to have been.granted the licence for the pump for that year and cannot 
tbe convicted for installing the pump without the licence 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Court of the 
Sub-Dıvısıonal Magistrate, Namakkal,in CA No 15 of 1948 (CC No 1828 of 
1947, Stationary Sub-Magistrate’s Court, Rasipuram). 


V V. Srimvasa Atyangar for K Sankara Sastre for Petitioner. 


The Crown Prosecutor (S Govind Swaminathan) for the Public Prosecutor for 
the Crown 


The Court made the following 


ORDER —The petitioner, a ryot living within Rasipuram Panchayat limits, 
has been convicted under sections 212 and 194 (1) (2) of the Madras Local Boards 
Act, 1920, for installing a five horse power motor and a pump set in R. S No 25/5 
(Moola: well) in Konerıpattı village within the Rasipuram Panchayat lımıts with- 
out having been granted a licence by the Panchayat and has been fined Rs 100 
Mr V. V Srinivasa Aiyangar, for the petitioner, urged six reasons for quashing 
the conviction I need consider only two of them as either of them 1s enough 
to quash the conviction The first is that section 194 (1) (6) will apply only to 
installations ın premises for the purpose of ındustrıes and factories, the munor 
head under which this section comes, and will have no possible application to a 
pump installed in a field-well for irrigation purposes The learned Crown Prose- 
cutor agreed. On this ground alone the petitioner’s conviction must be quashed 
All the considerations of inconvenience to neighbours by this petitione:’s drawing 
away by means of his pump all the subsoil water are irrelevant for the purpose 
of this criminal case 


The next contention was that under section 212 (11) of the Local Boards Act, 
the application for the licence must be deemed to have been allowed as the peti- 
tioner applied for a licence on 10th September, 1946, and orders on it were not 
communicated to him, within thirty days The order of refusal was only on 12th 
February, 1947 Such cataleptic sleeps over petitions are the very things disapproved 
of and provided m section 212 (u). The lower Courts went wrong ın stating that 
the thirty days given in section 212 (11) were not sufficient to consult the Health - 
Officer and others and so the provision in section 212 (11) must be ignored The 
provision 1s a mandatory one passed by the Legislature after mature consideration 
It ıs not for Magistrates to ignore it and stretch a point against a person accused 
of a criminal offence and fine him It ıs only the Legislature which can amend 
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it and extend the tume if it deems fit. And why should ıt do so when thirty days 
are ample ın all conscience to pass oideis on such applications, and cars and air 
mail make communication quicker? So the petitioner must be deemed to have 
been granted the licence for the pump for that year even if one was required and. 
must be acquitted on that ground also 


In the end, I set aside the conviction and sentence, acquit the petitioner, and 
order the fine, 1f paid, to be refunded 
v s Conviction set aside 


[PRIVY COUNCIL | 
, [On appeal fiom the High Court of Judicature at Madıas! | 


PRESENT .—Lorp OAKsEY, Lorp Rem, SIR MADHAVAN Narr, SIR JOHN 
BEAUMONT AND SIR MALCOLM MAcNAGHTEN 


Srı Rajah Ravu Venkata Mahıpathı Gangadhara Rama : 


Rao Bahadur, Yuvarajah of Pithapuram and another Appellanis * 
2 
The Commissioner of Income-tax, Madras Respondent 


Income-tax Act (XI of 1922), sections 2 (1) (a) and (b) and 4 (3) (vim) and Madras Permanent 
Settlement Regulation (XXV of 1802)—Jncome derwed from permanently settled estates—Imposition of  income- 
tax ın respect of—Not a breach of the Madras Permanent Settlement Regulatıon-—İncome from trees of spontaneous. 


and wid growth—Not agricultural income 

The imposition of ıncome-tax ın respect of income derived from a permanently settled estate 
would not be a breach of the Madras Permanent Settlement Regulation of 1802 

Probhat Chandra Barua v The King-Empero, (1930) 59 MLJ 814 LR 571A. 228 (P.C)‘ 
followed - 

Chief Commissioner of Income-iax, Madras v Zamındaı of Sıngampatlı, (1922) IL R 45 Mad 518 
(FB) and Maharajadhiray of Dharbhanga v Commısstoner of Income-tax, (1924) [LR 3 Pat 470, overruled 


Income derived from sale of wood, bark, leaves, usufruct of trees situated ın the forest and non» 
forest areas of a Zamındarı governed by the Madras Permanent Settlement Regulation of 1802 where 
the trees are found to have grown wild and spontaneously would not be agricultural income within. 
the meaning of section 2 (1) (a) or (2) of the İneome-tax Act and therefore would not be exempt 
under section 4 (3) (vu) of the Act from taxation under the Act 


Raja Mustafa Alı Khan v Commissioner of Income-tax, U P, Ajmer and Ajmer-Merwara, (1949) 
ı MLJ.165 LR 75 1A 268 (? C ), followed : 
Decision in (1946) 1 MLJ ıso ILR 1946 Mad 745, affirmed 
Cyril King for Appellants 
J.M. Tucker, KC, for Respondent 
Their Lordships’ Judgment was delivered by 


SIR MADHAVAN Narr —This is an appeal fiom a judgment of the High Court 
of Judicature at Madras, dated roth December, 1945, 1 delivered on a reference 
made to ıt under section 66 (1) of the Indian Income-tax Act (Act XI of 1922), 
as amended by various amending acts including the Indian Income-tax (Amend- 


ment) Act of 1939 (Act VII of 1939) 
The appellants are the assessees 
The assessment was made with respect to the year 1942-1943, the previous 

year bemg 1941-42 
The question arising for determination in this appeal 1s whether the appellants 

are exempt from taxation in respect of a palt of their income amounting to Rs. 7,612, 

derived from the sale of wood, bark, leaves, usufruct of trees, etc , on the ground 

that (a) the income was derived from a permanently settled estate and (2) the income 
was agricultural income within the meaning of section 2 (1) of the Indian Income- 
tax Act, 1922. - 


a 


~~ 
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Before stating the facts, ıt will be convenient to refer to the relevant provisions 
of the Madras Permanent Settlement Regulation (XXV of 1802), and of the 
Indian Income-tax Act bearing on the question 


Madras Permanent Settlement Regulation (XXV of 1802) - 


This reğulatıon was passed 


“for declaring the proprietary right of lands to be vested in individual persons, and for defining 
the rights of such personş, under a permanent assessment of the Land-Revenue ın the British territories 
subject to the Presidency of Fort St George” 


Articles 1, 2 and 4 of this Regulation are as follows — 


Article 1 For the reasons stated in it, Article 1 says 


sə the British Government has resolved to grant to Zamindars and 
other landholders, their heirs and successors, a permanent property ın their land ın all time to come, 
and to fix for ever a moderate assessment of public revenue on such lands, the amount of which shall 
never be liable to be increased under any circumstances > 


Article 2 ‘‘ In conformity to these principles, an assessment shall be fixed on all lands liable 
to pay revenue to the Government , and, ın consequence of such assessment, the proprietary right of 
the soil shall become vested ın the Zamındars or other proprietors of land, and ın their heirs and lawful 
successors for ever ” 


Article 4 “The Government having reserved to itself the entire exercise of its discretion in 
continuing or abolishing, temporarily or permanently, the articles of revenue included, according to 
the custom and practice-of the country, under the several heads of salt and saltpetre—of the sayar, or 
duties by sea or land—of the abkarı or tax on the sale of spirituous liquors and intoxicating drugs—of 
the excise on articles of consumption—of all taxes personal and professional, as well those derived 
from markets, fair or bazaars of /akhiraj lands (or lands exempt from the payment of public revenue,) 
and of all other lands paying only favourable quit-rents—the permanent assessment of the land-tax 
shall be made exclusively of the said articles now recited ” » 


The Indian Income-tax Act (Act XI of 1922). 


The relevant provisions of the Indian Income-tax Act are as follows — 


™ 


“Section 2 - Defintitons —In this Act, unless there is anything repugnant ın the subject or context, — 


(1) ‘agricultural income’ means— 


(a) any rent or 1evenue derived from land which is used for agricultural purposes and 1s either 
assessed to land-revenue ın British India ol subject to a local iate assessed and collected by officers 
of the Crown as such, 


(0) any income derived from such land by— 


(1) agriculture 
* * * * * 3. 299 


“ Section 4 (3) Any income, profits or gains falling within the following classes shall not be 
included ın net total income of the person receiving them — 


(x1) to (vu) 3 

(vu) Agricultural imcome ” 

““ Section 6 Heads of income chargeable to income-tax —Save as otherwise provided by this Act, 
the following heads of income, profits and gains, shall be chargeable to income-tax ın the manner 
hereinafter appeasıng, namely — 


(1) Salaries 

(1) Interest on securities 
(41) Income from property 3 

(1v) Profits and gains of business, profession or vocation 

(v) Income from other sources 

Section 12 Other sources —(1) The tax shall be payable by an assessee under the head ‘income 


from other sources” ın respect of income, profits and gains of every kind which may be included 
ın the total income (if not included under any of the preceding heads) 


ə k ək .” * & 


The appellants are the sons of the Maharajah of Pithapuram, the proprietor 
of the zamindary of Pithapur, which was permanently settled under the Madras 
Permanent Settlement Regulation. A part of the permanently settled estate 
known as Pulıvela was settled upon the appellants by their father. This estate 
includes forest and non-forest areas of spontaneous growth from which the appel- 


34 
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lants derive income by the sale of wood, bark, leaves,.mınor forest produce, 
usufruct of trees including Jadıvala in Jıarayatı lands, and levy of licence fees They 
also derive income from the sale of proceeds of trees which are also of spontaneous 
“ growth ın non-forest areas It ıs admitted that the trees ın the forest and non- 
forest areas have grown wild, and that agricultural operations are not carried on 
in any of the areas from which the income ın question was derived : - 


For the year of account 1941-1942 the income derived by the appellants 
from the sources mentioned above amounted to Rs 7,612,-and the appellants 
were taxed on this sum for the year 1942-1943 The material part of the assessment 
Order made by the Income-tax Officer 1s as follows — 

“ Tt is stated that the income from forests as well as miscellaneous income from non-forest areas 
referred to above are ın the nature of agricultural income and not liable to be taxed It 1s however 
admitted that the entire income from various sources detailed above relates to trees of spontaneous 
growth in forests as well as ın non-forest areas, that no trees are grown by the assessees and no agrı- 
cultural operation are carried on ın any of the areas ‘The income from these sources does not then 
fall under ‘ agricultural income’ as defined ın sectionəz (1) (a) and (6) (1) of the Income-tax Act 
and 1s not exempt from tax The total ıncome of Rs 7,612-1-5 will therefore be taxed ” 

The above Order was objected to before the Appellate Assistant Commis- 
sioner on two grounds —(1) that as the Government have fixed the public assess- 
ment for ever under the Madras Permanent Settlement Regulation, any further 
taxation will be illegal ; and (2) that the income sought to be taxed was agricul- 
tural income within the meahing of section 2 (1) of the Indian Income-tax Act 
and exempt from the levy of the tax by virtue of section 4 (3) (vw) Both conten- 
tions were rejected by the Appellate Assistant Commissioner, and also on appeal 
from his Order by the Income-tax Appellate Tribunal 


At the request of the appellants the Tribunal referred two questions to the 
High Court. ‘These are 

“ (1) Whether the imposition of ıncome-tax ın respect of income derived from a perma- 

nently settled estate would be a breach of Regulation XXV of 1802 relating to Permanent Settlement. 


(2) Whether the income of Rs 7,612 derived from the sale of wood, etc (as detailed heremn 
above) 1s'exempt under section 4 (3) (vı) read with section 2 (1) of the Indian Income-tax Act, 
1922 95 ö : t 

Both these questions were answered against the appellants by the High Count. 

In a recent decision of the Board, viz., Raja Mustafa Alı Khan, through Special 
Manager, Court of Wards, Utraula, Disirwct Gonda v Commissioner of İncome-lax, 
United Provinces, Ajmer and Aymer-Merwara', ıt was held that. 

“€ Income derived from the sale of forest trees growing on land naturally and without the 
intervention of human’ agency, even if the land 1s assessed to land revenue, 1s not “ agricultural ın- 
come ? within the meaning of section 2, sub-section I (a) or (2) of the Indian Income-tax Act, 1922, 
and 1s not therefore exempt from ıncome-tax under section 4, sub-section 3 (vit) of the Act 2 

In view of this decision, Mr Cyril King, learned counsel for the appellants, 
stated frankly that he was not”prepared to argue that the income in the present 
case 1s exempt from taxation on the ground that it 1s ““ agricultural income.” 


“ Therefore, their Lordships have to consider ın this appeal only one question, 
namely, whether the income should be held to be exempt from taxation under the 
«Indian Income-tax Act on the ground that it arose from a permanent settled 
estate which must be presumed to have been exempted from all taxatien, beyond 
the pershkush (qama) payable to Government, fixed under Regulation XXV of 1802 


The argument of the learned counsel proceeded on these lines —The forest 
and the non-forest areas from which the income 1s derived’ have all been included 
ın the zamın lands on which the zamındar has to pay pewhkush, and as such pesshkush 
has been fixed for ever no increase in the petshkush can ever be made under any 
circumstances, as the tax levied on the income from the produce of the forests will 
ın effect amount to an addition to the peshkush and will thus be contrary to the 
terms of the sannad It 1s admitted that the forest and non-forest areas were all 
included in the zanfındarı at the tıme of the settlement. 


i i Se x və o 20777 
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In support of the above argument reliance was placed on The Chief Commısstoner 
of Income-tax, Madras v Zamındar of Singampatii! and Maharajadhıra; of Darbhanga 
v. Commissioner of İncome-tax?, both of which support the appellants It 1s not 
necessary to discuss these decisions, or to consider further the arguments of the 
learned counsel, for ıt was decided by the Board ın Probhat Chandra Barua v The 
King-Emperor®,—a case under the Bengal Permanent Settlement Regulation—that ° 

“ While the Bengal regulations contain assurances against any claim to an increase of the jama, 
based on an increase of the zamındarı income, they contain no promise that a zamındar shall ın res- 


pect of the income which he derives from his zamındarı be exempt from hability to any future general 
scheme of property taxation, or that the income of a zamındarı shall not be subjected with other 
. Incomes to any future general taxation of incomes 

Under the Indian Income-tax Act, 1922, section 6 (iv) (‘other sources’), and section 12, sub- 
section 1, the zamındar of a permanently settled estate 1s assessable to tax under the Act ın respect 
of income, profits, and gains derived from his zamındarı, subject to the exemptions ın section 4, sub- 
section 3, the assessment should be computed after making proper allowance, under section 12, 
sub-section 2 ın respect of the yama assessed and paid ” 


Ten items were mentioned ın that case, those being 
“ (1) Jalkar or rents received from fisheries 
(1) Ground rent from land used for potteries 
(11) Ground rent from land used as brick fields 
(uv) Fees received from the tying up of boats against the assessee's land 
(v) Fees received from land used for storing purchases of crops (ualıalı) 


(v1) Fees received from cart-stands 
(vn) Punyaha nazar or nazar paid by tenants of agricultural holding at the begınnıng of the 
zamındarı year N 
(vu) Nazar for petitions presented to the zamındar, dealing with questions of succession, 
settlement and partition 
(ix) Ground rent for permanent shops at hauis and bazars 
0 


(x) Stall fees paid by temporary (daily) settlers at hauts and bazars ” 


The Bengal Permanent Settlement Regulation ıs Bengal Regulation I of 1793 
Though the two Regulations are differently worded ıt was conceded by the learned 
counsel, and their Lordships think rightly, that the language of both the Regulations 
is to the same effect The decision of the Board was sought to be distinguished 
by the learned counsel on the ground that the items mentioned ın the case before 
the Board had been excluded from the assessment of the jama at the time of the per- 
manent settlement. If that was so, no doubt the decision would be ınapplıcable 
to the present case As pointed out by Mr Tucker, the learned counsel for the 
respondent, from the ““ case”” stated by the Commissioner of Income-tax, Bengal, 
for the opınıon of the High Court (see Volume II, ITC 392 at 394), it clearly 
appears that some of the items were admittedly taken into account ın assessing 
the ?ama It appears from ıt that some of the items 

“ such as “şallar” were admittedly taken into account ın assessing the zama at the tıme of the 
Permanent Settlement, some were not, such as the abwabs The cases of some of the remaining 
items are not free from doubt 5 a 
In the circumstances, the learned counsel for the appellants stated that ıt was not 
possible for him to press his contention based upon the Permanent Settlement 
Regulation any further, but he pointed out that the decision in The Chief Commissioner 
of Income-tax, Madras v. Zamındar of Sıngampattı!, on which he relied strongly has 
not been referred to ın the judgment of the Board, though as will appear from 
the arguments reference had been made to ıt Their Lordships have no doubt 
that though the case 1s not mentioned by name it must have been considered by 
the Board In view of the decision ın Probhat Chandra Barua v. The King-Emperor®, 
it must now be held that the decisions in The Chef Commisstoner of Income-tax, 
Madras v Zamındar of Sıngampattıl and Maharaşadhıra? of Darbhanga v Commissioner 
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of Income-tax1, are no longer good law Following the decision ın Probhat Chandra 
Barua v The Kıng-Emperor?, thew Lordships hold that the decision of the High Court 
on the question referred to ıt 1s right ; and that the tax was nghtly levied on the 
amount of Rs 7,612 1n the present case 


For the above reasons, their Lordships will humbly advise His Majesty that this 


appeal should be dismissed with costs , 
VS x— Appeal dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS i 


PRESENT — MR JusTICE VISVVANATHA SASTRI 


- (On a difference of opinion between SATYANARAYANA Rao, J AND 
PANCHAPAGESA SASTRI, J ) 4 


Adıyalath Kâtheesumma and another Appellants” 
v ‘ 
Adıyalath Beechu alas Umma and others Respondents 


Hindu Law—Partition—Dwisron in status—Mitakshara Hindu gönt family—Marumakkathayam tarwad 
— Member seeking a partition—Dwision in status— Notice to manager or harnavan—Sufficiency—Notte to 
other members not essential 


A member of a Mitakshara Hindu joint family or a member of a tarwad governed by the Maru- 
makkathayam law can become divided in status by issuing notice of his intention to separate to 
the manager of the joint famıly or the karnavan of the tarwad without issuing notice to the other mem- 
bers” 

Appeal against the decree ol the Court of the Subordinate Judge, Tellicheriy, 
ın O S No 69 of 1944. : 


K V. Venkatasubramama Ayar, D A Krishna Vanar and T V Raman for Appel- 
lants 
K P. Ramakiishna Aıyar for Respondents 


Judgments of Satyanarayana Row and Panchapagesa Sastrı, JJ — 


Satyanarayana Rao, / — his appeal arises out of a suit for partition by f5 out of 
20 members of a Moppla Marumakkattayam tarwad The first defendant in 
the suit 1s the karnavan of the tarwad, and defendants 2 to 5 are the remaining 
members The sixth defendant was impleaded ın the suit on the allegation that 
the first defendant had created a sham leasein his name over an item of the family _ 
property ın anticipation of the suit for partition The plaintiffs claimed a share 
in the properties described ın Schedules B and C attached to the plamt A preli- 
mınary decree for partition was passed by the learned Subordinate Judge of Telli- 
cherry directing a division of the properties belonging to the tarwad as found by 
him into 20 equal shares and of delivery of possession of 15 out of such 20 shares 
to the plaintiffs He also granted other reliefs which are not material for the purpose 
of this appeal and which are not now ın dispute 


The appeal is by defendants 3 and 4 and 1s confined to three points raised on 
their behalf The first pomt is whether the tarwad house and the paramba 
attached to the house should be left undivided for the common residence and 
use of the members or whether it should be divided The point is covered by 
issue two in the case, and the learned Subordinate Judge upholding the contention 
of the plaintiffs held that ıt should not be divided The parties being Mopplas 
governed by the Marumakkattayam law and the right to claim partition 1s governed 
by the Mappılla Marumakkattayam Act, 1938 (Madras Act XVII of 1939) With 
reference to the division of tarwad house, section 16 of that Act provides 


€ In a partition of tarwad properties, unless two-thirds of the members of the tarwad desire 
to the contrary, the tarwad house including the site or sites of any building appurtenant thereto, and 
such other land as 1s necessary for the convenient enjoyment of the tarwad house shall be kept undıvı- 
ded for the common use of all the members of the tarwad 1n which case, the charges of upkeep and 
maintenance of the tarwad house shall be borne by the member or members that live in the house ” 
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Besides the site of the taryad house there is land of the extent of 89 cents 
appurtenant to the house ‘The contention of the appellants ıs that so much of the 
land is not required for the convenient enjoyment of the tarwad house and that 
therefore the Court should have reserved only a 1easonable portion of that extent 
for the convenient enjoyment of the tarwad house and divided the rest The 
plaintiffg and the other defendants are opposed to such division No material 
was placed before the lower Court to enable it to decide what proportion of the 
89 cents of the land was essential for the convenient enjoyment of the tarwad house, 
and whether all of it 1s not requned fo: the common use of all the members of the 
tarwad Ja the absence of such evidence it is impossible to hold that the entire 
extent was not required for the convenient enjoyment of the tarwad house and 
that a portion alone would suffice It was ıncumbent upon the appellants to 
establish by evidence that all the extent wds not required for the convenient enjoy- 
ment of the tarwad house by the members This they neglected to do and in the 
circumstances it cannot be said that the conclusion of the learned Judge on issue 2 
15 erroneous ; 


The second point raised by the third defendant ıs that four items of the plaint 
B schedyle, ıtems 9, 21, 22 and 23 should not have been divided as tarwad property, 
and that the Court below should have held that ıt was her absolute property "The 
pioperty was gifted to the third defendant on the 19th of July, 1909, under Exhibit 
D-ro as maırıage gift ‘The husband of the third defendant died ın or about the 
year 1923 ‘The contention of the plaintiffs is that such stridhanam gifts revert 
back to the tarwad after the death of the husband and that therefore the tarwad 
ıs entitled to these properties notwithstanding the gift in favour of the third defend- 
ant ‘The gift in terms purports to be an absolute gift for the benefit of the third 
defendant, her husband and her children ‘The operative part of the deed states :- 


““I have hereby granted to you in Danam Teer on receipt of no consideration whatsoever 
the aforesaid four ıtems of properties for your enjoyment as stridhana, so as to cnable you to give 
it for the enjoyment of your husband Pannambath Mayan You and your descendants shall there- 
fore hold and enjoy the aforesaid properties in yenmam right for ever and ever, and on the expiry 
of the demises of the tenants, pay to them the value of their kuzhikanoms and recover possession 
of the propeities and until the properties are recovered possession of you shall collect the pattam and 
sundry items (of purappad) ın accordance with the terms of the aforesaid marupats, pay the Govern- 
ment assessment and enjoy the balance left over Hereafter I shall have no claim whatever either 
ın respect of the aforesaid properties or of anything contained therein ” 


According to_these recitals the donee 1s directed to hold and enjoy*the aforesaid 
property in jenm right in perpetuity and gives a right to the husband also to enjoy 
the property "The tarwad gave up under this document all claims ın respect of 
that property If the deed were to be given effect to, the third defendant un- 
doubtedly gets an absolute right to the properties Is there any warrant for the 
contention urged on behalf of the plaintiffs that by the customary usage the pro- 
perties gifted under such circumstances would révert back to the tarwad after 
the death of the husband No such custom or usage has been established ın this 
case In Sundara Ayyar’s Malabar Law at page 237 the following passage occurs : 

“There 1s also the practice for the relations of the wife to make what 1s called a Stridhana 
gift to the husband to enable him to maintain her “The gift ordinarily reverts to the family though 
not invariably on death of the wife without issue or on divorce This gift seems to correspond to 
Kası ın South Kanara which has sımılaı incidents ” : 
According to this passage if the stridhanam gift 1s to the husband with a view to 
enable him to maintain the wife, the gift on the death of the husband or on divorce 
reverts back to the tarwad, the reason obviously being that the duty of maıntaınıng 
the wife 1s on the tarwad In Pakricht v Kunhachal a case where the parties who 
were also Mopplas but were governed by the Muhammadan Law ıt was pointed 
out by Benson and Sundara Ayyar, JJ, at page 386. 

“It would appear that amongst the Marumakkattayam Moplas of Malabar gifts are often made 


to the husband of a girl given ın marrigae apparently as a contribution towards the maintenance 
of the girl and her future children It was held in Mariyam v Abdulla! (unreported), that such a 
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gift became void on the death or divorce of the girl Now according to Marumakkattayam law the 
tarwad ıs bound to maintain the women of the tarwad even after their marriage, and, if property 
ıs.gıven to a husband for the support of his wife ıt stands to reason that, when he divorces her he should 
give back the property to the donor ” 


In the present case the gift was not to the husband but was an absolute gift to the 
third defendant It 1s always open to the karnavan of the tarwad to make allot- 
ments of property for maintenance (See Sundara Ayyar’s book at p&ge 149). 
The gift need not necessarily be restricted to the life of the donee, and may be 
an absolute gift for the benefit of the donee and her children Even under Hindu 
law, it ıs within the competence of the manager to make a reasonable gift of pro- 
perty at or about the time of the marriage of the daughter of the family. 


The property was enjoyed by the third defendant, and Exhibits P-6 dated 
2gth March, 1923 and Exhibit P-5 dated 12th April, 1933, are two marupads exe- 
cuted by a tenant in favour of the third defendant These documents do not 
contam any admission by the third defendant that the property belonged to the 
tarwad as was erroneously thought by the learned Subordinate Judge Even if the 
contention of the plaintiffs that after the death of the husband the property reverts 
back to the tarwad is well-founded, ın this case the husband having died ın 1923 
and the third defendant having held the property and enjoyed it in her own right 
adversely to the tarwad, the rights, if any, of the tarwad became extinguished 
long ago, and the members of the tarwad cannot now claim a share ın these items. 
We are therefore unable to agree with the conclusion of the learned Subordinate 
Judge that these ıtems should be brought into the hotchpot and should be divided 
between the members Items 9, 21, 22 and 23 therefore should be excluded from 
the partition and must be declared to be the absolute property of the third defen- 
dant 


The third point is whether the fourth defendant 1s entitled to claim the share 
of his deceased mother who died before the suit. According to the fourth defendant 
he and his mother became divided in status by a notice issued on their behalf to 
the karnavan, the 1st defendant, on the 27th of October, 1941 (Exhibit D-12). 
As the mother therefore became divided in status, the share which she held in 
severalty devolved upon him as her heir, and the property should be divided into 
21 shares and 2 shares out of them should be allotted to him in the partition The 
question for consideration 1s whether the notice, Exhibit D-12, brought about a 
division in status between the mother and the other members of the tarwad In 
the case of Nayar tarwads, the Madras Act XXII of 1933 conferred a right upon 
a member of such a tarwad to claim a partition of the properties and thus introduced 
an innovation ın that law As an extension of that right ıt has been held in Kunch 
Amma v Mınakshı Amma}, that the doctrine of severance ın status by a definite 
and unambiguous expression of the intention either by declaration or conduct 
and communicated to the other coparceners and which was recognised arid esta- 
blished by judicial decisions under the Mitakshara Law was also extended to tar- 
wads and tavazhis governed by the Marumakkattayam law In the case of Mopplas 
governed by the Marumakkattayam law an indefeasable right to claim partition 
by a member of the tarwad was conferred for the first tıme by the Mappılla Maru- 
makkattayam Act, 1938 (XVII of 1939). The provisions of the Nayar Maru- 
makkattayam Act and the Mappılla Marumakkattayam Act being analogous, 
there 1s no reason for not applying the principle of Kuncht Amma v Mınakshı Amma! 
to members of Moppla tarwads The contention of the learned advocate for 
the appellant 1s that even under Mitakshara law in order to bring about a severance 
in status by the exercise of the individual volition of a member to become separate 
by expressing a definite and unambiguous intention to get severed such inten- 
tion need not be communicated to the other members, and even if such a commu- 
nication were necessary, a communication made to the manager or karnavan 
would be sufficient comphance with the requirements of the rule. The question 
is whether this contention 1s well-founded 
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Under Mitakshara Law the word “ partition’? or “ vibagha”’ 1s used in a 
two-fold sense. It denotes a division of title ol the right and also a physical division 
of the property AA physical division of the property may be brought about either 
by a suit for partition or by an agreement between the members dividing the pro- 
perties The division of the right may also be brought about by an agreement 
between the parties The decisions of the Judicial Committee have now firmly 
established a further mode, by which a right can be divided, or ın other words, 
by which the disruption of theyjoint status may be brought about without a de facto 
division of the property into specific shares and without the consent on concur- 
rence of the other members of the family A member possesses the liberty of decid- 
ing for himself, whether he should continue to be jomt ın status or sever himself 
from the joint family, that 1s, whether he wishes to continue to hold an undefined 
and unspecified share ın, the family property ın yomtness or wishes to hold it separa- 
tely without being subjected to the obligations that arise and accrue from the joint 
status If he once makes up his mind to get himself severed ın this sense, all that 
he has to do 1s to express his decision to so sever ın unequivocal terms and intimate 
the same to his co-sharers, that 1s, to convey to the other co-sharers his decision 
to possess the right in severaltyı along withthe other co-sharers As has been 
repeatedly pointed out by the Prıvy Council in several decisions no member 1s 
entitled to question this decision , nor 1s he entitled to ask him for the reasons which 
induced him to make the choice Immediately the comntunication is made, it 
results in the disruption of the status of that member and severs him from the rest 
of the family The decisions bearing on this question have been recently examined, 
very exhaustively, by the Chief Justice and myself ın the case reported in Radha- 
krishna v Satyanarayana!, but that was for a different purpose In Sura; Narain v 
Igbal Narain®, the doctrine was formulated by the Judicial Committee at page 87 
in these terms — : 


__ “What may amount to a separation or what conduct on the part of some of the members may 
lead to disruption of the joint undivided family and convert a joint tenancy into a tenancy ın common 
must depend on the facts of each case A definite and unambiguous indication by one member of 
intention to separate himself and to enjoy his share m severalty may amount to separation But to 
have that effect the intention must be unequrvocal and clearly expressed ” 


This was further amplified ın the next case in Girya Bar v Sadashw Dhundıraj*, wheie 
the point was elaborately considered by Mr Ameer Alı At page 1047 after dis- 
cussing the Hindu law texts in the earlier portions of the judgment the require- 
ments of the rule are thus stated 


“ Once the decision has been unequivocally expressed and clearly intimated to his co-sharers, (Italics 
are mine) his right to obtain and possess the share to which he admittedly has a title 1s unimpeach- 
able ”’ 


” 


This passage therefore clearly emphasıses the necessity of a member communı- 
cating or ıntımatıng his intention to his co-sharers To the same effect are the 
decisions of the Privy Council in Syed Kasam v Jorawar Sıngh*, Balaknshna v Ram 
Krishna® and Ram Narain Sahu v Mussamat Makhna6 It 1s unnecessary to extract 
passages from these decisions, the real foundations for which 1s the decision ın Girja 
Bat v Sadashıv Dhundiraj? Tn the latest of the decisions Ram Narain Sahu v Mus- 
samat Makhna5, their Lordshıos of the Judicial Committee quote at page 685 the 
passage from the judgment of Sir George Lowndes in Balakrishna v Ram Knshna’, 
which reads as follows — 


“It ıs now settled law that the separdtion may be effected by a clear and unequivocal zntt- 
mation on the part of one member of a joint Hindu family to his co-sharers of his desire to sever himself 


“ ——— am 
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from the joint family This was laid down in Sura; Narain v İqbal Naraın! , The question was further 
examined ın Girja Bat v Sadashw Dhundira? “, and the principle was reaffirmed; and the last mentioned 
case was followed ın Kawal Nain v Budh Singh®, where Lord Haldane says, “ the status of the plaintiff 
as separate ın estate 1s brought about by his assertion of his right to separate’ ” 


The necessity for communication to the other co-sharers 1s also considered and laid 
down by the decisions of our High Court Soundararajan v Arunachalam Ghetiy*, 
was decided immediately after Suraj Narain v İqbal Narain) and beföre Giya Baz 
v Sadashw Dhundira)? ‘The passage already extracted from Sura; Narain v İqbal 
Narain’, was interpreted to mean that communication to the other co-sharers was 
necessary, and thatin the case of a süut the service of summons on the other 
members was such a communication 


The expression of intention may be by declaration or by conduct In the 
case of conduct the intimation is given by the conduct which 1s brought to the 
knowledge of the other members Where the coparcener 1s a minor the volition 
to become separate may be exercised on his behalf by his lawful guardian ; but 
in that event in order to effect the severance 1t should be followed by a suit and 
a decree. When once the option exercised by the guardian 1s followed by a suit 
which ends in a decree, the division in status dates back to the date of the notice 


‘See Kotayya v. Krishna® If there are only two coparceners ın the family and one 


of them 1s a minor, the major member, ıt would seem, may communicate the inten- 
tion to the natural guardian ofthe minor See the observation ın Rangasayı v Naga- 
ratnamma®, Venkateswara Pattar v Manıkyammal? and Kamepallı Ayılamma v Mannam 
Venkataswamy® 11, however, the minor has no guardian it cannot be that the adult 
member 1s prevented from separating himself It would seem that ıt 1s sufficient 
if the intention is made known to the other relations of the minor See Venka- 
teswara Pattar v Manıkyammal" (at page 422), though the point was not expressly 
decided : 


Dnaneshwar Vishnu v Avant Vasudeo®, was a case where the pateınal grand- 
father of the minor happened to be his guardian also, there being only two copar- 
ceners It was not a case of notice by which the intention was communicated 
but was a case where the grandfather by a long course of conduct indicated his 
intention to sever The minor had also his mother and maternal grandfather 
who were made aware of the conduct and declarations of the grandfather ‘The 
minor was also a party to certain proceedings in which he was properly represented 
Having regard to those circumstances the Court held that the grandfather became 
severed ın status from the minor Broomfield, J , at page 745 states his opinion 
as follows — 


“When the judgments of the Privy Council are read as a whole, ıt may well be doubted, I 
think, whether their Lordships intended to make it an essential condition that the declaration of 
intention to separate should be formally notified to every member of the family No doubt the intention 
must be published ın some way An act of volition whichis kept secret could not be legally effec- 
tıve There would indeed be no evidence ın that case that it was genuine But no formal decla- 
ration or notice 15 required The intention may be evidenced by conduct, as held ın Girja Baz”s case? 
[at page 162] where reference 1s made to the case of Foy Narain Girt v Grish Chunder-Myt11© I do 
not think that anything more ıs essential than publication ın the manner appropriate to the cır- 
cumstances of the case ” 


As I understand the passage, all that the learned Judge should have meant by the 
use of the word “ formal ” 1s that ıt need not be expressly communicated by notice 
or other document. It 1s enough if it is intimated and brought to the knowledge 
of the other coparcener by some means This ıs made clear by the sentence ın 
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which the learned Judge says that “no formal declaration or notice is requned” 
I do not think the learned Judge intended by this passage to go behind the Privy 
Council decisions ın which their Lordships have definitely laid down that theie 
should be an intimation of the intention to the other co-sharers I do not therefore 
treat this as an authouity suppoiting the contention of the appellant that no communı- 
cation 1s necessary to the other co-sharers For the foregoing 1easons I am clearly 
of opinion that ın order to bring about a seve1ance in status it is essential that there 
should be a communication of the intention to the other co-shareis 


Reference was made to the decision ın Narayana Rao v Purushothama Rao? , 
but the question now before us did not arise for decision ın that case All that was 
decided was that ın order to effect a seveiance in status it is not necessaıy that 
the communication should have been received by the other coparcener , it 1s enough 
if it ıs posted The facts in that case were somewhat peculiar The oa 
notice by which severance in status was intended to be effected was posted at Bezwada 
on grd August, 1926, to the other coparcener who was living at Guntur and would 
have in the usual course been receıved on the 4th but it was actually received 
by him only on the gth On the 4th the coparcener who issued the notice’ executed 
a will and died on the 5th The question was whether the share coüld be disposed 
of by the will If he was divided ın status, of course the will could validly operate 
on his share Otheiwise the vioperty would have passed by the survivorship to 
the other coparcener Varadachanar, J, ın answer to the contention that until 
the receipt of the notice on the gth the severance could not have been effected and 
as meanwhile the testator dıcd resulting ın the consequence of the propeity passing 
by survivorship said — 

““ "The answer 1s that the issue of notice, 1s, so fal as the testator 1s concerned, sufficient to pı event 
the operation of the principle of survivorship He was certainly justified in expecting that in the 
ordinary course his notice would have been delivered to the first defendant on the 4th or at least 
on the 5th It is unnecessary for us tosay what the legal result would be ın a case where a notice 1s 


posted in circumstances when it will be obviously ımpossıble foi it to reach the addressee before the 
testator’s deeath ” 5 


In the case whele the intention was expressed by conduct ıt may sometimes be, ” 
difficult to fix the exact date when the severance was effected, as pointed out by the 
Privy Council in a recent casein Mussamat Inder Kuer v Mussamat Pırthıpal Ruer?. 
The decision referred to by the learned Subordinate Judge ın his Judgment, Jagan- 
natha Rao v Ramanna*, has obviously no bearing upon the question now ın issue 
In that case an agreement between two brothers which was not intended to be 
acted upon was held not to be sufficient to effect a division ın status ‘This was 
affirmed hy the Privy Councıl ın Ramanna v Şagannadha" 


The communication to the other coparceners being therefore an essential] 
condition of the doctrine ıt cannot be said that the communication to the manager 
or the karnavan 1s sufficient compliance In Mayne’s Hindu Law, roth edition 
at page 562 the learned author says in paragraph 451 — 


‘€Tt is open to an adult coparcener to express his intention to separate fiom a minor coparcener 
by communicating his intention to the mother or other natural guardian of the minor On 
principle it is difficult to see why the intention should be communicated to every member of the 
family It would seem to be sufficient if the intention is clearly intimated to the managing 
member, or where it 1s by the managing member to some of the members of the family No 
doubt, the expression of intention must be published ın some way so as to be legally effective ” - 
The learned counsel for the appellant strongly relied upon this passage in support 
of his contention that notice to the managing member is sufficient compliance, 
as the managing membe1 represents the other coparceners With greatest respect 
I am unable to agree with the view of the learned author It 1s difficult to perceive 

f 
what the principle 1s which the learned author had in mind A manager of a 
joint family has the undoubted right and power to represent the family in all trans- 
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actions and in suits by or against the family As representing the family he has 
also the right to alienate family property so as to bind the members subject to certain 
restrictions recognised by law He has also the powei to borrow on behalf of the 
family so as to bind the shares of the other members, which power also 1s equally 
subject to certain restrictions All these powers are excercisable by him on behalf 
of the family treating ıt as a unit In transactions or suits inter se between ‘the 
members however he has no such right, and the law has not recognised it In 
suits for partition all the coparceners have necessarily to be ımpleaded as parties 
to the action ‘The Privy Council pointed out in Palanı Ammal v Muthuvenkata- 
chala Montagar1 


* “Jt appears to be obvious to their Lordships that in a suit for partition no effective decree can 
be made for a partition unless all the coparceners whose addresses are known, are parties to the suit 
and that it ıs the decree alone which can be evidence of what was decreed ” . 

“ 


Even if the separation that was sought ın the suit for partition was only of the plain- 
tiffin the action and not between the other coparceners nf se the manager of the 
famıly ıs not entitled to represent the coparceners who are defendants ın the action 
If the family however consists of several branches the head of a branch 1s entitled 
to represent the branch, as ın such case no question qf any division between the 
members of the branch zntei se arises for consideration Similarly in a case of 
agreement to partition no binding agreement can be reached or entered into with- 
out the concurrence and the consent of the other coparceners, and the manager’s 
consent alone will not be sufficient o It 1s difficult therefore to see on what principle 
can the opinion of the learned author be based so as to justify the representation 
by the manager of the other coparceners to receive the notice The division in 
status even if ıt be of one member carries with it the consequence of putting an 
end to the right of survivorship between the separating member and the other 
coparceners ‘The separating member from the moment of his severance 1s immune 
from the obligations of the family and is not liable for any of the debts incurred 
after that date and will not equally be bound by alıenatıans made afterwards. 
The extension of the principle in the manner contended for would lead to very 
inconvenient results and would seriously prejudice the rights of the other members 

Without their knowledge the manager may manıvulate notices severing status 
so as to throw the burden upon the other coparceners It would be open to the 
other members, after notice was received, to consider whether they should continue 
joint or separate The manager can act only for and on behalf of the joint family 
as a unit In my oninion, therefore, in view of the express language employed 
by the Privy“Council ın the decisions already referred to, a communication to the 
manager alone 1s insufficient to disrupt the status of the family The communı- 
cation must be to all the other coparceners, and ın the case of minors to their natural 
guardian Asın the present case the notice was issued only to the first defendant, 
the karnavan, and not to other members of the tarwad there was no division ın 
status, and the fourth defendant is not entitled to claim the share of his mother 
In my view, therefore, the view of the learned Subordinate Judge on this point 
1s correct 


The result is, the appeal 1s allowed only to the extent of excluding items 9, 21, 
22 and 23 from the partition In other resvects the appeal is dismissed The 
partıes will pay and receive costs in proportion to their success ın this appeal 


As we have differed on the third point dealt with ın my judgment the question 
has to be referred to a third Judge and for this purpose the matter may be placed 
before His Lordship the Chief Justice 


The point on which we have differed may be stated as follows — 


Whether a member of a Mitakshara Hindu joint family or a member of a 
tarwad governed by Marumakkathayam law can become divided ın status‘ by 
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issuing notice of his intention to separate to the manager of his joint famılv or 
the karnavan of his tarwad without issuing notice to the other members 


Panchapagesa Sasbi, 7 —This appeal raises an important question of law The 
suit was one for partition by 15 out of 20 members of a Moppilla Marumakkathayam 
tarwad Section 13 of the Madras Act XVII of 1939 confers a right on any ındı- 
vidual member of a tarwad to claim to take his or her share of the properties of the 
tarwad over which the tarwad has power of disposal and separate from the tarwad 
Section 14, gives a similar right to two or more persons belonging to the same tavazhı 
to take their share of the properties of the tarwad over which the tarwad has power 
of disposal, separate from the tarwad and enjoy the same jointly, with all the ıncı- 
dents of tarwad property Section 17 provides for division per capita among all the 
members of the tarwad then existing. Section 18 1s to the effect that succession 
to the property obtained by an individual member on partition shall be governed 
by the Islamic law of inheritance The Madras Marumakkathayam Act (Act XXII 
of 1933) which applied to all the Hindus in the presidency of Madras governed 
by the Marumakkathayam law of inheritance had conferred a similar right on a 
tavazhi represented by the majority of its members to claim to take its share of 
all the properties of the tarwad over which ıt has power of disposal and separate 
fiom the tarwad The share so obtained by the tavazhı 1s taken by it with all the 
incidents of the tarwad property (See Section 38, clauses 1 and 2) These rights 
of partition are statutory rights conferred on the parties ın respect of properties 
which until then were by customary law ımpartıble except by agreement amongst 
the members to divide the properties If the matter were res integra it 1s open to 
doubt whether this statutory right of partition of tarwad properties 1s not confined 
only to a division by metes and bounds alone It has, however, been held in 
Kuncht Amma v Minaksh Amma? that the right of partition conferred by the Madras 
Marumakkathayam Act XXII of 1933 being an indefeasible right of every tavazhi 
to demand partition of its own share ın the tarwad property to which the other 
tavazhis must submit, whether they lıke it or not, the said right covers not merely 
a division by metes and bounds but also a division in title leading to severance 
of joint status The language of section 13 of the Madras Act XVII of 1939 being 
the same as ın section 38 of Madras Act XXII of 1933 and the provisions of the two 
Acts relating to partition being analogous, the principle of the aforesaid decision 
would be equally applicable to the members of the Mopilla tarwads as well Not- 
withstanding the references ın section 14 of the later Act to enjoyment of the properties 
with incidents of the tarwad property and in section 18 to property obtained by 
an individual member on partition ıt would follow that the individual member’s 
right to a division of title or the right as distinguished from the right to physical 
division of the property, or ın other words a division ın status, has to be recognised 
even ın the case of Movılla tarwads. The statute, however, throws no further 
light as to the manner ın which this individual right of a member to bring about 
a division ın status has got to be exercised So far as the substantive right 1s con- 
cərned the position is analogous to the right of a member of a Mitakshara joint 
family to bring about a disruption of his joint status by his individual volition alone 
without the concurrence of the other members In the case- of Mitakshara joint 
families the Judicial Committee have in a sentes of decisions affirmed the existence 
of this individual right and adverted to the manner of its exercise by any one of the 
coparceners These have been developed from out of the original orinciples of 
Hindu law formulated in the texts relatıng to partition of property The pro- 
nouncements of the Judicial Committee are based on an examination of the texts 
and are developments of the law ımplied and implicit ın them on a proper inter- 
pretation thereof So far as the statutory rıghts conferred by the two Madras 
Acts are concerned ıt 15 common ground between the learned advocates on both 
sides that the same rules should be applicable to the exercise of the right under the 
7: in the case of the exercise of a right by a member of the Mitakshara joint 
amıly. 
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With these prefatory remarks I shall now proceed to state a few facts which are 
necessary to-understand the point which emerges out of them In 1041 the tarwad 
ın question consisted of 21 members, the present fourth defendant and his mothe: 
being members thereof On 27th October, 1941, the said two perrons issued a 
notice through their advocate to the present first defendant who was the kanavan 
even then, claiming partition and delivery of their share of the taiwad prcperties 
The first defendant through his advocate sent a reply, Exhibit D-13, dated 31d 
November, 1941, wherein it was stated that his client was cnthely agrecahle to 

-the partition of the tarwad properties ‘The fourth defendant end his motlci 
filed OP No so of 1941 in the Court of the Additional District Münsif, Tellicbeiiy, 
under section 5 sub-section 2 of the Madras Moppılla Maıvmakkathayem Act 
XVII of 1939 (See Exhibit D-14) Paragiaph 4 of the said petition states that the 
petitioners are quite prepared to file a suit for partition and delivery to them of the 
tarwad properties under the Moppilla Marumakkathayam Act XVII of 1939 


The first defendant was the sole respondent to that petition When the present 
‘suit was instituted on 6th September, 1944, the tarwad consisted of only 20 members 
as the fourth defendant’s mother had died by that tme Hence the plaintiffs 
who are 15 ım number claimed each 1/goth share of the properties only The 
fourth defendant, however, contended that the virtue of the notice Exhibit D-ro 
given on behalf of his mothe: and himself to the first defendant, the karnavan of 
the tarwad in 1941, there has been a division of status so far as they weie concerned 
which would’result ın their being entitled each t01/21 of the tarwad pioverties and 
that consequent on the death of the fourth defendant’s mother, thereafter, her 1/21 
share devolved upon the fourth defendant exclusively with the result that in the, 
present paitition suit he is entitled to 2/21 shares of the tarwad properties, the 
other members being entitled only to 1/21 share each The lower court held against 
this contention on the ground that the notice given on behalf of the fourth defend- 
ant and his mother was insufficient in law to bimg about a division of status 
inasmuch as it was given only to the karnavan, the first defendant and not 
communicated to the other members of the tarwad 


The point that now comes up for decision 1s, as regards, the legal effect of a 
notice claiming partition and asserting divided status, and communicated only 
to the karnavan of the tarwad or manager of the Hindu family and not communı- 
cated or intimated to the other members The question of law acgunes additional 
importance as it 1s one really dealing with the right ın Hindu law of a junior member 
of the Mitakshara family to become divided from the other members of the family 
by a clear and unambiguous declaration to separate himself from the rest The 
exposition of the law on this subject 1s found ın two leading decisions of the Judicial 
Committee One 1s Suraj Narain v' İqbal Narain! and the other 1s Girja Bar v Sada- 
shiv Dhundıra;* Subsequent decisions of the Judicial Committee have re-affirmed 
the same İt 1s not necessary to refer to them in detail as they are carefully 
reviewed ın my learned brother’s judgment in this case and also in his judgment 
ın the case reported Kurapathı Radhakrishna vw Satyanarayana® It ıs true that 
these decisions refer to the communication of the intention to divide on the 
part of one member to the other co-sharers The present pont now to be deter- 
mined, whether the communication by a junior member of his intention to divide 
to the manager of the family alone is sufficient by itself to bring about a disruption 
of the joint famıly and to bring about a division of status so far as that junior member 
ıs concerned, did not arise ın any way ın these decisions Nor is there any pro- 
nouncement negatıving the sufficiency of such a notice İt 1s true that wherever 
there 1s a, reference to the communication, their Lordships of the Judicial Com- 
mittee speak of the communication to the co-sharers But the question now 1S 
whether a communication to the manager 18 not really a communication to all the 


co-sharers ın view of the representative character of the manager of a Mıtakshara 
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joint family The basis of the 11ght of junio. member to bring about a division 
of status as between himself and the rest of the family, ıs as has been emphatically 
laid down by the Privy Council, that it is only his individual right dependent solely 
on his own volition and not restricted by the necessity for getting the concurrence 
of the othe: members of the fammly An examination of the Hindu law texts from 
out of which the doctiine is evolved by the Judicial Committee will be found in 
Gina Ba v Sadashıv Dhundıra;', although the earlie: decision un Sway Narain v 
Iqbal Narain® did not state the principle behind the statement of law enunciated 
therein Indeed even before the decision of the Judicial Committee ın the later 
case ın Guja Bat v Sadashw Dhundiraj* the High Court of Madras had in their judg- 
ment in Soundararajan v Arunachalam Cheity® carefully reviewed the original texts 
bearing on the point ~The necessity fo. a communication to the co-sharers 1s 
not to be found ın the texts examined and referred to Placıtum 5 of Chapter IT 
of the Viramitrodaya (see Setlur’s Hindu Law Books on Inheritance, p 316), 


5 
explaining the meaning of the term “ assembled together” YHA om Manu, 
Chapter IX, Sloka 104, would even seem to indicate that all that 1s required 1s 
that the intention to separate should be published and not necessarily communicated 
to the rest of the joint family, before ıt becomes effective It is not altogether without 
significance that even in Sura; Narain v İqbal Narain? and in Kamal Nam v Budh 
Singh*, the statement of law does not ın terms refer to the necessity of a communı- 
cation to the co-sharers The Full Bench decision of the High Court of Madras 
ın Soundararajan v Arunachalam Chetty?, understood the passage ın Sura; Narain v 
Iqbal Navaın?, as requirmg that the intention to separate should be expressed to 
the other co-sharers The necessity for a communication to the othe: members 
of the joint family has also been laid down by this Court in the decision in Kamepallı 
Ayılamma v Mannem Venkalasıpamı5 It ıs but reasonable to require that the inten- 
tion to divide should not be secret and kept unpublished and the condition requiring 
its publication to the other members of the family 1s perhaps necessitated by the 
circumstances relating to the exercise of ths right on the part of a Junıor member 
and its repe:cussions and legal effect with regard to the rest of the members of the 
family This Court has been consistently rejecting all arguments to establish a 
division of status by recitals in documents made by an individual member un- 
communicated to the other membeıs of the family 


Q 


Whether or not a junior member of the joint faniıly should be given the fieedom 
to get himself divided by a clear and unambiguous declaration to that effect even 
if the same had not been communicated to the other members as for instance, by 
registering a document stating the avowed intention clearly and unambiguously 
or by other equally unquestionable ways of publication 1s probably a matter which 
can only be dealt with at the present stage of the case law as ıt has developed, 
by legıslatıve'enactment alone [Even as early as 1916 that learned Judge, Sada- 
sıva Aiyar, J , of our High Court as a member of the Full Bench, has pointed out 
in his judgment ın Soundararajan v Arunachalam Chetiy” the necessity for the Legislature 
dealing with the matter to prevent the danger of perjured oral evidence and other 
inconveniences that might result from a recognition of the doctrine of unılateral 
declaration of a member to bring about a division of status 


Proceeding then on the assumption that a communication 1s necessary to the 
other members of the joint family the question arises whether ın the case of a Junıor 
“member expressing his intention to become divided the communication of such an 
intention to the manager of the family 1s not sufficient compliance with the require- 
mentsofthelaw The reference in the judgments of the Privy Council to a communı- 
cation to the other co-sharers does not necessarily require that the communication 
must be to each individual co-sharer separately There 1s no express statement 
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by the Judicial Committee to that effect ın any of its decisions Their Lordships 
were not dealing exhaustively with the various situations that might arise but were 
only emphasising the requirements that the ıntentıon to become separate on the 
part of a member should be published or brought home to the rest of the family 
as they were the members that would be affected by such an act They could 
not be deemed in this connection to have denied or negatived the ordinary repre- 
sentative character of the manager of a joint Hindu family to represent the family 
as a whole in matters pertaining toit Their Lordships’ observations are general 
and do not expressly deal with cases where some of the co-sharers are either minors 
or of unsound mind or where they are themselves members of a smaller coparcenary 
within the main joint family as in cases where the main joint family contains branches 
with separate common ancestors of such branch or branches İt ıs only the High 
Courts which have laid down that this communication should be hade to persons 
who would be guardians of the minors if there were to be a partition, and also that 
no separate communication need be given to the coparceners of a branch whether 
they are majors or minors, 1f the communication has been made to the head of that 
particular branch. 


If the underlying principle of the doctrine 1s the unquestionable right of the 
individual coparcener to get himself separated ın status by the manıfestatıon of his 
own intention, solely dependent on his own volition, and the inability of the other 
coparceners to resist the same, I do not see any reason why the Courts should add 
additional onerous conditions to the exercise of such a right which are not absolutely 
needed by paramount consideration of justice, equity and good conscience A rigid 
adherence to the 26s:ss"n/a verba found ın the pronouncements of the Judicial Com- 
mittee in the cases where they were not dealing with or contempating the varlety 
of circumstances relating to the composition of any particular joint famıly would 
in my judgment be really arresting the normal development of Hindu law by a 
legitrmate application and extension of its basic principles to meet the varying 

“circumstances of particular cases with special peculiarities Such has been the 
normal course of development of the Hindu law not only by the commentators 
and the Hindu legists but also by judicial precedents, particularly, the classical 
judgments of the Judicial Committee for over a century Freedom, theology and 
law alike should broaden from precedent to precedent. 


The question then arises whether there 1s anything which precludes the recog- 
nition of the representative character of a manager of a joint Hindu family in 
relation to the particular matter now under consideration İT donot see anything 
either ın Hindu law or usage which would preclude the Court from recognising 
such representative capacity in the manager in the present case as well The 
separation of one member is not necessarily the separation of the remaınıng members 
of the family inter se Indeed in the case of a declaration and a communication 
by one member of his intention to divide from the family the other members of the 
family will continue to be as before, members of an undivided family and the 
manager of the joint family would continue to be the manager of the joint family 
excluding the member who wishes to separate and will continue to represent the 
jomt family and the other members thereof even after the particular member has 
got himself divided from the rest On principle, therefore, it-should be held that 
the communication to the manager 1s really a communication to all the co-sharers. 
If that ıs so, ıt will satisfy even the very language of the Judicial Committee It 1s 
said that the manager of the joint family has no right to represent it ın transactions 
or suits, wer se between the members It may be that in the suit for partition 
by metes and bounds the presence of all the co-sharers 1s necessary, not only under 
the”rules of procedure governing partition suits but even otherwise, because the 
necessity for a just and convenient division by metes and bounds and allotment 
of specific 1tems should take in other considerations than merely an ascertainment 
of the shares Even in partition suits where there are sub-branches they are in a 
majority of cases represented by the heads thereof, the representative character 
of such persons so far as that branch 1s concerned being accepted. Long before 
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the present rules of procedure were evolved, the Sadar Court had upheld a decree 
in a Suit for partition for Ith share of the properties brought by a coparcener 
against the manager alone as the sole defendant evén though there were three 
other brothers along with the defendant who would be entitled to 1/5th share each 
if they had asked for the partition of their shares A specific objection on the 
ground öf non-joinder of the other brothers ın the partition suit was rejected by the 
Zillah Judge and the Saddar Court on appeal ‘The particulars of that litigation 
will be found referred to in the decision Palanammal v Muthuvenkatachala Managarar! 
That decision may or may not be governing precedent now but it shows that the 
recognition of the representative character of the manager even ın a suit for partition 
by one member against the rest of the family was not regarded as foreign to the 
spirit of Hindu law and usage ‘The matter may be looked at from another point 
of view also It3s not uncommon in Hindu Joint families that one Junıor member 
thereof renounces his share in favour of the rest of the family either for consideration 
or otherwise Itis frequently the case that prodigal and spendthrift sons are cut 
off from the rest of the family by discharging their existing debts and giving 
some further amounts to such members ‘The renunciation or release by any one 
junior member is generally evidenced only by a document in favour of the manager 
of the joint family who in such cases 1s deemed to represent the rest of the family. 
Eminent Judges of this Court, Sır V Bashyam Iyengar and K Srinivasa A1yangar, 
and Kumaraswamı Sastri, JJ , with their large experience and intimate knowledge 
of the details of the joint family system throughout the presidency (including not 
only what 1s now known as Tamil Nad but Andhradesa as well) have 
emphatically stated that generally such a renunciation by release by one member 
does not bring about a division of status as between those who continue in the 
family (See at page 778 in Palamamma v Muthuvenkatachala Managarar! and 
also in Rangaswamt Naidu v Sundararqulu Naidu?) I believe that in most 
of those cases documents are generally between the member cut off and the 
manager of the family representing all the other members "That at any 
rate is my experience İn Wasantrao v Anandrao*, the document of release was 
in favour of the father alone and ıt was held that that release by one son really 
operated in favour of the entire joint family and this decision was affirmed 
by the Privy Council in Anand Rao and others v Vasantruo Mahadevrao and 
others*. In all those cases it has been taken for granted that the manager’s 
representative capacity 1s not taken away by the fact that the other party to the 
transaction 1s himself a member of the family ‘The transaction ıs really between 
one member of the family and the rest regarded as a unit which continues to bea 
joint family and ıs capable of acting through its headsand manager Not infrequently 
also are arrangements made between one member of the family ın his individual 
capacity and the manager representing the whole family with regard to the financial 
advances to be made by the family to the particular member and under special 
arrangemnets as to its re-payment or adjustment later on In such arrangements 
the joint family may speak “ by the mouth of 1ts managing member ” See Bhurumal 
v jJagannath® Indeed to deny to the manager the representative character ın 
transactions of this sort would be an unnecessary handicap to a junior member 
and may drive him to the necessity of borrowing from strangers which may not 
always be in his interest to do so 1 do not therefore, find anything which should 
compel me to confine the representative character of the manager to transactions 
with strangers alone 

The learned editor of Mayne’s Hindu Law (1 oth edition) has stated ın article 
451 at page 562 that 


“on principle it ıs difficult to see why the intention should be communicated to every 
member of the famılv It would seem to be sufficient if the intention is clearly timated to 
the managing member No doubt the expression of intention must be published ın some way 
şo as to be legally effective ” 
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Although there are no direct decisions on the point, it seems to me that this position 
regarding the sufficiency of a notice communicated to the manager alone was 
taken for granted ın the decision ın Kotayya v Krishna! Tn that case, there was 
communication only to the manager of the joint family although there were other 
members to whom the intention to separate on behalf of the minor plaintiff was 
not communicated ‘Their Lordships decided that the severance of status was 
from the date of such notice to the manager and not from the date of the institution 
of the suit and hold that the renewals of earlier promissory notes by the manager 
after the date of such a notice would not be binding on the separating member 
No doubt, the manager ın that case was the father of the other coparcener to whom 
notice demanding a partition was given but that would not make a difference on 
this question It 1s not also without some significance that even in the decision 
of the Judicial Commüttee ın Giya Baz v Sadashw Dhunduaj?, their Lordships say 
that the notice of rst October, 1908, coupled with the suit for partition amounted 
to separation with all its legal consequences See Gıya -Bar v - Sadashu Dhundi- 
aj”. ‘The notice referred to was a notice to the manager of the joint family 
alone and there was no communication to another coparcener entitled to 1/3rd 
share InC C C Appeal No 10 of 1934 (unreported) a notice clarming a partition 
communicated to the manager alone was held to be insufficient not because it was 
not communicated to the other co-sharers but only because the coparcener who 
clarmed the partition was at the time of his demand, disqualified and was not 
entitled to a share and there was no fresh notice by him after the disqualification 
was removed by Act XII of 1928 I do not, however, wish to stress this as 1t must 
be admitted the present point was not expressly considered and decided therein, 


The doctrine of division of status takes in not only the express declaration or 
intention to divide but also such fixed and unequivocal intention evidenced by 
conduct also "The underlying principle is the same ın both the cases In cases 
where separation 1s established by conduct it 1s difficult to decide the precise point 
of time when the separation may be said to have taken place but it 1s noteworthy 
that the various acts of conduct may not always be communicated to all the members 
Separation is really a matter of proper inference to be drawn from all the circum- 
stances taken together This would seem to suggest that the necessity for the 
communication even to the other members of the joint family 1s more ın the nature 
of evidence to indicate the clear and unambiguous and fixed determination of the 
individual to separate himself ın status and not part of any substantive right of the 
other members restrictive of the mdividual volition of the separating member ğ 
However, that may be, it 1s sufficient ın this case to state that the requirement of 
communication to the co-sharers (ın cases of express declarations) even taking 
ıt in a very literal sense, is complied with by a communication to the manager 
who may very well be taken to be a representative of all the other co-sharers even 
for the purpose of receiving intimation of such intention on the part of the separating 
member 1 am, therefore, of opinion that the communication to the manager 
alone 1s sufficient to bring about a division of status 


Lastly, 1t 1s argued that there may be the danger of collusion between one 
member of the family and the manager which can operate to prejudice the rights 
of the other members if the representative character of the manager should be 
recognised as aforesaid “The same danger, if any, exists also in the case of trans- 
actions with strangers to the family and I do not see why the other members of the 
family should be ın a better position than they Considerations of equity ın proper 
cases may modify any hardship that may be caused to persons who have had no 
actual notice, as to which sec the decision ın Kash: Ram Bhagshet v Bagha Bhagshet®. 
As against this it may be pointed out that ın a case where there are numerous co- 
parceners ın an ordinary Mitakshara joint famıly'and much more so ın the case of 
Marumakkathayam tarwads which usually consist of a very large number of members, 
insistence on communication of the intention to separate to everyone of the other 
oe <p 
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‘co-share1s individually may operate to the prejudice of a member who wishes to 
separate and make bequests of his separated property to near relations or friends. 
İn any case considerations of possible haidship should not be the determining 
factor ın deciding these questions If, however, the law were clear that communı- 
cation to every one of the co-sharers individually 1s necessary because of the 
pronouncements of the Judicial Committee, I agree that the inconvenience or 
hardship in the case of tarwads consisting of nume1ous members is relevant and is 
no ground for relaxing the 1ules, but in my Judgment the Judicial Committee 
have not laid down such a rule 1 consider that the view adopted by me is really 
one which would facilitate the exercise of the right of partition conferred by the 
Legislature and not operate to retard it I, therefore, hold that the fouth 
defendant and his deceased mother must be deemed to have become divided ın 
status even ın 1941 and that the parties to the suit are each entitled to 1/21 share of the 
” tarwads properties excepting the fourth defendant who should be given 2/21 shares 
thereof In other respects, I agree with the conclusion of my learned brother. 


Opinion of Viswanatha Sastrı, J. — 


The question of law on the answer to which the learned Judges differed 
has been formulated by Satyanarayana Rao, J , ın these terms : 


“ VVhether a member of a Mitakshara Hindu yömt family or a member of a taıvvad governed 
by the Maiumakkattayam law can become divided ın status by issuing notice of his ıntentiort to 
sepaiate to the manager of his joint family or the karnavan of the tarwad without issuing notice to 
the other members ” . 
Having regard to the form of the question, ıt was a1gued that ıt raised two distinct 
dSsues 


(a) Should notice be given to the other members of the family of the intention of an mdividual 
amember to separate himself fiom the family ın order to bring about a division ın status between him 
and the other members? 


(6) If notice of such an intention has to be given to the other members, 1s a communication 
to each and every one of them necesssary or is notice to the head of thefamuly sufficient to effect a 
severance ” - 


These questions have to be decided by the application of the rules of Hindu law 
derivable from the writings of the commentators and Nibhandakars and the decisions. 
of the Judicial Committee 1 would have had little difficulty in answeiing the 
‘question propounded if I were to be guided solely by the ancient Hindu jurists 
without being embarrassed by judicial pronouncements which profess merely to 
anterpret or declare the law as laid down by them Ido not wish to cover a wider . 
field than 1s absolutely necessary for the decision of this case especially as the matter 
now under consıdgıatıon has received the particular attention of the 1emarkably 
able and acute lawyers who formulated the doctrine now in question 


Unde: the Hindu law “ partition’? may mean and compuise both a division 
of right, 2¢, a severance ın the joint status, and a division of property We are 
dealing in this case only with a division of iight, or a severance of the joint status 
‘This may result from an agreement between the membeıs of the jomt family or 
from any other act or conduct which, ın law, would create a severance An agree- 
ment 1s not the only mode by which a division in status can be brought about, the 
contiaty view held by some of the early decisions being no longer law 

“A definite and unambiguous indication by one member of intention to separate himself 
and to enjoy his share ın severalty may amount to separation ** —Sura; Narain v İqbal Nara}. 
Is the giving of a notice to the manager or to all the other members of the family 
of this intention to separate an integial pait of the rule according to the texts of 
Hindu law? If not, is any and if so, what formalıty has to be observed by a 
member who desires to separate by a declatatıon of his intention? The answer 
will be clear if we examine the jural basis of this doctrine as expounded by the 
ealy witeıs on Hindu law 


I may preface my examination of the texts by observing that the ancient law 
gıveıs, far from encouraging the contınuance of the joint family recommended a 
İİİ 

r (1912)24MLJ 345 LR 401A 40, TLR. 35 All 80 (P.G). 
36 





, 


282 THE MADRAS LAW JOURNAL REPORTS. [1949 


artition mainly on ieligious grounds RIC ad quale”? says Gautama (28-4) 
ei gida fes URL uzun süarnımı: (ası ” “Tet those who desire an 


increase of merit by the separate pe:formance of worship for the gods and the 
manes, divide.’ See also Manu Chapter [X-11 The word “Dharma ” ın Sanskrit 
which I have translated as “merit ” has reference to religious acts such as the 
performance of panchamahavajnas, the secre of the Romans If the family is joint, 
worship of the gods, Vaisvadeva, Shradhas and the feeding of guests are all single 
for the whole family and the spiritual benefits de1ived therefrom are shared by 
all the members, while if they separate, each peiforms these acts separately and 
acquires religious merit for himself in a much larger measure I am not sure 
whether Seshagırı Aıyar, J , had any textual authority in view when he obsetved 
ın Soundararajan v Arunachalam}, as follows z 
“ It is enough to say that the essential charactetistics of Hindu law as understood by the writers. 
of the Benares school are survivorship and representation. So far as a cursory examination of these 


treatises goes the idea of survivorship is ın entire consonance with the gentus of Hindu law as it is 
admınıstered ın South India ” 


Once and fo: all, Viynaneswara emphatically asserted and estabhshed the sons’ 
right to separate from the father even during his lifetime. Even in the davs of 
Gautama 15 centuries before Viynaneswara the 11ght to partition received a fillip 
for the religious sentiments above described Partition is therefore not looked 
upon with disfavour by the early treatises on Hindu law 


It ıs best to start the examination of the texts with Viynaneswaia, the most 
celebrated of the commentators, who belonged to the 11th century He takes 
the following sloka from Yajnavalkya Smrithi for comment 


yar Garadigna fared) ssa ar | 
Ta TRAST sari Ga: gara sa fF Il 


“In land, corrody (annuity, etc) or wealth recer ed from the giandfather, the ownershrp- 
of the father and the son 1s only equal ” 


(Yajnavalkya, Chapter II, section 121.) 
The relevant potion of the cofmmentary of Vinaneswaia 1s as follows 
“ - rm ~ çK —. 2 . ap ——o 
avara sinsisralldar ser aa Wa: gata q sara Simnar 
m kəş tx . . "a A -— ~ 
mar jaurtistes | fe qeniq, aq, Mei aaa avam Maftesza faut alte 
e © 
uq i} səs 9 94 e... sean © © 5 ae eop 000000) 0085000000 0000 41040004 10086 * İTİ ,,4ə- 
° ~ N_ PS ~ m™ € « 
oo TÜ TERİ Aa awe o Hak İdama, əbəs yasal 
a ON, baş f— 
UqTHaxoTa ald | : 
(Setlur’s Mitakshara, pages 646-648 ) 
“In property obtaıned by a paternal grandfather through gifts, conquest, etc , the ownership 
of both, the father and the son 1s well-known to the world and therefore there 1s a partition (of 
this property) Because there is equal rıght, therefore the partition 1s not merely at the desire 
of the father nor does the father get a double share. . . And thus though the mother 1s having 
her menstrual courses (has not lost the capacity to bear children) and the father has attachment 
(to wealth) and does not desire a partition, yet by the will (or desire) of the son a partition of the 
grandfather’s wealth does take place” 
I have given a litera] translation of the text even though ıt appeaıs a little uncouth 
in its English garb. ‘The astonishing and often perplexing brevity of these ancient 
writers renders necessary a woid of explanation. In the passage which I have 
omitted with a view to economise space and which I have indicated by asteriks, 


a text of Manu to the effect that while the parents live, though they ale old and 


infirm, the son has no control over the parental estate is refered to. Another 
A a rnc LAN 


rı (1915) 29 MLJ 816 I.LR. gg Mad. 159 (186) (F.B.). 
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text of Narada allows the father a double share at a partition Yet another text 
of Gautama allows a partition only when the father desires partition and the mother 
is past the child-bearing age WVynaneswara distinguishes these pronouncements 
and explains them away as applicable to a partition of the effects acquired by the 
father himself and not to a partition of the ancestral or paternal giandfather’s 
property With regard to ancestral propeitv he rules that there can be a partition 
at the will or desire of the son (putrachaya) because of the equal nght (sadiisasamya) 
of the father and son You have here got the idea of individual volition (Ichcha) 
bringing about a severance ın a joint family 


Dealing with the other texts ın then chronological order, the Saraswati Vilasa, 
said to have been compiled in the early years of the 16th century, has been 1epeatedly 
recognised by this Court and the Judicial Committee as of special authority in 
South India. It 1s a work written in prose and not in veise as supposed by Seshagırı 
Aıyar, J. The discussion of this topic starts with placitum’ 22 and continues till 
placitum 30 i 


(02) İlanı sın geqaaal: oragıa Guşudalz AA: 1) 

(23) aaa q Tari aa zənq arala saa” 
THCY, sqaərqalhəriz UI 

(04) Taa ea AVP qalanı azure 1 

(05) sahur aa dalda:  yağağaşanaşasığamıR- 
RTT İl B 

(26) qar Hira qerahiearat xər qaldırın: gö: Bur 
qü: MIG şin aaeqe:-qagamat waaay ar ager: il 

(27) sm ya Fy:-qdarı ar aaa | HATTA BI: il 

(28) Sa Mad Tks far qaeqazony Balak: | gul 
TARA Teast Far ASTARI fa 1 

. (0g) Raat q amaaa qe: | Ara qac: gö: 

“amr: BA A iq eae HAL eae alam il 

(go) aaa fr:enaReiqasır agro galasında qadam: 
giri q qaranı: 1 


(22) Bharuchi says that “division” means the separation (keeping apart) of either 
wealth or religious duty. (23) Vynanayogi, however, says that division (partition) ıs. 
the adjustment of the ownership of several persons in the common wealth by assigning 
portions in several ownership. (24) Bharuchi does not accept this, as it 1s absent 
in a division of dharma (religious duty) (25) By division of “ dharma ” is meant a 


- division of dharma alone, that is to say, separate performance of Vaisvadeva, the 


five great sacrifices and ancestral rites (26) Therefore ın the case of the extremely 
indigent owing to the absence of wealth (to be divided) division of Dharma (religious 
duty) may be made Ona division of Dharma (religious duty) alone can be made 
among those who desire an increase of (religious) meritin view of the sayingofGautama 
“ By partition (religious) merit increases ” (27) Therefore Vishnu says “or let 2 
him divide religious duties alone,” (the expression) “if absolutely indigent ” being 
supplied (or understood) (28) From this ıt ıs known that without any speech 
(or explanation) even by means of a determination (or resolution) only, partition 
is effected, just as an appointed daughter 1s constituted by mere intention without 
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“ Here too there 1s no distinction between a partition during the hfetime of the 
father or afte: his death and partition at the desue of the sons may take place or 
even by the desire (ol at the will) ofa single (coparcener) Tn süpport of this view 
is the text of Katyayana dealing with partition The wealth of those who have not 
attained (the age of) discretion should not be disbursed (spent) but deposited with 
relatives and Iriends Likewise the wealth of those who are abroad (in a distant 
place). Otherwise, if partition could not take place without their consent, the 
direction for deposit of their wealth with relatives and friends would be ınappıo- 
priate ” (Chapter II, placitum 23) In placitum 29 the author says that partition 
_or division may take place at the will or desire even of a single coparcener 
(Ekechhaya) In the next placıtum he extends to a grandson and great-grandson 
the right which he conceded to the son 


Lastly we come to the Vyavahara Mayukha of Nılakantabhatta wntten ın 
the beginning of the 17th century. With characteristic terseness and lucidity, 
he starts the law as follows 


xsqurannasiq Ase Paw: ga saad yada Tun: | 
faka İg frat | aeartealseha sara | | 


€ Even in the absence of any common (joint family) property severance does indeed 
result by the mere declaration ‘I am separate from thec’ because severance 1s a 
particular state (or condition) of the mind and the declaration 1s merely a manı- 
festation of this mental state (or condition) ” (Chapter İV, S in-r ) Emphasis 
is laid on the “ Budhıvısesha ” (particular state or condition of the mind) as the 
decisive factor ın producing a severance ın status and the declaration 1s stated to be 
meiely as “ Abhıvvanjıka ” or manifestation which might vary according to cır- 
cumstances : 


“Nov” an examınatıon of the texts of Hindu law leads me to the conclusion 
that the severance of the joint status so far as the separating member 1s concerned 
ıs a matter of his individual decision, the desire on his part to sever himself from the 
joint family and enjoy his hitherto undivided share separately from the others. 
I may sav that the texts do not countenance the idea that even if the mtention 
to be divided 1s kept locked up as a secret in the bosom of the dividing membe1, 
he can claim that there has been a severance ‘To have that effect, some outward 
manifestation, indication, ol publication of his intention either by word of mouth 
or by conduct 1s requisite. If, as stated ın the texts and accepted by decisions of 
duthority, an intention to divide is infe:able from conduct, there is no question 
of formal notice being given of the intention of the separating member to sever 
himself from the other members of the family It could not be said ın such a 
case that the severance in status has taken place at a particular point of time or 
by a formal communication to the other members of the famly In Joy Naam 
Girt v Girischandbıa Myti', the Privy Council regarded the conduct of one of the 
two members of a joint family . 

“when he left the joint residence and withdrew himself from commensalıty as indicating. 
a fived determination henceforward to live separate from his cousin ” 
and treated 


“ the fact of his borrowing money for his separate maintenance, as well as his making a will, 
* as indicating, at all events, that he himself considered that a separation had taken place” 


The conclusion was based on the inference of intention derivable from the acts and 
declarations of the member who, it was alleged. had separated himself, and not 
fiom the conduct ol attitude of any other paity In Ram Pershad Singhv Lakhpatr 
Koer®, the Judicial Committee stated - 


“ But here again the conduct of the parties must be looked at ın o1de: to airive at what consti” 
tutes the true test of partition of property according to Hindu law, namely, the intention of the mem- 
bers of the family to become separate owners ”” 


I (1878) LR 51IA.228 TLR. 4 Cal. 2, (go?) LR go LA 1 ILR. go Cal. 
434 (P.G). 231 (PC). 
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In the case of a division ın status brought about by conduct. all that can be said 
is that there 1s a publication or manifestation of an intention to divide and that 
ıs all that the texts of Hindu law required 


It must however be confessed that the decided cases present greater difficulty 
than the texts As eaily as 1865, the Calcutta High Count ın the case of Bulakeelal 
v Inderputiee Koowa:+ held as follows 


“ And any act or declaration showing an unequivocal intention on the part of a shareholder 
to hold or enjoy his own share separately and to renounce all rights upon the shares of his coparceners 
constitutes a complete severance or partition ” 

Again in the case of Vatokon v Rowshan Sıngh?, the same Count expressed itself ın 
these terms on the question of separation . 

“ We find that Sohun did publicly and unequivocally by peution presented 1n Court declate 

his intention to become from that date divided m estate Such an intention amounts to a valid 
separation though not immediately perfected by an actual partition on the estate by metes and 
bounds The acts and declarations of Sohun Singh showing an unmıstakeable intention to hold and 
enjoy his own estate separately, and to renounce all rights upon the shares of his coparceners, 
constitute, ın our judgment, a complete severance or partition ” 
‘This passage from the Judgment of the Calcutta High Court has been accepted 
by the Judicial Committee in Guya Bat v Sadashıv Dhunduaj? as laying down the 
law correctly. ‘There is no reference here or in the earlier case from the Weekly 
Reporter to the necessity of a communication of the intention of the separating 
coparcener to the other coparceneıs if a severance ın status 1s to be brought about. 
As late as 1911, this Court laid down after considerable argument and deliberation, 
that the preliminary decree ın a partition suit effected a severance instatus, Thanda- 
yuthapanı Kannıgal v Raghunath Kanmgal* Then came the decision of the Judicial 
Committee in Siz ayzaram v İqbal Naam“ with the following categorical statement 
of the legal position ° 


“ A definite and unambiguous indication by one membei of intention to separate himself 

and to enjoy his share ın severalty may amount to separation, but to have that effect the ıntentıon 
must be unequivocal and clearly expressed Sula; Natain alleged that he separated a few months 
later , theie is, however, no writing ın support of his allegation, nothmg to show that at that tıme he 
gave expression to an unambıguous intention on his part to cut himself off from the jomt undivided 
family ” : 
The necessity for a communication of the intention of a membet to separate himself 
to the other members of the family ıs not adverted to by their Lordships, either 
because they did not consider it an essential component of the rule or because it 
was not necessaıy in the circumstances of the case to deal with that aspect of the 
question 


Soon after the decision of the Privy CounciJ, a Full Bench of this Court had 
to consider its scope and effect In Soundaraiajan v Arunachalam Chettar S, Sır John 
Walls, CJ, held that the texts to which I have referred ın this judgment did 
not support the doctrine of partition by unilateral act Seshagir: Aryar, J , went 
one step further and held that the weight of textual authority was against the 
contention that an unilateral declaration by one member of a joint family of his 
‘intention to become divided cieated a severance Sadasiva Aıyar, J , however 
held that the doctrine propounded by the Judicial Committee ın Surajnarain v 
İqbal Naraın was by no means a novel one, though the Madras High Court had 
all along dissented from the Calcutta High Court and consistently held that a 
mere declaration by one member was ineffective to bring about aseverance in status 
All the three leained Judges, however, “held that the decision of the Privy Council 
in Surajnaiain v. İqbal Narain’ left them no option but to hold that a member of 
a joint Hindu family became separated from the other members by the fact of suing 
them for partition It may be observed that no question of notice to the other 
members of the intention of one member to separate was raised in the reference 
a ee 


I (1865) 3 WR 4ı. 239 
2. (1867) 8 WR öz 5 (1912) 24 MLJ 345 LR. 40 IA. 
3 (1916) sı MLJ 455" LR. 43xLA qo:LLR 35 All 80 (PC) 

KB TLR 43 Cal 1031 at 1051 (PC) 6 (1915) 29 MLJ 816 ILR 39 Mad. 
4 (1911) 21 ML) 240 İLR 35 Mad 159 (FB) 
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to the Full Bench. Sadasıva Aıyar, J, however stated that the phrase “ clearly 
expressed ” ın the decision of the Pııvy Council meant “clearly expressed to the 
definite knowledge of the other coparceners ” In answermg the reference the learned 
Judge stated his conclusion ın these terms. 

“A membe: of a joint Hindu family becomes sepaiated from the other members by the fact 
of suing them for partition and by the unequivocal declaration mentioned ın the plaınt ın that suit 
when such unequivocal declaiatıon has been definitely expressed to the othe: copaicener or copar- 
cencıs through the Court or otherwise ” 

I have now to consıdel the authoritative pronouncement of the Judicial Committee 
on this topic ın Guja Bar v Sadashw Dhundoal, which, the later decisions both of the 
Privy Council and of the High Courts in India, have purported to follow and apply. 
The question ın that case was whethe: Harıhar, the original plaintiffin the action, 
had become divided from his nephews Dhundiraj and Nilkant and their sons who 
were defendants 1 to 4 Dhundiray the first defendant was the de facto manager 
of the joint family afte: the death of his father Atmaram ın 1899. On ist October, 
1908, Harihar gave a iegistered notice to Dhundıraj that he wanted to have a 
partition of his one-thud share of the joint family property On 18th October, 
1908, Dhundiray replied asking Hanıhar not to have the property partitioned but 
agreeing to have a division if Harıhâr msisted upon it On 21st October, 1908, 
Harıhar biought a suit for partition against Dhundiraş and others: "The defendants 
filed a wiitten statement admitting the claims and agreeing to have a division 

On 17th June, 1909, Harıhar died before any decree could be passed in the suit 
and his widow Girja Bai applied as his heir-at-law to continue the sut ‘The 
defendants opposed her application on the g:ound that Harıhar s 1ights have devolved 
upon them by survivorship and his widow had no 11ght to proceed with the suit. 
This contention was upheld by the Judicial Commissioners of Nagpur, but rejected 
by the Privy Council After an examination of the relevant texts of Hindu law, 
their Loidships refer to the well-marked distinction that exists in Hindu law between 
a seveiance ın status so fal as the separating member Js conce:ned and a de facto 
division into specific shares of the piopertv held until then jomtly and laid down 
the law ın these teims. 

“ One ıs a matter of individual decision, the desire on the pait of any one member to sever 
himself from the joint family and to enjoy his hitherto undefined o: unspecified share separately from 
the others without being subject to the obligations which arise fiom the joint status , whilst the other 
1s the natural resultant from his decision, the division and separation of his share which may be arri- 
ved at eithe: by private agieement among the parties, or on failure of that by the intervention of the 
Cout Once the decision has been unequivocally expressed and clearly intimated to his 
co-shasers, his right to obtain and possess the shaie to which he admittedly has a title is unimpeach- 
able , neithe: the co-shaıcıs can question it no can the Court examine his conscience to find out 


whether his reasons for separation weıe well founded or sufficient ; the Couit has simply to give 
effect to his 11ght to have his share allocated separately from the others” 


It ıs difficult to say that them Lordships of the Judicial Committee who purported 
to found themselves on the texts of Hindu law, laid ıt down as an mtegial part or 
essential condition of the iule petmutting severance by unilateral declaration o” 
intention to become divided, that there should have been a communication of that 
declaration to the other members of the family The expression “ once ” occurring 
in the passage above quoted 1s not to be undeistood as meaning “ıfand not other- 
svıse ” or “Sunless and until” o. “ then and not till then ” İt is not as if mn this 
passage their Loidships were particularly considering the claim, of the surviving 
coparceners by the rıght of survivoship and repelling it because they had been 
clearly intimated about the unequivocal declaration or intention by Harıhar to 
divide himself Then Loidships wee merely emphasising the principle that 
it is the inherent 11ght of every copaicene: to demand a paztıtıon and if he expresses 
his ıntentıon to do so, neither the other membeis nor the Court have any right 
to enquire into his reasons or motives but have merely to give effect to his right. 
That their Lordshıps did not intend to lay down that the issue of a notice to the 
other coparceners was an essential pait of the doctrine of severance by unilateral 
declaiation appeais from what they stated at page 1050 of the report 
Ga cea eh  — ES ER SURG NE EOS ERNE OER RENE 
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“ The intention to separate may be evinced in different ways, either by explicit declaration 


o) by conduct If 1t ıs an inference derivable from conduct, ıt will be for the Court to determine 
vvhether it was unequivocal and explicit ” 


The position is made clearer still by the concluding poition of the yudgment at 
page 1051 of the report 


“ Im the present case, Harıhar, the husband of the appellant, unequivocally and unmustakably- 
manifested his intention to separate himself from the defendants, and to hold, possess, and enjoy his 
unquestioned interest separately from them In their Lordships’ judgment, this was sufficient, under 
the Hindu law, to constitute a separation and to divide him ın estate from his coparceners ” 


The later decisions of the Privy Council do not call for any detailed examination. 
since they purport metely to reiterate the statement of the law contained ın the 
decision above cited In Kaval Nain v Budh Singh}, Viscount Haldane 1eferred 
tö the judgment of the Judicial Committee in Guja Bar v Sadashıv Dunduaı?, as. 
laying down that the commencement of a suit for partition effected a separatiom 
from the joint family and that ıt was ımmateral ın such a case whetheı the co- 
sharers assented He added that 

““ a decree may be necessary for woking out the result of the severance and fo: allotting definite 


shares, but the status of the plaintiff as separate ın estate 1s brought about by his assertion of his right 
to separate, whether he obtains a consequential judgment or not ” 


‘he severance ın status 1s here stated to be brought about by the assertion of the 
11ight to separate and there 1s no qualification that the other co-shareis should be 
notified regaiding the assertion of that right In Ramalinga Annan v. Narayana 
Annav*, Mı Amn Alı in delivering the judgment of the Board observed 

“An unambiguous and definite intimation of intention on the part of one membei of the 
family to separate himself and to enjoy his share ın severalty has the effect of creating a division of the 
interest which, until then, he had held in jointness This intention was clearly intimated to the 


coparceners when the plaintiff Narayana served on them the notice on the 3oth July, 1909 That 
notice effected a separation so far as his branch of the family was concerned ” 


Their Lordships apparently had in mind the facts of the particular case where a 
notice had been issued In Syed Kasam v JForawar Singh*, Viscount Cave in deli- 
vering the judgment of the Judicial Committee observed 

“It 1s settled law that ın the case of a joint Hindu family subject to the law of the Mitakshara, 
a severance of estate 1s effected by an unequivocal declaration on the part of one of the joint holdeis 


of his intention to hold his share separately, even though no actual division takes place, and the com- 
mencement of a suit for partition has been held to be sufficient to effect a severance ın interest even 


before decree ” 

‘There is no 1eference here to the necessity for a communication to the other members. 
ofthe family In Balknshnav Ramkrıshna$, ıt was held by the Judicial Committee 
that one of the four brothers by name Lal Man had become separated from his 


brothers by reason of his conduct and actings Sir George Lowndes stated the 
law ın these terms . 


“Tt is now settled law that a separation may be effected by a clear and unequivocal ıntımatıom 
on the part of one member of a joint Hindu family to his co-sharers of his desire to seve: himself 
from the joint family. This was laid down ın Sura; Narain v İqbal Narain® The question was 
further examined ın Girja Bar v Sadashiv Dhundiraj* and the principle was re-affirmed and the last 
mentioned case was followed in Kaval Nain v. Budh Singh! ” 


‘The next decision of the Judicial Committee calling for notice is Babu Ramasiay 
Prasad v Radka Dev”, where Sir John Wallis observed as follows — 


“Tt ıs however well settled that a member: of a yomt family may effect a separation ın status 
by giving a clear and unmıstakeable intimation by his acts or declarations of a fixed mtention to be- 
come separate even though he goes on living jointly with the other members of the family and there 


ıs no division of property Balkrishna v Ramkrishna®”’ 
İn all the three cases immediately above cited, a severance in status was ınfetred 
merely from the conduct of the parties which of course must have been known to: 
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the membeis of the family In the case of Ramnarain Sahu v Mst Makhna', their 
Lordships of the Judicial Committee held that if a copaicener, or if he is under a 
disability, any person entitled to act for him, demands a separation of his share 
in a pending suit for partition, there 1s a severance in status even though no relief 
“s granted by the decree Su George Rankin ın delivering the judgment of the 
Judicial Cemmittee referred to the previous decisions of the Board in these terms 

“ The right of a member of a Hindu family who 1s siz juris to separate himself ın estate and" 


interest b. declaring his intention was thus stated by Sır George Lowndes in Balkrishna v Ram- 
Arishna® (Then follows the passage already extracted above from the judgment ın 53 All 300) 


Fiom the foregoing discussion ıt will be observed that there 1s no decision of the | 
Priv, Council which has gone to the length of holding that where there has been 
“a definite and unambiguous indication” or ““a clear and unequivocal decla- 
ration” by one member of his intention to separate, nevertheless, there 1s no 
severance in status unless and until notice of such intention o1 declaration has 
been communicated to the other members of the family No: does the Judicial 
Commuttee mvariably insist upon a communication or notice to the othe: members 
of the family of the intention of one member to divide himself fiom the others 
It must howeveı be conceded that when they do refer to a notice or communication 
01 intimation of the intention to divide, they iefei to an intimation to the other 
members of the family. 


In the case of a severance ın status brought about by conduct—and ıt has been 
repeatedly recognised by the Privy Council that it can be so brought about—there 
is no question of a notice or communication of the intention to divide The texts 
quoted by me regaid the unilateral decision or the individual volition and desire 
of a member of the joint family as the ci ucial severing factor, the indication, manı- 
festation, or publication of such intention being merely evidentiary In other 
words, notice or communication of an individual’s intention to divide, to the other 
members of the family, is neither a condition nor a pre-requisite of the severance 
ın status, but 1s only of evidentiary value and importance Partition does not 
create title ın the coparcener ol give him a right to his share It only enables 
hım to obtain-what is his own alıcady Notice of an intention to become divided 
is not the root of title and is not like a notice to quit which is a condition precedent 
to the accrual of the 11ght or an integral part of the cause of action itself The other 
membeıs of the family have no voice ın the matter Thev cannot veto the decla- 
1ation of the member They cannot iesist his determination If you impose a 
condition that it 1s only if all the othe: members of the family are duly notified 
of the intention of an individual membeı to divide, there could be a severance 
in status so far as he 1s concerned, you aie imposing a clog or fetter on the right 
of the individual member You are abrogating po tanto the ‘‘ unilaterality ” 
of the doctrine of unilateral declaration. At the same tıme it can easily be realised 
that ıt 1s of vital interest to the othe: membeıs of the family to be sure of their posi- 
tion vis-a-vis the dividing or outgoing member ‘Therefore it is that the declaration 
of intention to sepaiate must be clear and unequivocal, expressed ın such a form. 
that 1t would not be open to the separating coparcener afterwards to say that he 
still continues to be a member of the joint family It ıs for this reason that an 
outward manifestation or clear indication of an intention to divide is also required. 
Suppose a man legisters a document declaring that he ıs a divided membei or 
publishes a notice to that effect in the newspaper Is it to be said that he has not 
become divided ın status simply because his co-paiceners have not been individually 
notified of his intention? The onlv reasonable rule that can be deduced from the 
texts and the several decisions of the Judicial Committee is that the declaration 
of an intention to divide on the part of a member of the family should be clear 
and unequivocal and should be indicated, manifested o) published ın such a manner 
as is appropliate in the cucumstances of the case One method, but not the 
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only method, of such manifestation or publication 1s by delivering a notice contain- 
ıng a declaration of intention to become divided to the othe: members of the family. 


It may be pointed out that even afte: the decision of the Privy Council in 
Suraj Narain v. İqbal Narain, the majority of the Full Bench in Soundararajan v 
-Arunachalam?, accepted the doctunç of severance by unilateral declaration 
with considerable reluctance and hesitation, opposed as it was to the Opinion of 
that eminent jurist, Sır V. Bhashyam Aıyangar, and the view taken in several pre- 
vious decisions of this court. This unreceptivity to what was considered to be 
a somewhat revolutionary doctrine, 1s descernible ın the hesitancy and extreme 
caution with which ıt was continued to be applied ın this court in spite of the lead 
given by the Judicial Committee In Kamepallı Ayılamma v Mannem Venkata- 
sami* ıt was laid down by Sir John Wallis and Kumaraswamı Sastrı, J , that if a 
coparcener does not communicate, during his lifetime, his intention to become 
divided to the other coparcener or coparceners, the mere declaration of his ınten- 
tion, though expressed or manifested, does not affect a severance in status In 
that case the only other coparcener happened to be a minor and their Lordships 
held that notice of the intention of the major coparcener to become divided should 
have been given to the mother of the minor, his natural guaıdıan, so as to reach 
the latter during the lifetime of the major coparcener In their Lordships’ view 
the receipt of the communication of an intention to divide by the other members 
of the family was essential to create a severance ın status In the case of minor 
‘coparceners who had no natural guardians, their Lordships held that “ there 
must be such an intimation as the case admits of” Is the coparcener desiring 
separation from such a minor to have a guadıan ad litem or ad hoc constituted for 
the mmor? What 1s to happen if nobody was willing to accept responsibility 
for the minor and receive the notice? The Court cannot appoint a guardian 
of the interest of a minor coparcener ın a joint Hindu family under the Guardians 
and Wards Act Is the major coparcener to forego the 11ght to become divided 
ın status until the minor becomes a major ol is he to be forced to file a suit for partı- 
tion? Why should he suffer because there 1s no lawful guaidian to receive notice 
‘on behalf of a minor coparcener ? These difficulties weie, however, not consi- 
dered by the learned Judges. Another case to which reference has been made 
in the coutse of the argument 1s Rangasayı v Nagaratnamma* That was a suit 
for partition instituted on behalf of a minor This case has no direct bearing on 
the point now under consideration. The Couwit merely purported to reiterate 
the rule laid down by the decision of the Judicial Committee already cited All 
the Judges, however, agreed that 1f an adult coparcener filed a suit for partition, 
the severance takes place from the date of the plaint and not from the date when 
summons 1s served on the defendants, and the same result would follow if a sutt 
‘for partition filed on behalf of a minor happens to be decreed by the court 
This can only be on the principle that the date of communication to the defendants 
by service of summons in the suit is not the starting point of the severance ın 
Status 


I now turn to two decisions of this court which have considerably qualified 
the rule as to the necessity for communication of an intention to divide The 
first is Rama Iyer v. Minaksht Ammal5 where, a father after instituting a suit for partı- 
tion against his son, but before the son was served with summons, settled his share 
“Of the property on his daughters and died before the suit came on for trial The 
son attacked the settlement on the ground that until summons was served and 
the contents of the plaınt were communicated to him, there was no division in 
status between the father and the son and the settlement having been executed 
‘by an undivided member of the joint family was invalid. Madhavan, Nair, İL, 
upheld the validity of the settlement with the following obse1 vation 
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“ Tf the severance of the yomt status can be brought about by ındıyıdual vohtion, and the 
assent of the cosharers 1s not necessary fol ıt, then, 1 fail to see how it can be said there could be no 
severance so far as the plaintiff in a sunt 1s concerned, unless the intention 1s actually communicated 
to the other coparceners This position is cleaily not opposed to the 1uling of the Privy Council 
svhich states that the unequivocal intention of the separating copaicene: to be effective must be 
“clearly expressed ” to the othe: coparceners Notice to the other cosharers of the plaintiff’s 
intention to” separate would be necessary to make the severance operative against them so that 
they may know he 1s claiming his share of the joint family property from the date of the plaint 
and that the severance 1s final, but ıt cannot, 1 think, be a condition precedent to bring about a 

«severance of the jomt family status so fai as the plaintiff ıs concerned To make this severance 
effective as agaist the remaining coparceneıs notice W ould no doubt be necessary ” 


I very much regret my ınabılıty to follow the reasoning. If the filing of the plaint 
effects a severance so far as the plaintiff ıs concerned, then, the defendants must 
necessarily become severed from him (İf service of summons and the plaint on the 
defendants 1s necessary to make the severance effective as against the defendants, 
then till the service of summons, there can be no severance even as regards the 
plaintiff There cannot be two dates for the severance, one on the date of the 
institution of the suit so far as the plaintiff is concerned and the other on the date 
of the service of the summons as 1egaids the defendants, when the parties between 
whom severance 1s effected are the same, namely, the plaintiff on the one hand 
and the defendants on the other. 


The next decision that calls for detailed notice 1s Narayanaiao v Purushothama- 
şao1, decided by Varadacharıar and King, JJ In that case a father gave a regis- 
tered notice of his intention to divide himself from his son, but the notice did not 
reach the son till four days after the death of the father Afte1 issuing the notice 
the father executed a will making dispositions of his share of the property and 
died The son contested the validity of the will on the ground that the father was 
undivided with him at the time of his death and the law of survivorship prevailed 
against the will The Cowt, however, upheld the will, their Lordships taking 
the view that a severance of status took place from the date when the communi- 
cation of the intention to separate was sent by the father and not from the date 
when ıt was tecewed by the son The Cowt held that the date of receipt of the 
communication by the coparcerner was, ın the circumstances, immaterial. Varada- 
chanar, J , who delivered the judgment of the Bench observed as follows : 

“ Tt ıs true that the authorities lay down generally that the communication of the intention 
to become divided to other coparceners 1s necessary, but none of them lays down that the severance 
in status does not take place till after such communication has been receiyed by the other coparceneis 

We see no treason to interpiet the ieference to ‘ communication’ ın the various cases 
as implying that the severance does not arise-until notice has been actually recered by the addressee 
or addressees ” , 

Later ın the course of the judgment His Lordship refenied with approval to the 
decision of Madhavan Nair; J , ın Rama Iyer v Meenaksht Ammal? and held that the 
issue of the notice, ın so far as the testator was concerned, was sufficient to prevent 
the operation of the principle of survivoiship o İt 1s necessary to pause and consider 
the effect of this pronouncement Suppose on Ist April, 1948, A, a member of a 
joint Hindu family made a clear and formal declalatıon ın writing that he was 
divided ın status from the other membeis of the family and also published its con- 
tents in a newspaper. Suppose he died without giving notice to the other membeıs 
of the famıly of his intention to divide and the other membeis of the family became 
aware of his declaration a year after his death, say, on Ist January, 1949. Is it 
to be said that the unilateral declaration was effective so far as A was concerned 
as and from the 1st January, 1948, and so far as the other members were concerned 
only from 1st January, 1949? Or 1s it to be said that as soon as the other members 
came to know of the declaration of intention on ist January, 1949, it related back 
to Ist January, 1948, so far as they too were concerned A joint family may, and 
a tarwad does often consist of numerous individuals There are tarwads containing 
more than 100 members, many of whom are pursuing different walks of life in 
foreign countries There may be infants in the tarwad and children in the womb. 
e a ee a 
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İs ıt to be said that service of notice of an intention to divide on the part of one 
membel to every one of the other members is essential, if a severance ın status 1s 
to be brought about? Supposing the notice 1s served on the karnavan today and 
on the junior members on various subsequent days running over a couple of months 
does the severance take place on the date of the issue of the notice or on the date 
when service can be said to have been effected on all the members? . Or does 
the severance take place on each of the dates when notice 1s setved on each of the 
membeis so far as the particular recipient is concerned ? If, as held by Vaırada- 
chariai, J , the severance in status takes place as soon as the dividing member has 
published his intention to divide even though the other members of the family 
have not be2n notified about it, does it not really mean that communication to the 
other members of the family is not indispensable to cicate a severance ? Supposing 
the addresses of some members of the family are not known and a member 1s about 
to die and ıs desirous of getting himself divided and making a provision for his 
wife and daughteis, 1s he to serve those membeis by some method analogous to 
substituted service? Is he prevented from executing a will till all the members 
are served either ın person ol by the method of substituted service? If subsequent 
notice to the other members acts retroactively and creates a division ın status from 
the date of the declaration itself, are you not effectively doing away with the necessity 
of communication as a condition of severance ? In the present case, all the members 
of the tarwad today know that the deceased member, shortly before her death, 
published her intention to become divided, by Issuing a notice to the karnavan 
demanding a partition and the notice itself 1s exhibited in the sut İf their present 
knowledge 1s to be related back to the date of the suit of the notice, why should 
not the deceased member be considered to have died divided in status though a 
considerable interval has elapsed between the date of the issue of the notice and the 


date when ıt was filed as an exhibit ın the case and came to the knowledge of the 
other members ? 


The only logical rule furnished by the texts of Hindu law as interpreted by the- 
decisions of the Privy Council, appears to me to be that an unilateral declaration 
of an intention to become divided on the part of a member of a joint Hindu family 
effects a severance in status The declaration must be clear, unequivocal and 
unambiguous Theie must be some manifestation, indication, intymation or 
expression of that intention to become divided, so as to serve as authentic evidence 
in case of doubt or dispute What form that manifestation, expression Ol inti- 
mation of intention should take would depend upon the circumstances of each 
case, there being no fixed 1ule ol mgid formula The despatch to or receipt by the 
other membeis of the family of a communication or notice announcing the inten-- 
tion to divide on the part of one member of the family, 1s not essential nor its absence 
fatal, to a severance ın status. 


Mr. K P. Ramakrishna Atyar, the learned advocate for the respondents, 
diew’ my attention to the serious consequences of the view I am taking, parti- 
cularly, the danger of tainted evidence about such declatations and manifestations 
of intention to become divided Even if a communication were regarded as essen- 
tial to create a severance, the law does not regune that the declaration or the 
communication should be ın writing Oral declaration of an intention to divide 
and oral communication of such intention are quite sufficient inlaw The Court 
would no doubt require clear and convincing evidence of such a declaration of 
imtention before it acts upon ıt As regards the danger of perjured evidence and 
the heavy burden that will be thrown upon courts, I have only to state that courts 
are here to shoulde: that burden as part of their duty The machine 1s not to be 
put above the work it has to do Oral wills (permitted in the mofussil till 1925) 
oral authorities to adopt oral partitions, oral surrenders or releases, oral decla- 
rations of intention to divide and oral communications of such intention have 
had to be adjudicated upon by courts and my conclusion ın this case 1s not likely 
to add appreciably to the burden of the courts or the volume of tainted evidence. 
As pointed out bySadasiva Auyar, J.,1n Soundaarajan v Arunachalam1,and my learned’ 
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, 'brotheı, Panchapagesa Sastri, J , ın this case, it 1s always open to the Legislature 
to enact that a declaration of intention to become divided by a member ofa joint 
Hindu famılv should be ın writing and registered 


Assuming that communication ofan intention to become divided on the paıt of 
a member of a joint Hındufamılv or a tarwad tothe other members 1s an essential con- 
dition of the doctrine of severance ın status by an unilateral declaration, the futher 
‘question that arises 1s, whether a communication of such intention to the manager 
of a joint Hindu family or in the case ofa tarwad, to the karnavan of the tarwad, 
-1s sufficient or whether a communication to all the members of the famılv 1s necessary 
ın order to effect a severance ın status ‘There is no direct authority on the point 
one way or the other The decisions that refer to communication or intimation 
of an intention to divide on the part of a membe: of a joint Hindu family assume 
“ana general way that the communcation ıs to be made or the intimation is to be 
given to the ““co-sharers” 2e, coparceners But these observations aie of a 
general character and must not be understood as decisive of the point now raised, 
one way or the other The manager ofa joint Hindu family has the power or the 
right to represent the family in all transactions relating to it so far as the outside 
world 1s concerned He ıs entitled to act on behalf of the famılv without taking 
the consent of the other members A manager can sue and be sued without yoming 
the other members of the family ; m respect of family transaction the manager 
‘represents the entire family in such suits The iesult of the litigation would be 
binding on the members of the family, in the absence of fraud or collusion The 
position of the karnavan of a Malabar tarwad ıs similar-and was thus described 
by Holloway, J “A Malabar family speaks thıough its head, thekarnavan * The 
question, however, 1s whether this power or right of representation enables the 
manager of a joint Hindu family or the karnavan of a Malabar tarwad to receive 
on hıs own behalf and on behalf of all the members of the family a notice given 
by a outgoing member of his intention to become divided from the rest of the family. 
It is open to one member of a joint Hindu family to separate himself from the rest | 
leaving the latter to continue as before as members of the joint family If one 
coparcener dies or drops out, the corporate character of the family ıs not lost there- 
by. The true position 1s stated by the Judicial Committee ın Palamammal v Muthu 
Venkatachala”, ın these words, 


‘It is now beyond doubt that a member of a jont family can separate himself from the other 
members of the joint family and 1s, on separation, entitled to have his share in the property of the 
jomt family ascertained and partitioned off from him, and that the remaınıng coparceners, without 
any special agreement amongst themselves, may continue to be coparcenerg and to enjoy as members 
of a yomt family, what remained after such a partition, of the family property That the remaınıng 


members continued to be joint may, if disputed, be inferred from the way in which their family 
business was carried on 2 . 


If the remaining members continue as a joint family, the manage: of the family 
would sepresent them ın all transactions with the outside world, including the 
outgoing member. It 1s not as if the manager or any of the remaining 
members of the family have any voice, veto oı option in the matter All of 
them have to submit, willy nilly, to the demand ofa coparcene: for the sepa- 
ration of his share, for, it is a matte: of his own individual volition The notice or 
communication of an intention to become divided 1s only of evidentiary value, 
assuming of course that ıt 1s an indispensable piece of evidence İf it were the 
law that the separation of one member ipso jure causes a separation of all the member 
ofthe family, on theanalogy of the death or retirement of a partner in a partnership, 
one can understand the necessity foı a notice individually to all the remaining 
coparceners When that is not the case, 1 fail to see why a notice issued to the 
manager of the family who would continue to iepresent the remaining members 
of the joint family 1s not a sufficient notice to the remaining membeis themselves. 
Quoad the joint family, the position of an outgoing member ıs like that of a stıanger 
and J do not see any reason why the manager of the family, acting on behalf of the 





ı (1924) 48MLJ 83 LR 52TA 83 ILR. 48 Mad 254 (PC). 


bə 


294. THE MADRAS LAW JOURNAL REPORTS. [1949 


remaining members and representing them, should be disabled from 1eceiving a 
notice of separation given by the outgoing member ‘There might be transactions 
between an individual member of a jomt family and the joint family itself repre- 
sented by the manager A member of a joint Hindu family can do business with, 
lend to or borrow from the joint family represented by its manager In Bhuiu Mal 
v Jagannath! a case which was apparently not brought to the notice of my learned 
brethren, the Judicial Committee have gone to the length of holding thatıt ıs open 
to a coparcener ın his own individual capacity to enter into a contract of partner- 
ship with the joint family of which he is a member, the joint family being iepre- 
sented by the manager Such a transaction can be effected by the members of 
the family through the medium of the manager, the jomt Hindu family being 
regarded as entity capable of being represented by its manager If so much 1s 
granted, I fail to see why an intimation or communication of the intention of one 
member to divide, given to the person who would continue to be the manager 
of the joint family afte: the severance of the outgomg member, is not sufficient 
notice to the remaining members who form the joint family. 


The analogy of a suit for partition 1s not conclusive on this matter In order 
to prevent a multiplicity of suits and give a finality to litigation, the procedural 
law insists upon every member of the family entitled to a share in the family pro- 
perties being made a party to a suit for partition and also upon the inclusion of 
every item of family property A suit for a division in status alone without a de 
facto division of the properties is inconceivable. If there ıs to be a division by 
metes and bounds, then the wishes of all the shaie1s have to be consulted as regards 
the best method of allotment of propeity consistent with the interests of all the 
sharers. A division in status depends upon the volition of the separating member, 
while a division by metes and bounds requires the agreement of all the parties o: the 
decree of a court 


I am glad to be fortified in my conclusion by the opinion of so eminent a lawyer 


_as the editor of the latest edition of Mayne’s Hindu Law extractedin judgment 


of Satyanarayana Rao. J. My learned brotheı, Panchapagesa Sastrı, J , has drawn 
attention to the fact that both in Girja Bat v Sadashıv Dhundıra;? and Kotayya v. 
Arıshnan? notice of the intention of an outgoing member to separate himself from 
the family was given only to the managing member I may also add that in the 
former case the manager was only a de facto manager As however, the present 
point was not 1a1s€d ol considered ın those cases, I do not rely on them as binding 
precedents. 

Out of the ıespect I entertain for the opinion of my learned biothei Satya- 
narayana Rao, J., I have set out at some, but I hope not unnecessary length, the 
considerations which have led me to form an opinion contrary to hisown For the 
ıcasons indicated ın my judgment, I would answer the question 1eferred to me ın 
the affı mative 

(The appeal was finally allowed) 


K.S Question answered Appeal allowed 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT — MR Justice Mack. 


Puthıya Velappıl Ayıssamma Petitioner * 
v 
Chowakkaram Puthıya Purayil Bavachı Keyı 2 , Respondent. 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), sections 12 (1) (b) and 7 (5)—Vexatious 
and false petition to evrct—Dismissal—Compensatory cosis—If can be recovered by separate suit 


The word “landlord ” ın section 7 (s) of Madras Act XV of 1946, obviously means landlord. 
o: any one claiming to be a landlord making an application Similarly the words “a tenant ” cam 
only mean “a tenant ol am one alleged to be a tenant ” 


Section 7 (5) of Act XV of 1946 reproduced the principle of section 35-A of the Code of Civ 
Procedure ın rent control proceedings If a petition was false and vexatious, compensatory costs 
can be granted But there 1s no legal principle on which such relief can be given to the party who 
was dragged unnecessarily into the proceedings by way of a separate suit for damages 


Petition under section 25 of Act IX of 1887, praymg the High Court to revise 
the decree of the Court of the District Münsif, (Principal), Tellicherry, dated 17th 
November, 1947, nn SCS No gı of 1947 . 


M.C Sridharan for Petitioner 
C K. Viswanatha Arya fo Respondent. 
The Court delivered the following 


TUDGMENT —This ievision petition arises out of a iather unusual suit filed 
by the petitioner, the widow of one Moidu Hayi, who died on ist Januaı y, 1946, 
to recover from the two defendants a sum of Rs 172-15-0, expenses incurred by 
her in defending a petition, R.C P No! 304 of 1946 before the House Rent Con- 
tioller, unstituted by the defendants The defendants are Moidu Hay”s grand- 
mother and her son "They sought to evict the widow ın those proceedings from a 
block of three shops The learned Rent Controller Mr. K K Mathews dismissed 
their petition finding it to be both frivolous and vexatious, but he expressed himself 
unable to grant any compensation to the petitioner and other respondents ım- 
pleaded before him as, by denying the title of the petitioner before him as landlord, 
they had removed themselves from the purview of section 7 (5) of the Madias 
Act XV of 1946 Instead of filing any appeal against the refusal to giant any 
compensation under this section, a remedy open to the petitioner under section 
12 (1) (5) of the Act, the petitioner filed a regular suit to recover as damages the 
actual expenditure she incurred ın her defence before the Rent Controller, In 
her plaint she alleged that she paid Rs 160 to het advocate for eight appearances 
before the Rent Controller The learned District Munsıf, quite rightly, held 
that the suit to recoveı these costs was not maintainable and he dismissed ıt without 
any order as to costs 


Section 35 (a) of the Civil Procedure Code makes provision for compensator) 
costs ın respect of false or vexatious claims or defences in suits or other proceedings 
not being an appeal Section 7 (5) of Act XV of 1946 1eproduces the principle 
of this section ın Rent Contiol proceedings but limits compensation to Rs.” 50. 
1 should like here to correct an obvious error ın the view of the learned Rent Con- 
troller who seemed to think that this compensation under section 7 (5) could only 
be awarded in an application made by a landlord for the eviction of a tenant and 
presumably that if the appellant’s position as landlord was ın dispute or not esta- 
blished, the award of such compensation was not permissible. The phrase “ applı- 
cation made by a landlord ” ın section 7 (5) obviously means an application made 
by a landlord or any one claiming to be a landlord. Simılaıly, the words “a 
tenant ” can only mean “ a tenant, or any one alleged to be a tenant”? If the 
view taken by the learned Rent Contuıolleı is to be accepted, a large category of 
cases all the mote frivolous and vexatious because they are instituted under the 
Rent Control Act by persons who have no title as landlord against persons impleaded 
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as tenants who set up paramount ttle will be quite excluded from the scope of 
compensation This 1s a clear case ın which the Rent Controller would have been 
fully justified on a finding that the petition was both false and vexatious ın granting 
the petitioner the full amount of Rs 50 as compensation 


I do not desire to make any further comment on the merits as between 
the parties in view of no less than three suits as 1s not disputed, pendingeas between 
the heirs of Moidu Hajı The learned advocate for the petitioner asks that at 
any rate a compensation of Rs 50 may now be awarded to the petitioner to defray 
part of her legal expenses ın the Rent Control proceedings There ıs no legal 
principle on which this relief can be given to the petitioner by way of a separate 
suit The view taken by the learned District Münsif is correct ; the law does not 
unfortünately provide for damages incurred by defendants ımpleaded ın cıvıl 
proceedings found to be false or vexatious by way of separate suits One can only 
sympathise with the petitioner whose petition is dismissed ın the cucumstances 
but without any order as to costs. 

KS Petition dismissed 


IN THE HIGH. COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mr_ JusTICE PANCHAPAKESA AYYAR 


“Kotamsath Appanna , Petitioner “ 
2 R : 
Koppoju Appalaraju Respondent 


Indian Penal Code (XLV of 1860), section 406— Jewel taken from goldsmith as sample for approval— 
Retention towards debt due by goldsmth—Offence made out 


Where a person takes from a goldsmith a gold jewel for showing ıt to his wife and placing an 
order for a simular jewel if she approved of it but fails to return it and retains it with himself towards , 
some debts due to him by the goldsmith, he will be guilty of an offence under section 406 of the Indian 
Penal Code He has utilised the jewel for a purpose not intended and against the express agreement. 
The mere fact that the jewel 1s intact 1s irrelevant 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
the High Court to revise the order of the Sub-Divisional Magistrate, Vizagapatam 
in CA. No 24 of 1948 (CC No 417 of 1947, Stationery Sub-Magistrate, Srunga- 


“varapukota) 
Y Suryanarayana for the petitioner. 
, E. Venkatesam for respondent 
The Public Prosecutor (V A Ethraj) for the Crown 


The Court pronounced the following 


ORDER —I have perused the entire records and heard the learned Counsel 
for the petitioner and the learned Public Prosecutor contra. Two Courts found 
the petitioner guilty under section 406, Indian Penal Code in respect of a gold 
jewel taken by him from P,W r, a goldsmith, on 18th April, 1948, fo. showing 
it to his wife and placıng an order for a similar jewel if she approved of it, and 
-failing to return ıt and retaming it with hım towards some debts due to hım by 
P W. r, and refusing to return it He has been fined Rs 150, and the entne fine 
is directed to be paid to P W. 1 as compensation for the loss of the jewel. 


The learned counsel for the petitioner urged that the lower courts should have 
believed the evidence of the D Ws and held the jewel to be his and made from gold 
supplied by hım I cannot agree. The lower courts were right in disbelteving 
these D Ws 

The next contention urged was that the petitionér has simply ietamed the 

_jewel as security for his debt and will not be hable under section 406, Indian Penal 
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Code in view of the 1ulings ın In re Adınarayana Iyer’, and Rex v. Krishnan*, especi- 
ally as he has produced the jewel ın this court, and it is infact, though he is not 
willing to return ıt The facts here are different from the facts ın Jn re Admmarayana 
Iyer! "There, a man willingly left a box in the accused’s house and was not allowed 
to take ıt away before he paid his dues. That 1s analogous to a hotel-keeper”s or 
lodgıng-house keeper’s lien over the luggage of customers and lodgers Here the 
petitione: promised to return the jewel and broke his promise and retained ıt and 
claimed it to be his own ~ The ruling in Rex v Krishna? clearly says that wher- 
ever a thing 1s utilised for a purpose not intended against an express agreement 
or implied understanding there will be an offence under section 406, Indian Penal 
Code The mere fact that the jewel is intact with the petitioner is irrelevant 
He has caused wrongful loss to PW 1 by dishonestly retaining ıt and claiming 
it to be his and by misappropriating ıt So he was rightly convicted Even now 
he 1s not willing to return the jewel to PW 1 in which case I might have let him 
off with a small fine In the circumstances I confirm the sentence and order under 
section 545, Criminal Procedure Code also and dismiss the petition. 


VS Petition dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR JusTICE PANCHAPAKESA AYYAR 


A. Govindaswamy and otheıs Petittoners * 


Madıas City Police Act (III of 1888), section 775— Applıcabılıy—If confined to rrotous behaviour as a result 
of beng drunk 

It 1s not correct to say that section 75 of the Madras City Police Act would apply only to persons 
‘guilty of riotous and disorderly or indecent behaviour as a result of being dıunk ‘The section 
punishes both drunkards, incapable of taking care of themselves, and people guilty of riotous or 
disorderly or indecent behaviour ın any public place 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Fifth Presidency 
Magistrate of the Court of the Presidency Magistrates, Egmore, Madras in N.C. 


No. 60277 of 1949 
N.S. Man for Messrs Row and Reddy for Petitioners. 
The Crown Prosecutor ($ Govind Swaminathan) for the Crown. 


The Court pronounced the following 


ORDER —The petitioners have been sentenced under section 75 of the Cıty 
Police Act to undergo three weeks rigorous imprisonment each for behaving in a 
riotous disorderly or indecent manner and have also been directed to execute bonds 
themselves for Rs 50 each with one surety for Rs 50 each for six months after release 
under section 106, Criminal Procedure Code. Mr. Mani for the petitioners, 
urged that section 75 would apply only to persons guilty of riotous, disorderly or 
indecent behaviour as a result of being drunk, and not as here without being drunk 
and ın a perfectly sober mood. I cannot agıce Section 75 punishes both drunk- 
kards incapable of taking care of themselves and people guilty of riotous, disorderly 
or mdecent behaviour ın any public place etc like these petitioners The petitioners 
abused ın filthy and ındecent language the loyal workers and behaved ın a riotous, 
‘disorderly and indecent fashion 1n a public place and were rightly convicted under 
section 75 But considering all the circumstances I modify the sentences to the 
periods of imprisonment already undergone and a fine of Rs 15 each or in default 
further rigorous imprisonment for a week each. Time for payment till 3 p.m, 


con 14th August, 1949 
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There was no justification ın the circumstances of this case to take bonds under 
section 106, Criminal Procedure Code fiom any of the petitioners none of whom 
had any antecedents of crimes involving a breach of the peace and all of whom 
had acted in sudden heat of passion on finding their fellow-werkers refusing to 
join the stilke and persisting ın going on wolkıng The bonds are cancelled 


V.S Sentence modified. 


- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mr Justicc Mack 


Malladı Seetharama Sastrı Petitronei * 
0 
The Hyderabad State represented by the General Manager, 
Nizam State Railway, Secunderabad (Deccan) — Respondeni 


Lamiation Act (IX of 1908), Artıcle 31—Suat to recover value of machinery consigned to railway company 
Jor carnage but not delivered to consignee—Limitation—Starting point 


A merchant consigned on 2ist August, 1944, to the railway company some machinery for carnage 
‘from Bezwada to Lahore He received from the consignee a letter dated 7th November, 1944, to 
the effect that the goods had not reached him The consignor sent a notice on 8th February, 1945, 
to the railway company complaining of the non-delivery of the goods and asking for payment of their 
value. To this letter he was not vouchsafed any reply He filed his suit on ist October, 1945, 
lol recovery of the value of the machinery On a question whethel the suit was in time 


Held, in view of the fact that in 1944 railways were afflicted by war conditions and congestion: 
in transit, two months and sixteen days could not be considered to be an unreasonable period within 
which a railway company ought to have delivered the goods In any event the suit was filed within 
one year of the receipt of information of non-delivery and hence there was no substance ın the 
technical plea taken by the railway that the suit was barred 5 


Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to 1evise the decree of the Court of the Subordinate Judge, Viyaya- 
wada, dated 31d April, 1947 n SGS No 247 of 1945 

V Subrgmamam for Petifioner 

V K Ramanathan instructed by Messrs. King and Parbıdge for Respondent 


The Court delivered the following 


TUDGMENT —The petitioner is the plaıüuff a merchant of Bezwada, who 
sued the Nizam State Railway of Hyderabad for the recovery of Rs 305 being 
the value of some machinery he consigned on 21st August, 1944, from Bezwada 
to the Circar Engineering Company, Lahore It is common ground that the 
goods had to be carried over three railways. Plaintiff received from the consignee 
a letter Exhibit P-1 dated 7th November, 1944, to the effect that the goods had not 
reached hım. He sent a notice to the railway company on 8th February 1945, 
complaining that the goods had not been delivered and asking for payment of 
their value ‘To this letter he was not vouchsafed anyieply He then, after going 
through the necessary formalities, filed this suit on 31st October, 1945 The learned 
Subordinate Judge dismissed ıt as tıme barred under Article 31 of the Limitation 
Act which presctibes as the period of mutation for a suit against a cainer fo) com- 
pensation, non-delivery or delay in delivering goods one year from the date “when 
the goods ought to be delivered’? The learned Subordinate Judge attached 
importance to the evidence of a parcels clerk of the Bezwada railway station who 
deposed that it would normally take one week by passenger train and 15 days by 
goods train for a consignment to reach Lahoie On this basis the Subordinate 
Judge held that the suit was filed out of tme The view taken by him is obvioulsy 
ıncorıect and cannot be suported 


Two limitation Articles which can govein this case are Article 30 which 
prescribes for suits against a carrier for compensation for losing ol injuring goods. 
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one year from the date when the loss or injury occurred “In Madas and Southern 
Mahatta Ralway Co v Bhimappa', a Bench of this Court observed as 1egards 
Article 30 that the burden of proving when the goods were lost 1s on the railway 
company and that ın that case they had not proved when they were lost and there 
was nothing ın the evidence to show that they were lost more than one year before 
the institution of the suit Those obse:vations aie relevant and pertinent to the 
facts of the" present suit As regaids Article 31, the difficulty it iaıses is that it 
fixes no specific time for the delivery of the goods, the ordinary rule being that 
goods have to be delivered by a carrier within a reasonable time What isa reason- 
able tıme has to depend on the facts of each case In Jugal Kishore v Great Indian 
Peninsular Railway*, the plaintiff consigned goods on the 28th August, 1918, and 
filed his suit for damages on the 31st March, 1920. For more than a year plaıntıff 
had been put off by various statements on the pait of the railway companies to 
the effect that the matter was being enquired ınto It was held that the suit was 
in time and not baried, whether Article go, or Article 31 was considered applı- 
cable to the facts That suit was filed about a year and eight months after the 
consignment, whereas the present suit was filed less than one yeai and three months 
after the consignment he learned Subordinate Judge relied on Palanıchami 
Nadar v Governor-General of İndia in Councıl3 for the position that time would begin 
to run under Article 31 fiom the date of a definite refusal or declaration or inability 
by the railway company to deliver the lost goods. But that constiuction of Article 
31 has been obviously musapplied by the learned Subordinate Judge to the facts 
of this suit In the cases in which that construction was given, ıt merely enlarged 
the period within which a suit should be biought from the date on which, after a 
protracted correspondence with the railway company, they expressed inability 
to give delivery of the goods for some icason or other In the preseht case, the 
railway company did not even accord the plaintiff the courtesy of a reply to his 
original letter of complaint In fact the decision in Palanıchamı Nadar v Govenoı- 
General of India ın Council? gives very stiong support following as ıt does, Jugal Kishore 
v. Great Indian Pennsulaa Railway? and Madras and Southein Mahıatta Ralway v Bhı- 
mappa’, to the present case of the plaintiff It has also to be remembeied that 
in 1944 railways weie afflicted by war conditions and congestion in transit, and 
two months and 16 days could not be, ın any event, considered to be an unreasonable 
period within which a railway company ought to have delivered the goods When 
the plaintiff recerved the letter Exhibit P-1 fiom his consignee in Lahore that 
the goods had not yet reached there, he can scarcely be blamed for giving a little 
further tıme before making his complaint to the 1ailway company İn any event 
the suit was filed within a year of Exhibit P-1 There is no substance ın this tech- 
nical plea of limitation taken on behalf of the ıaılway Noi can I see any substance 
ın another technical plea to the effect that the railway company has not been cor- 
rectlyrmpleaded in the sut "Thedefendant was oliginally ımpleaded as the General 
Manager of the Nizam State Railway and this, on objection being taken by the 
defendant, was amended to Hyderabad State iepresented by the General Manager 
of the Nizam State Railway Even this amended description of the defendant 
is now objected to by the learned advocate for the respondent ıaılway on grounds 
which Iam unable to appreciate It is not disputed, as the leained Suboidinate 
Judge has also found, that the value of the consignment of machinery is Rs 300 


The petition is allowed with costs and the suit decreed as prayed for against 
the defendant railway also with full costs 
Vs Petition allowed. 


9 ——! 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR Justice PANCHAPAKESA AYYAR 
C.V. Rajagopalacharı Appellant * 


Indian Press Emergency Powers Act (XXIII of 1931), sections 18 and 4. (1) (d)—Prosecution under section 
18—Facis to be proved—Intention or motive in publishing the offending matter—Relevancy—Scope of section 
4 (1) (d) ; . 

In prosecutions under section 18 of the Indian Press (Emergency Powers) Act, the prosecution 
need only prove that a document other than a newspaper has been intentionally made and published 
and that it contains either published news or comments on published news or any matter 
described ın sub-section 1 of section 4 of the Act without obtaining the necessary permission of 
the Magistrate under section 15 of the Act Sub-section 1 (d) of section 4 does not mention 
anything about the intention or motive in publishing such words but simply says that the 
document in question should contain words, signs, etc., which tend directly or indirectly to bring 
into hatred or contempt the Government established by law In other Words, it is the effect of the 
contents of the documents, the objective aspect that 1s covered by section 4 (1) (d) and not the inten- 
tıon or motive or the subjectiwe aspect, or the mens reain uttering or publishing those words which 
would be material for a prosecution for sedition under section 124-A, Ind'an Penal Code. 


A pamphlet of four pages without any cover whether a “book” or not will fall within the 
definition of a “news sheet” and where taken as a whole and without tearmg any statements 
made therein out of their context, tends directly or indirectly to bring the Government into hatred 
or contempt, whatever be the intention or the motive of the author ın publishing it, it will fall within 
the scope of section 4 (1) (d) 

Appeal against the order of the Chief Presidency Magistrate, Egmore, Madras, 
in GC. No. 3244 of 1948, dated 27th December, 1948 


The appellant ın person m 


The Crown Prosecutor (S. Govind Swaminathan) for the Crown 
The Court delivered the following 


JUDGMENT —This is an appeal by one Mr. C V Rajagopalachari who has 
‘been convicted by the Chief Presidency Magistrate under section 18 of the Indian 
“Press (Emergency Powers) Act 1931, for having published an unauthorised © news- 
sheet ’’ entitled “” Save the country from the totalitarianism ”, which is a pamphlet 
or tract of four pages without any cover Copies of this pamphlet or news-sheet, 
he sent to the Prime Minister of India, the President, Indian National Congress, 
and also, according to him, to every Minister of the Congress Government in Madras 
and every prominent congressman, besides public men and institutions of stand- 
ıng; and also sent a copy to the “Baltzmore Sun,” in the United States of America. 
He enclosed copies of a prior pamhlet “ Creed and Camouflage in Congress poli- 
tics ” when sending this second pamphlet He has been sentenced to pay a fine 
-of Rs 250 and, in default, to rigorous imprisonment for six weeks. After an ela- 
borate discussion, the Chief Presidency Magistrate rejected the appellant’s con- 
tention that this pamphlet was not a “ news-sheet ” He found that the document 
ın question was not a newspaper and did not contain public news or comments 
on public news but contamed matters covered by section 4 (1) (4) of the Indian 
Press (Emergency Powers) Act, that is, matters which tend directly or indirectly 
to bring into hatred or contempt His Majesty or the Government established 
by law ın British India or the administration of justice in British India or any 
“class or section of His Majesty's subjects in British India, or to excite disaffection 
towards His Majesty or the said Government, and would, therefore, constitute 
a “news-sheet” It ıs admitted by Mr Rajagopalacharı that he did not take 
any permussion of the Magistrate to publish this pamphlet under secton 1 5 of the 
Act Therefore, the only question that remains to be considered is whether this 
document will be an unauthorised “ news-sheet’’ punishable under section 18. 
There 1s no doubt whatever that he made and published this pamphlet. But he 
contends that he 1s always publishing pamphlets, and that these will be “books ” 
and not ““ nevvs-sheets ”. 

The main point which falls to be determined when considering this question 
is whether the matters contained ın this document will fall within the purview 
— $$$ eee ss 
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of section 4 (1) (d) ın which case, the conviction will be correct, as this pamphlet 
is “a document other than a newspaper ” within the meaning of section 4 (1), 
whatever the case be with regard to the sentence Mr Rajagopalachai contended 
that his intention and motive in publishing this document was not to bring into 
hatred or contempt the Government, or the Congress, or the administration, or 
any class or section of His Majesty's subjects, or to excite disaffection towards the 
Congress or the Government or anybody else, but only to make Congressmen 
think deeply over the principles and policies of Mahatma Gandhı and see that 
the Congress organization is brought back to a state of strength and sacrifice as in its 
heydays His contention 1s that, to achieve this object, he had to speak out what- 
ever he felt, without fea: or favour, and that the fact that he sent copies of the pamph- 
let to the Congress President and Pandit Jawaharlal Nehru, who wrote a letter 
thanking him fon it, and to other prominent Congressmen, shows that his motive 
in writing and distributing 1t was the same motive as had actuated Mahatma Gandhi 
and 1s actuating some other Congress leaders in Madras Province and elsewhere 
to express strong and fearless criticism of the Congress and the Government He 
contended that he was a staunch and veteran congressman and the Secretary of 
the Civil Liberties Union and a back-bencher democrat He argued that an 
intention to bring the Government into hatred or contempt was essential, as in the 
case of sedition, and relied on the ruling in Public Prosecutor v Subba Mudalia 1, 
and .Nıharendu Dutt Majumdar v. King Emğetor?, for this contention, and vehemently 
urged that the proper thing to do, if the prosecution was confident of its case that 
the contents of this pamphlet came under section 4 (1) (d), was to prosecute him 
for sedition, under section 124-A, Indian Penal Code, and prove ıt to be the hilt, in 
which event he would have produced books, documents and witnesses galore and 
proved the case to be misconceived and unsustainable ‘The learned Crown Pro- 
secutor contends, on the other hand, that there 1s no sedition charge ın this case 
and that, therefore, there 1s no need to go into the question of the sustainability 
of a sedition charge based on the contents of this pamphlet, and that the main 
question here, since the intention to write and publish the pamphlet 1s proved, 
is whether the matteıs ın this document tend directly or indirectly to bring the 
Government etc into hatred or contempt, whatever the intention ın writing and 
publishing those matters I agree 


Here, we are not concerned either with the Congress or its alleged pristine 
purity or present alleged degeneracy, or with any attempts of the appellant or 
others at purifying it ; we are only concerned with the fact whether this pamphlet 
contains matters falling under section 4. (1) (d), and whether ıt will constitute an 
unautiorised “ news-sheet ” 


After deep consideration, I agree with the learned Crown Prosecutor's view 
that the intention or motive ın publishing the matters ın such pamphlets 1s ımma- 
terial in the case of such prosecutions under section 18, provided the matter 1s 
published intentionally and tends directly or indirectly to bring into hatred or 
contempt the Government of the day Sedition 1s a major offence, and has to be 
proved strictly, and there are well known decisions like Neharendu Dutt Majumdar 
v. King Emberor?, governing the question as to what constitutes “ sedition ?, and 
I may freely admit that, 1f this were a prosecution for sedition, the evidence on 
record may be inadequate to convict the appellant But the matter before me 
now is different In my opinion, ın prosecutions under section 18 of the Indian 
Press (Emergency Powers) Act, the prosecution need only prove that a document 
other than a newspaper has been intentionally made and published and that it 
contains either published news or comments on published news or any matter 
described in sub-section (1) of section 4 of the Act without obtaining the necessary 
permission of the Magistrate under section 15 Sub-section (1) (d) of section 4 does 
not mention anything about the intention or motive in publishing such words etc., 
but simply says that the document in question should contain words, signs or visi- 
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ble representations which tend directly or indirectly to brmg into hatred or contempt 
the Government established by law etc 


In other words, ıt 1s the effect of the contents of the document, the objective aspect, 
that 1s covered by section 4 (1) (4) and not the intention or motive or the subjective 
aspect, or the mens reca ın uttering or publishing those words, which would,be material 
for a prosecution for sedition under section 124-A, Indian Penal Code It is signifi- 
cant that section 4 (1) (4) omits all the piovisons found ın section 124-A 


The next question is whether this pamphlet contains words which tend du ectly 
or induectly to bring into hatred or contempt the Government After deep consı- 
deration, I am of opınıon that ıt does, whatever be the motive or the intention of 
appellant The followmg passages from the document in question will make 
this clear One passage runs — 

“ Congress Governments have failed to control the prices of commodities They have not 
put down rich monopolists, but have given them full scope for looting the people, At the dictation 
of the rich hoarders, decontrol of prices of food grains and cloth have been effected ‘The result 
is the phenomenal rise ın the cost of ving and the suffering of the poor and the middle classes ” 

It ıs obvious that this passage tends duectly or indirectly to bing the Govern- 
ment into hatred or contempt. People already ground down by soaring prices, and 
go per cent of them unable to understand the cause of the high prices or the econo- 
mic laws or the laws of trade, will conclude from this passage that the high prices 
are due to the fault of the Congress Government and that the Congress Govern- 
ment have given full scope to rich monopolists for looting the people, and that 
they have decontrolled the prices of food grains, cloth etc , at the dictation of rich 
hoarders 


Again, there 1s another passage, viz , 


“ Congress Government have passed emergency laws to detain without trial people who agitate 

to better the lot of the poor If anybody protests against the repressive acts of the Government, 
he 1s dubbed as Communist or ‘ fellow-traveller rer “ 
İn these times, when undoubtedly there are some people who agitate not to better 
the lot of the poor but to better their own lot, this passage will tend directly or 
indirectly to bring the Government into hatred or contempt. Yet another passage 
runs 

“The Congressmen came to power by sacrificing the principles for which many suffered ın the 

past Now they are hand in glove with the reactionaries And they are bent upon keeping the 
power ın their hands at any cost To achieve this object, they will solicit anybody’s co-operation 
and even put God to auction In order to hide these facts from the public knowledge 
they make the communists the scapegoats ” 
This passage too will undoubtely tend directly or indirectly to bring the Govern- 
ment into hatred orcontempt There is the communist movement , it 1s an arguable 
question whether communists are to be detained or not without trial To say 
that these are detained and made scapegoats of by the Government in order to 
hide thew lust for retamıng power cannot be said to be reasonable criticism or to 
be even objectively correct 


Another passage runs 


“ Whatever error om National leaders may commit, they are immune from criticism If any 
dare point out such errors, he 1s condemned as an unpatriotic rebel and consigned to jail” 


The last words show that the passage relates to Congressmen in Governement, 


as, otherwise, they cannot consign people to jail This passage too, in my opinion, 
falls within the scope of section 4 (1) (d) : 


Still another passage runs * 


“ Now they are trying to be in power by securing the support of a section of the people by calling 
them true patriots and giving them lands and jobs and detaining others who refuse to accept the 
leaders’ policy as correct This policy, if continued, will drive the country to anarchy and chaos 
and vvill end in civil war” , 


This passage too will come within section 4 (1) (4), as it too brings the Government 
into contempt or hatred and will cause grave disaffection among the citizens and 


“ 
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may promote the very civil war which the pamphleteer says he wants to prevent. 
Another passage 1uns 


“ Leaders get angry if any one ashs whether they can mahe India strong and prosperous by 
constantly gumrellıng with Pakistan and by cajoling the Maharajahs by making them Rajapramuhhs 
and by paying huge sums as compensation to parasitic zamındars and inamdars, and playing with 
communal prejudices The leaders and their faithful followers refuse to face these facts because 
they are suffering from communist and communalist phobia Their anti-communism 1s only helping 
the reactionary 11ch to exploit the helpless poor which 1s thwarting the path of peaceful progress ”’ 


This passage too, in my opmion. will fall within the scope of section 4 (1) (4) Even 
objectively, one cannot agree that the quarrels with Pakistan aie all of the Indian 
Government’s making, or are engineered by the Indian Governement, or that 
the Maharajahs are cajoled by the Government by being made Rajapramukhs (after 
foregoing their sovereignty ') or that zamındars and ınamdars are given compen- 
sation to serve as palasıtes and hangers-on and admners of the Government (when 
the lands have been taken away from them and only such compensation as 1s consı- 
dered reasonable by the Legislature elected by the people 1s awarded to them). 


Therefore, the pamphlet, taken as a whole and without teaiing any statements 
made there out of their context, tends directly or indirectly to bring the Govern- 
ment (and not merely the Congress) into hatred or contempt, whatever be the 
intentlon or the motive of the appellant ın publishing such opinions Whether 
tis a “book” or not, it will, therefore, fall within the definition of a “news-sheet ”. 
No doubt, the appellant has been a congressman for 25 years, from Ist January, 
1921 to Ist January, 1946, and has been also the Secretary of the Civil Liberties 
Union, and he seems to be fanatically convinced of the truth of his own observa- 
tions ın this document and might, as he contends, have merely followed the foot- 
steps of the greater men inside and outside the Congress ın publishing such seething 
and sweeping criticisms But a Court of Law 1s confined strictly to the law ‘gover- 
ning the facts, and the effect or tendency of the facts contained in the offending 
pamphlet or document. Politicians exceeding the limits laid down by the law 
take the risk of being convicted for offences under the law, as they have been all 
through the ages Nor can they ask courts dealing with a particular pamphlet 
under section 18 to read all their prior pamphlets to see the purity of their motives 
and their burning desire to reform the Government of the land. 


In the end, I confirm the conviction of the appellant In the peculiar cit- 
cumstances of the case, and seeing that the definition of “ news-sheet ” has not 
been made clear by any sulıngs of this court, and that, according to the learned 
Crown Prosecutor, even big books will come under the definition “ nevvs-sheet ”, 
and that the accused urges that he never dreamt that his pamphlet would be consı- 
dered to be a news-sheet and not a book, and that he wrote and sent 1t to prominent 
people and papers and institutions as several people, congressmen and others, 
have written pamphlets and books containing criticisms similar to the document 
now before me and have not been prosecuted, I reduce the sentence to a fine of 
Rs 50 or, in default, one week’s simple imprisonment 


VS: Conviction confirmed, but fine reduced. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR Justice Mack. 
Mangalapurapu Dakshayanı, by next friend Konıkı Naga- 
bhushanam Petitioners “ 
Q 
Mangalapurapu Brahmayya and others .. Respondenis 


Guardians and Wards Act (VIII of 1890)—Order for custody—Examınatıon of manor — Necessiy— Minor 

wife ordered to be restored to her husband’s custody—Failue to examine her in person—Legaltly of order. 
{tis a salutary practice for a Judge sitting on the Guardians and Wards side to examine all minors 
and interrogate them before directing their return o) being handed over to any custody, even that 
a yg — — — ——“€“€“€“—r"Ə 
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of the legal guardian There are circumstances which may justify a refusal to hand over a minor 


even to the custody of a prima face legal guardian, the interests of the minor being the paramount 


considcration , 


An application ın such proceedings by a minor to be declared a major cannot be determined 
without the minor being produced in Court - 


Where the Judge under the Guardians and Wards Act makes an onder granting custody to the 
husband of his minor wife without examining the mınol or considering her objections, the order 


has to be set aside and the matter remanded for fresh disposal after Court’s examination of the 
mınor 


Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the District Court, Guntur, dated end December, 
19471n İ.A No. 855 of 1947 in OP No. 118 of 1947. 


V. Suryana, ayana for Petitioner. 
G Suryanarayana for Respondents. 
Lhe Court delivered the following 


JUDGMENT —This petition has been filed on behalf of a minor wife by next 
friend to rıvıse the order of the learned District Judge of Guntur declining to set 
aside a custody order he passed in O.P No 118 of 1947, on 30th September, 1947, 
on the ground that he had not consulted the wishes of the minor who was a grown- 
up girl before he passed his order. 


The custody order is as follows . 


“ The petitioner as the husband of the minor wife 1s in law entitled to her custody especially whem 
it 1s found from his evidence which has not been challenged that his marriage with the mınor was. 
consummated thiee years ago “The respondents have no objection to restore custody They have 
endorsed on the petition to that effect I therefore order the custody of the minor to the petitioner. 


The parties shall bear their own costs.’ 

The respondents to the original petition were the girls sister and her hus- 
band. Along with this revision petition an applicatioon for stay of the custody 
order was admitted and stay was made absolute pending the disposal of this petition 
on the ground that the learned District Judge had not examined the minor and 
considered her objections to be restored to he: husband’s custody. It ıs brought 
to my'notıce by the learned advocate who has filed this petition that an application 
has been filed ın this court on behalf of the minor to be declared as major. I called 
for this petition which has not yet been numbered. On the merits the custody 
order passed by the learned District Judge cannot be sustained. It is a salutary 
practice for a Judge sitting on the Guardians and Wards side to examine all minors 
and interrogate them before directing then ieturn or being handed over to any 
custody, even that of the legal guardian There are circumstances which may 
justify a refusal to hand over a minor even to the custody of a prima facie legal 
guardian, the interests of the minor being the paramount consideration The 
application by the minor to be declared a major cannot be properly dete:mined) 
without the gul being produced ın court 


I set aside the custody order passed by the learned District Judge and remand 
OP No 118 of 1947 for fresh disposal after a court examination ofthe mnor If 
she 1s now found to be a major and sız 7425, the court will of course have no juris- 
diction to pass any custody order The application by the girl to be declared a 
major will be tıansferred to the District Judge for disposal. No order as to costs 
in. this petition 


V.S, , Gase remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR JusTICE GovINDARAJACHARI 
Guyjaram Singh Appellant “ 
0 
Moopu Samban and others Respondents 


Madras Agneultursts’ Relief Act (IV of 1938)—Appropriation of payment—Rules as to—Payment in 
excess of interest due on date of payment—How to be appropriated 


To constitute appropriation within the meaning of the Madras Agriculturists’ Relief Act there- 
must be an overt Act from which appropriation can be reasonably deduced or inferred The mere 


payment of monev towards a debt and the passing of a receıpt acknowledging such a payment will take 
the matter no further 


A calculation of the amount of principal and interest due on the date on which an arrangement 
is made for the payment of the debt and a statement ın the deed of arrangement that a portion out 


of the amount to be raised ın the manner indicated therem should be credited towards the debt 1s 
not sufficient to constitute appropriation 


G 
Where sales are executed in discharge of mortgages, the notional payment made under those 
documents can only be regarded as being or amounting to open payments 


İn cases of payment ın excess of interest due on the date of such payment, there is an appro- 
pılatıon only as regards that excess and no appropniation at all of the balance which would be an. 
open payment liable to be appropriated according to law 

Appeal against the decree of the Court of the Subordinate Judge of Cuddalore 


ın AS No 136 of 1943, preferred against the decree of the Court of the District. 
Munsıf, Villupuram, in OS No 275 of 1939 


R. Gopalaswamı Azyangar and AN T Raghunathan fo. Appellant 
T.L Venkatarama Aıyar for Respondents 
The Court delivered the following 


JuDGMENT —This 1s a creditor’s appeal and the main pont that arises 1s under 
Madras Act IV of 1938 


Most of the material facts are not ın dispute In 1930 the first defendant 
executed in favour of the plaıntıff (appellant) three deeds of mortgage, Exhibits 
A, Band C for Rs 1,500, Rs 1,500 and Rs goo respectively Admittedly, no 
payments were made towards any of the mortgages till August, 1935, when an 
arrangement was arrived at between the plaıntıff and several persons who had 
purchased portions of the hypotheca from the first defendant ‘This arrangement 
was embodied ın Exhibit E,dated 1gth August, 1935 After reciting the mortgages 
it is stated in Exhibit E that the balance m respect of those debts on 19th August, 
1935, stood at the figure of Rs. 6,130 Its then provided that 

“a sum of Rs 5,344 should be credited therefor in the mortgage deeds and towards 
that the properties mentioned hereunder ın accordance with the particulars mentioned ın para- 
graph 2 , Should be sold ” 

It was expected that seven sale deeds would be altogether executed for the purpose 
of raising the amount of Rs 5,344 mentioned in Exhibit E but only five out of 
these were executed and the other two transactions were not put through 


In the suit out of which this second appeal arises the appellant claimed 
Rs 2,828-12-0 as the amount due under the three mortgages, Exhibits A, B and G 
The suit was decreed substantially as prayed by the learned District Munsif but 
on appeal the learned Subordinate Judge held that Exhibits B and G were com- 


pletely discharged and that there remains still due under Exhibit A a sum of Rs 483, 
as on Ist October, 1937 


Two questions arise ın this second appeal (1) whether Exhibit C was com- 
pletely discharged by the execution of the sale deed, Exhibit F-2 ; and (2) whether 
the amounts mentioned as consideration for the other four sale deeds, namely, 
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Exhibits F, F-1, F-ş and F-4 were open payments towaids Exhibits A and B 
or whether there was an appropriation ın respect of those amounts. 


The first question can be shortly dealt with It is common ground that on 
the 29th August, 1935, when Exhibit F-2 was executed the amount due under 
Exhibit C exceeded Rs 1,300 Exhibit F-2 purports to be for a sum ofə Rs 1,000 
only In the document as originally written 1t was stated that the consideration 
was to go towards the discharge of the mortgage evidenced by Exhibit C This 
was, however, corrected into a statement that the amount was to go ın discharge 
of the mortgage It was suggested that the amount of the purchase money was 
really Rs. 1,300 and odd but that for the purpose of reducing the stamp duty pay- 
able on the document the parties stated the reduced figure of Rs 1,000 In dealing 
with this part of the case the learned Subordinate Judge bases his final conclusion 
that Exhibit C was fully discharged on several alternative bases and this has come 
ın for some criticism by Mr Gopalasvvamı Aıyangar, the learned advocate for the 
appellant It ıs howeyer quite clear from the judgment of the learned Subordı- 
nate Judge that he found 1n effect that the agreement between the parties was that 
the plaintiff should take items 4 and 7 which were conveyed under Exhibit F-2 
ın full satisfaction of the mortgage, Exhibit C, and that the coriection ın Exhibit 
F-2 was necessary for giving effect to and did give effect to the imtial agreement 
between the parties. ‘This finding of fact, for which there is considerable support 
ın the evidence, seems to me to conclude the case against the appellant ın this 
respect It has been argued that this finding overlooks the fact that Exhibit C 
as still with the plaintiff This is claimed as a circumstance to show that Exhibit G 
‘could not be taken to have been completely discharged but as Mr Venkatarama 
Aıyar, the learned advocate for the respondent, has rightly pointed out, this cir- 
cumstance was never adverted to ın either of the Courts below and can perhaps 
be met by the statement of the 16th defendant in the course of his evidence that 
Exhibit C was not available at the time when the sale deeds were executed. It 
must therefore be taken that Exhibit C was fully discharged bv the execution of 
Exhibit F-2 


It now remains to deal with the contention relating to the manner ın which 
the amounts representing the consideration for Exhibits F, F-1, F-3 and F-4 should 
be dealt with Exhibit F states that Rs 442 out of its consideration should be 
credited towards the mortgage deed, Exhibit A and Rs 1,123 should be similarly 
‘credited towards the mortgage, Exhibit B The provision in Exhibit F-r is that 
Rs 575 out di the consideration should be endorsed as paid on the mortgage deed, 
Exhibit A. It is provided in Exhibits F-3 and F-4 that the amounts of Rs 345 
and Rs 200 forming the consideration respectively for those two sales were to be 
regarded as paid towards Exhibit B 1 have not set out the exact wording ın the 
several documents but this ıs the effect and purport of the relevant clauses ın the 


sale deeds 


It has been strenuously argued by Mr Gopalaswamı Aayangar, that there 
was on the 29th August, 1935, when all these sale deeds were executed, an appio- 
priation within the meaning of Madras Act IV of 1938, and that the payments 
made under those documents or what 1s equivalent to payment, namely, the con- 
vevance of properties cannot be regarded as being or amounting to open payments 
‘within the meaning of the law relating to the scaling down of debts due by agri- 
‘cculturists There is of course no dispute that the concerned defendants are all 
agriculturists entitled to the benefits of Madras Act IV of 1938 


I find it difficult to infer an appropriation of these several amounts towards 
the mortgages It is unnecessarv to define what constitutes an appropriation 
for the purposes of the Madras Agriculturists’ Relief Act Cases which have arisen 
under that Act have however laid down what would and what would not amount 
to appropriation It 1s obvious that mere payment of money towards a debt 1s 
not appropriation ‘The passing of a receipt acknowledging such a payment takes 
the matter no further. 


x 
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In Na ayana Holla v Balarama Hande?, ıt was held that the execution of a 1elease 
deed which contained reference to “ the balance after deducting the previous pay- 
ments’? did not amount to an apmopuation It is of comse not necessary that 
thefe should be an adjustment of the amount pa:d towards the princrpal or towards 
the mterest or m stated propoitions or amounts towards principal and interest If 
there 1s ön apvropriation the burden of showing that the appropiation was made 
ın a manner most favourable to himself les on the debtor In a number of cases 
it has been held that the recording of pait satisfaction towaids a decree debt and 
the taking out of execution for the balance would amount to an appropriation 
See Ramaswann Arya v Ramayya Sastııgal? and Sızmvasachana v Bysanı Kiishnayya* 
The recording of part satisfaction to the extent of the amount realısed by the sale 
of the hypotheca unde: a mortgage decree accompanıcd by an application for 
the passing of a personal decree for the balance was similarly held in Venkateswaia 
Aryar v Ramaswamı Aryai* to amount to appropriation 


From this short 1eview of the effct of the cases which have arisen under the 
Act it 1s apparent that there must be an overt act from which appropriation can 
be reasonably deduced or inferred 

It ıs apparent from the language of Exhibit E already set out as also from the 
language of Exhibits F, F-1, F-3 and F-4 that all that was said was that the amount 
that was to be, or that was raised, by the sales was to be ciedited towards, and 
-go ın discharge of the amounts due unde: Exhibits Aand B The ielevant portions 
of these documents go no further İt ıs true that Exhibit E states that the amount 
of principal and interest due under Exhibits A, Band C amounted on that date to 
Rs 6.130 and that the several sale deeds that were contemplated would be for the 
aggregate amount of Rs 5,344 A calculation of the amount of piincipal and the 
interest due on that date and a statement that a portion out of that amount to 
be raised ın the manner indicated should be credited towaids the debt 1s, ın my 
opinion, not sufficient to constitute appropriation Mr Gopalaswamı Aryangar 
relied on the further facts that the plaintiff executed a release deed, Exhibit I and 
took. possession of the properties covered by the several sale deeds As regards 
-the release deed ıt has now been held—and that finding cannot be challenged in 
second appeal—that the parties intended that ıt should come into effect only if 
all the documents as per Exhibit E were executed and that since they wee admit- 
tedly not executed, Exhibit 1 cannot be given effect to But apart from this, the 
language of Exhibit J 1s insufficient to constitute any appropriation In its mate- 
rial portion all that 1s stated 1s that the mortgagee gives up his mortgage right under 
Exhibits A and B over the properties described in the schedule attached to Exhibit I 
in consideration of a certain sale deed executed by the releasee, the 16th defendant, 
in favour of the mortgagee The mere fact that the sales were given effect 
to and that the vendee took possession of the properties conveyed to him 
has no bearing on the question of the appropriation of the several sale amounts 
towards the mortgages The facts relied on by Mr Gopalaswami Aryangar would 
only go to show that the several sales were acted upon, but that leaves altogether 
untouched the question as to whether there was such adjustment or payment of 
the amounts realised by the several sales as would amount in law to appıopıla- 
tion In my opinon, none of these facts taken individually or cumulatively would 
amount to applopriation 

Considerable reliance has been placed by Mr Gopalaswam1 Aıyangar on the 
decision im Duraswamı Mudahar v Muhammad Amıruddın5, wherein ıt was held 
thot a receipt acknowledging payment of 2 

€ Rs 5,400 only being the part payment ın tespect of the decree debt in C S No 500 of 1930” 
would amount to an appiopuation The case was perhaps somewhat peculiar 
on its facts and it 1s unnecessary to decide whether the decision was or was not 


correctly given in the circumstances of that case , but if it is to be regarded as lay- 
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ing down that every tıme a receipt is passed acknowledging part payment of.a debt 
there 1s an appropriation, I must, with great respect, point out that this 1s opposed 
to a long line of decisions given by Wadsworth and Patanjalı Sastri, JJ , in dealing 
with cases arising under Madras Act IV of 1938. Narayana Holla v Balarama 
Hande”, 1s referred to by the learned Judges in Duraiswamt Mudahar v Muhammad 
Amıruddın”, as being opposed to the view that they were themselves inclined to take 

They however put ıt aside on the ground that the learned Judges ın Narayana Holla 
v Balarama Hande', ‘were dealing with a preliminary mortgage decree I am 
unable to see how that circumstance makes any difference for the purpose of 
deciding the question of appropriation It would appear that the counsel in 
Durawwam Mudaliar v. Muhammad Amıruddın? admitted that Narayana Holla v. 
Balarama Hande! was the only case he could rely on This admission 
can be said to be hardly accurate because there have been a very large 

number of decisions, reported and unreported, holding that the mere state- 
ment that a certain amount was received in part satisfaction of a debt 1s no appro- 
priation It 1s otherwise impossible to sustain the correctness of the innumerable 
judgments which have been given on the footing that a payment which 1s endorsed 
as towards a debt or towards the principal and interest due on a debt is an open 
payment Mr Gopalaswamı Aıyangar characterised the transactıon” here as 
bilateral and said that that would alter the case but all that has happened here 
is that the creditor has accepted certain properties as amounting to payment of 
certain named amounts 1 do not see how this differs in principle from a payment 
ın cash made by a debtor and accepted by the creditor in partial satisfaction of 
his debt In fact, every tıme that payment ıs made and accepted and an endorse- 
ment of that payment 1s made on the document of debt, the transaction can be 
described as bilateral because ıt cannot possibly happen without the consent of 
the creditor I do not, therefore, regard this case as differing in any respect from 
the cases of payments towards a debt 


The result ıs that there was no appropriation either on the date of Exhibit E 
or on 29th August, 1935, when the several sale deeds were executed It 1s ‘not 
suggested that there was any subsequent appropriation before the ist of 
October, 1937 

Mr Gopalaswamı Aıyangar then raised an alternative argument based on 
the decision ın Raghava v Devarajulu? In that case ıt was held by King, J , agreeing 
with Patanjalı Sastri, J , and differing from Wadsworth, J , that where a payment 
made 1s ın excess of the interest due on that date, to the extent of the excess there 
ıs an appropriation towards the principal of the debt It was pointed out that 
the amounts credited towards Exhlbit A under Exhibits F and F-1 came to 
Rs. 1,017 while the interest due on Exhibit A an that date, namely 29th August, 
1935, was only Rs 942 In regard to Exhibit B it was similarly poınted out that 
under Exhibits F, F-3 and F-4 the total amount paid towards Exhibit B on 29th 
August, 1935, was Rs 1,668 while the interest then due was only Rs g952-8-0. 
Since the payments exceeded the interest due ın each case there was, it was said, an 
appropriation of the payments themselves 


This point was not raised ın either of the Courts below ; but as it 1s a question 
of law and as the material facts are not ın dispute I permitted it to be raised. 


The argument however must fail on its merits and ın my opinion it misconceives 
the effect of the decision in Raghava v Devarajulu3. All that was held in that case 
was that there is an appropriation ın regard to the excess of the payment over the 
interest then due "That decision says nothing as to the appropriation of that portion 
of the payment which ıs equal to the interest due at the time Tn fact, ıt was held 
in subsequent decisions which have not however been reported that that part of 
the payment 1s an open payment which 1s liable to be subsequently appropriated 
in a manner favourable either to the creditor or the debtor ; and that ın the absence 
of such appropriation ıt would continue to be an open payment down to the Ist 
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October, 1937. Patanjali Sastri, J, whose view was accepted by King, J, in 
Raghava v Devairajulut, himself decided several cases on that footmg and ıt 1s 
enough to refer to one which I am myself able to re-call, namely, the decision given 
by him in S A No 678 of 1942 İt was argued that it ıs difficult to conceive of 
a payment which is partly appropriated and partly not, and again that if the 
excess of the payment over the interest due goes towards the principal ıt would 
only be logical to hold that to the extent of the interest due, there 1s an adjustment 
of such portion of the payment as may be necessary, against such interest The 
correct description of the payment to the extent that it 1s im excess of the interest 
has also been debated ; 1s ıt an actual appropriation or necessary appropriation or 
presumed appropriation? Kung, J, uses the expression “ actual appropriation ” 
İn their decision ın Rama Sah v Lal Chand®, which is the main basis and support of 
the judgment ın Raghava v Devarayulu1, their Lordships of the Judicial Committee 
seem to regard ıt as a presumed appropriation and ın one place they use the expres- 
sion that the appropriation must of necessity have been intended 


It would however be mere hypercriticism to object to any particular des- 
cliption of the appropriation, now that ıt is established that there 15, ın such cir- 
cumstances, an appropriation The more material question 1s as to the extent 
of such appropriation , and here it seems to me that though, on a first ımpressıon 
it may not look quite logical, the decisions are to the effect and rightly too that 
there 1s ari appropriation only as regards the excess of the payment over the interest 
and no appropriation at all as to the balance 1 do not think it is permiıssıble to 
go behind the position thus established 


” 


If the excess 1s to be appropriated towards the principal and if by another 
process the payment to the extent of the amount of interest 1s to be regarded as 
open payment to be finally adjusted towards the principal on the ist October, 1937, 
it may seem as if the process of splittmg the payment 1s a futile process because 
ultimately the entire amount 1s adjusted towards the principal ‘This, however, 
is not the correct position in law. “To the extent of the excess of the payment over 
the interest ıfıt is held in law that there is an appropriation towards the principal 
ıt is open to neither party thereafter to change the destination of that excess; eo 
enstant ıt reduces the amount of the principal As regards the rest of the payment 
however it 1s an open payment which is lable to be appropriated, at the instance 
of the debtor or the creditor according to the well-known rules of law relating to 
appropriation either towards the principal or towards the interest or paitly towards 
the principal and partly towards the interest ; and it 1s only if there is no such 
appropriation between the date of payment and 1st October, 1937, that that portion 
of the amount finally gets adjusted towards the principal. It may be that cases 
of subsequent appropriation are not frequent ; but that, however, does not alter 
the true legal position. : 


Mr Venkatarama Atyar, the learned advocate for the respondent, also pointed 
out that ıt would be somewhat difficult to apply the rule ın Raghava v “Devarayulul 
to Exhibit A because the amount adjusted towards Exhibit A under Exhibit F 
was Rs. 442 and the amount adjusted under Exhibit F-r was Rs 575, neither 
of these amounts taken separately being ın excess of the interest due on Exhibit 
A on that day The answer on the other side 1s that they were part of a single 
transaction and must be taken as if there was only one sale deed comprising both 
items of property for an aggregate consideration of Rs 1,017 Whether this is 
So, or not, ıt 1s unnecessary to consider in view of what has already been stated 
regarding the true scope and effect of Raghava v Devaraşulul. 


The learned Subordinate Judge was, therefore, correct ın holding that the 
payments under Exhibits A and B were open payments with the iesult that 
Exhibit B must be taken to have been completely discharged by the application 
of Madras Act IV of 1938, while there will be due on Exhibit A on ist October, 
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— 


1937, only a sum of Rs 483 towards the principal for which appropriate provision 
has been made in the decree of the lower appellate Court 


The second appeal fails and is dismissed with costs No leave 
VS Appeal dismissed 


es 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —NİR JusTICE SATYANARAYANA Rao AND MR TüsricE ViswanaTHA 
SASTRI 


MRS Man Petitioner * 
(Ci, M P No Too ef 1949). 


0 
The District Magistrate, Mathura: and the Superintendent, 
Central Jail, Vellore Respondents 


Crrmınal Procedure Code (V of 1898), sechon 491—Habeas corpus—Ağplıcatıon for—Detention of person 
under Madras Maintenance of Public Order Act, 194'7—Grounds of detention—Dasclosure to person detained— 
Bona fide exercise of power—What constitutes—Interference by Court—When yusüfied— Membershıp of pohtical’ 
party not declared ilegal—Effect—Acts done ın immediate past to be taken into account—Non-complrance with 
Tormalıtes prescribed in SS 2 (2) €” 3—Effect . 


Under section 2 of the Madras Maintenance of Public Orde: Act of 1947, the satisfaction of 
the detaınıng authority is a subjective state of mind and not an objective fact İt is not open to the 
Court to go into the question whether the detaining authority could or could not be so satisfied on 
the grounds subsequently disclosed to the detenu, nor is 1t open to the Court to compel the Govern- 
ment or the detaining authority to disclose the facts o1 the material or the grounds on the basis of 
which the order was made ‘There is no doubt a duty cast upon the Executive Government under 
section 3 of the Act to disclose the grounds , but so far as satisfaction is concerned it is the satisfaction, 
of the Provincial Government or the empowered authority as the case may be, and ‘not that of the 
Court Ifsome of the giounds are good and some are vague and indefinite and uncertain, the grounds 
which are uncertain and vague may be ignored and the order of detention may be justified on the 
grounds which are definite and certain If the grounds are vague and uncertain ıt would be open 
to the Government to supplement them by giving particulars to enable the persons concerned to 
make a proper representation [If the grounds furnished are no grounds at all in the sense that they 
convey no information to the person detained or even if they are grounds outside the purview of 
the Act the continuance of the detention cannot be justified 


Even if a partv is declared illegal the mere association of a person with that party would not 
justify the inference that the person was acting in a manner prejudicial to public safety 


Narayanaswamı Naidu v Inspector of Police, Mayavaram (1949) 1 MLJ 1 (FB), applied 
Dale’s Case, (1881) 6 Q BD 376 and Gieen’s case (1942) 1 KB 87 and (1942) AC 284, 


considered 


Per Viswanatha Sastrı, 7 —If the detaiming authority has acted ın good faith and has come to 
a decision on relevant materials placed before ıt that detention 1s necessary, the Court cannot enquire 
into the sufficiency of the materials or reasonableness of its satisfaction 


If there 1s sufficient material before the Court for holding that the recital in the order 1s inaccmate 
and that the order 1s merely a routine order mechanically passed o1 the mere outcome of police recom- 
mendation and not of a decision of the detaining authouity the Court would interfere under sec- 
tion 491, Criminal Procedure Code 


Anteccdent conduct may furnish reasonable ground for coming to a conclusion that the per- 
son 1s likely to act in a manner prejudicial to pubhc safety or maintenance of public order But 
in this connection acts done ın the approximate and immediate past and not ın the remote past 
should alone be relied on to obtain the satisfaction that 1s required under section 2 (1) of the Act. 


Substantial compliance with the formalities prescribed by section 2 (2) and section 3 (1) ıs 
quite essential to sustain the legality of the continuance of the detention They are not merely 
directory provisions whose non-observance would constitute a mere irregularity ın procedure If 
the non-compliance with the provisions of section 2 (2) and section 3 1s substantial and serious, it 
would render the continuance of the detention illegal even though ıt might have been legal ab iniito. 


M.R Venkataraman v Commissioner of Police, Madras, (1949) 1 ML J go, Considered 


Where the delay ın communicating the grounds under section 3 (1) or in submitting the case 
to the Advisory Council under section 3 (2) ol mm passing final orders under section 3 (5) 1s 


eee 
#Cr. M, P, Nos igo to 192 Of 1949, 2tst March, 1949. 


In MANI 2 DISTRICT MAGISTRATE, MATHURAI gir 


unreasonable and uneaplained to the satisfaction of the Court, it must be held that the contınuance 
of the detention becomes illegal on that ground 


If in the opınıon of the Court the grounds furnished are so vague, indefinite and insufficient 
that the detenus could not fairly be expected to make an effective representation against the legality 
or propriety of the order then, ıt must be held that their detention is illegal or improper İf activities 
which are normally unobjectionable are considered to be objectionable and therefore relied on as 
a ground for detention then the circumstances 1n which or the reasons why those activities are looked 
upon as objéctionable must be indicated to the detenu The grounds and particulars together form: 
a sort of substitute for a charge 


Petitions under section 491 of the Code of Criminal Pioceduie, 1898, praying 
that ın the circumstances stated therein and ın the affidavit filed therewith, the 
High Court will be pleased to issue directions in the nature of Habeas Corfus 
for the production before the High Cout, Madras, of the person of M R S Mani 
and others, detenus, to be dealt with according to law and to direct that they be 
set at hberty 


NS Manzi fo. Messis Row and Reddy for Petitioners 


N T Raghunathan fo. the Public Prosecutor (V A. Ethua;) on behalf of the 
Crown 


The Court delivered the following i 


JUDGMENTS Vesosanatha Saslır, Y —We have, during the last few days, been: 
hearing many applıcatıons filed undeı section 491 of the Code of Criminal Procedure 
by persons detained in jail under Madras Act I of 1947 The grounds raised by 
the applicants in these applications are more or less the same and are of general. 
importance We heard arguments on the common questions arising for decision. 
ın these applications before considering them individually on their merits We 
aie indebted to the learned counsel for their assistance 


In these applications we have been repeatedly and fon cibly temınded by counsel. 
for the detenus that ıt ıs our duty to exercise our powers undei section 491, Code 
of Criminal Procedure, fieely and liberally in oder to protect the personal liberty 
of citizens against unjustifable interference by executive autholıty Language 
much more trenchant and even provocative, 1s employed ın the affidavits filed: 
by the detenus themselves in support of then applications Madıas Act I of 1947 
professes to be an emergency measure and not a permanent part of the statute 
book In the troublous times through which this country has recently been passıng,. 
interference with the personal libeity of citizens has been extended and legalised 
by the Legislature to an extent which would not have been considered as legitimate 
ın normal times ‘These temporary encroachments on individual freedom have 
been made ın the lai gei interests of the State, dictated as they are by the paramount 
needs of peace, order and good Government It ıs the considered opinion of the 
Legislature as expressed in the preamble to Act I of 1947 that there ıs an urgent 
necessity for imposing, in the interests of public peace and tranquillity, and for 
ensuring the continuance of services vital to the life of the community, i1estraints 
on individual liberty The Act has imposed the duty, and given the power of 
taking preventive action againt peisons acting or about to act in any manner pre- 
judicial to public safety ol the maimtenance of public order, to the Provincial Gövein-- 
ment or ıts duly constituted delegate Section 16 (1) of the Act prevents an order 
made ın the exercise of a power conferred by or under the Act from being called 
ın questionin any Couıt Preventive detention ın connection with the maintenance 
of public order is within the legislative competence of the Provincial Legislature 
under the Government of India Act, 1935 (Schedule VII, List No. 2 Entry No 1) 
and ıt has not been contended before us that Act I of 1947 as a whole or section 16 
(1) in particular, 1s wa vwes the Provincial Legislature 


In England the House of Lords on two memorable occasions, ın times of national 
cııses, upheld the legality of the ımprısonment of Bııtısh subjects without trial 
and opportunity of defence in Court, if the Home Secretary thought ıt 1:easonable 
to ımpııson them ın the interests of public safety and for the due prosecution of the- 
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war It was held that the executive was not even compellable to give its reasons 
for detention The writ of Habeas Corpus, the most important writ known to 
English Consütutional Law and one of the privileges of Enghshmen zealously guarded 
and maintained by the English Courts, was held to have been displaced ın effect, 
though not ın form, by the emergency powers of preventive detention vested ın 
the executive by the Legislature The restraint was held not to be ıllegai because 
it was justified by the terms of the statutory regulation and the writ of Habeas 
Corpus was, therefore, refused 1 am referring to the well-known “ Regülatıon 
14. (B) ” and “ Regulation 18 (B) ” cases, Rex v Hallıdayl, Liversıdge's case” and 
Greene’s case? which have largely influenced the interpretation of Madras Act I 
of 1947 notwithstanding the difference between the English Regulation and the 
Indian enactment Neither the fact that drastic powers have been given to the 
executive authority nor the fact that they are hable to abuse, should stand in the 
way of our interpreting and giving effect to the terms of Act I of 1947 according 
to their plain and natural meaning At the same time, as the Act empowers the 
executive to deprive a subject of his liberty without a trial and conviction,—indeed 
for no offence of his—the process bering somewhat euphemistically called “ pre- 
ventive justice’? or “ preventive detention’, this Court ought to insist that the 
executive exercises 1ts powers strictly ın accordance with the terms of the statute 
and within its four corners and observes every formality prescribed by the Act. 
{ respectfully agree with the following observations of Subba Rao, J, in 4. K. 
Gopalan v Dastrict Magistrate, Malabar*, which arose under this Act. 

“ Tt ıs the sacred duty of this Court to see that no citizen of this Province whether he 1s rich or 
poor, whether he belongs to this or that political persuasion ss illegally detained for one minute .. 


No provision of the statute restricting the liberty of the citizen can be overlooked and no breach of 
any provision thereof can be condoned on the ground of admınıstıatıve convenience ” 


In spite of the enactment of section 16 of Madras Act I of 1947 restricting the 
jurisdiction of Courts, 1t 1s now well settled that an order of detention made under 
Act I of 1947 1s open to challenge ın an application under section 491 of the Code 
of Criminal Procedure on the ground that 1t was not made in conformity with the 
powers conferred by that Act. WNarayanaswami Naidu v Inspector of Police, Maya- 
varam, Sıbnath Banery”s case" on appeal from the Federal Court? Basantha Chanda 
Ghose v Emperor® Personal liberty is one of the most cherished rights of a citizen 
of this or any other civilized country of which he cannot be deprived except by and 
in strict conformity with the law On what grounds then can the legality of an 
order of detention made under section 2 (1) (a) of Madras Act I of 1947 be questioned 
by the person aggrieved ? 

An analysis of the provisions of the Act governing the preventive detention 
of persons reveals the following seven steps or stages ın the proceedings connected 
with such a detention (1) Satisfaction of the Provincial Government or its delegate 
empowered under section 15, that a person 1s acting or about to act or likely to act 
in any manner prejudicial to public safety or the maintenance of public order 
[section 2 (1)] (2) Order directing the detention of such a person [section 2 (1) 
(a)] (3) Report to be made forthwith to the Provincial Government together 
with the grounds of detention and other particulars if the order for detention is 
made by a delegate of the Government [section 2 (2)] (4) Communication to the 
detenu of the grounds of the order for detention with particulars sufficient to enable 
him to make a representation against the order (5) Reference by the Provincial 
Government to the Advisory Council of the case of the detenu together with the 
grounds for the detention and the representation of the detenu, if any [section 3 (2)]. 
(6) Submission of its report by the Advisory Council to the Provincial Government 
[section 3 (4)] (7) Order of the Provincial Government confirming o cancelling 
or modifying the order made under section 2 (1) [section 3 (5)] 


I. (1917) AG 260 6 (1945) 2MLJ 325 LR y21A 241: 
2 (1942) AC 206 1945 FL J 222 (PG) , 

3 (1942) AC 284 7 (1949) 2MLJ 468 6FLJ ısı 

4 (1949) 1 MLJ 78 at 79 8 (1945) 1 MLJ 365 ILR. 24 Pat. 
5. (1949) 1MLJ 1 (FB) : 187.1945 FLJ 40 (FC). 
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unreasonable and unexplained to the satisfaction of the Court, ıt must be held that the contmuance 
of the detention becomes illegal on that ground 


If in the opinion of the Court the grounds furnished are so vague, indefinite and insufficient 
that the detenus could not fairly be expected to make an effective representation against the legality 
or propriety of the order then, ıt must be held that their detention 1s illegal or improper. İf activities 
which are normally unobjectionable are considered to be objectionable and therefore relied on as 
a ground for detention then the circumstances in which or the reasons why those activities are looked 
upon as objectionable must be indicated to the detenu The grounds and particulars together form 
a sort of substitute for a charge. 

Petitions under section 491 of the Code of Criminal Procedure, 1898, praying 
that ın the circumstances stated therein and ın the affidavit filed therewith, the 
High Court will be pleased to issue directions ın the nature of Habeas Corpus 
for the production before the High Court, Madras, of the person of M. R. S. Mani 
and others, detenus, to be dealt with according to law and to direct that they be 
set at liberty 


N. S. Man for Messrs. Row and Reddy for Petitioners. 


N. TqRaghunathan for the Public Prosecutor (V. A. Ethiraj) on befalf of the 
Crown, “ 


The Court delivered the following 


TUDGMENTS : Satyanarayana Rao 7 —Crl. M. P. No. 190 of 1949. This and 
the connected petitions under section 491 of the Criminal Procedure Code were 
heard together as they raise common questions of law under the Madras 
Maintenance of Public Order Act, I of 1947. 


The facts and the contentions peculıar to the other petitions will be dealt with 
separately. Under section 2 (1) (a) of the Act the District Magistrate, Madura, 
passed an order of detention, dated 1st April, 1948, and the applicant was arrested “ 
on the same day. He was kept ın police custody at Madura till the 3rd April, 
when he was removed to the Central Jail, Vellore. The grounds of detention 
were communicated to the applicant on 24th April, 1948, and he submitted his 
explanation on the roth May, 1948. The Government referred the matter to 
the Advisory Council on 14th February, 1949 and the matter 1s still pending with 
it. This application was filed on 18th January, 1949, and till now no final order 
was passed by the Government under section 3 (5) of the Act 


Mr. N. S. Mani, the learned counsel for the applicant, raised two contentions : 
firstly that the order of detention was void ab initio and not bona fide as the grounds 
now communicated to the detenu would not justify the order, secondly it was 
argued that as Government had failed to comply with the mandatory provisions 
required to be carried out after the order of detention under section 2 (1) was passed 
the continuance of the detention of the applicant 1s, ın any event, illegal. 


The first of these contentions may be disposed of shortly. The order of deten- 
tion passed by the District Magistrate who was empowered under section 15 of the 
Act to take action under the Act states that he was satisfied that the applicant was 
acting in a manner prejudicial to the public safety and that with a view to prevent 
him from so doing, ıt 1s necessary to detain him. The satsıfactıon of the detain- 
ing authority 1s a condition precedent for the order of detention. An order which 
is legal on the face of ıt ıs presumed to have been legally made and the jurisdiction 
of this Court to go into the validity of such an order was considered by the Full 
Bench ın Narayanaswamı Naidu v Inspector of Police, Mayavaram!. The Full Bench 
judgment was based upon an elaborate consideration of the decisions of the Courts 
in England and in India bearing upon the question, particularly the decisions 
of the House of Lords ın Laversıdge v. Sir John Anderson? and Greene v. Secretary of 
State for Home Affairs’. ‘The learned Chief Justice after examining the authorities 
formulated under four heads the limitations within which this Court could inter- 
fere ın the exercise of its jurisdiction under section 491 of the Code of Criminal 
Procedure with orders made under section 2 of the Act. They are .— 
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“ (1) when the order is not duly authenticated, as for example, when it is passed by an officer 
or authority not empowered under section 15 of the Act , 


(2) when the person detained in pursuance of the order 1s not the person intended to be detaın- 
ed, that 3s to say, when there is a mistake of identity , : 
İ 
(3) when there 1s lack of bona fides , and 


(4) when ıt 1s establıshed that the essential requirements of section 2, namely, th¢ satisfaction 
of the Provincial Government or an officer or authority empowered under section 15 with respect 
to the particular person that he 1s acting or about to act in any manner prejudıcal to the public safety 
or the maintenance of public order and with a view to preventing him it is necessary to direct him to 
be detained or otherwise dealt with under section 2 (1) of the Act, 1s not present İf ıt ıs established 
that neither the Provincial Government nor the officer or other authority empowered under section 15 
has exercised its or his mind on the material placed before ıt or hım, then an order of detention though 
purporting to be passed under section 2 (1) must be deemed to be not an order under section 2 ”? 


The other learned Judges also agreed with this view. Under section 2 of the Act, 
the satisfaction of the detaining authority 1s a subjective state of mind and not an 
objective fact It is not open to the Court to go into the question whether the 
detaming authority could or could not be so satisfied on the grounds subsequently 
disclosed to the detenu, nor 1s ıt open to the Court to compel the Government 
or the detaining authority to disclose the facts or the material or the grounds on 
the basis of which the order was made. There is, however, a duty cast upon the 
Executive Government under section 3 of the Act to disclose the grounds. But 
so far as the satisfaction 1s concerned, ıt 1s the satisfaction of the Provincial Govern- 
ment or of the empowered authority, as the case may be, and not that of the Court. 
Inthe words of the learned Chief Justice in the Full Bench — 

“İf these grounds do not exist, it is well established on the highest authority that this Court 
cannot investigate the sufficiency of the material or the reasonableness of the grounds upon which 
the Government or the empowered officer or authrorty had been satisfied İt 1s not competent 
for this Court to call upon the Government or the detaining authority to disclose the information and 
material on which ıt or he was stisfied as to the necessity for the detention of the person concerned 
The satisfaction required by the section 1s thé satisfaction of the Government or the empowered 
authority and not the satisfaction of this Court There is no question of fact which can be submitted 


to this Court in this matter This position was fairly conceded by learned counsel appearingon 
behalf of the petitioners ” 


Govindarajacharı, J., the other learned Judge, expressed the same view at page 36 
as follows .— 


“ Negatively ıt can be said that the sufficiency of the available material or information to justify 
the order of detention and the question whether the officer concerned could be said to have reasonable 
grounds for the issue of the order in question are not matters which are within the cognisance of the 
Court The satisfaction 1s the satisfaction of the officer He 1s the sole judge and once the con- 
clusion 1s reached that he was satisfied the detenu cannot invite the Court to go behind ıt and dissect 
the reasons which weighed with the officer and find out for itself whether the order should have been 
issued While the satisfaction of a properly constituted authority 1s a condition precedent to the 
issue of an order of detention, whether circumstances called for the issue of such an order 1s 
a matter entirely for its cgnsideration and nobody else’s ” 


Govinda Menon, J , also was of the same opinion. The learned Judge states at 
page 49 — 

“ It 1s not open to the Court to find out whether the grounds on which the Provincial Government 
1s satisfied are sufficient Different standards of satisfaction are likely to exist ın the case of different 
individuals even if the society were ideal In the society as it is constituted to-day, we cannot expect 
the same standard ın every individual, so that 3f the executive authority states bona fide that itis satsified, 
this Court cannot say that it 1s not a proper or valid satisfaction ” 

The same view was also taken by the other High Courts construing similar provi- 
sion in the Public Safety Acts in the respective Provinces. 


It was argued that if the grounds disclosed are such as would not justify in the 
opinion of the Court, the conclusion that the detenu was acting or was about to act 
in a manner prejudicial to public safety or the maintenance of public order, then, 
the inference should be drawn that the order was not bona fide and that this Court 
would have the jurisdiction to interfere in such a case under category (3) referred 
to by the learned Chief Justice in the judgment of the Full Bench. Even if the 
grounds.do not warrant the-making ofan order under section 2 of the Act, and the 
decision of the authority concerned that it was so satisfied is erroneous, it cannot 
be inferred that either the Provincial Government or the detaining authority 
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were actuated by malice in making the order and that therefore it is mala fide. A 
judgment, however erroneous it may be, cannot be held to be a mala fide yudgment. 
The discretion under the section of passing an order of detention if the condition 
is satisfied is vested ın the authority concerned and it cannot be questioned. 


It was contended on behalf of the applicant that the Full Bench while laying 
down that the satisfaction cannot be questioned and canvassed in a proceeding 
under section 491, Crimmal Procedure Code, placed no lımıt on the grounds 
open for consideration by the detaining authority and that to take an extreme 
case, if a man was detained under section 2 (1) of the Act on the ground that his 
nose was long, ıt would not be open to this Court to consider the legality of the 
order of detention. “This contention, no doubt, has considerable force, but, ın my 
opinion, there is a limit and a clear line of demarcation regarding the grounds 
which are open for consideration by the detaining authority and the Full Bench 
was not called upon to consider and lay down the limits of that demarcation. It 
must be remembered that the power of the Provincial Legislature to enact a law of 
the kind now under consideration is derived under item 1, list II (Provincial Legis- 
lative List) of the Government of India Act, 1935, which 1s as follows :— 

“ Publıc order (but not excluding the use of His Mayestv’s naval, military or air forces m aid of 
the cıvıl power) , the admunistration of justice , constitution and organisation of all Courts, except 
the Federal Court, and fees taken therein , preventive detention for reasons connected with the maintenance 
of public order , persons subject to such detention”? (The italics are mine) 

The power to legislate 1s for preventive detention for reasons connected with the 
maintenance of public order and the preamble of the Act (Madras Act I of 194.7) 
states :— 

“ Whereas for the maintenance of public safety and to prevent and put down disorders involving 
menace to the peace and tranquillity of the Province, it is necessary to provide for preventive deten- 
tion, imposition of collective fines, etc , etc , it is hereby enacted as follows.” 

The power conferred on the Legislature and the preamble to the Act make it clear 
that the object of the Legislature 1s preventive detention and the basis on which 
the order for detention 1s made 1s that a particular person 1s acting or about to act 
and after the amendment of 1948, or is likely to act, in a manner prejudicial to the 
public safety or the maintenance of public order and that therefore with a view to 
prevent him from so acting, ıt 1s necessary to make an order of detention, The 
acts which justify an order of detention under the Act are acts which are prejudi- 
cial to the public safety or the maintenance of public order. The person sought 
to be detained must be one who is either acting in such a manner or js about to act 
in such a manner or 1s likely to act ın such a manner. The limitations, therefore, 
on the grounds that are open to the detaınıng authority for consideration and are 
permussible are the acts which are prejudicial to public safety and the maimtenance 
of public order. ‘The grounds, therefore, must be grounds which lead to the infer- 
ence that the person concerned is acting or 1s about to act or 1s likely to act in a 
manner prejudicial to public safety or the maıntenance of public order. If the 
grounds, therefore, are not within the ambit of the Act, the order cannot be justi- 
fied. The Full Bench? had not to consider and was not called upon to consider 
to what extent the acts of a person are permissible and can be taken into consı- 
deration under section 2 of the Act by the authority concerned. The ıllustratıon 
that 1s gıven ın the course of the argument by the learned Advocate of a person 
havıng a long nose and detained on that account under section 2 (1) of the Act 
would be an instance of a ground which 1s entirely outsıde the purview of the Act 
and an order of detention based upon material which 1s not within the ambit of the 
Act would be wholly illegal Of course, as pomted out by the Full Bench of the 
Bombay High Court in In re Rajdhar®, if the grounds disclosed contain grounds 
some within the ambit of the Act, and some outside it, the order of detention 
would be vitiated, wholly as in that event, 1t would be impossible to say which of the 
grounds and to what extent the detaming authority was influenced by acts outside 
the Act in making the order of detention. If, however, some of the grounds are 
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good and some are vague and indefinite and uncertain, the grounds which are 
uncertain and vague may be ignored and may be treated as non-existing, and the 
order of detention can be justified on the grounds which are definite and certain. 
This is also the view expressed by Chagla, O CJ , in the Full Bench of the Bombay 
High Court. In my opimon, that decision affords a clear line of a demarcation 
between grounds which are permissible under the Act and the grounds which are 
not permissible under it ın making an older of detention under section 2 of the 
Act. In dealing with the several petitions now before us, we have to bear these 
principles in mind ın arriving at a correct decision. 


It was also argued on behalf of the applicant that ıt will be open to us to go 
behind the Full Bench judgment and reconsider the position whether there is 
Justification for the view expressed by the Full Bench that the satisfaction of the 
detaining authority cannot be canvassed ın a proceeding under section 491, Criminal 
Procedure Code. No reasons are given in support of this extreme contention 
except inviting us to reconsider the authorities relied on in the judgment of the 
Full Bench! and I see no reason to accede to this request. The decision of the 
Full Bench is clear and was based, if I may say so with respect, upon a careful 
consideration of all the authorities bearing on the question and it will be, m my 
opinion, an unnecessary waste of tıme to reconsider it 


The effect of non-compliance of the Executive Government with the various 
steps laid down under the Act, after the order of detention under section 2 was 
passed till the stage of a final order under section 3 (5) on the legality of the contı- 
nuance of the detention 1s a more difficult question. "The Full Bench was concerned 
only with the original order of detention under section 2. This was made clear 
ın the judgment of Govindarajachari, J , at page şı of the Madras Law Journal 
report. ‘The learned Judge observed . 


“ “The challenge ın every one of the cases involved in the batch of applications before us 1s a 
challenge against the order of detention itself and not that even if the order was valid at its 
Inception the continuance of the detention has become illegal or improper in view of what 
happened subsequently or by reason of what the Government subsequently did or failed to do. I 
say this merely to guard myself against being understood as having decided anything more than 
what ıs strictly required by the applications under consideration ” 


The Full Bench judgment, therefore, does not hold us in deciding this 
difficult question. 


The object of the Act, as stated already, 1s preventive detention and not punish- 
ment ‘The preliminary step under the Act 1s an order of detention under section 
2 (1) which is conditional on the satisfaction of the detaining authority. The final 
step contemplated by the Act 1s the passing of the order by the Provincial Govern- 
ment under section 3 (5) of the Act While the order under section 2 may be 
passed either by the Provincial Government or by an officer or authority to whom 
the power was delegated under section 15 of the Act, the subsequent steps should 
be taken and the final order itself should be passed by the Provincial Government. 
The officer or authority empowered under section 15 after making 
an order of detention under section 2 (1) has forthwith to report the fact to the 
Provincial Government together with the grounds on which the order was made, 
along with such other particulars as will have a bearing on the order [section 2 (2)]. 
After this, the officer, or authority empowered under secion 15 has no statutory 
function to discharge The next step after the order of detention was made, 1s 
provided by section 3 (1) Under ıt, the Provincial Government has to communı- 
cate to the person affected by the order 


“so far as such communication can be made without disclosing the facts which they 
consider 1t would be agamst the public interest to disclose, grounds on which the order has been 
made against him and such other particulars as are in their opinion sufficient to enable him 
to make, if he wishes a representation against the order ”. 
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There is no time-lımit fixed under the Act for the Provincial Government 
to communicate this information. After the receipt of the grounds, th¢ 
person detained has got the mght to make a representation to the Government 
and that very section enjoins upon the Provincial Government to inform 
the person of his mght to make such a representation and also to afford 
hım an bpportunity of doing so. After the representation 1s_ received, 
the next step 1s, the Provincial Government has to place the matter before the 
Advisory Council constituted under the Act. The Advisory Council, thereafter, 
after considering the material placed before it and after calling for such further 
information from the Provincial Government or from the person concerned has 
to submit a report to the Provincial Government, and after the receipt of that 
report, the final step 1s, the Provincial Government has to pass an order under 
section 3 (5) either confirming or modifymg or cancelling the order made under 
sub-section (1) of section 2. Under section 4, the order of detention continues in 
force for a period of sıx months from the date on which the final order under section 
3 (5) was passed by the Provincial Government, But, of course, it is open to the 
Provincial Government to release the detenu even before the expiry of the period 
of sıx months. For taking the various steps above described, no time-lımit is fixed 
under the Act. It must be remembered that the Act, interfered with the liberty 
of the subject without any trial and without any other remedy by way of appeal 
or otherwise to any other authority except the restricted and limited right of making 
a representation to the Government and through it to the Advisory Council whose 
opinion, however, is not binding on the Government. This restricted right of 
representation, therefore, should not be still further curtailed by non-observance 
of any of the steps laid down by the Act. We have instances ın which a final order 
under section 3 (5) was not passed by the Provincial Government, even though 
the detention has continued in force for more than several months, in some cases 
nearly a year. The result of this is if ultımately the Government were to decide 
after considering the representations made by the detenu that the person should 
be set at liberty, such person would have unjustly been deprived of his liberty for 
no fault of his Even if the Government were to decide that the original order of 
detention should be confirmed under section 3 (5), the result even im such a case 
would be that while the Government would be entitled to keep him ın custody 
for a period of six months only from the date of the final order, by reason of the 
delay on the part of the Provincial Government in taking the steps contemplated 
by the Act, his detention would be unnecessarily, and perhaps unjustly, prolonged 
which 1s contrary to the spirit of the Act. 


It is therefore necessary to consider to what extent the provisions of the Ac 
enjoining the Provincial Government to take certain steps are mandatory and 
whether if those provisions were not observed properly by the Provincial Government, 
the contınuance of the detention would become illegal or improper within the 
meaning of section 491 of the Code of Criminal Procedure. There is no time-limit 
fixed by the Act for either communicating the particulars and grounds under sec- 
tion 3 (1) or for referring the matter to the Advisory Council after the representation 
of the detenu 1s received, or even to pass a final order under section 3 (5) after the 
report of the Advisory Council ıs recerved. The absence of the trme-limit is probably 
responsible for the inordinate delay we have noticed ın some of these petitions 
on the part of the Government ın taking the steps. İt is an accepted rule of con- 
struction of a statute, that where no tıme-lımıt is fixed for the domg of an Act enjoined 
by ıt, the act should be performed within a reasonable time and ıt is unnecessary 
to consider the authorities ın support of this rule of construction and ıt would be 
sufficient to refer to the Full Bench decision of the Patna High Court ın Murat 
Patwa v. Province of Behar!. In the petitions before us, there is no complaint 
of unreasonable delay in furnishing the grounds under section 3 (1). We may 
however observe that the question was considered by Subba Rao and Mack, İT, 
in Venkataraman v. Commusstoner of Police, Madras?, in which the question that arose 
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for consideration was the effect of the'delay caused by the detaining authority in 
communicating to the Provincial Government the grounds of detention under 
section 2 (2) of the Act The learned Judges held that the subsequent non-com- 
pliance with the provisions of the Act after an order of detention under section 2 (1) 
was made, would not affect the legality of the original order of detention and would 
not make it ab initio void. They were also of opinion that the delay in" communi- 
cating the grounds under section 2 (2) would not even affect the further detention. 
In dealing with the contention that by reason of the non-observance of the subsequent 
provisions of section 2 (2), the contınuance of detention became illegal, Subba 
Rao, J., observed at page ge 


“ This argument ignores the distinction between the order of detention and the procedure pres- 
cribed for enabling the aggrieved party to seek redress The petitioner, as we found, was legally 
detamed under section 2 (1) of Madras Act I of 1947 Undersection 4 of the Act this order of deten- 
tion shall be ın force for sıx months from the date on which it is confirmed or modified under sub- 
section (5) of section 3 If the authority concerned did not carry out his statutory duties, the peti- 
tioner could have taken the appropriate remedy to compel him to perform his duty He may have 
other remedies if he was prejudiced by the breach of a statutory duty by the authority concerned 
But ın our view the non-compliance with the provision of sub-section (2) to section 2 could not 
make the detention illegal In any view as the order was communicated to the Government and the 
grounds for detention were duly served on the petitioner 1t would be impossible to hold that the 
detention of the petitioner at present 1s ınvalıd ” 


The question of the effect of the delay in communicating the grounds to the Pro- 
vincial Government under section 2 (2) by'the detaining authority does not directly 
arise for consideration before us We are, however, unable to see what remedy 
a person would have to compel the detaınıng authority to perform the statutory 
duty of communicating the grounds under section 2 (2). If the authority 
concerned is outside the original jurısdıcıtıon of the High Court, even a Mandamus 
would not he. It 1s difficult to see what other remedies a person ın such a situation 
would have if there was a clear breach of a statutory duty by the authority concerned. 
The man was deprived of his liberty, was ın jail and there 1s no means of enforcing 
the statutory obligation to communicate the grounds under section 2 (2) to the 
Provincial Government. The question came up for consideration before a Full 
Bench of the Patna High Court in which the delay complained of was the delay 
in communicating the grounds under section 4 of the Bihar Maintenance of Public 
Order Act corresponding to section 3 of the Madras Act Ifthe grounds of detention 
were not communicated to the detenu within a reasonable time and there 1s no 
acceptable explanation for the delay, the further detention becomes illegal. If the 
complaint before us in the petitions now under consideration was one of delay in 
communicating the grounds under section 2 (2) or in communicating the grounds 
under section 3 (1), ın the light of the decision of the Full Bench of the Patna High 
Court, the decision in Venkataraman v. Commssvoner of Pohce, Madras}, in my view, 
would require reconsideration and would have necessitated a reference to a Full 
Bench for an authoritative decision on the point. But as the objection before us 
is of a different nature, ıt 1s unnecessary to follow such a course. 


The main ground of complaint before us in the several petitions is that the 
Provincial Government failed to carry out the duty of communicating to the detenu 
the grounds on which the order has been made, and such other particulars as are, 
in their opinion, sufficient to enable the detenu to make an effective representation 
to the Government. The contention 1s that the grounds are vague, indefinite and 
uncertain and that no particulars were given ın any of the cases As the detenu 
was not placed by the Executive Government ın a position of making an effective 
representation to Government, he was deprived of the usefulness of the only remedy 
that is open to him under the Act to prove to the satisfaction of the Government 
and the Advisory Council that he was not guilty of any of the activities attributed . 
to him. The relevant provision of section 3 (1) 1s: 


© nee VVhere.an order ın respect of any person 1s made by the Provincial Government under sub- 
section -(1) of section 2 or where any such order is made by any officer or authority subordinate to 
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them, after receipt of the report specified ın sub-section (2) of that section, the Provincial Governmen 
shall communicate to the pesson affected by the order, so far as such communication can be made 
without disclosing the facts which they consider ıt would be gainst the public interest to disclose, 
the grounds on which the order has been made against him and such other particulars as are In their 
opinion sufficient to enable him to make, if he wishes, a representation against the order ” 


This provision is mandatory and imposes on the Provincial Government a duty 
of communicating to the detenu the grounds on which the order was made. So 
far as the grounds are concerned, there is no power under the Act to withhold 
any of the grounds, as the grounds to be communicated are the grounds on which 
the order has been made which ımplıes that all the grounds should be communicated 
to the detenu So far as the facts are concerned, it is no doubt left to the Provincial 
Government to consider whether all the facts should be disclosed to the detenu 
or only some of them They are not bound to disclose all the facts if they consider 
that such a disclosure would be agamst public interest. The Act makes a distinction 
between facts, grounds and particulars While all the grounds have to be communi- 
cated and such facts as would not endanger public interest alone could be disclosed, 
so far as the particulars are concerned, the Government are to communicate to the 
detenu so much of the particulars as would be sufficient ın their opinion to enable 
the detenu to make a representation against the order. The Provincial Government, 
therefore, has to decide whether the particulars given and disclosed would be 
sufficient to enable the detenu to make a representation agamst the, order. If 
the grounds are vague and uncertain, 1t would be open to the Government to supple- 
ment them by giving particulars to enable the person concerned to make a proper 
representation If the grounds communicated are vague and uncertain, and no 
particulars are given, does the non-observance of the rule make the further detention 
ıllegal or ımproper ? | 


Under the Act the hberty of the subject is curtailed without trial by Courts 
established by law and the only safeguard provided by the Act for the detenu iş 
the rıght to make a representation to the Advisory Council through the Provincial 
Government. This rıght 1s a substitute for a trial under ordinary law In order 
to enable the detenu to present his case properly he should know the grounds and 
the particulars of the grounds on the basis of which an order for detention is made 
under section 2 (1) The duty of providing this information was laid by the Act 
on the Provincial Government. The power conferred upon the Provincial Govern- 
ment of curtailing the liberty of the subject by the Act should, ın my opınıon, be 
exercised subject to the conditions and limitations imposed by the Act. It is the 
function of the Court to see whether the conditions laid down by the statute are 
properly carried out or not. If they are not duly observed and fulfilled, the very 
foundation of the power to continue to detain the person comes to an end and the 
further detention becomes illegal. If the grounds furmshed are no grounds at all 
in the sense that they convey no information to the person detained, or even if they 
are grounds outside the purview of the Act, the continuance of the detention cannot 
be justified It may not be necessary that the Provincial Government should 
furnish legal evidence or proof of the accusations against the detenu, as in cases 
where he is charged with a crime, but the mformation furnished must be such 
which enables the detenu to present his case effectively. 


In Dale’s case) dealıng with an application for a writ of habeas corpus, the rule 
requiring the observance of the steps laid down by law and 1ts effect upon the detained 
person 1s stated thus by Brett, L J , (page 461) : 


“€ İt ıs a general rule, which has always been acted upon by the Courts of England, that if any 
person procures the imprisonment of another he must take care to do so by steps, all of which 
are entirely regular, and that if he fatls to follow every step ın the process with extreme regularity , 
the Court will not allow the ımprısonment to continue” . 


And again, at page 463 : 
““ 1 desire to state that, although ın this case I consider that irregularity a matter of substance, , 
I should be of the same opinion ifit were only a matter_of form, because, as,İ said before, I take ıt to 
be a general rule that the Courts at Westminster will not allow any individual ın this kingdom to 
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6 
procure the imprisonment of another, unless he takes care to follow with extreme precision every 
form and every step ın the process which is to procure that imprisonment 1 consider this to be a 
wholesome and good rule, and to be ın accordance with the great desire which English Courts have 
always had to protect the hberty of every one of her Majesty's subjects ” 


Cotton, L J., in the same case concurred with Brett, L.T., and stated the rule in 
his own words as follows (at 469) : ə 

“ I quite agree with Brett, L J , that when persons take upon themselves to cause another to be 
imprisoned, they must strictly follow the powers under which they are assuming to act, and if they 
do not, the person imprisoned may be discharged, although the particulars ın which they have failed 
to follow those powers may be matters of mere form Here, however, the departure from the correct 
procedure 1s not, ın my opinion a mere matter of form, but ıs a matter of substance ” 

The other High Courts, which considered a srmilar question under the Public 
Safety Act, have unanimously held that where the particulars given are indefinite 
and vague and uncertain there is no compliance with the provisions of the Act 
and the continuance of the detention 1s illegal Vide Nak Muhammad v. Province of 
Behar’. In re Krıshnajı Gopal Brohme? and Durgadas v. Rex3. 1 respectfully agree 
with the reasons given in those judgments for holding that where there 1s no subs- 
tantial compliance with the provisions of section 3 of the Act, the continuance of 
the 77: becomes illegal. It 1s unnecessary to examine these decisions at 
length. 


The Court of Appeal ın Greene’s case* considered the effect of an error in the 
grounds communicated to the detenu on the continuance of the detention The 
detenu there was informed of the grounds on which the order of detention was 
made and was also furnished with the particulars to enable him to present his case 
to the Advisory Council The grounds communicated stated that he was con- 
cerned in one kind of acts endangering public safety, while the order of detention 
was made ın fact, on a totally different ground. The detenu, however, was served 
with a true copy of the actual order and the particulars clearly stated the correct 
ground of detention. He did not, however, draw the attention of the Advisory 
Council to the material discrepancy between the two. Goddard, L J , with whom 
the other Lord Justices agreed, held 

“hat a mistake in the document served on the detenu after he was ın custody would not 

invalidate the original order of detention nor does ıt render its continuance mvalid There was 
nothıng to show that the detenu was in any way prejudiced by mistake ” 
This aspect of the case was referred to and dealt with by the House of Lords on 
appeal. ‘The House of Lords®, agreed with the Court of Appeal, that as no 
prejudice was caused to the appellant by the error in the document sent to him 
by the Advisory Committee, the detention, or its continuance was not illegal 
Lord Macmillan at page 298 observed : 

** The mistake, the occurrence of which your Lordships deplore, does not ın any way affect the 

validity of the detention order which is the answer to the appellant’s application It affects the due 
observance of the procedure prescribed for the further consideration of the case of a person who 1s 
ex hybothes under lawful detention. Consequently the mistake affords no ground for invalidating 
the detention order and does not help the appellant ın his present application ” 
The test applied by the House of Lords was whether by reason of the mistake, there 
was no prejudice to the detenu and if there was no prejudice no question of its 
effect on the detention arose for consideration, particularly as ın that case the 
mistake was one which could be remedied. 


In cases where on the basis of vague, indefinite and uncertain grounds a 
representation was made by the detenu to the best of his ability and after the rhatter 
was considered by the Advisory Council, the Provincial Government passed a final 
order of detention, there was no further means of remedying the defect and it cannot 
be said that, when a Provincial Government failed to discharge its duty, by the fact 
that the detenu did not complain at the time of making the representation of want 
of particulars he is precluded from agitating the question now. 'The grounds, 
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therefore, ın each of the petitions before us have to be examined in the light of these 
principles. 


In some of the petitions we have noticed that there 1s considerable delay on 
the part of the Provincial Government in seferring the matter to the Advisory Council 
even after the representation by the detenu was received In other cases, there 
was also delay ın passing final orders after the report of the Advisory Council was 
received. The Government, it must be mentioned, has to deal with a number 
of applications of this nature and actually time would be taken in examining the 
representations made ın the light of the information available and ın referring the 
matter to the Advisory Council It may be.that the Provincial Government 
requires in certain cases further ınformatıon from the District Magistrates and 
that might occasion some delay. Making due allowance for all these considerations, 
a delay of several months, if not properly explamed, cannot be altogether ignored. 
The question of the effect of the delay in referring to the Advisory Council was 
considered by me and Rajagopalan, J.,ın Crl M P. No 200 of 1949, and we stated 
in the judgment in that case : 


“ We should however be inclined to say that any period ın excess of the statutory limit of six 
months made applicable to an order under section 3 (5) would by itself be proof prima facie of unreason- 
ableness But whether delay ın any given case 1s unreasonable or not has to be judged with reference 
to the\circumstances of that case, taking also into account that the period was far in excess of six 
months” 


Horwill and Govinda Menon, JJ , observed in Crl M. P No. 2128 of 1948 that 


“ Any further delay beyond a fortnight after the date of the order passed by the learned 
Judges would be sufficient to show that further detention would be illegal The delay, therefore 
ın the two stages, namely 1 referring the matter to the Advisory Council and in passing a final 
order under section 3 (5) after the repoit from the Advisory Council was received, if unreasonable 
and 1s not properly explained would have the effect of making the continuance of the detention 
illegal ” 


In the present application, excluding the activities in 1946 and before August, 
1947, when the applicant was released from detention, the only ground communı- 
cated to him would not, ın my opinion, convey any information, nor does ıt refer 
to any activities on his part showing that he is acting in a manner prejudicial to the 
public safety and its maintenance. The Gommunist party was not declared illegal, 
in which case, 1t will be open to the Government to take action under section 17 
of the Criminal Law Amendment Act, ıf the person continued thereafter to associate 
himself with that party Even if a party 1s declared illegal, the mere association 
with that party would not justify the inference that the person was acting in a manner 
prejudicial to public safety. In the Allahabad and Patna cases already referred to, 
which deals with cases of members of Rashtrrya Swayam Sewak Sangh, ıt was 
pointed out that their mere association as such with the party after 1t was declared 
illegal 1s not an activity which endangers public safety We are not concerned 
with the objects of a particular political party, nor are we prepared to accept the 
argument advanced on behalf of the applicants that the proceedings under the 
Act are actuated by political animosity and that therefore they are mala fide. We 
are concerned only with the question whether the grounds communicated are 
definite and are such as would enable the applicant to present his case properly 
to the Provincial Government. To take a sample of the grounds communicated 
to the present applicant, one of the grounds stated that the applicant ridiculed 
the proposals of the Government to award compensation to the zamindars and 
ımamdars ; that he was also actively engaged ın the Municipal election propaganda 
to get Communist candidates elected. These grounds besides being vague, are, 
in our opinion, entirely outside the purview of the Act. A political party is entitled 
to take part ın municipal or other elections and for that reason alone it cannot be 
said that the activity of a person concerned 1s such as to endanger public safety, 
nor his criticism of the proposals of the Government to award compensation to the 
zamındars and ınamdars under legislation now pending sanction before the Governor- 
General for the abolition of the zamindaris. No dates are given as to when 
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and where the person concerned ridiculed the policy of the Government. And 
the only other ground that ıs added ıs that he spread alarmist ideas about the 
number of workers that would be retrenched if the recommendations of the Com- 
mittee were given effect to Nobody knows and there is nothing to indicate what 
this Committee 1s and what the reference to the alarmist ideas about the number 
of workers to be retrenched 1s The grounds are not outside the purview of the 
Act but are indefimite and vague. With these grounds, if they can be called grounds, 
it 1s ımpossıble for any person to make any representation to the Government to 
show his innocence and to establish that he 1s not guilty of any of the conduct 
attributed to him We are therefore satisfied that as the statutory requirements 
have not been satisfied and as even no particulars were given, the continuance of 
the detention of the applicant 1s not justified. We direct, therefore, that the 
applicant should be set at liberty forthwith 


Cri M. P. No 191 of 1949 —The applicant m this case was arrested under 
section 151, Criminal Procedure Code, on the 27th March, 1948. The order of 
detention under section 2 (1) of the Act was passed on gth April, 1948, by the District 
Magistrate, Tanjore. The District Magistrate states m the order that the applicant 
ıs acting, or about to act ın a manner prejudicial to public safety, and maıntenance 
of public order. He was removed to Central Jail, Vellore, on 12th April, 1948. 
The grounds of detention were furnished to him on aist April, 1948. On 11th 
May, 1948, the applicant sent a representation to the Provincial Government. 
The matter was referred to the Advisory Council on 22nd June, 1948 On 22nd 
December, 1948, the Advisory Council recommended that the applicant should 
be released ‘The Provincial Government, however, did not accept this recom- 
mendation but confirmed the original order of detention under section 3 (5) of 
the Act. 


In this case also the grounds alone were communicated and no particulars 
were given. The only substantial ground 1s that he avdocated acts of violence 
and was engaged ın intimidating local and imported workers. The ground does 
not say when and where he advocated acts of violence and the reference to ıntımı- 
dation of local and imported workers is wholly unmtelligible and is indefinite in 
that ıt does not even give the approximate tıme and date Some of the grounds 
are outside the purview of the Act There is no compliance with the provisions 
of section 3 (1) of the Act and we, therefore, direct that the petitioner should be 
set at liberty forthwith. 


Gril. M P. No 192 of 1949 —The applicant in this case was arrested under 
section 151, Criminal Procedure Code, on and May, 1948, and an order of detention 
was passed on 15th May, 1948, and thereafter he was removed to the Vellore Jail. 
The grounds were communicated on 6th June, 1948. He submitted his repre- 
sentation on 29th June, 1948, and the matter was referred to the Advisory Council 
on 14th July, 1948 The Advisory Council recommended by its report, dated 
20th January, 1949, that he should be released, but the Provincial Government 
7 a final order on 15th February, 1949, confirmmg the original order of 

etention. 


On an examination of the grounds, we are satisfied that the grounds contain 
sufficient particulars and are not vague and indefinite. The original order of 
detention was objected to on the ground that the authority of the District Magistrate 
passing an order under section 2 (1) was not disclosed in the order of detention. 
It is not necessary to state the authority and 1f the petitioner had raised the objection 
and seriously contended that the District Magistrate was not empowered under 
section 18 of the Act, the order would have been easily produced. We therefore 
think that there ıs no substance ın this contention. 


It was also argued that the order of detention was passed after he was arrested 
under section 151, Criminal Procedure Code, and this indicated that the order 
was pot pong fide, Section ışı, Criminal Procedure Code, guthorises a poligç 
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officer to arrest a person designing to commit a cognısable offence, and, therefore, 
if there was material justifying the action under section 2 (1) of the Act, there is 
no reason to hold that the order of detention 1s illegal We think, therefore, that 
there ıs no case for interference made out ın this application. The application 
is therefore dismissed. a 


Viswanatha Sasir, {7 —We have, during the last few days, been hearing 
many applications filed under section 491 of the Code of Criminal Procedure 
by persons detained in jail under Madras Act I of 1947. The grounds raised by 
the applicants in these applications are more or less the same and are of general 
importance. We heard arguments on the common questions arising for decision 
in these applications before considering them individually on their merits. We 
are indebted to the learned counsel for their assistance. 


In these applications we have been repeatedly and forcibly reminded by counsel 
for the detenus that it 1s our duty to exercise our powers under section 491, Code 
of Criminal Procedure, freely and liberally ın order to protect the personal liberty 
of citizens agaist unjustifiable mterference by executive authority. Language 
much more trenchant and even provocative, ıs employed ın the affidavits filed 
by the detenus themselves ın support of their applications Madras Act I of 1947 
professes to be an emergency measure and not a permanent part of the statute 
book. In the troublous times through which this country has recently been passing, 
interference with the personal liberty of citizens has been extended and legalised 
by the Legislature to an extent which would not have been considered as legitimate 
ım normal times. These temporary encroachments on individual freedom have 
been made ın the larger interests of the State, dictated as they are by the paramount 
needs of peace, order and good Government. It ıs the considered opinion of the 
Legislature as expressed ın the preamble to Act I of 1947 that there ıs an urgent 
necessity for imposing, ın the interests of public peace and tranquillity, and for 
ensuring the continuance of services vital to the life of the community, restraints 
on individual liberty The Act has imposed the duty, and given the power of 
taking preventive action against persons acting or about to act In any Manner pre- 
judicial to public safety or the maintenance of public order, to the Provincial Govern- 
ment or its duly constituted delegate Section 16 (1) of the Act prevents an order 
made ın the exercise of a power conferred by or under the Act from being called 
ın question in any Court. Preventive detention in connection with the maintenence 
of public order is within the legislative competence of the Provincial Legislature 
under the Government of India Act, 1935 (Schedule VII, List No 2, Entry No. 1) 
and it has not been contended before us that Act I of 1947 as a whole or section 16 
(1) in particular, 1s ultra vires the Provincial Legislature. 


In England the House of Lords on two memorable occasions, ın times of national 
crises, upheld the legality of the imprisonment of British subjects without trial 
and opportunity of defence ın Court, if the Home Secretary thought ıt reasonable 
to ımprıson them in the interests of public safety and for the due prosecution of the 
war. It was held that the executive was not even compellable to give its reasons 
for detention The wnt of Habeas Corpus, the most important writ known to 
English Constitutional Law and one of the privileges of Englishmen zealously guarded 
and maintained by the English Courts, was held to have been displaced ın effect, 
though not ın form, by the emergency powers of preventive detention vested in 
the executive by the Legislature The restraint was held not to be illegal because 
ıt was justified by the terms of the statutory regulation and the writ of Habeas 
Corpus was, therefore, refused. I am referring to the well-known “ Regulation 
ıq, (B) ” and “ Regulation 18 (B) ” cases, Rex v. Hallıday!, Lwersidge’s case* and 
Greens’s case? which have largely influenced the interpretation of Madras Act I 
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of 1947 notwithstanding the difference between the English Regulation and the 
Indian enactment Neither the fact that drastic powers have been given to the 
executive authority not the fact that they are liable to abuse, should stand in the 
way of our interpreting and giving effect to the terms of Act I of 1947 according 
to their plain and natural meaning At the same time, as the Act empowers the 
executive to deprive a subject of his liberty without a trial and conviction,—indeed 
for no offence of his—the process bemg somewhat euphemistically called “ pre- 
ventive justice ” or “ preventive detention ”, this Court ought to insist that the 
executive exercises its powers strictly in accordance with the terms of the statute 
and within its four corners and observes every formality prescribed by the Act. 
I respectfully agree with the following observations of Subba Rao, J., ın 4. K. 
Gopalan v. District Magistrate, Malabar, which arose under this Act 


“Its the sacred duty of this Court to see that no citizen of this Province whether he is rich or 
poor, whether he belongs to this or that political persuasion 1s illegally detained for one minute 
No provision of the statute restricting the liberty of the citizen can be overlooked and no breach of 
any provision thereof can be condoned on the ground of administrative convenience ” 


In spite of the enactment of section 16 of Madras Act I of 1947 restricting the 
jurisdiction of Courts, it is now well settled that an order of detention made under 
Act I of 1947 1s open to challenge in an application under section 491 of the Code 
of Criminal Procedure on the ground that it was not made ın conformity with the 
powers conferred by that Act. Narayanaswam: Naidu v. Inspector of Police, Maya- 
varam?, Sıbnath Banery”s case’ on appeal from the Federal Court* Basantha Chandra 
Ghose v. Emperor Personal hberty 1s not of the most cherished rights of a citizen 
of this or any other civilized country of which he cannot be deprived except by and 
ın strict conformity with the law On what grounds then can the legality of an 
order of detention made under section 2 (1) (a) of Madras Act I of 1947 be questioned 
by the person aggrieved ? 


An analysis of the provisions of the Act governing the preventive detention 
of persons reveals the following seven ‘steps or stages in the proceedings connected 
with such a detention (1) Satisfaction of the Provincial Government or its delegate 
empowered unser section 15, that a person is acting or about to act or likely to act 
in any manner prejudicial to public safety or the mamtenance of public order 
[section 2 (1)]. (2) Order directing the detention of such a person [section (2 (2) 
(a)1. (3) Report to be made forthwith to the Provincial Government together 
with the grounds of detention and other particulars if the order for detention is 
made by a delegate of the Government [section 2 (2)] (4) Communication to the 
detenu of the grounds of the order for detention with particulars sufficient to enable 
hım to make a representation against the order (5) Reference by the Provıncıal 
Government to the Advisory Council of the case of the detenu together with the 
grounds for the detention and the representation of the detenu, 1f any [section 3 (2)1. 
(6) Submission of its report by the Advisory Council to the Provincial Government 
[section 3 (4)] (7) Order of the Provincial Government confirmmg or cancelling 
or modifying the order made under section 2 (1) [section 3 (5)] 


The first and second steps above enumerated are connected with the initia} 
detention Before at all exercising the power of detention and passing an initial 
order therefor, the Provincial Government or its duly empowered delegate, must 
be satisfied that a person 1s acting or about to act or hkely to act in a manner pre- 
judicial to public safety or the maintenance of public order. This is a funda- 
mental requisite essential to give jurisdiction to the detaining authority to act. 
İt is the satisfaction of the detamıng authority that matters. It 1s a personal or 
“€ subjective ” and not an impersonal or “ objective’ standard of satisfaction. 
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The Court cannot examine the conscience of the detaıing authority to find out 
whether its reasons for satisfaction were sufficient No outside decision 1s involved 
in this matter of satisfaction which rests solely with the detaining authority. The 
detaining authority can act an hearsay evidence and is not bound to derive its 
satisfaction from legal evidence “The information on which it acts is likely to be 
of a confidential character which need not be communicated to the detenu or 
disclosed ın Court. If the detaining authority has acted ın good faith and has come 
to a decision on relevant materials placed before it that detention 1s necessary, 
the Court cannot enquire into the sufficiency of the materials or reasonableness 
of its satisfaction ın regard to the matters of which it is required to be satisfied. 


It 1s open, however, to the applicant, if he can, to establish that the detaining 
authority has not exercised its mind on the materials placed before it and has not 
satisfied itself about the necessity for the detention and therefore the order for 
detention, though purporting to be passed under section 2 (1) (4) must be deemed 
not to be an order under the section İf there 1s sufficient material before the Court 
for holding that the recital in the order 1s maccurate and that the order 1s merely 
a routine order mechanically passed or the mere outcome of police recommend- 
ation and not of a decision on the part of the detaming authority under section 2 (1) 
then this Court would interfere under section 491 of the Code of Criminal Pro- 
cedure. Sebnath Baneyvs case? op appeal from the decision ın the Federal Court? 
and Narayanaswam Naidu v Inspector of Police, Mayavaram®. Section 3 (1) requires 
the Provincial Government to communicate to the detenu the grounds on which 
an order for his detention has been made against hım together with such partı- 
culars as ıt considers necessary to enable him to make a representation against 
the order for detention. If the grounds and particulars furnished disclose that 
the detamıng authority had not exercised its mind at all or had applied its mind 
to and acted upon considerations, wholly irrelevant to and outside the ambit and 
scope of section 2 of Act I of 1947, then, I should think it is open to this Court to 
hold that the detaming authority had not the requisite satisfaction regarding the 
necessity for detention and that the detention 1s bad for that reason. It has been 
held in England that where the return to an habeas corpus consists of a narrative 
of acts, 1t will be bad if the facts stated do not show a legal cause for the 
detention. (R v Jackson*.) 


It is not possible for this Court to go into the correctness of the facts alleged by 
the detaining authority but ıt is equally clear that accepting the facts at their face 
value, the Court can say that the satisfaction of the detaining authority 1s not a 
real satisfaction or a satisfaction ın accordance with law In Liuversidge’s caşe5, Lord 
Wright said Oo“ Satisfied, must mean reasonably satisfied. İt cannot import 
an arbitrary or irrational state of being satisfied’? Suppose a person convicted 
of cheating, forgery, or murder, served his sentence ten years ago and 1s detained 
under section 2 (1) (a) of Act I of 1947 on the ground of his previous conviction 
and his consequent undesirable antecedents This Court is entitled to say that 
the detention 1s bad either because the detaining authority had not exercised its 
mınd at all on the relevant considerations or because that the satisfaction of the 
detaining authority which is required by section 2 (1) did not exist. Similarly 
if a person 1s detained merely on the ground of his religious, political or economic 
beliefs and opinions or because he 1s addicted to some personal vice, without any- 
thing relating to the maıntenance of public safety or order appearing from the 
grounds, then also the detention would be held to be bad for the same reasons. 
Even if a person had been convicted of an offence involving a breach of the public 
peace, still, if the event happened ın the remote past and the satisfaction of the 
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detaining ‘authority does not relate to conduct persisted in after the coming into 
force of Act I of 1947, the detention would be had. I do not mean to suggest 
that antecedent conduct would not furnish reasonable grounds for finding out the 
present attitude of a person and for coming to a conclusion that he is acting or 
likely to act m a manner prejudicial to the public safety or maıntenance of public 
order. All that I mean is that acts done in the approximate and ımmediate past 
and not ın the remote past, should alone be relied upon to obtain the satisfaction 
that is required under section 2 (1). 


If the grounds and particulars furnished under section 3 (1) are within the 
ambit and scope of and relevant to section 2 (1), then this Court 1s not entitled 
to say that the materials were too slender or too untrustworthy to furnish satıs- 
faction to the detaınıng authority Sufficiency of the relevant material or the 
reasonableness of the inference to be drawn from such relevant material is not 
for this Court to engure into Supposing a man attempts forcibly to enter upon 
another’s property and threatens to assault persons who prevent his unlawful entry, 
and an order for detention 1s passed against hım under section 2 (1) on the ground 
that he ıs hkely to act ın a manner prejudicial to the maimtenance of public order 
in the locality, this Gourt cannot question the propriety of the order, merely because, 
in 1ts opinion, the mcident which led to the satisfaction of the detaining authority 
is an isolated, trivial or easily avertible threat to public peace or the maintenance of 
public order. The material is relevant and admissible and the quantum of the 
evidence as well as the propriety of the inference drawn therefrom are not matters 
left for the consideration of the Court but of the Executive which has latitude of 
choice. 


Take a case where the grounds and particulars furnished under section 3 (1) 
are such that some of them are within the scope and ambit of section 2 and some 
are wholly outside ıt and the satisfaction of the detaining authority 1s derived from 
both of them It ıs impossible to say whether relevant and admissible or wholly 

irrelevant and inadmissible considerations gave the requisite satisfaction to the 
detaining authority. In such a case detention would be bad. Sir Maurice 
Gwyer, CJ, ın delivering the judgment of the Federal Court in Keshaw Talpade’s 
case? (overruled on another pomt by the Judicial Committee) dealt with such a 
situation in this way . 


“Ifa detaining authority gives four reasons for detaming a man without distinguishmg between 
them, and if two or three of the reasons are held to be bad, ıt (the Court) can never be certain to what 
extent the bad reasons operated on the mind of the authority or whether the detention order would 
have been made at all if only one or two good reasons had been before them ”” 


Chagla, C.J , m In re Ray Dhar Kalu Patil?, dealt with the matter in this way : 


“If a reason 1s given for the detention of a person which is not within the scope and ambit of 
the Act conferring the power upon the Government to detain, then the whole order 1s vitiated not- 
withstanding the fact that the other reasons given are good, because something may have operated 
upon the mind of the detainmg authority which 1s foreign and extraneous to the purpose of the Act 

; But some of the grounds given are not outside the scope and ambit of the Act but are 
merely vague and indefinite, ıt cannot be said that some extraneous consideration has weighed 
with the detaining authority ın making the order it has made Therefore, we must draw a sharp 
distinction between a ground which is outside the purview of the statute and a ground which 1s 
bad because it lacks precision and accuracy İn the latter case the ground has to be completely 
ignored as if no ground was furnished at all” 


With these opinions I respectfully agree. I have referred to this aspect of the 
case at some length because ın some of the cases that have come before us, grounds 
not within the scope and ambit of section 2 (1) of Act I of 1947 but dealing only 
with the political affihations and ‘economic creeds of a detenu and his activities 
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in those fields are stated as grounds for detention. Membership of a party or 
association which has not been declared an illegal body 1s prominently mentioned 
in the grounds communicated to the detenus ın some of these cases, without any 
allegation of any acts or facts suggesting that the detenus ın question, apart from 
the party m general, were themselves acting or about to act ın a manner prejudicial 
to public safety or maintenance of public order. In such cases the satisfaction of 
the detaınıng authority is not a satisfaction about matters relevant to or falling 
within section 2 so far as the particular individuals are concerned and that 1s not a 
satisfaction which 1s ımmune from scrutiny ın this Court when the legality of the 
detention 1s ımpugned. 


I do not consider that the decision of the Full Bench ın Narayanaswamı Naidu 
v. Inspector of Police, Mayavaran|, precludes us from holding that the detention 1s 
illegal because the detaining authority on its own showing, had obtained its satis- 
faction on a consideration of material irrelevant to and inadmissible under section 
2 (1) of the Act and outside its scope and ambit. It is no doubt true that on an 
application under section 491 of the Code of Criminal Procedure, the Court cannot 
enquire into the sufficiency of the materials or the reasonableness of the inference 
drawn by the detaınıng authority. "The detenu cannot litigate facts and must 
accept the facts disclosed by the executive authority. But if the reasons which 
influenced the detaining authority in makmg the order of detention are disclosed 
and put on the record by the Government, this Court can scrutinise them to find 
out the condition of the mind of the detaining authority when ıt made the order. 
In view, however, of the presumption of regularity and validity attaching to an 
official order, regular on the face of it, in view of the rule that 1s only the satisfaction 
or state of mind of the detaining authority without reference to any external standard 
that matters and in view of the power vested in the Provincial Government under 
section 3 (1) of refusing to disclose facts which it considers would be against the 
public interest to disclose, it will be difficult for the person challenging an order 
of detention on the ground above stated to substantiate his plea. 


An order of detention may be bad on the face of it if it does not disclose the 
satisfaction of the detaining authority that the person ordered to be detained has 
acted or 1s about to act or is likely to act ın a manner prejudicial to public safety 
or the maintenante of public order (See A K. Gopalan’s case?) In some of the 
cases which have come before our notice, we find the language of section 2 (1) 
copied mechanically in the orders of detention without specifying whether the 
detaining authority 1s satisfied that the person sought to be detained 1s actually 
acting ın a manner prejudicial to public safety or the mamtenance of public order 
or is about to act or likely to act ın such a manner The cyclostyle forms which 
incorporate all these three reasons found ın the section are not even corrected 
before the orders are issued so as to indicate which of the three grounds apply to 
the particular case, One would expect that if more than one of the three enumerated 
grounds are relied upon ın any particular case, the word “or” would be scored 
out and the word “ and ” substituted , but even this has not been done. This 
mechanical reproduction of the language of section 2 (1) ın the cyclostyle orders of 
detention gives the impression that the empowered authority does not exercise its 
mind upon the materials placed before it m each individual case, but issues, the 
orders of detention as a matter of course or as a matter of routine without itself 
being sure about the reason for the detention. In a recent case decided by us 
Crl M P. No 2633 of 1948, we held on an examination of the terms of the order 
and the attendant circumstances, that the detaining authority might have satisfied 
itself that the case came within one or other of the two categories specified in the 
order without pledging itself exactly to any one of them 


, —VVe also rehed on the observations of Spens, C. J., ın Stbnath Banerje’s case’ 
in the Federal Court affirmed on appeal by the Judicial Committee in Stbnath 
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Banerpi's case? and upheld the validity of the order for detention It must, however, 
be confessed that orders framed in the terms above indicated leave a suspicion as 
to whether the mind of the detaining authority followed the act of signing the 
detention order If, however, the grounds and particulars served on the detenu 
under section 3 (1) specify the actual grounds on which he has been detained, 
there is no prejudice to him and the order of detention cannot be questioned on 
the ground above referred to, see Greene’s case?. 


There are also other matters mto which the Court can and will enquire under 
section 491 of the Code of Criminal Procedure if occasion arises, e g., the bona fides 
of the detaining authority, the authenticity and genuineness of the order of detention 
itself, the existence of a delegated authority ın case the order of detention is passed 
by a delegate, and the identity of the applicant with the person referred to ın the 
order. So much ss clear from the unanimous opinion of the Full Bench ın Narayana- 
swam Naidu v. Inspector of Police, Mayavaram? 


It 1s agreed on all hands that lack of bona fides or absence of good faith on the’ 
part of the detaming authority vitiates an order of detention The power of pre- 
ventive detention must be exercised honestly and for the purposes for which it as 
intended by law and entrusted to the detaming authority. The order should 
not bea fraudulent or colourable exercise or abuse of the powers conferred 
by the Statute. See Rex v Halliday*, Laversidge’s case®, Greene’s case? and Narayana- 
swam Naidu v. Inspector of Police, Mayavaram® It is far easier to formulate this 
doctrine ın the abstract than to apply it to the facts and circumstances of particular 
cases, If, for instance, 1t can be demonstrated in a particular case that the order 
of detention was actuated by personal malice or hostility or political animosity or 
that its object or design was merely to prevent a person or body of persons from 
the pursuit of a lawful activity for fear that ıt might be prejudicial to the pecuniary 
or political interests of other persons or groups, the order would be illegal as being 
a mala fide exercise of the power of preventive detention. Ifan order for detention 
is made, not in the mterests of public safety or the maintenance of public order, 
but for the purpose of securing the detention in prison of a person who cannot 
be successfully prosecuted for an offence of which he 1s merely suspected, then ıt 
would be a mala fide exercise of the power. Ifa person who has Been serving a sen- 
tence of imprisonment ın jail for a pretty long period, say two years, is served 
on the day of his release with an order of detention under section 2 (1) (a) the order 
for detention 1s in effect an illegal extension of the term of his sentence of smprison- 
ment and would be a mala fide exercise of the power. In such a case it should not 
be said that he was acting or was likely to act in a manner prejudicial to public 
safety at the moment of his release Similarly, if a person gets an order for his 
release on bail from a competent Court and just when he 1s actually released, an 
order of detention 1s made so as to nullify the order granting bail and for the purpose 
of confining him in jail during his trial for offences with which he is charged, it 
would be a mala fide exercise of the power conferred by Act I of1947. Ifthe primary 
purpose and avowed intention of the order of detention 1s only to circumvent the 
orders of bail issued by Criminal Courts, then it would be a mala fide exercise 
of the power under section 2 (1). See In re Srimwasan’. 


In this connection I must notice a pot that 1s raised in some of the appli- 
cations questioning the validity of an order for the detention of a person already 
arrested under section 151 of the Code of Criminal Procedure for a cognizable 
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offence and remanded to custody It is argued that the action of the detaining 
authority ın resorting to Act I of 1947 and passing an order under section 2 (1) (a) 
when ıt has evidently realised that there 1s no case against the applicant under the 
penal law of the land, ıs by itself proof of mala fides We have already repelled this 
contention ın our judgment ın Criminal M P No 2633 of 1948 and held that 
merely because the order for detention 1s made where the person concerned has 
already been arrested under section 151, Criminal Procedure Code, the order cannot 
be said to be mala fide We must not however be understood as laying down that 
in no case could an order of detention passed against a person already in custody 
be said to be mala fide We have an instance of a man who was detained ın jail 
for over three months under section 117 of the Code of Criminal Procedure for 
refusing to execute an interrm security bond Instead of pursuing the proceedings 
initiated against hım under section 107 of the Code of Criminal Procedure and 
giving him an opportunity to substantiate his defence under section 118 of the 
Code, the Police dropped those proceedings and moved the District Magistrate 
for an order under section 2 (1) (a) of Act I of 1947. The order of detention was 
passed on the ground that because the applicant (who stoutly protested his inno- 
cence all long) refused to execute an interim bond for keeping the peace he was 
likely to act ın a manner prejudicial to public safety.‘ Hus refusal to execute an 
interım bond did not mean or even ımply that he was acting or was about to act 
or is hkely to act ın a manner prejudicial to public safety or the maintenance o 
public order and an order for his detention passed under section 2 (1) (a) of Act I 
of 1947 based on a refusal of the applicant to execute an interim security bond 
would be a mala fide exercise of the power. 


Where there ıs a limited statutory power of interference with the liberty of a 
person, the power must be exercised bona fide for the end specified ın the statute. 
Otherwise, 1t will constitute a fraudulent exercise of the power and an order based 
on such a fraudulent exercise of power would be bad. “ Fraud ” ın this connection 
does not involve or imply moral turpitude but ıs used to denote the exercise of a 
statutory power for purposes foreign to or outside the intendment of the statute 
however laudable otherwise the intention of the person exercising the power may 
be. The fraud or mala fides consists ım exercising the power for purposes foreign 
to those prescribed by the Statute ‘The further question that arises 1s, whether, 
assuming the initial detention to be legal, non-compliance with the other require- 
ments of sections 2 and 3 of Act I of 1947 renders the continuance of the detention 
illegal. 


The powers conferred upon the Provincial Legislature under the Government 
of India Act, 1935 (Schedule VII, List 2, Entry No 1) as well as the preamble to 
Act I of 1947 and sections 2 and 3 of the Act, make it clear that it 1s only preventive 
detention for a specified period and not an arbitrary detention or imprisonment for 
an indefinite time at the pleasure of the executive that has been authorised by Act I 
of 1947. In an ordinary criminal trial, the accused is given detailed information 
and particulars about the alleged offence, the prosecution adduces evidence, the 
accused 1s given a right to rebut it, and conviction and sentence follow if the offence 
is found to be proved. Section 2 of Act I of 1947 abrogates trial by a Court and 
empowers the Provincial Government or its delegate, straightaway to imprison 
a man if 1t ıs satisfied that he 1s acting or 1s about to act or likely to act in a manner 
prejudicial to public safety or maintenance of public order It will be observed 
that no tıme-lımıt 1s prescribed for the communication of the grounds and parti- 
culars under section 2 (2), for the communication of the grounds and particular s 
to the detenu under section 3 (1), for the despatch of the representation of the 
detenu to the Advisory Council along with other materials under ‘section 3 (2), 
for the submission of the report of the Advisory Council under section 3 (4) or for 
the passing of the final orders of the Government under section 3 (5). It 1s a dıs- 
tressing feature of some of the cases that have come under our notice and a circum- 
stance that had caused us considerable uneasiness, that the applicants have been 
ın jail for periods ranging from four months to one year pursuant to an initia 
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order of detention without final orders having been passed by the Provincial Govern- 
ment In other words, the applicants have had to endure imprisonment for a 
much longer period than the period of sıx months they would have to undergo, 
even 1f the initial order for detention had been confirmed by the Provincial Govern- 
ment under section 3 (5) 


Another ground of complaint has been that the grounds communicated to the 
applicants are vague and general and Jacking in precision One of the paragraphs 
common to all the grounds 1s that the Communist party to which the applicants 
belonged was indulging ın violence and subversive activities and that most of the 
members of the party had gone underground and were committing various crimes 
like arson, looting, murder, etc. "The grounds have been expressed ın such a form 
as to be universally applicable to all people who profess to belong to the party 
without reference to the acts and conduct of the particular individual detained. 
I shall revert to this aspect of the matter later in the course of this judgment. 


The question that arises for consideration 1s whether it 1s open to this Court 
to order the release of a detenue under section 491, Criminal Procedure Code, for 
the reason that there has been a non-compliance with the provisions of section 2 (2) 
or section 3 (1), (2) and (5) of the Act either by reason of an inordinate and un- 
reasonable delay ın taking the requisite steps or otherwise. It 1s argued that non- 
compliance with the formalities directed to be carried out by sections 2 and 3 
of the Act after the exercise of the statutory power of detention under section 2 (1) 
(a), will not have the effect of invalidating the exercise of the power and the order 
of detention. In other words, ıt 1s said that the subsequent formalities prescribed 
in the various provisions following section 2 (1) (a) of Act I of 1947 are not essential 
to the validity of the order of detention and their non-observance would not in any 
way render the detention illegal. Support for this contention is to be found ın the 
observations of Subba Rao, J., who delivered the judgment of the Court in M.R. 
Venkataraman v. Commissioner of Police, Madras*. In that case an order for detention 
of the applicant was made under section 2 (1) (a) by the Commissioner of Police 
on ist April, 1948 and communicated to the Government under section 2 (2) on 
gih June, 1948 ‘The applicant was arrested only on 17th August, 1948, as he could 
not be found till then and was subsequently served with the grounds for his deten- 
tion The applicant relied on the inordinate delay in communicating the order 
of the Commissioner of Police to the Government under section 2 (2) as invalidating 
his detention. The Court held that inasmuch as the initial order and the grounds 
thereof had been communicated to the Government and the applicant had been 
given a copy of the grounds and the necessary particulars and had also submitted 
his explanation at the time when the application under section 491 came on for 
hearing before the Court, the inordinate delay of more than two months ın the 
communication of the order by the Commissioner of Police to the Government 
was a mere irregularity which did not render his detention illegal. A detenu 
who had made himself scarce for more than two months after the order for his deten- 
tion was made and who could not therefore be arrested, could not reasonably be 
heard to complain of the znierxzm delay in the communication of the order. The 
judgment however contained the following observations of a general nature .— 

“ Tf the order was valid at its inception we cannot see how ıt would become invalid by the sub- 
sequent non-compliance with the other provisions of the Act Assuming that ın view of this 
enormous delay, 1t must be held that the provisions of the section have not been strictly comphed 
with, would ıt have the effect of mvalidating an order that had been validly passed > We think not 
Once an order has been passed ın strict comphance with the provisions of section 2 (1) 1t was validly 
passed Sections 2 (2) and 3 (1) were designed to provide a machinery for the person against whom 
an order has been passed to seek redress as early as possible Ifa statutory authority did not comply 
with the provisions of section 2 or 3 there may be other remedies open to the aggrieved party , but 
ın our view, the non-complıance with the provisions prescribing a procedure to get redress by the 
aggrieved party against whom an order has been passed under section 2 (1) cannot ın law invalidate 
an order validly passed under section 2 (1) . Oo The argument of Mr Pillai (counsel for 


the detenu) was that assuming the order passed under section 2 (1) was valid atıts mception 
‘and continued to be so, the further detention after the violation of the provisions of section 2 (2) 
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was ıllegal. This argument ignores the distinction between an order of detention and the 
procedure prescribed for enabling an aggrieved party to seek redress . If the authority 
concerned did not carry out his statutory duty, the petitioner could have taken the appropriate 
remedy to compel him to perform his duty. He may have other remedies if he was prejudiced by 
the breach of a statutory duty by the authority concerned But m our view, the non-compliance 
with the provisions of sub-section (2) to section 2, could not make the detention illegal ” 
In another case, In re Venkatachala Thevarl, a copy of the grounds of detention 
under section 3 (1) was served after a delay of 22 days after the detention and after 
the filıng, but before the hearmg of an application under section 491 of the Code 
of Criminal Procedure, ın this Court This Court characterised the delay as un- 
conscionable but held that the irregularity had been cured by the time the appli- 
cation was heard ‘The relevant portion of the judgment is as follows : 

“ Towever, even if ın the absence of an order furnishing the reasons under section 3 (1) within 
a reasonable time, we might have held that the detenu had been unlawfully detained, we would not 
order his release after the reasons had been furmshed and the detention became lawful ” 
This decision seems to assume that the continuance of the detention might 
become unlawful if there is unreasonable delay in serving the grounds under 
section 3 (I). 


Though the learned Judges who decided Venkataraman’s case? do not cite 
any authority, they were perhaps relymg upon the observations of Goddard, L J., 
in the Court of Appeal and of Lord Macmillan ın the House of Lords m Greene’s 
case3 couched in similar language I shall examine Greene’s case$ presently but 
before doing so, I may point out some of the consequences of the view taken by the 
learned Judge Section 2 of Act I of 1947 does not require that the order of deten- 
tion should be served on the person ordered to be detained before he is arrested 
and indeed it does not even require a written order, though 1n practice such an order 
is made. According to the Full Bench decision in Narayanaswamı Naidu’s case*, 
an order of detention based on the personal satisfaction of the detaining autho- 
rity that the person detained 1s acting or about to act or likely to act in a manner 
prejudicial to public safety or the maintenance of public order 1s all that is required 
to make the contention legal ab zmtzo The only grounds on which the legality 
of the initial detention can be challenged are (1) that the order was not duly authenti- 
cated, (2) that there has been a mistaken identity, (3) that there has been an absence 
of good faith, and (4) that there was not on the facts stated or disclosed by the Govern- 
ment, any such satisfaction in the mind of the detaining authority as 1s required 
by section 2 (1) The learned Judges ım Venkataraman’s case? held that the deten- 
tion legal ab antio does not become illegal even though the formalities prescribed 
by section 3 are not complied with and therefore the remedy under section 491, 
Criminal Procedure Code, does not lie, whatever other remedies may be open to 
the prisoner in respect of such non-compliance. Goddard, L J., in the Court of 
Appeal in Greene’s case® made similar observations citing the remedy by way 
of mandamus. But the writ of mandamus does not he in India against the Pro- 
vincial Government or mufussil authorities Nor 1s the remedy by way of damages 
for false imprisonment available, assuming that money can compensate a man 
adequately for the unjust deprivation of his freedom The remedy by Habeas 
Corpus and the claim for damages for false imprisonment are both founded on the 
illegality of the restraint or imprisonment and if according to the learned Judges 
in Venkataraman’s case?, a detention ab imtio legal does not become illegal by reason 
of non-compliance with the terms of section 3, I am unable to visualise any remedy 
except by way of appealing to the sense of justice and fair play of the Government. 
But the absence of an effective remedy, though a relevant consideration, is not a 
conclusive argument if the interpretation of the Act 1s clear or if the decision in 
Greene’s case? has authoritatively laid down the law ın the sense ın which it has 
been declared by the learned Judges. 


To turn to the facts of Greene’s case’ Mr. Greene was arrested under 
an order of the Home Secretary under Regulation 18-B of the Defence 
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Regulations. The Order served upon him stated that he was a person of “ hostile 
associations”? within the meaning of clause (1-A) of the Regulation and that by 
reason thereof, ıt was necessary to exercise control over him By clause (3) of the 
Regulation the detenu was given a right of appeal to an Advisory Committee constı- 
tuted under the Regulation on the lines of the Advisory Council under Madras 
Act I of 1947 Clause (5) of the Regulation cast on the Chairman of the Committee 
the duty of informing the objector, of the grounds on which the order had been 
made against him, with such particulars as were, ın the opınıon of the Chairman, 
relevant and sufficient The notice from the Chairman instead of specifying 
“ hostile associations ” under clause (1-A) as the ground of detention, referred to 
“ acts prejudicial to public safety, defence of the realm, etc ,” coming under clause 
(5) of the Regulation as the ground of detention ‘The particulars furnished 
to the detenu, however, related mostly to “ hostile associations”. The detenu 
appeared before the Advisory Committee and put forward his case without com- 
plaining about the discrepancy ın the notice issued by the Chairman of the Advisory 
Committee. The Advisory Committee and the Home Secretary confirmed the 
initial order of detention An application for a writ of Habeas Corpus was made. 
The argument on behalf of the detenu, relevant to the present purpose, was that 
the discrepancy between the order for his detention and the subsequent notice 
issued by the Chairman of the Advisory Committee made the detention illegal 
ab imo or alternatively, from the date of notice This contention was repelled 
both in the Court of Appeal and in the House of Lords on the ground that the 
defect complained was a defect ın procedure and a mere irregularity which did 
not prejudice the applicant The followıng observations of the Court of Appeal 
and the House of Lords taken together and ın their context, show, in my opinion, 
that their Lordships contemplated not only the possibility of the detention being 
illegal ab antiz0 but its continuance becoming illegal, for proper and sufficient reasons. 


Scott, L F “Asa matter of law, I cannot see anything in the Regulation which would justify 
the conclusion that such a mistake by the Advisory Committee either invalidates an originally good 
order or confers a right to release ” (Page 106) 


Goddard, L 7 o“ Moreover a mistake m the document served on him after he was ın custody 
cannot, In my opinion, invalidate the original detention or render its continuance invahd Tt 1s the 
actual order signed by the Secretary of State that 1s the governing document and ıt is this document 
that the return should disclose? (Page 117) 


Viscount Maugham * ‘‘T also agree with their view (the Court of Appeal) that a mistake ın that 
document could not, ın any event, validate the original detention or render its continuance invalid ” 
(Page 296). 


Lord Macmillan ““"The mistake, the occurrence of which your Lordships deplore, does not ın 
any way affect the validity of the detention order which is the answer to the applicant’s application 
It affects the due observance of the procedure prescribed for the further consideration of the 
case of person who 1s ex hypothest under lawful detention * (P 298) 


Lord Wright * “‘ I see no reason to differ from the opinion of the Court below that this trregularity 
does not vitiate the order made and continued ” (P. 300) 


Lord Romer “‘ This mistake cannot affect the validity of the order that had been made by the 
Home Secretary nearly two months before Had the appellant been prejudiced by the mıstake, 
the Court might nevertheless have afforded him some relief But the matter was carefully considered 
both by the Divisional Court and the Court of Appeal (Pp 309-310) 


I do not consider that the above decision taken as a whole, supports the general 
proposition laid down by the learned Judges ın Venkataraman’s case: There 
18 no question here of nullifying the effect of a prior judicial order Section 2 (1) 
(a) of Act I of 1947 merely provides for physical detention by a summary order 
and itis only at a later stage that the grounds and reasons for the order have to be 
formulated and canvassed and a final order passed Neither the language of the 
section nor any binding authority compels me to hold that once the preliminary 
order for detention 1s made under section 2 (1) (a) everything that follows the 
order 1s a mere matter of procedure and non-compliance with it is a mere ırre- 
gularity not affecting the substantive rights of the detenu. 


y 
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It is as well that I further consider the matter on principle and authority. In 
so doing I may draw attention to the observations of Brett, LJ, in Dale’s case}. 
It was a case of a person who was arrested without due compliance with the techni- 
cal formalities prescribed by statute An application was made for a writ of Habeas 
Corpus on the ground that his arrest and detention were illegal. Brett, L J , stated 
the law ır these terms — 


“ Tt ıs a general rule, which has always been acted upon by the Courts of England, that if any 
person procures the imprisonment of another, he must take care to do so by steps, all of which are 
entirely regular, and that if he fails to follow every step ın the process with extreme regularity, the 
Court will not allow the imprisonment to conttnue "The question here, therefore, is whether the pro- 
moters after the matter had been properly signified to the Court of Chancery have proceeded regularly (Italics 
are mine) In my opinion they have not” 


Later ın the course of his judgment the learned Lord Justice observed : 


“1 desire to state that although ın this case I consider that irregularity a matter of substance’ 
I should be of the same opinion if 1t were only a matter of form, because, as I said before, I take it 
to be a general rule that the Courts at Westminster will not allow any individual in this Kingdom 
to procure the imprisonment of another unless he takes care to follow with extreme precision every 
form and every step ın the process just to procure that imprisonment 1 consider this to be a whole- 
some and good rule, and to be ın accordance with the great desire which English Courts have always 
had to protect the liberty of every one of Her Mayesty’s subjects ” 


Cotton, LJ, agreed with the above observations ın these terms " 


“TI quite agree with Brett, L 7, that when persons take upon themselves‘to cause another 
to be imprisoned, they must strictly follow the powers under which they are assuming to act, 
and if they do not the person imprisoned may be discharged although the particulars in which 
they have failed to follow these powers may be matters of mere form ” (P 402) 


To the same effect is the decision of the Judicial Gommuttee ın dealing with a 
question relating to the regularity of forfeiture of a man’s property where some of 
the steps regulating the exercise of the power of forfeiture had not been duly 
complied with. James, L J , observed as follows. 


“€ Tt was the established rule of the Court of Chancery and of the Courts of Common Law that no 
forfeiture of property could be made unless every condition precedent had been strictly and literally 
complied with A very little ınaccurracy ss as fatal as the greatest Here the notice 1s inaccurate. 
It ıs therefore bad and the forfetture 1s ınvalıd ” 


Mellish, L J., stated as follows 


“TI think that if the notice departs ın any respect from the statutory form, ıt 1s impossible for 
us to go into the question how much it departs İt 1s a bad notice and the subsequent resolution, 
which is founded upon it is invalid” Johnsonv Lyttle’s Iron Agency? 


Forfeiture of a man’s property or personal freedom can result from the exercise 
of a power conferred by statute on executive authority and without the intervention 
of a Court, but to have that effect, the power must be exercised ın strict compliance 
with the formalities and requirements prescribed by the statute. It is open to the 
person aggrieved by the exercise of the power to question the legality of the forfeiture 
or arrest and ımprısonment on every available ground of non-compliance with the 
provisions of the statute. In Premla Dew v The Peoples Bank of Northern India, 
Lid (ın Liquidation) 5, the Judicial Committee observed that ın the matter of forfeiture 
of shares in a İrmited company the formalities prescribed by the articles regarding 
the issue of notices must be strictly observed. Imprisonment except under a sen- 
tence or order of a Court in prima face unlawful and the person or authority direct- 
ing such ımprısonment must justify the act in law. 


It is true that the Legislature ın view of the emergency that it was providing 
against, has authorised detention under section 2 (1) (a) even before informing 
the person sought to be detained of the grounds for his detention and hearing his 
explanation. If the statute had authorised detention after service of the grounds 
of detention and after consideration of the explanation, if any, of the person affected, 
it could hardly be contended that the provisions as to the service of grounds and 
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the giving of an opportunity for explanation, are not conditions precedent to the 
exercise of the statutory power of detention. ‘The provisions would then be consı- 
dered to be mandatory in character. Do they cease to be such merely because 
by reason of the urgency of the situation, these formalities are directed to be com- 
plied with subsequent to the initial order of detention? Is the initial order of 
detention of greater effect than an ınterim order passed ın a pending judicial pro- 
ceeding which requires confirmation after notice to the opposite party and hearing 
his objections? To take another analogy furnished by the Cıvıl Law, does not a 
condition subsequent have as great an efficacy as a condition precedent in connec- 
tion with the vesting and divesting of rights ın property and 1s not non-performance 
or non-compliance with either the one or the other condition, equally fatal? In 
view of the emergent situations that were in ıts contemplation and ın view of the 
fact that there might not be enough tıme to serve a person with notice and hear 
his objections before detamıng him so as effectively to prevent an apprehended 
breach of public peace or order, the Legislature authorised an rmmediate detention 
under section 2 (1) (a) But ın my judgment substantial compliance with the 
formalities prescribed by section 2 (2) and section 3 (1) to (3) 1s quite essential 
to sustain the legality of the contınuance of the detention ‘They are not merely 
directory provisions whose non-observance would constitute a mere irregularity 
m procedure If the non-compliance with the provisions of section 2 (2) and 
section 3 1s substantial and serious, 1t would render the continuance of the detention 
illegal even though ıt might have been legal ab imtio İt is not uncommon to find 
in other fields of law provisions for ınterim suspension, without previous notice, 
even of persons holding a freehold or hereditary office pending enquiry into their 
misconduct The nature of the office may be such that instant suspension from the 
functions of the office without notice and without giving time for explanation 
would be necessary ın public interest This intersm suspension is different from a 
punitive suspension and is merely incidental to the power of removal or dismissal. 
If the interim suspension is allowed to "continue: indefinitely without any enquiry 
into the alleged misconduct, then ıt would be a fraud on the power or a mala fide 
exercise of the power ‘The position would be the same if an order for dismissal 
1s passed without giving an opportunity to the persons affected to explain charges 
of misconduct that might be made agamst them Tn such cases, the aggrieved person 
would have his remedy ın the Civil Courts The fact that an ınterim or initial 
detention 1s legal does not secure for it immunity from attack if the subsequent 
formalities prescribed by section 2 (2) and section 3 of Act I of 1947 are not 
substantially complied with and the continuance of the detention would become 
illegal by reason of such non-complıance Any other construction would result 
in conferring upon the executive a power of arbitrary detention for an indefinite 
period which certainly was not the object or intention of the Legislature ın enacting 
Act I of 1947 That the contmuance of a detention ab zmitio legal, might become 
illegal by reason of a non-compliance with the mandatory provisions of section 3 (1) 
was, in substance, the view taken by Horwill and Govinda Menon, JJ , in Criminal 
Miscellaneous Petition No 2128 of 1948 and by my learned brother and Rajagopalan, 
J sin Criminal Miscellaneous Petition Nos 200 of 1949 and gi of 1948 The same 
view has been taken by Full Bench decisions of other High Courts (see Murat 
Patwa v Province of Behar!, Nek Muhammad v Province of Behar®, Durga Das v Rex3, 
Inder Prakash v Emperor* and In re Raj Dhara5 ‘The Full Bench decision in 
Marayanaswamı Naidu v Inspector of Police, Mayavaram®, dealt only with the challenge 
against the validity of the initial order of detention and did not consider the question 
whether the contınuance of the detention which was legal as its inception could 
become illegal or improper in view of what happened subsequently or by reason 
of what the Government subsequently did or failed to do (See the observations 
of Govindarajachari, J , at page 31 of the report.) 
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The statutory formalities whose non-compliance renders the continuance 
of the detention illegal may now be briefly noticed so far as they are relevant te 
the cases heard by us An order made by an empowered authority under section 
2 (1) (a) has to be reported forthwith to the Provincial Government together with 
the grounds of detention and necessary particulars Under section 3 (1), the Pro- 
vincial Government has to communicate to the detenu the grounds on which the 
order for his detention has been made together with relevant particulars. Section 
3 (2) requires the Provincial Government to place the grounds and the order of 
detention, the report, 1f any, received under section 2 (2) and the representation 
of the detenu before the Advisory Council Section 3 (4) requires the Advisory 
Council to submit their report to the Provincial Government after a consideration 
of the materials placed before 1t The Provincial Government, after considering 
the report of the Advisory Council ıs required to pass an order, confirming, 
modifying or cancelling the order of detention under section 3 (5). As I have 
already stated, there have been instances of inordinate delay at every one of the 
stages enumerated above, ın the applications that we have heard. I have no reason 
to doubt that these delays were due to ınadvertence, administrative difficulties 
and also perhaps, to a lack of appreciation of the heavy responsibility taken by the 
Provincial Government ın constituting itself both an accuser and a Judge. It ıs 
true that there 1s no tıme-lımıt fixed by the Act for the performance of the duties 
above enumerated but the result ın law ıs that these steps have to be taken expedi- 
tiously and within a reasonable time, Murat Patwa v Province of Behar! What 
is a reasonable tıme must, to some extent, depend upon the circumstance of each 
case. »The general principle regulating the time factor ın these cases is thus stated 
by Horwill, J ,1n In re Venkatachala T hevar? . 


“€ İt ıs sufficient to point out that the very magnitude of the powers given to the Government 
under this Act adds to their responsibility to see that no man 1s incarcerated a day longer than 1s 
necessary without giving good reasons for it ” 


To the same effect are the observations of Subba Rao, J , ın 4. K. Gopalan v. District 
Magistrate, Malabar*?. Where the delay ın communicating the grounds under 
section 3 (1) or ın submitting the case to the Advisory Council under section 3 (2) 
or in passing final orders under section 3 (5) 1s unreasonable and unexplained to the 
satisfaction of the Court, 1t must be held that the continuance of the detention 
becomes legal on that ground (See Murat Patwa v Province of Behar+, Durga 
Das v Rex*, Criminal Miscellaneous Petition No 2128 of 1948 and Criminal 
‘Miscellaneous Petition Nos. gı of 1948 and 200 of 1949 ) 


Another ground of non-compliance with statutory formalities urged before 
us ın some of these applications ıs that the grounds communicated to the applı- 
cants are so vague and so devoid of particulars that ıt 1s not possıble for them or 
any one ın their position to make any effective representation against the order 
of detention It cannot be said that, if this allegation were true, there 1s merely 
a breach of a directory provision contained ın section 3 (1) and a mere irregularity 
not affecting the legality of the detention Section 3 (1) casts a peremptory duty 
upon the Provincial Government to furnish the detenu with all the grounds of 
detention together with the necessary particulars so as to enable him, to make a 
representation against the legality or the propriety of the order of detention. This 
object would be frustrated if the grounds are vague and general without any 
particulars and without any attempt at precision or accuracy ‘This provision 
1s Meant as a safeguard for the subject against aribtrary detention by the executive 
and ıt ıs our duty to see that this safeguard 1s not whittled away ın practice. The 
grounds and particulars must not be vague, indefinite, or ıncomplete but must 
convey sufficient information to the detenu to enable him to make an effective 
representation, supported by facts and figures, if necessary, that the detamıng 
authority- was wrong ın its belief that his detention was necessary ın the interests 
of public safety or the maintenance of public order. The grounds must contain 
sufficient.details to show that the detention was within the scope and object of the 
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Act. If, ın the opinion of the Court, the grounds furnished are so vague, indefinite 
and insufficient, that the detenus could not fairly be expected to make an effective 
representation against the legality or propriety of the order for detention then, 
it must be held that his further detention 1s illegal or improper. The word of 
“ grounds ” ın section 3 (1) do not merely mean the conclusions of the Government 
or abstract reasons for their action. They must by themselves or along,with parti- 
culars which are required to be furnished, include facts and circumstances on which 
the conclusions or reasons are based If activities which are normally unobjection- 
able.are considered to be objectionable and therefore relied upon as a ground for 
detention, then, the circumstances ın which or the reasons why those activities 
are looked upon as objectionable must be indicated to the detenus. ‘The grounds 
and particulars together form a sort of substitute for a charge. General, vague 
and indefinite grounds are no grounds at all and the detenue should not be left to 
his Own introspection or guess-work to find out what is being alleged against him. 


It is true that facts; grounds and particulars may and often do overlap and 
that under section 3, the Government is not bound to disclose facts which ıt consı- 
ders against the public interest to disclose. "The Government 1s also given the 
discretion to furnish only such particulars as are, ın its opinion, sufficient to enable 
the detenu to make a representation to the Government. "The section draws s ome 
but not a clear distinction between grounds and particulars and requires the 
authority to communicate all the grounds and such particulars as are, ın 1ts opinion 
sufficient to enable the detenu to make a representation agaist the order of deten- 


tion. While facts can be withheld by the Provincial Government on the ground .- 


that their disclosure would be prejudicial to the public interest, grounds and parti- 
culars cannot be withheld for that reason. It must be remembered that the only 
opportunity the detenu has of vindicating his character and defending his+liberty’ 
is to make a representation to the Government under section 3 (1) and ıt ıs but 
fair and reasonable that the grounds and particulars furnished to him should be 
clear, precise and accurate Otherwise they would fail to serve the purpose for 


which they were required to be communicated to him The detenu must know ° 


what he 1s charged with and what reasons or considerations have persuaded the 


‘Government to deprive him of his liberty ‘There is no doubt a discretion given 


to the Government ın the matter of furnishing particulars but if the particulars 
are giyen in such a way as to make it impossible for the detenu to make an effective 
representation against the order for detention, then we must hold that there ‘has 
been a failure to comply with the mandatory requirements of section 3 (1) and the’ 
detention becomes illegal thereafter. Having regard to the nature of the grounds 
that have been alleged against the applicants in many of the applications before 
us, it 1s necessary to point out that mere membership of a political party or asso- 
ciation would not mean that any particular member was acting in such a manner 
as to necessitate his detention. The grounds and particulars referred to ın 
section 3 (1) must relate to the particular individual who as detamed and must 
disclose the facts which led to the belief that he was acting or about to act or hkely 
to act ın a manner prejudicial to public safety or the mamtenance of public order. 
The question is one of substance on the facts and the circumstances of each case 
and the applicant will have to satisfy the Court that the grounds and particulars 
communicated to him are so vague and indefinite that there has been no compliance 
in substance and ın effect with the requirements of section 3 (1) of the Act ‘There 
is a considerable body of authority in the High Courts of Allahabad, Patna and 
Bombay, for the views above-stated (See Durgadas v. Rex,+ In re Raj Dhar? 
and Nek Muhammad v Province of Behar? and In re Krıshnajı Goğal5.) 


With reference to the individual cases that have been argued before us, I agree 
with the conclusions of my learned brother. In view of the importance and fre- 
quent recurrence of the questions that I have discussed above, I have added my own 
observations. . ee 
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The first and second steps above enumerated are connected with the initial 
detention Before at all exercising the power of detention and passing an initial 
order therefor, the Provincial Government or its duly empowered delegate, must 
be satished that a person 1s acting ol about to act or likely to act in a manner pre- 
judicial tö public safety or the maintenance of public order. This ıs a funda- 
mental requisite essential to give jurisdiction to the detaining authority to act 
It ıs the satisfaction of the detaining authority that matters It 1s a personal or 
“ subjective ” and not an impersonal or “ objective’? standard of satisfaction 
The Court cannot examine the conscience of the detaining authority to find out 
whether ıts reasons for satisfaction were sufficient No outside decision is involved 
in this matter of satisfaction which rests solely with the detaining authority. The 
detaining authority can act on hearsay evidence and is not bound to derive its 
satisfaction from legal evidence The information on which it acts is likely to be 
Of a confidential character which need not be communicated to the detenu or 
disclosed in Gourt If the detaining authority has acted ın good faith and has come 
to a decision on relevant materials placed before 1t that detention 1s necessary, 
the Court cannot enquire into the sufficiency of the materials or reasonableness 
of its satisfaction ın regaid to the matters of which 1t 1s required to be satisfied. 


It 1s open, however, to the applicant, if he can, to establish that the detaining 
authority has not exercised its mind on the materials placed before ıt and has not 
satisfied itself about the necessity for the detention and therefore the order for 
detention, though purporting to be passed under section 2 (1) (a) must be deemed 
not to be an order under the section If there 1s sufficient material before the Couıt 
for holding that the recital ın the order 1s inaccurate and that the order ıs merely 
a routine order mechanically passed or the mere outcome of police recommend- 
ation and not ofa decision on the part of the detaining authority under section 2 (1) 
then this Court would interfere under section 491 of the Code of Criminal Pro- 
cedure Sibnath Banerj’s case! on appeal from the decision ın the Federal Court? 
and Narayanaswamı Naidu v Inspector of Police, Mayavaram® Section 3 (1) requires 
the Provincial Government to communicate to the detenu the grounds on-which 
an oider for his detention has been made against him together with such partı- 
culars as it considers necessary to enable him to make a representation against 
the order for detention If the grounds and particulars furnished disclose that 
the detaining authority had not exercised its mind at all or had applied its mind 
to and acted upon considerations, wholly irrelevant to and outside the ambit and 
scope of section 2 of Act I of 1947, then, I should think ıt 1s open to this Court to 
hold that the detaining authority had not the requisite satisfaction regarding the 
necessity for detention and that the detention is bad for thatreason İt has been 
held in England that where the return to an habeas corpus consists of a narrative 
of acts, ıt will be bad if the facts stated do not show a legal cause for the 
‘detention (R v Fackson* ) 7 3 

It 1s not possible for this Court to go into the correctness of the facts alleged by 
the detaining authority but it is equally clear that accepting the facts at their face 
value, the Court can say that the satisfaction of the detaining authority 3s not a 
real satisfaction or a satisfaction in accordance with law In Leversıdge's case?, Lord 
Wright said Ooo “ Satisfied, must mean reasonably satisfied It cannot import 
an arbitrary or irrational state of being satisfied’? Suppose a person convicted 
of cheating, forgery, or murder, served his sentence ten years ago and ıs detained 
under section 2 (1) (a) of Act I of 1947 on the ground of his previous conyiction 
and his consequent undesirable antecedents This Court is entitled to say that 
the detention 1s bad either because the detaining authority had not exercised its, 
mind at all on the relevant consıdelatıons or because that the satisfaction of the 
detaining authority which is required by section 2 (1) did not exist * Similarly 
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if a person is detained merely on the ground of his religious, political o: economic 
beliefs and opinions or because he 1s addicted to some personal vice, without any- 
thing relating to the maintenance of public safety or order appearing from the 
grounds, then also the detention would be held to be bad for the same reasons. 
Even if a person had been convicted of an offence involving a breach of the public 
peace, still, if the event happened ın the remote past and the satisfaction of the 
detaining authority does not relate to conduct persisted ın after the coming into» 
force of Act I of 1947, the detention would be bad I do not mean to suggest 
that antecedent conduct would not furnish reasonable grounds for finding out the 
present attitude of a person and for coming to a conclusion that he 1s acting or 
hkely to act ın a manner prejudicial to the public safety or maintenance of public 
order. All that I mean ıs that acts done in the approximate and immediate past 
and not in the remote past, should alone be relied upon to obtain the satisfaction. 
that is required under section 2 (1). 


If the grounds and particulars furnished under section 3 (1) aie within the 
ambit and scope of and relevant to section 2 (1), then this Court 1s not entitled: 
to say that the materials were too slender or too untrustworthy to furnish satis- 
faction to the detaining authority. Sufficiency of the relevant material or the 
reasonableness of the inference to be drawn from such relevant material 1s not 
for this Court to enquire into Supposing a man attempts forcibly to enter upon 
another’s property and threatens to assault persons who prevent his unlawful entry, 
and an orde: foı detention 1s passed against hım under section 2 (1) on the ground 
that he 1s likely to act in a manner prejudicial to the maintenance of public order 
ın the locality, this Court cannot question the propriety of the order, merely because, 
in its opinion, the incident which led to the satisfaction of the detaining authority 
is an isolated, trivial or easily avertible threat to public peace or the maintenance of 
public order The material is relevant and admissible and the quantum of the 
evidence as well as the propriety of the inference drawn therefrom are not matters 
left for the consideration of the Court but of the Executive which has latitude of” 
choice 

Take a case wheie the grounds and particulars furnished under section 3 (1) 
are such that some of them are within the scope and ambit of section 2 and some 
are wholly outside it and the satisfaction of the detaining authority 1s derived from. 
both of them. It ıs impossible to say whether relevant and admissible or wholly 
irrelevant and inadmissible considerations gave the requisite satisfaction to the detain 
ing authority. Insucha case detention would be bad. Sir Maurice Gwyer, C.J., 
in delivering the judgment of the Federal Court in Keshav Talpade's case} (overruled 
on another point by the Judicial Committee) dealt with such a situation in this way: 

“€ If a detaining authority gives four reasons for detaming a man without distinguishing between. 
them, and if two or three of the reasons are held to be bad, ıt (the Court) can never be certain to what 


extent the bad reasons operated on the mind of the authority or whether the detention order would 
have been made at all if only one or two good reasons had been before them ” 


Chagla, CJ, in İn re Ra Dhar Kalu Patl*, dealt with the matte: in this way * 


“Ifa reason 1s given for the detention of a person which 1s not within the scope and ambit of 
the Act conferring the power upon the Government to detain, then the whole order 1s vitiated not- 
withstanding the fact that the other reasons given are good, because something may have operated’ 
upon the mind of the detaining authority which 1s foreign and extraneous to the purpose of the Act 
. ... But some of the grounds given are not outside the scope and ambit of the Act but are 
merely vague and indefinite, ıt cannot be said that some extraneous consideration has weighed. 
with the detamıng authority in making the order it has made ‘Therefore, we must draw a sharp 
distinction between a ground which is outside the purview of the statute and a ground which 1s 
bad because ıt lacks precision and accuracy In the latter case the ground has to be completely 
ignored as if no ground was furnished at all” 


With these opinions I respectfully agree. I have aeferred to this aspect of the 
case at some length because in some of the cases that have come before us, grounds 
not within the scope and ambit of section 2 (1) of Act I of 1947 but dealing only 
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with the political affihatıons and economic creeds of a detenu and his activities 
in those fields are stated as grounds for detention. Membership of a party or 
association which has not been declared an illegal body is prominently mentioned 
in the grounds communicated to the detenus in some of these cases without any 
allegatiom of any acts or facts suggesting that the detenus in question, apait from 
the party im general, were themselves acting or about to act in a manner prejudicial 
to public safety or maintenance of public order İn such cases the satisfaction of 
the detaining authority 1s not a satisfaction about matters relevant to or falling 
within section 2 so far as the particular individuals are concerned and that is not a 
satisfaction which 1s immune from scrutiny in this Court when the legality of the 
detention is impugned. 


I do not consider that the decision of the Full Bench in Narayanaswami Naidu 
v. Inspector of Polwce, Mayavaram!, precludes us from holding that the detention is 
illegal because the detaining authority on its own showing, had obtained its satıs- 
faction on a consideration of material imelevant to and ınadmıssıble under section 
2 (1) of the Act and outside its scope and ambit Tt is no doubt true that on an 
application under section 491 of the Code of Criminal Procedure, the Court cannot 
enquire into the sufficiency of the materials or the reasonableness of the inference 
drawn by the detaining authority The detenu cannot litigate facts and must 
accept the facts disclosed by the executive authority But if the reasons which 
influenced the detaınıng authority ın making the order of detention are disclosed 
and put on the record by the Government, this Court can scrutinise them to find 
out the condition of the mind of the detaınıng authority when ıt made the order. 
In view, however, of the presumption of regularity and validity attaching to an 
official order, regular on the face of 1t, ın view of the rule that is only the satisfaction 
or state of mind of the detaining authority without reference to any exteınal standard 
that matters and ın view of the power vested in the Provincial Government under 
section 3 (1) of refusing to disclose facts which it considers would be against the 
public interest to disclose, 1t will be difficult for the person challenging an order 
of detention on the ground above stated to substantiate his plea 


An order of detention may be bad on the face of it if it does not disclose the 
satisfaction of the detaining authority that the person ordered to be detained has 
acted or 1s about to act or ıs likely to act ın a manner preyudicial to public safety 
or the maintenance of public order (See 4. K Gopalan’s case 5) In some of the 
cases which have come before our notice, we find the language of section 2 (1 
copied mechanically in the orders of detention without specifying whether the 
detaining authority 1s satisfied that the person sought to be detained js actually 
acting ına manner prejudicial to public safety or the maintenance of public order 
or is about to act or likely to act in such a manner. The cyclostyle forms which 
incorporate all these three reasons found in the section are not even corrected 
before the orders are issued so as to indicate which of the three grounds apply to 
the particular case. One would expect that ıf more than one of the three enumerated 
grounds are relied upon in any particular case, the word “or” would be scored 
out and the word “and” substituted ; but even this has not been done This 
mechanical reproduction of the language of section 2 (1) ın the cyclostyle oiders of 
detention gives the impression that the empowered authority does not exercise its 
mind upon the materials placed before ıt in each individual case, but issues the 

, orders of detention as a matter of course or as a matter of routine without itself 
being sure about the reason for the detention In a recent case decided by us 
Cri. M. P. No. 2633 of 1948, we held on an examination of the terms of the order 
and the attendant circumstances, that the detaining authority might have satisfied 
itself that the case came within one or other of the two categories specified ın the 
order without pledging itself exactly to any one of them. ü 


——...-----——-.- 
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We also relied on the observations of Spens, CJ, in Sina Banerji’s case! 
in the Federal Court affirmed on appeal by the Judicial Committee in Szbnath 
Banery’s case? and upheld the validity of the order for detention It must, however, 
be confessed that orders framed ın the terms above indicated leave a suspicion as 
to whether the mind of the detaining authority followed the act of signing the 
detention order If, however, the grounds and particulars served on the detenu 
under section 3 (1) specify the actual grounds on which he has been detained, 
there is no prejudice to him and the order of detention cannot be questioned on 
the ground above referred to, see Greene’s case? 


There are also other matters into which the Court can and will enquire under 
section 491 of the Code of Criminal Procedure if occasion arises, € g , the bona fides 
of the detaining authority, the authenticity and genuineness of the order of detention 
itself, the existence of a delegated authority ın case the order of detention is passed 
by a delegate, and the identity of the applicant with. the person referred to in the 
order So much ıs clear from the unanimous opınıon of the Full Bench in Narayana- 
swam. Naidu v Inspector of Police, Mayavaram* 


It 1s agreed on all hands that lack of bona fides or absence of good faith on the 
part of the detaınıng authority vitiates an order of detention The power of pre- 
ventıve detention must be exercised honestly and for the purposes for which it is 
intended by law and entrusted to the detaming authority The order should 
not be a fraudulent or colourable exercise or abuse of the powers conferred 
by the Statute See Rex v Hallıday?, Lıversıdge's case”, Greene's case" and Natayana- 
swam. Naidu v. Inspector of Police, Mayavaram* It is far easier to formulate this 
doctrine ın the abstract than to apply ıt to the facts and circumstances of particular 
cases If, for ınstance, it can be demonstrated ın a particular case that the order 
of detention was actuated by personal malice or hostility or pohtical animosity or 
that ıts object or design was merely to prevent a person or body of persons from 
the pursuit of a lawful activity for fear that ıt might be prejudicial to the pecuniary 
or political interests of other persons or groups, the order would be illegal as being 
a mala fide exercise of the power of preventive detention If an order for detention 
is made, not in the interests of public safety or the maintenance of public order, 
but for the purpose of securing the detention ın prison of a person who cannot 
be successfully prosecuted for an offence of which he 1s merely suspected, then it 
would be a mala fide exercise of the power Ifa person who has been serving a sen- 
tence of imprisonment in jail for a pretty long period, say two years, 1s served 
on the day of his release with an order of detention under section 2 (1) (a) the order 
for detention is ın effect an illegal extension of the term of his sentence of imprison- 
ment and would be a mala fide exercise of the power In sucha case it should not 
be said that he was acting or was likely to act m a manner prejudicial to public 
safety at the moment of his release Simularly, if a person gets an order for his 
release on bail from a competent court and just when he 1s actually released, an 
order of detention 1s made so as to nullify the order granting bail and for the purpose 
of confining him in jail during his trial for offences with which he 1s charged, it 
would be a mala fide exercise of the power conferred by Act lof1947 Ifthe primary 
purpose and avowed intention of the order of detention 1s only to circumvent the 
orders of bail issued by Criminal Courts, then ıt would be a mala fide exercise 
“of the power under section 2 (1). See In re Srimwasan® 


> 

In this connection I must notice a point that is raised in some of the appli- , 
cations questioning the validity of an order for the detention of a person already 
arrested under section 151 of the Code of Criminal Procedure for a cognizable 
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offence and remanded to custody It 1s argued that the action of the detaining 
authority ın iesorting to Act I of 1947 and passing an order under section 2 (1) (a) 
when ıt has evidently realised that there 1s no case against the applicant under the 
penal law of the land, ıs by itself proof of mala fides We have already repelled this 
contention ın ou: judgment in Criminal MP No 2633 of 1948 and held that merely 
because the order for detention 1s made where the person concerned has already 
been aırested “under section 151, Criminal Procedure Code, the order cannot be 
said to be mala fide We must not however be understood as laying down that 
in no case could an orde of detention passed against a person already ın custody 
be said to be mala fide We have an instance of a man who was detained ın jail 
for over three months under section 117 of the Code of Criminal Procedure for 
refusing to execute an ınterim security bond İnstead of pursuing the proceedings 
initiated against him under section 107 of the Code of Criminal Procedure and 


giving him an opportunity to substantiate his defence under section 118 of the © 


Code, the Police dropped those proceedings and moved the District Magistrate 
for an order under section 2 (1) (a) of Act 1 of 1947. The order of detention was 
passed on the ground that because the applicant (who stoutly protested his ınno- 
cence all along) refused to execute an interim bond for keeping the peace he was 
likely to act ın a manner piejudicial to public safety Has refusal to execute an 
interim bond did not mean ol even imply that he was acting or was about to act 
or 1s likely to act in a manner prejudicial to public safety or the maintenance of 
public order and an order for his detention passed under section 2 (1) (a) of Act I 
of 1947 based on a refusal of the applicant to execute an interim security bond 
would be a mala fide exercise of the power 


Where there 1s a Jimited statutory power of interference with the liberty of a 
peison, the power must be exercised bona fide for the end specified in the statute 
Otherwise, ıt will constitute a fraudulent exercise of the power and an order based 
on such a fraudulent exercise of power would be bad ““ Fraud ” ın this connection 
does not involve or imply moral turpitude but is used to denote the exercise of a 
statutory power for purposes foreign to or outside the intendment of the statute 
however laudable otherwise the intention of the person exercising the power may 
be The fraud or mala fides consists ın exercising the power for purposes foreign 
to those prescribed by the Statute The further question that arises 1s, whether, 
assuming the initial detention to be legal, non-compliance with the other require- 
ae of sections 2 and 3 of Act I of 1947 rendeıs the continuance of the detention 
ıllega 


The powers conferied upon the Provincial Legislature unde: the Government 
of India Act, 1935 (Schedule VII, List 2, Entry No 1) as well as the preamble to 
Act I of 1947 and sections 2 and 3 of the Act, make it clear that it is only preventive 
detention for a specified period and not an arbitrary detention or imprisonment for 
an” indefinite time at the pleasure of the executive that has been authorised by Act I 
of 1947. In an ordinary criminal tral, the accused 1s given detailed information ' 
and patticulais about the alleged offence, the prosecution adduces evidence, the 


accused 1s given a right to rebut it, and conviction and sentence follow if the offence - 


is found to be proved Section 2 of Act I of 1947 abrogates trial by a Court and 
empowers the Provincial Government or its delegate, straightaway to imprison 
a man if it ss satisfied that he 1s acting or 1s about to act or likely to act in a manner 
prejudicial to public safety or maintenance of public order İt will be observed 
that no tıme-lımıt is prescribed for the communication of the grounds and partı- 
culars under section 2 (2), for the communication of the grounds and particulars 
to the detenu under section 3 (1), for the despatch of the representation of the 
detenu to the Advisory Council along with other materials under section 3 (2), 
for the submission of the 1eport of the Advisory Council under section 3 (4) or for 
the passing of the final orders of the Government under section 3 (5) Itis a dis- 
tressing featute of some of the cases that have come under our notice and a cırcum- 
stance that had caused us considerable uneasiness, that the applicants have been 
in jail for periods ranging from four months to one year pursuant to an initial 


« 
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order of detention without final orders having been passed by the Provincial Govern- 
ment In other words, the applicants have had to endure imprisonment for a 
much longer period than the period of six months they would have to undergo, 


even if the ınıtıal order for detention had been confirmed by the Provincial Govern- 
ment under section 3 (5). 


Another ground of complaint has been that the grounds communicated to the 
applicants are vague and general and lacking ın precision. One ofthe Paragraphs 
common to all the grounds 1s that the Communist paity to which the applicants 
belonged was ındulgıng in violence and subversive activities and that most of the 
members of the party had gone underground and were committing various crimes 
like arson, looting, murder, etc. The grounds have been expressed ın such a form 
as to be universally applicable to all people who profess to belong to the party 
without reference to the acts and conduct of the particular individual detained. 
I shall revert to this aspect of the matter later in the course of this judgment. 


The question that arises for consideration is whether it 1s open to this Court 
to orde: the release of a detenu under section 491, Criminal Procedure Code, for 
the reason that there has been a non-compliance with the provisions of section 2 (2) 
or section 3 (1), (2) and (5) of the Act either by reason of an inordinate and un- 
reasonable delay ın taking the requisite steps or otherwise İt is argued that non- 
compliance with the formalities directed to be carried out by sections 2 and 3 
of the Act after the exercise of the statutory power of detention under section 2 (1) 
(a), will not have the effect of invalidating the exercise of the power and the order 
of detention In other words, ıt 1s said that the subsequent formalities prescribed 
in the various provisions following section 2 (1) (a) of Act I of 1947 are not essential 
to the validity of the order of detention and their non-observance would not in any 
way render the detention illegal. Support for this contention is to be found in the 
observations of Subba Rao, J , who delivered the judgment of the Court in M R. 
Venkataraman v Commissioner of Police, Mad asl In that case an order for detention 
of the applicant was made under section 2 (1) (a) by the Commissioner of Police 
on Ist April, 1948 and communicated to the Government under section 2 (2) on 
gth June, 1948 The applicant was arrested only on 17th August, 1948, as he could 
not be found till then and was subsequently served with the grounds for his deten- 
tion The applicant relied on the inordinate delay in communicating the order 
of the Commissioner of Police to the Government under section 2 (2) as invalidating 
his detention The Court held that inasmuch as the initial order and the grounds 
thereof had been communicated to the Government and the applicant had been 
given a copy of the grounds and the necessary particulars and had also submitted 
his explanation at the tıme when the application under section 491 came on for 
hearmg before the Court, the mordinate delay of moie than two months ın the 
communication of the order by the Commissioner of Police to the Government 
was a mere irregularity which did not render his detention illegal A detenu 
who had made himself scarce for more than two months after the order for his deten- 
tion was made and who could not therefore be arrested, could not reasonably be 
heard fo complain of the znterzm delay ın the communication of the order The 

- Judgment however contained the following observations of a general nature .— 

“ If the order was valid at its inception we cannot see how ıt would become invalid by the sub- 
sequent non-compliance with the other provisions of the Act Assuming that in view of this 
enormous delay, ıt must be held that the provisions of the section have not been strictly complied 
with, would ıt have the effect of invalidating an order that had been validly passed ? We think not. 
Once an order has been passed ın strict compliance with the provisions of section 2 (1) it was validly 
passed Sections 2 (2) and 3 (1) were designed to provide a machınery for the person against whom 
an order has been passed to seek redress as early as possible Ifa statutory authority did not comply 
with the provisions of section 2 or 3 there may be other remedies open to the aggrieved party , but 
in our view, the non-compliance with the provisions prescribing a procedure to get redress by the 
aggrieved party against whom an order has been passed under section 2 (1) cannot ın law invalidate 
an order validly passed under section 2 (1) The argument of Mr Pillai (counsel for 


the detenu) was that assuming the order passed under section 2 (1) was valid at its mception 
and continued to be so, the further detention after the violation of the provisions of section 2 (2) 
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vaş illegal This aigument ignores the distinction between an order of detention and the 
procedure prescribed for enabling an aggrieved party to seek redress If the authority 
concerned did not carry out his statutory duty, the petitioner could have taken the appropriate 
remedy to compel him to perform his duty: He may have other remedies if he was prejudiced by 
the breach of a statutory duty by the authority concerned. But in our view, the non-compliance 
wıth the provisions of sub-section (2) to section 2, could not make the detention illegal ”’ 
In another case, In ie Venkatachala Thevai1, a copy of the grounds of detention 
unde: section 3 (1) was served after a delay of 22 days after the detention and after 
the filing, but before the hearıng of an application under section 491 of the Code 
of Criminal Procedure, ın this Court This Court characterised the delay as un- 
conscionable but held that the irregularity had been cured by the time the applı- 
cation was heard. The relevant portion of the judgment ıs as follows. 

“ However, even if ın the absence of an order furnishing the reasons under section 3 (1) within 
a reasonable time, we might have held that the detenu had been unlawfully detained, we would not 
order his release after the reasons had been furnished and the detention became lawful ” 
This decision seems to assume that the contmuance of the detention mught 
become unlawful if there 1s unreasonable delay ın serving the grounds under 
section 3 (1) ; 

Though the learned Judges who decided Venkataraman’s case? do not cite 
any authority, they were perhaps 1elying upon the observations of Goddard, L J., 
in the Court of Appeal and of Lord Macmıllan in the House of Lords ın Greene’s 
case3 couched in similar language. I shall examine Greene’s case* presently but 
before doing so, I may point out some of the consequences of the view taken by the 
learned judge. Section 2 of Act I of 1947 does not require that the onder of deten- 
ton should be served on the person ordered to be detained before he 1s arrested 
and indeed ıt does not even 1equire a written order, though in practice such an order 
is made According to the Full Bench decision in Narayanaswamt Natdu's case*, 
an order of detention based on the personal satisfaction of the detaining autho- 
rity that the person detained is acting or about to act or likely to act in a manner 
prejudicial to public safety or the maintenance of public order 1s all that 1s required 
to make the contention legal ab into. The only grounds on which the legality 
of the initial detention can be challenged ale (1) that the order was not duly authenti- 
cated, (2) that there has been a mistaken identity, (3) that there has been an absence 
of good faith, and (4) that there was not on the facts stated or disclosed by the Govern- 
ment, any such satisfaction ın the mind of the detaınıng authority as 15 required 
by section 2 (1) The learned Judges in Venkataraman’s case? held that the deten- 
tion legal ab znttzo does not become illegal even though the formalities prescribed 
by section 3 are not complied with and therefore the remedy unde: section 491, 
Criminal Procedure Code, does not lie, whatever other remedies may be open to 
the prisoner ın respect “of such non-compliance Goddard, L J., ın the Court of 
Appeal in Greene’s caseö made similar observations citing the remedy by way 
of mandamus But the writ of mandamus does not lie in India against the Pro- 
vincial Government or mufussil authorities. Nor is the remedy by way of damages 
for false imprisonment available, assuming that money can compensate a man 
adequately for the unjust deprivation of his freedom. The remedy by Habeas 
Corpus and the claim for damages for false imprisonment are both founded on the 
illegalıty of the restraınt or ımprısonment and if according to the learned Judges 
in Venkataraman’s case?, a detention ab initio legal does not become illegal by reason 
of non-compliance with the terms of section 3, I am unable to visualise any remedy 
except by way of appealing to the sense of justice and fair play of the Government. 
But the absence of an effective remedy, though a relevant considelatıon, 1s not a 
conclusive argument if the interpretation of the Act is clear or if the decision in 
Greene’s case? has authoritatively laid down the law ın the sense in which it has 
been declared by the learned Judges. 

To turn to the facts of Greene’s case Mr Green was arrested under 
an order of the Home Secretary under Regulation 18-B of the Defence 
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Regulations The order served upon him stated that he was a person of “ hostile 
associations ” within the meaning of clause (1-A) of the Regulation and that by 
reason thereof, ıt was necessary to exercise control over him By clause (3) of the 
Regulation the detenu was given a right of appcal to an Advisoty Committee constı- 
tuted under the Regulation on the lines of the Advisory Council under Madras 
Act I of 1947. Clause (5) of the Regulation cast on the Chairman of the Committee 
the duty of informing the objector, of the grounds on which the order, had been 
made against him, with such particulars as were, in the opinion of the Chairman, 
relevant and sufficient The notice from the Chairman instead of specifying 
— hostile associations ” under clause (1-A) as the ground of detention, referred to 
“acts prejudicial to public safety, defence of the realm, etc” coming under clause 
(5) of the Regulation as the ground of detention The particulars furnished 
to the detenu, however, related mostly to ““ hostile associations”? The detenu 
appeared before the Advisory Committee and put forward his case without com- 
plaining about the discrepancy ın the notice issued by the Chairman of the Advisory 
Commuttee. The Advisory Committee and the Home Secretary confirmed the 
initial order of detention An application for a writ of Habeas Corpus was made. 
The argument on behalf of the detenu, relevant to the present purpose, was that 
the discrepancy between the order for his detention and the subsequent notice 
issued by the Chairman of the Advisory Committee made the detention illegal 
ab initio or alternatively, from the date of notice This contention was repelled 
both in the Court of Appeal and in the House of Lords on the ground that the 
defect complained was a defect ın procedure and a mere nregularıty which did 
not prejudice the applicant The following observations of the Court of Appeal 
and the House of Lords taken together and in their context, show, in my opinion, 
that their Lordships contemplated not only the possibility of the detention being 
legal ab smitio but its continuance becoming illegal, for proper and sufficient reasons. 


Scott, L F “Asa matter of law, I cannot see anything in the Regulation which would justify 
the conclusion that such a mistake by the Advisory Committee either invalidates an originally good 
order or confers a 1ight to release ” (Page 106) 


Goddad, L 7 ‘Moreover a mistake in the document served on him after he was in custody 
cannot, ın my opinion, invalidate the original detention or render its continuance invalid It ıs the 
actual order signed by the Secretary of State that 1s the governing document and it 1s this document 
that the return should disclose”? (Page 117) 


Viscount Maugham ““1 also agree with their view (the Court of Appeal) that a mistake ın that 


document could not, ın any event, invalidate the original detention or render its continuance mvalid 2? 
(Page 296) 


Lord Macmillan ‘‘ The mistake, the occurrence of which your Lordships deplore, does not ın. 
any way affect the validity of the detention order which 1s the answer to the applicant’s application. 
İt affects the due observance of the procedure prescribed for the further consideration of the 
case of a person who 1s ex Aypothes: under lawful detention ” (P 298) 


Lord Wnght “1 see no reason to differ from the opimon of the Court below that this arregularity 
does not vitiate the order made and continued ” (P 300). 


Lord Romer ‘‘ This mistake cannot affect the validity of the order that had been made by the 
Home Secretary neaily two months before Had the appellant been prejudiced by the mistake, 
the Court might nevertheless have afforded him some relief But the matter was carefully considered. 
both by the Divisional Count and the Court of Appeal (Pp. 309-310) 


I do not consider that the above decision taken as a whole, supports the general 
proposition laid down by the learned Judges in Venkataraman’s case, There 
is no question here of nullifying the effect of a prior judicial order Section 2 (1) 
(a) of Act I of 1947 merely provides for physical detention by a summary order 
and it is only at a later stage that the grounds and reasons for the order have to be 
formulated and canvassed and a final order passed. [Neither the language of the 
section nor any binding authority compels me to hold that once the preliminary 
order for detention is made under section 2 (1) (a) everything that follows the 
order 15 a mere matter of procedure and non-compliance with it is a mere irre- 
gularity not affecting the substantive rights of the detenu. 
Se Vs 
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It 1s as well that I further consider the matter on principle and authority In 
so doing I may draw attention to the observations of Brett, L J , in Dale’s caset, 
It was a case of a person who was arrested without due compliance with the techni-- 
cal formalities prescribed by statute An applıcatıon was made for a wut of Habeas 
Corpus on the ground that his arrest and detention were illegal Beett, LJ, stated 
the law in these terms — 


“ Tt ıs ə general rule, which has always been acted upon by the Courts of England, that if any 
person procures the imprisonment of another, he must take care to do so by steps, all of which are 
entirely regular, and that if he fails to follow every step ın the process with extreme regularity, the 
Court will not allow the imprisonment fo continue The question here, therefore, is whethe: the pro- 


moters after the matter had been properly signified to the Court of Chancery have proceeded regularly (Italics 
are mune) In my opinion they have not ” . 


ə 
Late: in the course of his Judgment the learned Lord Justice observed 


“€ { desire to state that although ın this case I consider that irregularity a matte: of substance» 
I should be of the same opinion if it were only a matte: of form, because, as I said before, I take it 
to be a general rule that the Courts at Westminster will not allow any ındıvıdualın this Kingdom 
to procure the imprisonment of anothe: unless he takes care to follow with extreme precision every 
form and every step ın the process just to procure that imprisonment 1 consider this to be a whole- 
some and good rule, and to be ın accordance with the great desire which English Courts have always 
had to protect the libertv of every one of Het Mayesty’s subjects ” 


Cotton L J, agreed with the above observations ın these terms . 


“TI quite agree with Brett, L 7, that when persons take upon themselves to cause another 

to be imprisoned, they must strictly fellow the powers under which they are assuming to act, 
and if they do not, the person imprisoned may be discharged, although the particulars ın which 
they have failed to follow these powers may be matters of mere form” (P 402) 
To the same effect ıs the decision of the Judicial Committee ın dealing with a 
question relating to the regularity of forfeiture of a man’s pıoperty where some of 
the steps regulating the exercise of the power of forfeiture had not been duly 
complied with James, L J , observed as follows 


“ Tt was the established rule of the Court of Chancery and of the Courts of Common Law that no 
forfeiture of property could be made unless every condition precedent had been strictly and literally 
complied with A very little inaccuracy 1s as fatal as the greatest Here the notice 1s inaccurate 
It ıs therefore bad and the forfeiture 1s invalid ” 


Mellısh, LJ , stated as follows — 


€ T*think that if the notice departs ın any respect from the statutory form it 1s impossible for 
us to go into the question how much ıt departs İt 1s a bad notice and the subsequent resolution, 
which is founded upon it ıs ınvalıd ” Johnson  Lyitle’s Iron Agency? 


Forfeiture of a man’s property or personal freedom can result from the exercise 
of a power conferred by statute on executive authority and without the,intervention 
of a Court, but to have that effect, the power must be exercised ın strict compliance- 
with the formalities and requirements prescribed by the statute It 1s open to the 
person aggrieved by the exercise of the power to question the legality of the forfeiture 
or arrest and imprisonment on every available ground of non-compliance with the 
provisions of the statute In Prema Dev v The Peoples Bank of Northern İndia, 
Ltd. (an liquidation) *, the Judicial Committee observed that in the matter of forfeiture 
of shares ın a limited company the formalities prescribed by the articles regarding 
the issue of notices must be strictly observed Imprisonment except under a sen- 
tence or order of a Court in prima facie unlawful and the person or authority direct- 
ing such ımprısonment must justify the act in law 


It 1s true that the Legislature in view of the emergency that it was pioviding 
against, has autholısed detention under section 2 (1) (a) even before ınformıng 
the person sought to be detained of the grounds for his detention and hearing his 
explanation If the statute had authorised detention after service of the grounds 
of detention and after consideration of the explanation, if any, of the person affected, 
it could hardly be contended that the provisions as to the service of grounds and 


— 





ı (1881)6 Q. BD 876 at 461 and 463 3 ILR (1939) Lah 1 (PC) 
2, (1877) 5 Gh D 687 : (7999) 


41 


322 THE MADRAS LAW JOURNAL REPORTS, [1949 


the giving of an opportunity for explanation, are not conditions precedent to the 
exercise of the statutory power of detention The provisions would then be consı- 
dered to be mandatory ın character. Do they cease to be such merely because 
by reason of the urgency of the situation, these formalities are directed to be com- 
phed with subsequent to the ınıtıal order of detention? Is the ınıtıal order of 
detention of greater effect than an interim order passed ın a pending judicial pio- 
ceeding which requires confirmation after notice to the opposite party and hearing 
his objections? To take another analogy furnished by the Cıvıl Law, does not a 
condition subsequent have as gıcat an efficacy as a condition precedent ın connec- 
tion with the vesting and divesting of rights in property and 1s not non-performance 
or non-compliance with either the one or the other condition, equally fatal® In 
view of the emergent situations that were ın its contemplation and in view of the 
fact that there might not be enough time to serve a person with notice and hear 
his objections before detaining him so as effectively to prevent an apprehended 
breach of public peace or order, the Legislature authorised an ımmediate detention 
under section 2 (1) (a). But ın my judgment substantial compliance with the 
formalities prescribed by section 2 (2) and section 3 (1) to (3) 1s quite essential 
to sustain the legality of the continuance of the detention They are not merely 
directory provisions whose non-observance would constitute a mere irregularity 
in procedure. If the non-comphance with the provisions of section 2 (2) and 
section 3 1s substantial and serious, it would render the continuance of the detention 
illegal even though ıt might have been legal ab initio It 1s not uncommon to find 
in other fields of law provisions for interim Suspension, without previous notice, 
even of persons holding a freehold or hereditary office pending enquiry into their 
misconduct The nature of the office may be such thaf instant suspension from the 
functions of the office without notice and without giving time for explanation 
would be necessary ın public interest This interim suspension is different from a 
punitive suspension and 1s merely incidental to the power of removal or dismissal. 
If the interim suspension is allowed to continue indefinitely without any enquiry 
into the alleged misconduct, then ıt would be a fraud on the power or a mala fide 
‘exeicise of the power The position would be the same if an order for dismissal 
is passed without giving an opportunity to the persons affected to explain charges 
of misconduct that might bemade against them Tn such cases, the aggrieved person 
would have his remedy in the Civil Courts The fact that an interim or initial 
detention is legal does not secure for it immunity from attack if the subscguent 
formalities prescribed by section 2 (2) and section 3 of Act I of 1947 are not 
substantially complied with and the continuance of the detention would become 
allegal by reason of such non-compliance Any other construction would result 
in conferring upon the executive a power of arbitrary detention for an indefinite 
period which certainly was not the object or intention of the Legislature in enacting 
Act I of 1947 That the continuance of a detention ab ons legal, might become 
illegal by reason of a non-compliance with the mandatory provisions of section 3 (1) 
‘was, in substance, the view taken by Horwill and Govinda Menon, JJ , in Criminal 
Miscellaneous Petition No 2128 of 1948 and by mylearned brotherand Rajagopalan, 
J, m Criminal Miscellaneous Petition Nos 200 of 1949 and 91 of 1948 The same 
view has been taken by Full Bench decisions of other High Courts (see Murat 
Patwa v. Prownce of Behar’, Nek Muhammad v Province of Behar®, Durga Das v. Rex“, 
Jnder Prakash v Empero and Inre Ra; Dha? The Full Bench decision in 
Narayanaswam .Naidu v Inspector of Police, Mayavaram®, dealt only with the challenge 
against the validity of the initial order of detention and didnot consider the question 
whether the continuance of the detention which was legal at its inception could 
become illegal or improper in view of what happened subsequently or by reason 
‘of what the Government subsequently did or failed to do (See the observations 
of Govindarayacharı, / , at page 31 of the report) 
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The statutory formalities whose non-compliance renders the continuance 
of the detention illegal may now be briefly noticed so far as they are relevant to, 
the cases heard by us An order made by an empowered authority under section 
2 (1) (a) has to be reported forthwith to the Provincial Goveınment together with 
the giounds of detention and necessaty particulars Under section 3 (1) the Pro- 
vıncıal Government has to communicate to the detenu the grounds on which the 
order for His detention has been made together with relevant paıtıculars. Section 
3 (2) requires the Provincial Government to place the grounds and the order of 
detention, the report, if any, received under section 2 (2) and the representation 
of the detenu before the Advisory Council Section 3 (4) 1equires the Advisoiy 
‘Council to submit their report to the Provincial Government after a consideration 
of the materials placed before it The Provincial Government, after considering 
the report of the Advisory Council is required to pass an order, confirming, 
modifying or cancelling the order of detention under section 3 (5) As I have 
already stated, there have been instances of ino1dinate delay at every one of the 
stages enumerated above, ın the applications that we have heard I have no reason 
to doubt that these delays wee due to inadvertence, administrative difficulties 
and also perhaps, to a lack of appreciation of the heavy 1esponsıbılıty taken by the 
Provincial Government ın constituting itself both an accuser And a Judge İt is 
true that there is no time-limit fixed by the Act for the performance of the duties 
above enumerated but the result in law ıs that these steps have to be taken expedi- 
tiously and within a reasonable time, Murat Patwa v Province of Behar". What 
is a reasonable time must, to some extent, depend upon the circumstance of each 
case. The general principle 1egulating the tıme factor in these cases is thus stated 
by Horwill, J ,ın In re Venkatachala Theva? 

“It ıs sufficient to point out that the very magnitude of the poweıs given to the Government 


under this Act adds to their responsiblity to see that no man is incarcerated a day longer than 1s 
necessary without giving good reasons fol ıt ” 


To the same effect are the obseivations of Subba Rao, J ,in 4 K Gopalanv Dishict 
Magistrate, Malabar? Where the delay ın communicating the grounds under 
section 3 (1) or ın submitting the case to the Advisory Council under section 3 (2) 
or 1n passing final orders under section 3 (5) 1s unreasonable and unexplained to the 
satisfaction of the Court, ıt must be held that the continuance of the detention 
becomes illegal on that ground. (See Murat Patwa v Province of Behar*, Duga 
Das v. Rex*, Criminal Miscellaneous Petition No. 2128 of 1948 and Criminal 
Miscellaneous Petition Nos gı of 1948 and 200 of 1949 ) 


Another ground of non-comphance with statutory formalities urged before 
us in some of these applications 1s that the grounds communicated to the applı- 
cants are so vague and so devoid of particulars that ıt 1s not possible for them or 
any one ın their position to make any effective representation against the order 
of detention It cannot be said that, if this allegation were true, there 1s merely 
a breath of a directory provision contamed ın section 3 (1) and a mere irregularity 
not affecting the legality of the detention Section 3 (1) casts a peremptory duty 
upon the Provincial Government to funish the detenu with all the grounds oy 
detention together with the necessaıy particulars so as to enable him to make a 
representation against the legality or the propriety of the order of detention This 
object would be frustrated if the grounds are vague and general without any 
particulars and without any attempt at precision or accuracy This provision. 
is meant as a safeguard for the subject against arbitrary detention by the executive 
and ıt ıs our duty to see that this safeguaid 1s not whittled away in practice The 

- grounds and particulars must not be vague, indefinite or incomplete but must 
convey sufficient information to the detenu to enable him to make an effective 
representation, supported by facts and figures, if necessaıy, that the detaining 
authority was wrong ın its belief that his detention was necessary ın the interests 
of public safety or the maintenance of public order The giounds must contain 
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sufficient details to show that the detention was within the scope and object of the 
Act — If, ın the opinion of the Court, the grounds furnished are so vague, indefinite 

and insufficient, that the detenus could not faitly be expected to make an effective 

1epresentation against the legality or propriety of the order for detention then, 

ıt must be held that his further detention 1s illegal or improper The word 

© grounds ” in section 3 (1) do not merely mean the conclusions of the Government 
or abstract reasons for their action They must by themselves or along swith partı- 
culaıs which are 1equired to be furnished, include facts and circumstances on which 

the conclusions or reasons are based İf activities which are normally unobjectıon- 

able are considered to be objectionable and therefore relied upon as a ground for 

detention, then, the circumstances ın which or the reasons why those activities, 
are looked upon as objectionable must be indicated to the detenus The grounds 

and particulars together form a sort of substitute for a charge General, vague 

and indefinite grounds are no grounds at all and the detenu should not be left to 
his own introspection ol guess-work to find out what 1s being alleged against him 


It is true that facts, grounds and particulars may and often do overlap and 
that under section 3, the Government 1s not bound to disclose facts which it consi 
ders against the public interest to disclose The Government is also given the 
discretion to furnish only such particulars as are, ın its opinion, sufficient to enable 
the detenu to make a 1epresentation to the Government The section draws some 
but not a clear distinction between grounds and particulars and requires the 
authority to communicate all the grounds and such particulars as are, 1n its opinion, , 
sufficient to enable the detenu to make a 1epresentation against the order of deten-- 
tion While facts can be withheld by the Provincial Government on the ground 
that their disclosure would be prejudicial to the public interest, grounds and parti-- 
culars cannot be withheld for that 1eason It must be remembered that the only 
opportunity the detenu has of vindicating his character and defending his liberty- 
ıs to make a representation to the Government under section 3 (1) and it 1s but 
fair and reasonable that the grounds and paıtıcularssfurnıshed to him should be 
clear, precise and accurate Otherwise they would fail to serve the purpose for 
which they were required to be communicated to hım The detenu must know 
what he ıs charged with and what reasons ol considerations have persuaded 'the- 
Government to deprive him of his hberty There 1s no doubt a discretion given. 
to the Government ın the matter of furnishing particulars but if the pai ticulars 
are given ın such a way as to make ıt impossible for the detenu to make an effective 
representation against the order for detention, then we must hold that there has 
been,a failure to comply with the mandatory requirements of section 3 (1) and the 
detention becomes illegal thereafter Having regard to the nature of the grounds- 
that have been alleged against the applicants ın many of the applications before 
us, ıt 15 necessary to point out that mere membership of a political party or asso- 
ciation would not mean that any partıculaı member was acting ın such a manner “ 
as to necessitate his detention The grounds and particulars referred, to in 
section 3 (1) must relate to the particular mdividual who is detained and must 
disclose the facts which led to the behef that he was acting or about to act or likely 
to act in a manner prejudicial to public safety or the maintenance of public onder. 
The question 1s one of substance on the facts and the circumstances of each case- 
and the applicant will have to satisfy the Couıt that the grounds and particulars 
communicated to him are so vague and indefinite that there has been no compliance 
ın substance and ın effect with the requirements of section 3 (1) of the Act There 
is a considerable body of authority in the High Courts of Allahabad, Patna and 
Bombay, for the views above-stated (See Duigadas v Rex 1, In re Ra; Dhar? 
and Nek Muhammad v. Province of Behar? and Inie Krıshnan Gopal? ) 


With reference to the individual cases that have been a1 gued before us, I agree 
with the conclusions of my learned biother In view of the importance and fre-- 


quent recurrence of the questions that I have discussed above, I have added my own: 
observations 
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Crl M P No 190 of 1949 


Satyanarayana Rao, 7 —This and the connected petitions under section 491 of 
the Criminal Procedure Code were heard together as they raise common questions 
of law under the Madras Maintenance of Public Order Act, I of 1947 


The facts and the contentions peculıaı to the other petitions will be dealt with 
separately Under section 2 (1) (a) of the Act the District Magistrate, Madura, 
passed an order of detention, dated rst April, 1948, and the applicant was arrested 
on the same day He was kept ın police custody at Madura till the 3rd April, 
when he was removed to the Central Jail, Vellore The grounds of detention 
were communicated to the applicant on 24th April, 1948, and he submitted his 
explanation on the 1oth May, 1948 The Government referred the matter to 
the Advisory Council on 14th February, 1949 and the matter 1s still pending with 
it~ This application was filed on 18th January, 1949 and till now no final order 
was passed by the Government under section 3 (5) of the Act 


Mr. N S Mani, the learned counsel for the applicant, raised two contentions . 
firstly that the order of detention was void ab imf and not bona fide as the grounds 
now communicated to the detenu would not justify the order , secondly it was 
argued that as Government had failed to comply with the mandatory provisions 
required to be carried out after the orde: of detention under section 2 (1) was passed 
the continuance of the detention of the applicant is, ın any event, illegal 


The first of these contentions may be disposed of shortly The order of deten- 
tion passed by the District Magistrate who was empowered under section 15 of the 
Act to take action under the Act states that he was satisfied that the applicant was 
acting in a manner prejudicial to the public safety and that with a view to prevent 
hım from so doing, it is necessary to detain hım The satisfaction of the detain- 
ing authority 1s a condition precedent for the order of detention An order which 
is legal on the face of ıt is presumed to have been legally made and the jurisdiction 
of this Court to go into the validity of such an order was considered by the F ull 
Bench ın Narayanaswamı Naidu v Inspector of Police, Mayavaram* The Full Bench 
judgment was based upon an elaborate consideration of the decisions of the Courts 
in England and in India bearıng upon the question, particularly the decisions 
of the House of Lords in Liversedge v Sır John Anderson? and Greene v Secretary of 
State for Home Affairs? The learned Chief Justice after examining the authorities 
formulated under four heads the limitations within which this Court could inter- 
fere ın the exercise of its jurisdiction under section 491 of the Code of Criminal 
Procedure with orders made under section 2 of the Act ‘They are — 


€ (1) when the order ıs not duly authenticated, as for example, when it 1s passed by an officer 
or authority not empowered under section 15 of the Act , 


(2) when the person detained ın pursuance of the order ıs not the person intended to be detaın- 
ed, that ıs to say, when there 1s a mistake of identity , 


(3) when there 1s lack of bona fides, and 


(4) when ıt ıs established that the essential requirements of section 2, namely, the satisfaction 
of the Provincial Government or an officer or authority empowered under section 15 with respect 
to the particular person that he 1s acting or about to act in any manner prejudicial to the public safety 
or the maintenance of public order and with a view to preventing him it 1s necessarv to direct him to 
be detained or otherwise dealt with under section 2 (1) of the Act, is not present Tf it is established 
that neither the Provincial Government nor the officer or other authority empowered under section 15 
"has exercised its or his mind on the material placed before it or him, then an order of detention though 
purporting to be passed under section 2 (1) must be deemed to be not an order under section 2” 


The other learned Judges also agreed with this view Under section 2 of the Act, 
the satisfaction of the detaining authority 1s a subjective state of mind and not an 
objective fact Itis not open to the Court to go unto the question whether the 
detaining authority could or could not be so satisfied on the grounds subsequently 
disclosed to the detenu, nor 1s it open to the Court to compel the Government 
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or the detaining authouity to disclose the facts ol the material or the grounds on 
the basis of which the order was made o Thcic 1s, however, a duty cast upon the 
Executive Government under section 3 of the Act to disclose the grounds But 
so far as the satisfaction 1s concerned, it 1s the satisfaction of the Provincial Govern- 
ment or of the empowered authority, as the case may be, and not that of the Court. 
in the words of the learned Chief Justice in the Full Bench — 


“ If these grounds do not exist, it is well established on the highest authority that this Court 
cannot investigate the sufficiency of the material ol the reasonableness of the grounds upon which, 
the Government or the empowered officer or authority had been satisfied It ıs not competent 
for this Court to call upon the Government or the detaining authority to disclose the information and 
material on which it or he was satisfied as to the necessity for the detention of the person concerned 
The satisfaction required by the section 1s the satisfaction of the Government or the empowered 
authority and not the satisfaction of this Court There 1s no question of fact which can be submitted. 
to this Court in this matter This position was fairly conceded by learned counsel appearing on 
behalf of the petitioners ” 


Govındarajacharı, J., the othe: learned Judge, expressed the same view at page 36. 
as follows — 

“ Negatively ıt can be said that the sufficiency of the available material or information to justify 
the order of detention and the question whether the officer concerned could be said to have reasonable 
grounds for the issue of the order in question are not mattere which are within the cognısance of the 
Court The satisfaction 1s the satisfaction of the officer He is the sole Judge and once the con- 
clusion is reached that he was satisfied the detenu cannot invite the Court to go behind ıt and dissect 
the reasons which weighed with the officer and find out for itself whether the order should have been. 
issued o While the satisfaction of a properly constituted authority 1s a condition precedent to the 
assue of an order of detention, whether circumstances called for the issue of such an order 1s a matter 
entirely for its consideration and nobody else’s ” 


Govinda Menon, J , also was of the same opınıon ‘The learned Judge states at 
page 49 — 

“ It 1s not open to the Court to find out whether the grounds on which the Provincial Government 
ıs satisfied are sufficient Different standards of satisfaction are likely to exist m the case of different 
ındıvıduals even if the society were ideal In the society as it is constituted to-day, we cannot expec ti 


the same standard 1n every individual so thatif the executive authority states bona fide that 1t 18 satisfied, 
this Court cannot say that ıt ıs not a proper or valid satisfaction ” 


‘The same view was also taken by the other High Counts construing sımılaı provi- 
sion ın the Public Safety Acts in the respective Provinces 


It was argued that if the grounds disclosed are such as would not justify ın the 
opimon of the Court, the conclusion that the detenu was acting or was about to act 
im a manner prejudicial to public safety or the maintenance of public order, then, 
the inference should be drawn that the order was not bona fide and that this Court 
would have the jurisdiction to interfere ın such a case under category (3) referred 
to by the learned Chief Justice in the judgment of the Full Bench Even if the 
grounds do not warrant the making of an order under section 2 of the Act, and the 
decision of the authority concerned that ıt was so satisfied 1s erroneous, it cannot 
be inferred that either the Provincial Government or the detaming authority 
were actuated by malice in making the order and that therefore ıt is mala fide A 
judgment, however erroneous it may be, cannot be held to be a mala fide judgment. 
The discretion under the section of passing an order of detention if the condition 
is satisfied 1s vested ın the authority concerned and it cannot be questioned. 


It was contended on behalf of the applicant that the Full Bench while laying 
down that the satisfaction cannot be questioned and canvassed in a proceeding 
under section 491, Criminal Procedure Code, placed no lımıt on the grounds 
open for consideration by the detaining authority and that to take an extreme 
case, if a man was detained under section 2 (1) of the Act on the ground that his 
nose was long, ıt would not be open to this Court to consider the legality of the 
order of detention This contention, no doubt, has considerable force, but, ın my 
opinion, there is a limit and a clear line of demarcation regarding the grounds 
which are open for consideration by the detaining authority and the Full Bench 
was not called upon to consider and lay down the limits of that demarcation. It 
must be remembered that the power of the Provincial Legislature to enact a law of 
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the kind now unde consideration is derived under item 1, hst II (Provincial Legis- 
lative List) of the Government of India Act, 1935, which is as follows — 

“ Public order (but not excluding the use of His Mayesty”s naval, military or air forces in aid of 
the cıvıl power) , the administration of justice , constitution and organisation of all Courts, except 


the Federal Court, and fees taken therein . preventwe detention for reasons connected with the maintenance 
of public order , persons subject to such detention ” (The italics are mine) 


The power to legislate is for preventive detention for reasons connected with the 
maintenance of public order and the preamble of the Act (Madras Act I of 1947) 
States — 

“ Whereas for the maintenance of public safety and to prevent and put down disorders involving 

menace to the peace and tranquillity of the Province, it 1s necessary to provide for preventive deten- 
tron, imposition of collective fines, etc , etc , it 1s hereby enacted as follows ” 
The power conferred on the Legislature and the preamble to the Act make it clear 
that the object of the Legislature 1s preventive detention and the basis on which 
the order for detention 1s made 1s that a particular person 1s acting or about to act 
and after the amendment of 1948, or 1s likely to act, in a manner prejudicial to the 
public safety or the maintenance of public order and that therefore with a view to 
prevent him from so acting, it 1s necessary to make an order of detention ‘The 
acts which justify an order of detention under the Act are acts which are prejudı- 
cial to the public safety or the maintenance of public order The person sought 
to be detained must be one who 1s either acting ın such a manner or 1s about to act 
in such a manner or 1s likely to act ın such a manner The limitations, therefore. 
on the grounds that ate open to the detaining authority for consideration and aie 
permissible are the acts which are prejudicial to public safety and the maintenance 
of public order The grounds, therefore, must be grounds which lead to the infer- 
ence that the person conceined 1s acting or ıs about to act or is likely to act in a 
manner prejudicial to public safety or the maintenance of public order. If the 
erounds, therefore, are not within the ambit of the Act, the order cannot be justi- 
fed The Full Bench! had not to consider and was not called upon to consider 
to what extent the acts of a person are permissible and can be taken into consi- 
deiation under section 2 of the Act by the authority concerned "The ıllustıatıon 
that is given in the couse of the argument by the learned Advocate of a peison 
having a long nose and detained on that account under section 2 (1) of the Act 
would be an instance ofa ground which 1s entirely outside the purview of the Act 
and an order of detention based upon material which 1s not within the ambit of the 
Act would be wholly illegal. Of course, as pointed out by the Full Bench of the 
Bombay High Court in In ie Rajdhar*, if the grounds disclosed contain grounds, 
some within the ambit of the Act and some outside it, the order of detention would 
be vitiated, wholly as in that event, 1t would be impossible to say which of the 
gıounds and to what extent the detaining authority was influenced by acts outside 
the Act in making the ordeı of detention If, however, some of the grounds are 
good and some are vague and indefimite and uncertain, the grounds ‘which are 
uncertain and vague may be ignored and may be treated as non-existing, and the 
order of detention can be justified on the grounds which are definite and certain. 
This 1s also the view expressed by Chagla, O.C J , in the Full Benchof the Bombay 
High Court In my opinion, that decision affords a clear line of a demarcation 
between grounds which ate permissible under the Act and the grounds which are 
not permussible unde: it in making an order of detention under section 2 of the 
Act. In dealing with the several petitions now before us, we have to bear these 
principles ın mind ın arriving at a cortect decision. 


It was also argued on behalf of the applicant that it will be open to us to go 
behind the Full Bench judgment and reconsider the position whether there 1s 
justification for the view expressed by the Full Bench that the satisfaction of the 
detainmg authority cannot be canvassed ına proceeding undersection 491, Criminal 
Procedure Code. No reasons are given in support of this extreme contention 
except inviting us to reconsider the authorities relied on in the judgment of the 
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Full Bench! and I see no reason to accede to this request The decision of the 
Full Bench 1s clear and was based, if I may say so with respect, upon a careful consi- 
deratıon of all the authorities bearing on the question and it will be, ın my opinion, 
an unnecessary waste of tıme to reconsider it ş 


The effect of non-compliance of the Executive Government with the various 
steps laid down under the Act, after the order of detention under section 2 was 
passed till the stage of a final order under section 3 (5) on the legality of the contt- 
nuance of the detention 1s a more difficult question The Full Bench was concerned 
only with the original order of detention under section 2 This was made clear 
ın the judgment of Govındarajacharı, J , at page 31 of the Madras Law Journal 
report ‘The learned Judge observed 

“The challenge ın every one of the cases involved ın the batch of applications before us 1s a 
challenge against the order of detention itself and not that even if the order was valid at its inception 
the continuance of the detention has become illegal or improper in view of what happened 
subsequently or by reason of what the Government subsequently did or failed to do I say this 
merely to guard myself against being understood as having decided anything more than what 
is strictly required by the applications under consideration ” 

The Full Bench judgment, therefore, does not hold us in deciding this difficult 
‘question ı 

The object of the Act, as stated already, 1s preventive detention and not punish- 
ment. ‘The preliminary step under the Act is an order of detention under section 
2 (1) which is conditional on the satisfaction of the detaining authority The final 
step contemplated by the Act 1s the passing of the order by the Provincial Govern- 
ment under section 3 (5) of the Act While the order under section 2 may be 
passed either by the Provincial Government or by an officer or authority to whom 
the power was delegated under section 15 of the Act, the subsequent steps should 
be taken and the final order itself should be passed by the Provincial Government. 
The officer or authority empowered under section 15 after making 
an order of detention under section 2 (1) has forthwith to report the fact to the 
Provincial Government together with the grounds on which the order was made, 
along with such other particulars as will have a bearing on the order [section 2 (2)1. 
After this, the officer or authority empowered under section 15 has no statutory 
function to discharge The next step after the order of detention was made, 1s 
provided by section 3 (1) | Under it, the Provincial Government has to communi- 
cate to the person affected by the order 

“so far as such communication can be made without dısclosıng the facts which they 
. consider it would be against the public interest to disclose, grounds on which the order has been 
made against him and such other particulars as are in their opinion sufficient to enable him 
to make, ıf he wishes a representation against the order” 

There 1s no time-limit fixed under the Act for the Provincial Government 
to communicate this information After the receıpt of the grounds, the 
person detained has got the right to make a representation to the Government 
and that ‘very section enjoins upon the Provincial Government to inform 
the person of his right to make such a representation and also to affod 
hım an opportunity of domg so After the representation 1s received, 
the next step 1s, the Provincial Government has to place the matter before the 
Advisory Council constituted under the Act The Advisory Council, thereafter, 
after considering the material placed before ıt and after calling for such further 
information from the Provincial Government or from the person concerned has 
to submit a report to the Provincial Government, and after the recerpt of that 
report, the final step 1s, the Provincial Government has to pass an order under 
section 3 (5) either confirming or modifying or cancelling the order made under 
sub-section (1) of section 2. Under section 4; the order of detention continues ın 
force for a period of six months from the date on which the final order under section 
3 (5) was passed by the Provincial Government But, of course, It is open to the 
Provincial Government to release the detenu even before the expiry of the period 
of sıx months For taking the various steps above described, no time-limut 15 fixed 
under the Act. It must be remembered that the Act, interfered with the hber ty 
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of the subject without any trial and without any other remedy by way of appeal 
or otherwise to any other authority except the restricted and limited right of making 
a representation to the Government and through ıt to the Advisory Council whose 
opinion, however, is not bindimg on the Government This restricted right of, 
representation, therefore, should not be still further curtailed by non-observance 
of any of the steps laid down by the Act We have instances in which a final order 
under section 3 (5) was not passed by the Provincial Government even though 
the detention has continued in force for more than several months, ın some cases 
nearly a year The result of this 1s if ultrmately the Government were to decide 
after considering the representations made by the detenu that the person should 
be set at liberty, such person would have unjustly been deprived of his liberty for 
no fault of his. Even if the Government were to decide that the orıgınal order of 
detention should be confirmed unde: section 3 (5), the result even ın such a case 
would be that while the Government would be entitled to keep hım ın custody 
for a period of six months only from the date of the final order, by reason of the 
delay on the part of the Provıncıal Government ın takıng the steps contemplated 
by the Act, his detention would be unnecessarily, and perhaps unjustly, prolonged 
which is contrary to the spirit of the Act 


It 1s therefore necessary to consider to what extent the provisions of the Act 
enjolnıng the Provincial Government to take certai steps are mandatory and 
whether if those provisions were not observed properly by the Provincial Government, 
the continuance of the detention would become illegal or improper within the 
meaning of section 491 of the Code of Criminal Procedure “There 1s no time-lımıt 
fixed by the Act for either communicating the particulars and grounds under sec- 
tion 3 (1) or for referring the matter to the Advisory Council after the representation 
of the detenu 1s received, or even to pass 2 final order under section 3 (5) after the 
report of the Advisory Council 1s received o The absence of the tıme-lımıt 15 probably 
responsible for the inordinate delay we have noticed ın some of these petitions 
on the part of the Government in taking the steps İt 1s an accepted rule of cons- 
truction of a statute, that where no tıme-lımıt 1s fixed for the doing of an Act enjoined ” 
by it, the act should be performed within a reasonable time and ıt 1s unnecessary 
to consider the authorities m support of this rule of construction and ıt would be 
sufficient to refer to the Full Bench decision of the Patna High Court in Murat 
Paiwa v Province of Behar! In the petitions before us, there ıs no complaint 
of unreasonable delay ın furnishing the grounds under section 3 (1) We may 
however observe that the question was considered by Subba Rao and Mack, JJ, 
in Venkataraman v Commissioner of Police, Madras?, ın which the question that arose 
for consideration was the effect of the delay caused by the detaining authority in 
communicating to the Provincial Government the grounds of detention under 
section 2 (2) of the Act The learned Judges held that the subsequent non-com- 
pliance with the provisions of the Act after an order of detention under secfion 2 (1) 
was made, would not affect the legality of the original order of detention and would 
not make it ab imito void. They were also of opinion that the delay in” communi- 
cating the grounds under section 2 (2) would not even affect the further detention. 
In dealing with the contention that by reason of the non-observance of the subsequent 
provisions of section 2 (2), the continuance of detention became illegal, Subba 
Rao, J, observed at page 92: 

“€ This argument ignores the distinction between the order of detention and the procedure pres- 
cribed for enabling the aggrieved party to seek redress The petitioner, as we found, was legally 
detained under section 2 (1) of Madras Act I of 1947 Under section 4 of the Act this order of deten- 
tion shall be ın force for sıx months from the date on which it 1s confirmed ex modified under sub- 
section (5) of section 3 If the authority concerned did not carry out his statutory duties, the peti- 
tioner could have taken the appropriate remedy to compel him to perform his duty He may have 
other remedies 1f he was preyudiced by the breach of a statutory duty by the authority concerned 
But in our view the non-compliance with the provision of sub-section (2) to section 2 could not 
make the detention illegal Tn any view as the order was communicated to the Government and the 
grounds for detention were duly served on the petitioner it would be impossible to hold that the 
detention of the petitioner at present is invalid ” 
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The question of the effect of the delay in communicating the grounds to the Pro- 
vincial Government under section 2 (2) by the detaining authority does not directly 
arise for consideration before us. We are, however, unable to see what remedy 
a person would have to’ compel the detaining authority to perform the statutory 
duty of communicating the grounds under section 2 (2) Ifthe authority concerned 
is outside the original jurisdiction of the High Court, even a Mandamus 
would not lie It 1s difficult to see what other remedies a person in such a situation 
would have if there was a clear breach of a statutory duty by the authority concerned. 
The man was deprived of his liberty, was ın jail and there is no means of enforcing 
the statutory obligation to communicate the grounds under section 2 (2) to the 
Provincial Government The question came up for consideration before a Full 
Bench of the Patna High Court in which the delay complained of was the delay 
in communicating the grounds under section 4 of the Bihar Maintenance of Public 
Order Act corresponding to section 3 of the Madras Act Ifthe grounds of detention 
were not communicated to the detenu within a reasonable tıme and there 1s no 
acceptable explanation for the delay, the further detention becomes illegal If the 
complaint before us in the petitions now under consideration was one of delay in 
communicating the grounds under section 2 (2) or in communicating the grounds 
under section 3 (1), in the light of the decision of the Full Bench of the Patna High 
Court, the decision ın Venkataraman v Commissioner of Police, Madras‘, in my view, 
‘would require reconsideration and would have necessitated a reference to a Full 
Bench for an authoritative decision on the point But as the objection before us 
is of a different nature, it is unnecessary to follow such a course 


The main ground of complaint before us in the several petitions is that the 
Provincial Government failed to carry out the duty of communicating to the detenu 
the grounds on which the order has been made, and such other particulars as are, 
in their opinion, sufficient to enable the detenu to make an effective representation 
to the Government The contention 1s‘that the grounds are vague, indefinite and 
uncertain and that no particulars were given in any of the cases As the detenu 
was not placed by the Executive Government ın a position of making an effective 
representation to Government, he was deprived of the usefulness of the only remedy 
that 1s open to him under the Act to prove to the satisfaction of the Government 
and the Advisory Council that he was not guilty of any of the activities attributed 
to hım The relevant provision of section 3 (1) 1s. 


“ Where an order ın respect of any person is made by the Provincial Government under sub- 
section (1) of section 2 or where any such order ıs made by any officer or authority subordinate to 
them, after recerpt of the report specified ın sub-section (2) of that sction, the Provincial Government 
shall communicate to the person affected by the order, so far as such communication can be made 
without disclosing the facts which they consider it would be against the public interest to disclose, 
the grounds on which the order has been made against him and such other particulars as are ın their 
opinion sufficient to enable him to make, if he wishes, a representation against the order ” 


This provision 1s mandatory and imposes on the Provincial Government a duty 
of communicating to the detenu the grounds on which the order was made. So 
far as the grounds are concerned, there is no power under the Act to withhold 
any of the grounds, as the grounds to be communicated are the grounds on which 
the order has been made which imphes that all the grounds should be communicated 
to the detenu Sofar as the facts are concerned, it 1s no doubt left to the Provincial 
Government to consider whether all the facts should be disclosed to the detenu 
or only some of them They are not bound to disclose all the facts ıf they consider 
that such a disclosure would be against public interest "The Act makes a distinction 
between facts, grounds and particulars While all the grounds have to be communı- 
cated and such facts as would not endanger public interest alone could be disclosed, 
so far as the particulars are concerned, the Government are to communicate to the 
detenu so much of the particulars as would be sufficient in their opinion to enable 
the detenu to make a representation against the order The Provincial Government, 
therefore, has to decide whether the particulars given and disclosed would be 
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sufficient to enable the detenu to make a representation against the order I 
the grounds are vague and uncertain, 1t would be open to the Government to supple- 
ment them by giving particulars to enable the person concerned to make a proper 
representation If the grounds communicated are vague and uncertaın, and no 
particulars are given, does the non-observance of the rule make the further detention 
ıllegal or uhproper ? 


Under the Act the liberty of the subject is curtailed without trial by Courts 
established by law and the only safeguard provided by the Act for the detenu 1s 
the rıght to make a representation to the Advisory Council through the Provincial 
Government This right is a substitute for a trial under ordinary law In order 
to enable the detenu to present his case properly he should know the grounds and 
the particulars of the grounds on the basis of which an order for detention 1s made 
under section 2 (1) The duty of providing this information was laid by the Act 
on the Provincial Government The power conferred upon the Provincial Govern- 
ment of curtailing the liberty of the subject by the Act should, ın my opinion, be 
exercised subject to the conditions and limitations imposed by the Act It is the 
function of the Court to see whether the conditions laid down by the statute are 
properly carried out or not İf they are not duly observed and fulfilled, the very 
foundation of the power to continue to detain the person comes to an end and the 
further detention becomes illegal If the grounds furnished are no grounds at all 
in the sense that they convey no information to the person detained, or even if they 
are grounds outside the purview of the Act, the continuance of the detention cannot 
be justified It may not be necessary that the Provincial Government should 
furnish legal evidence or proof of the accusations against the detenu, as in cases 
where he 1s charged with a crime, but the information furmshed must be such 
which enables the detenu to present his case effectivelv 


In Dale's case* dealing with an application for a wt of habeas corpus, the rule 
requiring the observance of the steps laid down by law and its effect upon the detained 
person is stated thus by Brett, L 7, (page 461) 

“It 1s a general rule, which has always been acted upon by the Courts of England, that if anY 
person procures the imprisonment of another he must take care to do so by steps, all of which 


are entirely regular, and that if he fails to follow every step in the process with extreme regularity 
the Court will not allow the imprisonment to continue ” 


And again, at page 463 


“TI desire to state that, although ın this case I consider that irregularity a matter of substance, 
I should be of the same opinion if it were only a matter of form, because, as I said before, I take 1t to 
be a general rule that the Courts at Westminster will not allow any individual in this kingdom to 
procure the imprisonment of another, unless he takes care to follow with extreme precision every 
form and every step ın the process which is to procure that imprisonment 1 consider this to be a 
wholesome and good rule, and to be in accordance with the great desire which English Courts have 
always had to protect the liberty ofevery one of her Mayesty’s subjects ” 


Cotton, L 7, mn the same case concurred with Brett, LJ, and stated the rule in 
his own words as follows (at 469) 

“Iİ quite agree with Brett, L J , that when persons take upon themselves to cause another to be 
imprisoned, they must strictly follow the powers under which they are assuming to act, and if they 
do not, the person imprisoned may be discharged, although the particulars ın which they have failed 


to follow those powers may be matters of mere form Here, however, the departure from the correct 
procedure ış not, ın my opinion a mere matter of form, but 1s a matter of substance ” 


The other High Courts, which considered a similar question under the Public 
Safety Act, have unanimously held that where the particulars gıven are indefinite 
and vague and uncertain there 15 no compliance with the provisions of the Act 
and the continuance of the detention 1s illegal Vide Wak Muhammad v Province of 
Behaı* In re Arıshnapı Gopal Brohme3 and Durgadas v Rex* I respectfully agree 
with the reasons given ın those judgments for holding that where there 1s no subs- 
tantıal compliance with the provisions of section 3 of the Act, the continuance of 
000 00 — o... 
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the detention becomes illegal It 1s unnecessary to examine these decisions at 
length 


The Court of Avveal ın Greene’s case considered the effect of an error in the 
grounds communicated to the detenu on the continuance of the detention ‘The 
detenu there was informed of the grounds on which the order of detention was 
made and was also furnished with the particulars to enable him to present his case 
to the Advisory Council. The grounds communicated stated that he was con- 
cerned in one kind of acts endangering public safety, while the order of detention 
was made ın fact, on a totally different ground. ‘The detenu, however, was served 
with a true copy of the actual order and the particulars clearly stated the correct 
ground of detention He did not, however, draw the attention of the Advisory 
Council to the material discrepancy between the two. Goddard, LJ, with whem 
the other Lord Justices agieed, held 

“ That a mıstake ın the document served on the detenu after he was in custody would not 


invalidate the original order of detention nor doesit , render its continuance invalid. ‘There was 
nothing to show that the detenu was ın any way prejudiced by mistake © 


This aspect of the case was referred to and dealt with_ by the House of Lords on 
appéal ‘The House of Lords?, agreed with the Court of Appeal, that as no 
prejudice was caused to the appellant by the error in the document sent to him 
by the Advisory Committee, the detention or its continuance was not illegal 
Lord Macmillan at page 298 observed 

€ The mistake, the occurrence of which your Lordships deplore, does not ın any way affect the 
validity of the detention order which 1s the answer to the appellant’s application It affects the due 
observance of the procedure prescribed for the further consideration of the case of a person who is 
ex hybothest under lawful detention Consequently the mistake affords no ground for invalidating 
the detention order and does not help the appellant in his present application ” 
The test applied by the House of Lords was whether by reason of the mistake, there 
was no prejudice to the detenu and ıf there was no prejudice no question of its 
effect on the detention arose for consideration, particularly as in that case the 
mistake was one which could be remedied 


In cases where on the basis of vague, indefinite and uncertain grounds a 
representation was made by the detenu to the best of his ability and after the matter 
was considered by the Advisory Council, the Provincial Government passed a final 
order of detention, there was no further means of remedying the defect andit cannot 
be said that, when a Provincial Government failed to discharge its duty, by the fact 
that the detenu did not complain at the tıme of making the representation of want 
of particulars he 1s precluded from agitating the question now ‘The grounds, 
therefore, ın each of the petitions before us have to be examined ın the light of these 
principles 


In some of the petitions we have noticed that there 1s considerable delay on 
the part of the Provincial Government in referring the matter to the Advisory Council 
-even after the representation by the detenu was recerved In other cases, there 
was also delay in passing final orders after the report of the Advisory Council was 
received. The Government, it must be mentioned, has to deal with a number 
of applications of this nature and actually time would be taken ın examining the 
representations made ın the lıght of the information available and ın referring the 
matter to the Advisory Council. It may be that the Provincial Government 
requires in certain cases further information from the District Magistrates and 
that might occasion some delay Making due allowance for all these considerations, 
a delay of several months, if not properly explained, cannot be altogether ignored 
The question of the effect of the delay ın referring to the Advisory Council was 


considered by me and Rajagopalan, J , ın Crl M P No 200 of 1949, and we stated 
ın the judgment ın that case 


“ We should however be inclined to say that any period in excess of the statutory limit of six 
months made applicable to an order under section 3 (5) would by itself be proof prema facie of unreason: 
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ableness But whether delay ın any given case ıs unreasonable or not has to be yudged with reference 
to the circumstances of that case, taking also into account that the period was far ın excess of six 
months ” 


Horwill and Govinda Menon, JJ , observed in Crl M P No 2128 of 1948 that 


“Any further delay beyond a fortnight after the date of the order passed by the learned 
Judges woufd be sufficient to show that further detention would be illegal The delay, therefore 
in the two stages, namely, ın referring the matter to the Advisory Council and in passing a final 
order under section 3 (5) after the report from the Advisory Council was reccived, if unreasonable 
and 1s not properly explained would have the effect of making the continuance of the detention 

llegal °’ 
I 


In the present application, excluding the activities in 1946 and before August, 
1947, when the applicant was released from detention,'the only ground communı- 
cated to him would not, ın my opinion, convey any information, nor does it refer 
to any activities on his part showing that he is acting ın a manner prejudicial to the 
public safety and its maintenance ‘The Communıst party was not declared illegal, 
in which case, ıt will be open to the Government to take action under section 17 
of the Criminal Law Amendment Act, if the person continued thereafter to associate 
himself with that party Even if a party 1s declared illegal, the mere association 
with that party would not justify the inference that the person was acting ın a manner 
prejudicial to public safety In the Allahabad and Patna cases already referred to, 
which deals with cases of members of Rashtrıya Swayam Sewak Sangh, ıt was 
pointed out that their mere association as such with the party after ıt was declared 
illegal is not an activity which endangers public safety We are not concerned 
with the objects of a particular political party, nor are we prepared to accept the 
argument advanced on behalf of the “applicants that the proceedings under the 
Act are actuated by political animosity and that therefore they are mala fide We 
are concerned only with the question whether the grounds communicated are 
definite and are such as would enable the applicant to present his case properly 
to the Provincial Government ‘To take a sample of the grounds communicated 
to the present applicant, one of the grounds stated that the applicant ridiculed 
the proposals of the Government to award compensation to the zamındars and 
ınamdars ; that he was also actively engaged ın the Municipal election propaganda 
to get Communist candidates elected These grounds besides being vague, are, 
in our opinion, entirely outside the purview of the Act A political party 1s entitled 
to take part ın municipal or other elections and for that reason alone ıt cannot be 
said that the activity of a person concerned 1s such as to endanger public safety, 
nor his criticism of the proposals of the Government to award compensation to the 
zamındars and ınamdars under legislation now pending sanction before the Governor- 
General for the abolition of the zamindaries No dates are given as to when 
and where the person concerned ridiculed the policy of the Government And 
the only other ground that ıs added ıs that he spread alarmist ideas about the 
number of workers that would be retrenched if the recommendations of the Com- 
mittee were given effect to Nobody knows and there 1s nothing to indicate what 
this Committee 1s and what the reference to the alarmist 1deas about the number 
of workers to be retrenched 1s The grounds are not outside the purview of the 
Act but are indefinite and vague. With these grounds, if they can be called grounds, 
it is impossible for any person to make any representation to the Government to 
show his innocence and to establish that he is not guilty of any of the conduct 
attributed to him We are therefore satisfied that as the statutory requirements 
have not bzen satisfied and as even no particulars were given, the contınuance of 
th: detention of the applicant ıs not justified We direct, therefore, that the 
applicant should be set at lıberty forthwith 


Gri MP No 191 of 1949 —The applicant ın this case was arrested under 
section 151, Criminal Procedure Code, on the 27th March, 1948 ‘The order of 
detention under section 2 (1) of the Act was passed on gth April, 1948, by the District 
Maxıstrate, Tanjore The District Magistrate states in the order that the applicant 
13 acting, or about to act ina mınnsr prejudicial to public safety, and maintenance 
of paölıc ordzr Hə was removed to Central Jail, Vellore, on 12th April, 1948. 
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The grounds of detention were furnished to him on ərst April, 1948 On ııth 
May, 1948, the applicant sent a representation to the Provincial Government 
The matter was referred to the Advisory Council on 2ond June, 1948 On 2end 
December, 1948, the Advisory Council recommended that the apphcant should 
be released. The Provincial Government, however, did not accept this recom- 
mendation but confirmed the original order of detention under section 3 (5) of 
the Act 


ə / 


In this case also the* grounds alone were communicated and no particulars 
were given ‘T’he only substantial ground is that he advocated acts of violence 
and was engaged in intimidating local and imported workers The ground does 
not say when and where he advocated acts of violence and the reference to ıntımı- 
dation of local and imported workers 1s wholly unintelligible and 1s indefinite in 
that 1t does not even give the approximate time and date Some of the grounds 
are outside the purview of the Act There 1s no compliance with the provisions 


of section 3 (1) of the Act and we, therefore; direct that the petitioner should be 
“set at hberty forthwith 


Cri M P No 192 of 1949 —The applicant ın this case was arrested under 
section 151, Criminal Procedure Code, on end May, 1948, and an order of detention 
was passed on 15th May, 1948, and thereafter he was removed to the Vellore Jail 
The grounds were communicated on 6th June, 1948 He submitted his repre- 
sentation on 2gth June, 1948, and the matter was referred to the Advisory Council 
on 14th July, 1948 The Advisory Council recommended by its report, dated 
2oth January, 1949, that he should be released, but the Provincial Government 


passed a final order on 15th February, 1949, confirming the original order of 
detention 


On an examination of the grounds, we are satisfied that the grounds contain 
sufficient particulars and are not vague and indefinite The original order of 
detention was objected to on the ground that the authority of the District Magistrate 
Dassing an order under section 2 (1) was not disclosed ın the order of detention 


section 18 of the Act, the order would have been easily produced We therefore 
think that there 1s no substance ın this contention 


It was also argued that the order of detention was passed after he was arrested 
under section 151, Criminal Procedure Code, and this indicated that the order 
was not bona fide Section 1 51, Criminal Procedure Code, authorises a police 
officer to arrest a person designing to commit a cognısable offence, and, therefore, 
if there was material Justifying the action under section 2 (1) of the Act, there 1s 
no reason to hold that the order of detention is illegal We think, therefore, that 


there ıs no case for interference made out in this application The application 
18 therefore dismissed, 


Crl M P Nos 190 & 191 allowed and 
BV V Crl M P No 192 dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr Jusrice RAyAGOPALAN 


Ramaswamı Chettiar Petitioner” 
Indian Penal Code (XLV of 1860), secttons 186 and 342—Government Fırka Supply Officer entering 
accused’s house to seize paddy—Absence of authority to setze—Obstruction to officer and locking him in—Offence 


The accused was a villager, who on the day of the occurrence had in his possession 174 bags of 
paddy The Firka Supply Officer had come to that village to procure the surplus paddy and he had 
with him a list apparently contaınıng names of persons from whom he had to procure The name of 
the accused was admittedly not in that list When the officer entered the house of the accused and 
found the 173 bags, he asked the accused if he had a permit and when the accused stated he had none, 
asked him to surrender the entire quantity The accused resisted the claim, whereupon the officer 
recorded the statement of the accused and declaring his intention to seize the stock went inside the 
house ‘The accused then locked the outer door and the officer had to stay inside till he was released 
next morning by the village münsif The accused was convicted for offences under sections 186 and 
348 of the Code In revision, 


Held, that the conviction under section 186 cannot be sustamed There was no authority 
to the officer to seize any paddy ın the house of any ryot and there was nothing to indicate that any 
portion of the 173 bags was surplus within the meaning of the rules, and in the circumstances the 
officer could not be said to be discharging his function as a public servant, when he entered the 
house with the avowed intention of taking away the 17£ bags of paddy But, though the accused 
had the right of private defence of property, ın keeping the officer locked up far beyond the lımıts 
dictated by the need to protect the property and to prevent criminal trespass, the accused committed 
an offence under section 342 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Court of the 
Sub-Divisional Magistrate, Erode, dated gth December, 1947, n GA No 43 of 
1947, preferred against the judgment of the Court of the Stationary Sub- 
Magistrate, Dharapuram, in CC No 138 of 1947 


K S Jayarama Arar for C ,A Venkatanarasımham for petitioner. 
Balasubramamam for the Public Prosecutor for the Crown 
The Court delivered the following 


ORDER — There need be no dispute about the facts of the case at this stage.” 
The accused-petitioner was a iesident of Nochipalayam and on 6th March, 1947, 
he had ın his possession 171 bags of paddy P W 1 the Fırka Supply Officer, reached 
the house of the accused at about 8-30 pM, or possibly a little later PW r, 
had come to that village that day to procure the paddy, apparently, the surplus 
paddy within the meaning of GO Mis No. 467, dated 15th June, 1946, published 
at page 526 in the Fort St George Gazette, dated a5th June, 1946, (part11) PW ir 
had a hist with him, the “D ” list apparently containing the names of the persons 
from whom PW r had to obtain that surplus paddy Tt was a common ground 
that the name of the accused was not in that “D” list. When PW 1 entered 
the house of the accused and found 173 bags of paddy, he asked the accused if 
the latter had a permit for the possession of those bags. When the accused 
stated that he had no such permit P VV r asked the accused to surrender the 
entire quantity, but the accused resisted that clam After recording Exhibit 
P-1, the statement the accused made, which, however, he refused to sign, PW 1 
declared his intention of seizing the stock and went inside the house, apparently, 
to effect that seizure PW rı himself explained that what he meant by seizure 
was “to seize and remove the stock ”. When PW 1 went inside the house the 
accused locked the outer door PVV ı had to stay, inside that house till he was 
released the next morning by the village munsif, P W 4, who had to open the lock 
on the front door. , 

The appellant was convicted under section 342 and section 186, Indian Penal 
Code. ‘The conviction under section 186, Indian Penal Code, cannot be sustained 
There 1s nothing in the GO No 467, dated 15th June, 1946, which I can 
construe as authorising the Firka Supply Officer to seize any paddy he found in 
the house ‘of any ryot As I have already pointed out it was common ground 


*CRC No 1962 of 1947 5th Novemb 8. 
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that the name of the accused was not included in the “ D” list There was 
nothing to indicate that any portion of 174 bags of paddy which the accused had 
in his possession was surplus within the meaning of those rules What exactly 
PWi meant by a permit was not clear from the evidence on record No 
doubt rule 5 of the rules promulgated in GO No 467 states, 

“ that the officer could seize stocks of such paddy or rice ın respect of which he” has reason 
to believe that a contravention of this order has been committed ” 
What constituted the contravention of an order? Was it possession of surplus 
as defined by the rules or was ıt a refusal to surrender that surplus? In the absence 
of proof that any portion of the 174 bags of paddy constituted such surplus P W 1 
could have no reason to believe that possession of any portion of that stock was in 
contravention of the order From the rules that have been brought to my notice, 
I am unable to gather any authority for P VV r to have seized and removed the 
paddy ın the possession of the accused on the night of 6th March, 1947 Quite 
obviously P W 1 was not discharging his function as a public servant when he 
entered the house of the accused that might with the avowed intention of taking 
away the 174 bags of paddy The conviction and sentence under section 186, 
Indian Penal Code, are set aside 


The next question is whether the conviction under section 342, Indian 
Penal Code, can be sustained. Mr Jayarama Aıyar for the petitioner relied on 
Dorasıwamı Pıllaa v Emperor’, which was followed by Govinda Menon, J , in Muni 
Redd: v Emperor? and contended that section 104, Indian Penal Code, should 
apply and exonerate the accused of all criminal lability in locking up PW. 1 
Section 99, Indian Penal Code, which bars the right of private defence against 
an act attempted to be done by a publıc servant acting ın good faith under colour 
of his office though that act may not strictly be justifiable by law, may not help 
the prosecution in the absence of proof of good faith Section 52, Indian Penal 
Code, lays down, : 

“ Nothing 1s said to be done or believed ın “ good faith’ which 1s done or believed without due 
care and attention ” k 
Quite obviously, P.VV 1, who was new to his job, was not even familar with the 
rules, nor was he aware of the exact scope of GO No. 456 He had, apparently, 
no idea of what constituted stock or what constituted surplus stock But section 
104, Indian Penal Code, will have to be read subject to the provisions of section 105, 
Indian Penal Code The accused had certainly the right of private defence-against 
the trespasser and ın law what P W 1 commutted when he entered the house of the 
accused with the intention of wrongfully taking the paddy was a criminal tres- 
pass—and the accused had a right to eject the trespasser ‘The right of private 
defence to the property terminated when the reasonable apprehension of danger 
to the property terminated Though section 105, Indian Penal Code specifies 

“the right of private defence of property against criminal trespass continues as long as the 
offender continues ın the commission of criminal trespass ” 
ıt cannot be held that PW 1 was guilty of continued criminal trespass , that he 
had to stay in the house till the morming was not of his seeking In keeping P W.1 
locked up” far beyond the limits dictated by the need to protect the property and 
to prevent criminal trespass the accused committed an offence punıshable under 
section 342, Indian Penal Code 

The conviction of the appellant under section 342, Indian Penal Code, 1s 
confirmed Considering that it was PWi who had put himself ın the wrong 
ın the first instance, I do not think it 1s necessary to maintain the sentence 
that was awarded to the appellant The sentence ıs reduced to the period of 
imprisonment already undergone 

VPS. N Conviction under S. 342, IP C, confirmed. Sentence reduced. 


I. (1903) 13 MLJ 285 ILR 27 Mad 52 2 (1948) 1 MLT 377. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR Justice GovINDA MENON AND MR Justice Mack 
G Narayanaswamı Naidu Petitioner * 
2 
The İnspector of Police, Mayavaram and another Resbondents 
Madras Maintenance of Public Order Act (1 of 1947)—Insertion of wrong section in the order of deten- 
tion— EFifect on the legality af the order of detention : 


The mere circumstance that a wrong section 1s inserted ın the order of detention cannot by itself 
be taken as leading to the only conclusion that the District Magistrate did not bestow any attention 
on the action he took, but merely acted or purported to act ın a stereotyped fashion Where the 
operative portign of the order makes definite mention that the person to be detained was acting ın a 
manner prejudicial to the maintenance of public order and that with a view to prevent him from so 
doing, ıt 1s necessary to detain him, there 1s no necessity to make mention of any particular section of 
the statute 

Petition under section 491, Criminal Procedure Code, praying that in the 
circumstances stated ın the affidavit filed therewith the High Court will be pleased 
to issue directions ın the nature of a Habeas Corpus directing the second respondent 


to produce the petitioner before the High Court for being set at liberty. - ? 
A K Pilla for Row and Reddy and S Krishnamurtha for Petitioner 


The Public Prosecutor for the Crown 
The Court delivered the following > 


ORDER—TIhe Full Bench" has now decided that the powers of this court to 
interfere under section 491, Criminal Procedure Code, are strictly confined to 
the various categories enumerated in the judgment and unless any one of 
such categories exists, this court cannot interfere with an order of detention 
made by the Provincial Government If the petitioner can bring his case 
within one of these imstances, then according to the Full Bench, the detention 
ıs not one madein exercise of the powers conferred under the Act or ın accordance 
with the provisions of the Act 

Mr A K Pillai contends that the Provincial Government in ordering the 
detention of the petitione: was actuated by mala fides with the result that the third 
circumstance mentioned ın the judgment of the learned Chief Justice can be invoked 
in his client’s favour and that the petitioner is therefore entitled to be released. 
For this argument, he placed reliance on the affidavit of Mr K G Sıvaswamy, 
dated the 24th May, 1948, wheiein the deponent states that the grounds of detention 
served on the petitioner are not true to facts It 1s pertinent to observe that Mr. 
Sivaswamy 1s a permanent resident of Madras having his abode in No 8, Westcott 
Road, Madras, and the grounds of detention relate to facts and circumstances 
which occurred in the Tanjore district and therefore Mr Sivaswamy could have 
had no personal knowledge of what happened in Tanjore Even if we are to accept 
the statements contained ın that affidavit they amount only to this, that Mr. Siva- 
swamy believes that the petitioner has not committed any of the acts mentioned 
in the order of detention From the mere circumstance that a senior mémber 
of the Servants of India Society does not believe that the acts mentioned in the 
order of detention can be attributed to the petitioner, 1t cannot be said that the 
Provincial Government has acted mala fide We have carefully perused the grounds 
of detention submitted to the Provincial Government by the District Magistrate 
as well as the Government Order, dated 8th April, 1948, Memorandum, No 334/ 
48-8, and we cannot find any reason to doubt that the action of the Provincial 
Government was mala fide 

It ıs next contended by Mr Pilla: that the order of detention has been made 
by an authority not competent to make it and if that is so, the provisions of Madras 
Maintenance of Public Order Act, 1947, cannot be invoked against the petitioner. 
Reliance 1s placed upon the circumstances that the Government Order referred 
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to above does not make mention of the fact that ıt was issued under the authority 
and by the order of His Excellency the Governor, but 1s signed only by the Chief 
Secretary to Government. According to section 59 (1) of the Constitution Act, 
all executive actions of the Government of the Province shall be expressed to be 
taken in the name of His Excellency the Governor and since on the face of the order 
of the Government ıt does not appear that the action was taken in the name of His 
Excellency the Governor, learned Counsel strenuously contends that the order 
of detention does not conform to the Act Even if this ıs a defect, we are of 
opinion that it is only one of form and not of substance In Gas Plani Manufacturing 
Co., Ltd v Emperor}, the Federal Court has decided that where instead of the words 


.“ Governor-General ın Council ” a particular order referred to the Central Govern- 


ment, the contention that the order was invalid has to be rejected -The learned 
Public Prosecutor also invites our attention to sub-section (2) of section 59 of the 
Constitution Act which states that orders and other instruments made and executed 
in the name of the Governor shall be authenticated in such manner as may be 
specified in the rules to be made by the Governor and the validity of an order or 
instrument which 1s so authenticated shall not be called into question on the ground 
that ıt 1s not an order or instrument made or executed by the Governor He also 
informs us that there are rules made under this sub-section empowering the Chief 
Secretary to issue the order on behalf of the Governor We are not inclined to 
accept the contention of the learned Counsel for the petitioner that the Government 
Order, dated the 8th April, 1948, was not issued by order of His Excellency the 
Governor as contemplated in section 59 (1) of the Constitution Act ‘This con- 
tention has therefore no force 


\ 

Another line of attack 1s that the detention order made by the District Magis- 
trate on 13th March, 1948, 1s expressed to be made under section 2 (2) of the Madras 
Maintenance of Public Order Act, 1947, whereas the provision of law applicable 
ıs section 2 (1) of the Act It has to be observed that thte District Magistrate was 
empowered by the Provincial Government to act under section 15 of the Act which 
lays down that the Provincial Government may direct that any power or duty 
conferred or imposed on them shall, ın such circumstances; and under such condı- 
tions, if any, as may be specified in that direction, be exercised or discharged by 
any officer or authority subordinate to the Provincial Government ‘That the 
District Magistrate of Tanjore was so empowered under section 15 1s not denied 
and when once that power 1s given to him, if he takes action under section 2 (1), 
he has to report under section 2 (2) to the Provincial Government of the action 
taken by him. The mere circumstance that a wrong section is inserted ın the order 
of detention cannot by itself be taken as leading to the only conclusion that the 
District Magistrate did not bestow any attention on the action he took, but merely 
acted or purported to act in a stereotyped fashion as suggested by the learned Coun- 
sel for the petitioner. The operative portion of the order makes definite mention 
that the petitioner was acting in a manner prejudicial to the maintenance of public 
order and that with a view to preventing him from so doing, it 1s necessary to detain 
him İn view of this clear exposition, there 1s no necessity to make mention of any 
particular section of the statute. Even if it 1s obligatory to make mention of the 
particular section of the statute, we are far from satisfied that the mention of section 2, 
sub-section (2) 1s not apposite, ‘This objection 1s overruled. 


The last contention of the learned Counsel 1s that the Madras Maintenance 
of Public Order Act, 1947, came into force on the 12th March, 1947, and was to 
remain in force for a period of one year thereafter. The petitioner ın this case 
was arrested by order dated the 13th March, 1948, on which date unless the operation 
of the Act was extended by the Provincial Government, the Act would not have been 
in force. Since the Act could not have been ın force for more than a year, the 
delegation to the District Magistrate under section 15 of the Act also could not have 
enured for more than that period and therefore according to the petitioner at the 
time he was arrested, ıt was done by means of an order which was entirely null 


1. (1947) 2M.LJ 402 (1947) FLJ 71. 
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and void and without jurisdiction as the District Magistrate had become functus 
officio by that time The learned Public Prosecutor has invited our attention 
to GO Ms No 446, Public (General), dated 27th February, 1948, printed in 
Part I, page 168, of the Fort St George Gazette, dated 2nd March, 1948, by which 
the operation of the Act was extended by His Excellency the Governor In view 
of this order which extended the operation of the Act some days before ıt had auto- 
matically ceased to be ın force, ıt cannot be said that at the time the District Magıs- 
trate passed the order, the Act was not ın force and moreover ıt 1s not disputed 
that the delegation to the District Magistrate was a very general one which was to 
enure so long as the Act was to be in force No materials have been placed before 
us nor has any attempt been made to substantiate the contention that the District 
Magistrate when he acted on 13th March, 1948, was domg an act for which he 
was not given any authority This contention has also to be rejected. We have 
not been shown how this order of detention offends against any of the categories 
mentioned in the judgment of the Full Bench! In these circumstances, ıt has to 
be held that the petitioner was validly and properly detarned ın accordance with 
the Madras Maintenance of Public Order Act, 1947, and this court has no Jurıs- 
diction to interfere with that order and to release him under section 491, Criminal 
Procedure Code ‘The petition is accordingly dismissed 
Mr A K Pillai now states that he did not contend before us that the Act 
was not in force when the petitioner was arrested But both of us understood his 
argument ın the way stated ın the judgment and the learned Public Prosecutor 
countered that argument by showing us the Gazette notification. Any way we are 
making this note ın response to Mr Pıllar's request. 
V.S, Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mh Justice Mack. 


Captain S Sunkavally .. Appellant * 
0 
Singaraju Malaparayu Respondent. 


Madras House Rent Control Order (1941), section 7—Landlord getting fair rent fixed—İf can prosecute 
suit in Civil Court for eviction of tenant on the basis of termination of tenancy an preceding facts 


Where a landlord applies under the House Rent Control Order for the fixation of fair rent to be 
paid by a tenant ın occupation, he cannot after getting the fair rent fixed continue to prosecute any 
suit ın a Cıvıl Court for eviction on the basis of a termination of the tenancy on preceding facts 
Two legally inconsistent and incompatible positions are not open to the landlord The landlord 
may prosecute a suit for eviction on the basis of termination of his tenancy under the ordinary law, 
but he cannot do so after obtaining a fixation of fair rent by the House Rent Controller on an applı- 
cation on the basis of a clear and specific recognition of the continuation of the tenancy. 


Appeal against the order of the Court of Subordinate Judge, Masulipatam? 
dated 29th November, 1946, ın AS No 87 of 1946, preferred against the decree of 
the Court of the District Münsif, Vyayawada, dated ıgth September, 1944, in OS. 
No 580 of 1943. 


P Satyanarayanaraju, M B Rama Sarma and M A. Narasayya for Appellant. 
K Kameswara Rao and V Sethumadhava Rao for Respondent. 
The Court delivered the following 


JUDGMENT —The appellant ıs the defendant, a medical practitioner, who 
from ist April, 1942, rented a house in Bezwada from the plaintiff-respondent 
at arent of Rs 50 There was at the tıme evacuation from Madras, where the 
defendant was ın practice and also to a lesser extent from Bezwada owing to a war 
scare from Japanese military potentialities which led to a decrease ın rents mn 
both places The appellant in this house he rented ın Bezwada started a medital 
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practice and a nursing home which he is said to be still carrying on On gist 
July, 1943, his landlord filed original Suit No 580 of 1943 after notice to quit or 
pay enhanced rent of Rs 140 a month, for ejectment and recovery of rent at this 
rate from Ist April, 1942 "The District Münsif of Bezwada dismissed the suit 
so far as ıt related to ejectment ın view of section 7 (a) (1) and (2) of the House 
Rent Control Order, 1941, as amended ın 1944 holding that it deprived him of 
jurisdiction to pass a decree for eviction He however gave the plaintiff a decree 
for eight months’ arrears of rent at Rs 50 a month, the admitted unpaid rent due 
at this rate, and allowed him to reserve his right to recover ın a separate suit the 
balance of about Rs 51 the tenant claimed ın respect of repairs, etc, he had ex- 
pended on the house "The landlord filed an appeal ın which the Subordinate 
Judge remanded the suit for disposal as regards the relief for eviction holding on the 
strength of Moothalinda Chettt v Venkatesam Chettt1, that the District Münsif had 
jurisdiction to pass a dedree for eviction, section 7-A of the amended Act which came 
into force on 11th July, 1944, having no application to this suit filed on 31st July, 
1943 ‘This appeal is against that order of remand 


The legal position 1s now concluded by a Bench decision ın Muhammadunny v. 
‘Melepurakkal Unnırı?, by Rajamannar, C J , and Raghava Rao, J , who very recently 
held this year that the jurisdiction of a cıvıl court to entertain a suit for eviction 
and pass a decree ın such a suit for eviction of a tenant 1s not expressly or ımplıediy 
taken away by any of the provisions of the Madras Non-Residential Buildings Rent 
Control Order, 1942, despite clause (8) thereof which lays down that the tenant 
shall not be evicted therefrom whether m execution of a decree or otherwise, and 
whether before or after the termination of the tenancy except ın accordance with 
the provision of this clause. That Act also contained a clause to the effect that a 
landlord wishing to evict a tenant ın possession shall apply to the Controller for a 
direction in that behalf These provisions are reproduced ın section 7-A of the 
House Rent Control Order, 1945, and also in section 7(1) of the Madras Buildings 
(Lease and Rent Control) Act, 1946. The learned Judges overruled the decision 
of Chandrasekhara Ayer, J, ın Mahmmood, H Y v Kerala Corporation, Limited?, 
where he held that there was by these provisions an ouster of the jurisdiction of 
Civil Courts The order of remand is therefore correct in law as settled by this 
decision of the Bench, but for another legal point raised 1n this appeal which requires 
separate consideration 


Though the point was not specifically taken before the lower appellate 
court, ıt is one substantially of law raised on the admitted material on record and, 
as ıt appears to me, can be urged and decided at any stage The point 1s this, 
namely, that plaintiff by his subsequent conduct after the decree in his suit OS 
No. 580 of 1943, dated ıgth September, 1944, 1s now precluded from prosecuting 
it on the basis of a termination of the tenancy The record shows that he filed 
his Appeal, AS No. 227 of 1944, ın the first instance on 24th November, 1944, ın 
‘the Sub-Court, Bezwada, with a very limited scope, merely to set aside the reser- 
vation of the right of the tenant to sue separately for the recovery of Rs 51 On his 
appeal he paid a court-fee of only Rs 5-9-0 The plamtiff then filed an application 
before the House Rent Controller on 22nd December, 1944, for fixation of a fair 
rent at Rs 140 from ıst May, 1942, and for an order for eyectment if the tenant 
failed to pay In his application, HRC No 84 of 1944 he prayed to quote his 
own language 

“ İn the event of the respondent.not ready and willing to pay fair or standard rent, for eyectment 
of the respondent from the said bungalow ” 

Ultimately on 17th July, 1945, the House Rent Controller fixed a fair rent for 
the house at Rs 115 per month from 22nd December, 1944, the date of hus 
application After obtaınıng this order the landlord then proceeded to file two 
, interlocutory applications, Nos 835 and 836 of 1945 to have his appeal amended 
‘by additional reliefs for ejectment and damages ‘These applications along with the 











r (1945) 1 ML J. 441 3 (1945) (MİLT 44 
2 '(f949) EMİLİ 452 


111 SUNKAVALLY 2. SINGARAJU MALAPARAJU. 841 


appeal No. 227 of 1944 were transferred to the Sub-Court, Masulipatam and num- 
bered there as Appeal No. 87 of ıg46 The amendments were allowed, the deficit 
court-fee was paid and the Judgment of remand under appeal passed. 


It 1s strenuously contended for the appellant that the landlord’s application 
before the House Rent Controller for a fair rent was clearly based on an admission 
that the tenancy was still contınuing and had not been terminated in law, and 
that ıt 1s not open to him to press in any Civil Court for eviction on the kasis of 
termination of the tenanoy by a notice to gut Mr V V Srinivasa Ayyangar 
has argued contra at some length that the landlord was, as I understood his position, 
at perfect lıberty to pursue all remedies open to hım under the House Rent Control 
Order, quite independently of his ordinary rights ın a cıvıl court and that whatever 
position he takes before the House Rent Controller he cannot be deprived of his 
right to obtain a decree for eviction in a Civil Court My attention has been 
drawn by the learned advocate for the appellant to the English decision Hartell v. 
Blackler!, on the question of waiver of notice İt is illuminating and relevant A 
tenant whose tenancy had been determined by notice to quit wrote to his lessor 
enclosing money for rent due since the expiry of the notice. The solicitors on 
behalf of the lessor sent the following reply 

“ Our cltent does not recognise you as her tenant, and we will retain the money for the time 
on account of use and occupation of her premises but not as rent ” 
It was held that notwithstanding the terms of that letter the acceptance and reten- 
tion of the money operated as a waiver of the notice and a recognition of a conti- 
nuance of the tenancy There can be no doubt that in the present case the landlord 
obtained the fixation of a fair rent and incidentally a substantially enhanced rent 
from the House Rent Controller on the basis of his recognition of the continuance 
of the tenancy I am quite unable to see how a landlord who apphes under the 
House Rent Control Order for the fixation of fair rent to be paid by a tenant in 
occupation, on getting this done, can then continue to prosecute any suit in a Civil 
Court for eviction on the basis of a termination of the tenancy on preceding facts. 
I can find nothing in Muhammadunny v Melepurakkal Unnırı?, which lends any 
support to two legally inconsistent and incompatible positions being open to a land- 
lord The landlord may prosecute a suit for eviction on the basis of termination 
of his tenancy under the ordinary law, but he cannot do so after obtaining a fixation 
of fair rent by the House Rent Controller on an application on the basis of a clear 
and specific recognition of the continuation of the tenancy 


For these reasons, I hold that ıt ıs not open to this landlord to prosecute any 
further his suit for eviction in the ordinary Civil Court 


The appeal 1s allowed and the remand judgment of the Subordinate Judge 
is set aside with costs throughout The Subordinate Judge quite nghtly held that 
the District Münsif was wrong in permitting the defendant to reserve his rights 
to counterclaim Rs 51-4-7 by a separate suit This finding 1s not challenged nor 
indeed can ıt be canvassed in this appeal ‘The result ıs that the District Munsif’s 
decree 1s restored with only this modification. Leave refused. 


Vs : Appeal allowed. 
———————————---,————  v— —”—— 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT .—Mr, P V. RAJAMANNAR, CHIEF JUSTICE AND MR  VusricE 
BALAKRISHNA AYYAR. 


C V Mun Samappa .. Appellani” 
0, ə 
Kolala Gurunanjappa (dead) and others Respondents 


Specific Pérformance—Agreement to sell by Hindu father—Suit for specific performance—Inabtlity of the 
father to convey the shares of his sons—If a ground for refusing relief to plaintsff 


Where a person sues for specific performance of an agreement to sel] executed by a Hindu 
father and another and simply ımpleads them alone without makıng the sons parties, the question 
of the inability of the father to convey the shares of his sons cannot be pleaded ın defence as a ground 
for refusing specific performance where the purchaser 1s willing to take such title as the father has 


Appeal against the decree of the Court of the Subordinate Judge, Anantapur, 
dated 13th March, 1945, n OS No 50 of 1944 


P Chandra Reddy and € Chinnappa Redd: for Appellant 


N Appu Rao, TR. Subramama Pilla, G C. Venkatasubba Rao and Ch Surya- 
narayana Rao for Respondents. 


7 


The Order of the Court was pronounced by 


Chief Justice — Vhis is an appeal by the first defendant in OS No 50 of 1944 
in the Court of the Subordinate Judge of Anantapur against a decree granting 
specific performance of”an agreement to sell executed by the appellant and the 
second respondent (second defendant) on grd July, 1944 There ıs no dispute 
as to the execution of the agreement The two defences in the lower court were 
(1) that as there were four sons of the first defendant, he could not convey anything 
more than his share and (2) that the breach was on the part of the plaintiff, as 
time was of the essence of the contract The learned Subordinate Judge held that 
as the agreement did not make any reference to the sons of the first defendant or 
the binding nature of the alienation such pleas need not be gone into ın this 
suit He also held that time was not of the essence of the contract and the breach 
was by the defendant. He, therefore, held that the plaıntıff was entitled to specific 
performance 


The learned counsel for the appellant has pressed before us only one of the 
points, and that ıs that the suit for specific performance must fail so far as the first 
defendant at least 1s concerned, because he could not be compelled to convey his 
sons’ shares and the agreement to sell the entire house 1s not vahd and binding 
on his sons He cited to us, the ruling of the Full Bench in Baluswamt Azyar v Laksh- 
mana Âtyaı!. What happened ın that case was that a suit was brought by certain 
plaintiff to enforce specific performance of a contract to sell a house and ground 
ın Madras made by the first defendant alone. "The plaintiffs clarmed that the 
first defendant’s son, the second defendant, who was not a party to the contract 
was nevertheless bound by the agreement entered into by the father, because he 
had assented to it and also because the sale was for the benefit of the family These 
pleas were denied, and the learned trial Judge held that the pleas were not esta- 
blıshed, and the suit was dismissed against the son ‘The question for decision 
was whether in such circumstances specific performance could be decreed against 
the first defendant-alone, and if ıt could be, on what terms The learned Judge’s 
answer to the question was that specific performance could not be granted of the 
contract so as to direct execution of the.conveyance of the entire property but 1t 
was open to the purchaser to get specific performance so far as the share of the 
vendor was concerned on payment of the consideration agreed upon without any 
abatement. It will be noticed that the facts are entirely different ın this case. 
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There 1s no allegation in the plaint that the agreement to sell executed by the first 
defendant was binding on his sons İn fact, the plaint does not make any reference 
to any sons of tHe first defendant The plaint contains the bare allegation of the 
execution of the agreement by the defendants and the usual allegations of default 
on the part of the defendants and the readiness and willingness on the part of the 
plaintiff to perform the contract “To such a case as this, the following observa- 
tions of Kumaraswamı Sastrı, J , in Baluswamı Iyer v Lakshmana Ayar! directly apply, 
“ Where a person sues for specific performance of an agreement to convey and simply ımpleads 
the party bound to carry out the agreement there 1s no necessity to determıne the question of the 
vendor’s title, and the fact that the title which the purchaser may acquire might be defeasible by 
a third party 1s no ground for refusing specific performance if the purchaser 1s willing to take such 
title as the vendor has But where a party seeking specific performance seeks to bind the interests 
of persons not parties to the contract, alleging grounds which under Hindu law would bind their 
interests and enable the vendor to give a good title as agamst them and makes them parties, it 1s 
difficult to see how the question as to the right of the contracting party to convey any interest except 
his. own can be avoided and a decree passed the effect of which will merely be to create a multı- 
plıcıty of suits ” 
The case before us 1s a case which falls within the former category, that 1s, where a 
person sues simplv for specific performance of the agreement to sell The learned 
Judge was, therefore, right ın passing a decree for specific performance against the 
two defendants, the executants to the agreement 


The appeal fails and 1s dismissed with costs of the plaintiff’s legal representatives. * 
VS. Appeal dismissed, 


, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mr Justice FİORVVLL AND MR Justice RAGHAVA Rao 


Venktrapragada Viraraphava Rao and another Petitioners * 
0 
Sri Rao Bahadur Mothey Narasimharao Zamındar Garu and 
others Respondents 


Cwil Procedure Code (V of 1908), section 110— ut for eyectment and damages—Decree for ejectment 
and damages at a particular rate—High Court confirming decree for eyeciment and modtfying the quantum of damages 
in favour of the defendants—Subyect-matter of suit and appeal more than Rs 10,000 m value—Leave to appeal 
to Federal Court by the defendants, if can be granted 


A suit for eyectment of the defendants from a picture house was decreed and a decree for damages 
was also passed ın favour of the plaintiffs at the rate of Rs 200 a day from a particular date to the 
date when defendants might hand over possession The High Court agreed with the trial Court 
as regards ejectment but as regards the quantum of damages the decree of the lower Court was modified 
ın favour of the defendants ın certain ways Both the subject-matter of the suit and appeal exceeded 
Rs 10,000 On the question whether the defendants were entitled to appeal to the Federal Court 
as the decree was not one of affirmance ın its entirety of the decree of the trial Court, am 


Held, leave to appeal to the Federal Court should be granted 


Per Horunll, 7 —It would be ın accord with the principles accepted and followed in Lakshmanan 
Chettiar v Thangam, (1946) 2 MLJ 465 ILR 1947 Mad 744, to grant leave to appeal on the 
giound that decree of the High Court 1s not one of affirmance on the question of damages 


Per Raghava Rao, 7 —If quo ad the party seeking leave to appeal, the decree sought to be 
appealed against ıs not one of wholesale affirmance , ıt does not matter ın what“partıcular o: to what 
extent the variation has taken place or whether the variation wholly or to the extent to which it has 
gone 1s ın favour of the party seeking to appeal or against hım İn such a case, so long as the statutory 
requirements of value of the subject-matter of the suit as well as of the proposed appeal, inclusive 
of course even of portions on Which there have been concurrent findings against the party seeking 
leave to appeal, stands satisfied, the party 1s entitled, without showing that a substantial question of 
law 1s involved ın the proposed appeal, to a certificate which cannot be limited by the exclusion of 
such portions of the subject-matter from its ambit 


Lakshmanan Chethar v Thangam, (1946)2 MLJ 465 ILR 1947 Mad 744, commented upon. 


Even on the narrower view adopted by this Court in Lakshmanan Chettiar v Thangam, (1946) 2 
MLJ 465: ILR 1947 Mad 744, the applicant ıs entitled to the certificate asked for 


Case-law discussed fully 


— 
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Petition under sections 109, 110 and Order 45, rules 2 and 3 of the Civil Pro- 
cedure Code praying that ın the circumstances stated ın the affidayıt filed therewith 
the High Court will be pleased to issue an order granting leave to appeal to the 
Federal court against the decree and judgment of the High Court, dated 2oth April, 
1949, ın Appeal No 549 of 1948 prefeired against the decree of the District Court, 
Eluru, m OS No 2 of 1948 : 


C A Vaidhyalingam, T Venkatadrı and K Ramachandra Rao for Petitioners 
P Somasundaram and M Dwarakanath for the Respondents 


The Court made the following 


ORDER —Horwill 7 —The plaintiffs, who were the owners or lessees of a picture 
house, sued to evict from it the defendants, who were partners of the thnd defendant 
in the conducting of the cinema business in the picture house The defendants 
resisted the suit mainly on the ground that they were entitled under Act XV of 
1946 {the Madras Buildings Lease and Rent Control Act) to remain in possession 
since they satisfied the definition of “ tenants’ found ın secticn 2 (4) of that Act 
They had no lease deed ın their favour , but they sought to support their claim 
by contending that by virtue of the partnership, they had entered into with the 
lessee (the third plaintiff) with the express consent of the first plaıntıff, there was 
either an equitable assignment of the lease (Exhibit A-6) by the third plaintiff in 
favour of the partnership of themselves and the third plaintiff or that this lease ın 
favour of the third plaintiff must be regarded as a lease to the partnership These 
and other pomts were considered by the learned District Judge and decided in 
favour of the plaintiffs A further important issue ın the suit was with regard to 
the quantum of damages to which the plaintiffs were entitled "The learned Judge 
passed a decree in favour of the plaintiffs for damages at the rate of Rs 200 a day 
from the date when the lease ın favour of the third plaintiff expired to the date 
when the defendants might hand over possession to the new lessees, plaintiffs 3 to 7 
In appeal, we agreed with the lower court that the defendants obtained no right as 
lessees and were not tenants within the meaning of section 2 (4) of Act XV of 1946, 
‘and that upon the expiry of the lease ın favour of the third plaintiff, the defendants 
became trespassers and were bound to pay damages to the plaintiffs With regard 
to the quantum of damages, we however modified the decree of the lower Court 
ın the defendants’ favour in three ways Tn the first place, we found that the rate 
of Rs 200 a day was excessive and decreased it to Rs 50a day We also held that 
for two short periods, the non-working of the cinema was due to the acts of the 
plaintiffs themselves and that for those periods the defendants were not therefore 
hable for any damages at all The third modificatıon of the lower Court’s decree 
on the question of damages was that We held that while the business was being 
conducted by the first defendant alone, or by hım in conjunction with the fourth 
plaintiff, no damages could be awarded , for the first defendant, as receiver, was 
bound to account to the court for the actual profits made and that the amount 
due to the plaintiffs for the periods ın which the receiver was or the reeivers were 
conducting the cinema, the profits would have to be ascertained by the court ın 
execution ‘The question is whether the defendants are entitled to leave to appeal 
to the Federal Court against our decree, since the value of the subject-matter of the 
suit and appeal exceeds Rs 10,000, and our decree 1s not one affirming ın its entirety 
the decree of the lower court : 


It ıs seen that the only modifications made in the decree of the lower court 
were in favour of the defendants ; and ın those respects ın which we have modified 
the decree of the lower court in the defendants’ favour, there 1s no ground for appeal 
to the Federal Court : 


The question whether an appeal to the Privy Council where the variation 
of the decree of the trial court ‘by the appellate court 1s in favour of the person 
who seeks to appeal to the Privy Council lies or not has been considered in several 
cases of this court. Those which seem most relevant to the case here under consi- 
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deration are Venkilasıvamı v Sekkuth!, Velayya v Hindu Religious Endowmenis Board?, 
K V. Pandanv Rev Pignot® and Lakshmanan v Thangam* In the first of these 
cases, the trial court passed a decree against defendants 1 and 4 for the full amount 
claimed ın the plant; but against defendants 2 and 3 the decree was for a lesser 
amount than that clamed The plaintiff appealed, and the decree was affirmed 
with regard to the third defendant The second defendant sought for leave to 
appeal to the Privy Council It was held that as far as the second defendant was 
concerned, the decree was one affirming the decision of the trial court and that 
therefore the second defendant could not be granted leave to appeal The learned 
Judges considered the previous case-law on the subject and said, 


© The right way of construing section 110 is to read the words ‘ decree or final order ” ın clause 3 
In conjunction with and to treat them as relating to ‘ the subject matter ” mentioned ın clause 1 ” 


and came to the conclusion that there was overwhelming authority ın support 
of the view that where the proposed appeal to the Privy Council was with regard 
to subyect-matters ın which the appellate court had confirmed the decision of the 
trial court,.no appeal lay ; and agreeing with Bibhoot:bhooshan Datta v Sripat: Datia®, 
they pointed out the anomalies that would result from a different interpretation 
of sections 109 and 110 of the Civil Procedure Code, which would refuse leave 
to appeal if there had been no variation in the petitioner’s favour ; whereas he 
would have a right if some modifications had been made ın favour of another party 
to a suit which did not affect the petitioner’s right In Velayya v Hindu Religious 
Endowment Board, the trial court held against the archakas of a temple that five 
items belonged to the deity In appeal it was held that only three of the items 
did The archakas then sought for leave to appeal to the Privy Council The 
learned Judges while expressing their agreement with Venkitaswam. v Sekkutir1 
gave the further ground for holding that the archakas under circumstances had no 
right of appeal, for, according to the third clause of section 110 no appeal lies 


“ where the decree or final order appealed from affirms the decision of the Court immediately 
below the Court passing such decree or final order ” 


unless the appeal involves some substantial question of law The learned Judges 
pointed out the difference in the two words above italicised and said that many 
matters may be decided in a suit and that if the decree of the appellate court affirms 
any one of those decisions, no appeal can he against the appellate decree with regard 
to that decision In K V Pandanv Rev Pıgnot3, the plaintiff’s suit was dismissed. 
In appeal, he pressed his case only with regard to one item and against one respon- 
dent On account of some arrangement arrived at between the parties and 
approved of by the court, the decree of the trial court was varied with regard to 
that particular item There again, the distinction between the two words “ deci- 
sion’? and “decree” was stressed ; and it was said with regard to the subject 
matter of the proposed appeal to the Privy Council that the decree of the appellate 
court was one of affirmance These decisions and others came up for consideration 
before a Full Bench of this court ın Gangadara Hıyar v Subramama Sastrı There, 
the plaintiff filed a suit for a declaration that the alienations of eleven items were 
not binding on him Te trial court decided ın his favour with regard to six items 
and disallowed his claim with regard to the remaining five, The defendants 
filed an appeal with regard to the six items and the plaintiff filed a memorandum 
of cross-objections with regard to four out of the five items with regard to which 
a declaration had been refused The appeal was dismissed and the memorandum 
of cross-objections allowed The defendants sought for leave to appeal to the 
Privy Council, which was granted That is seen to be a case in which the variation 
of the decree of the trial court was against the persons who sought for leave to 
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appeal to the Privy Council The matter had apparently been posted before 
a Full Bench because of a decision ın Ramanathan Chetth v Subramama Cheittl ın 
which on somewhat similar facts, the court had held that no appeal lay The 
question before the learned Judges was complicated because the value of the four 
items was below Rs 10,000, whereas the value of the six items was above Rs 10,000. 
The question was whether ın view of the fact that the value of the four 1tems, which 
formed the subject-matter of the memorandum of cross-objections was less than 
Rs 10,000, an appeal would lie to the Privy Council. It was held that since the 
subyect-matters of the suit, the appeal and the proposed appeal to the Privy Cquncil 
were all of a value of more than Rs 10,000, an appeal would lie The learned 
Judges held that the decree of the appellate court was one decree and it certainly 
varied the decree of the trial court In Ramanathan Chetti v Subramama Chetir* 
the learned Judges seemed to have regarded the appeal and the memorandum of 
objections as two separate appeals and the decree of the court thereon as embodying 
two separate decrees However, the matter before the Full Bench was, as would 
appear from the judgment of the learned Chief Justice at the bottom of page 8 
and the begmning of page g “the question whether there is a right of appeal 
in circumstances such as, we have here” During the course of the judgment, 
the learned Chief Justice had to consider Venketaswam v Sekkutti? which he found 
to be not in point He said that m that case : 

“ the appellate decree had certainly affirmed the trial Court’s decree so far as the second defendant 

was concerned and that the application for leave did not travel beyond him Although we do not 
accept all the observations made ın the judgment, we see no reason to question the correctness of the 
decision in the peculiar facts of the case” 
What observations in the judgment of Venkatasubba Rao, J, the learned Chief 
Justice and the other learned Judges did not accept does not appear , but it is clear 
that the Full Bench felt that Venkilaswamı v Sekkuttz®, was not ın point, and they 
did not therefore have to consider the correctness or otherwise of the observations 
made therein So that case remains good law despite the Full Bench decision, 
With regard to Velayya v Hindu Religious Endowment Board3, all that the learned 
Chief Justice had to say was that it did not go beyond Venkıtasıvamı v Sekkutti? and 
that therefore ıt was not necessary to discuss the case in detail No disapproval 
is noted with regard to this reasoning of the learned Judges in Velayya v Hindu 
Religious Endowment Board? or of the observations of the learned Judges in that 
case with regard to the important distinction between the words “ decision’ and 
““ decree ”. 


The effect of the above Full Bench decision upon the earlier decisions came 
up for consideration ın Lakshmanan Chethar v Thangam* where all the authorities 
bearing on the question were discussed 1n considerable detail The cases above 
discussed may be distinguished from the case here under consideration ın that they 
related to decisions with regard to the rights of various defendants to properties 
in which they were separately interested $ and so it could be argued that those 
cases were authorities only for the position that where the appellate court had 
affirmed the decision of the trial court with regard to the interest of a particular 
defendant or a particular item of property, no appeal would he with regard to that 
interest or property In Lakshmanan Chettiar v Thangam*, however, the plaintiff 
filed a suit for paftition attacking the genuineness of a partition deed evidencing 
an earlier partition The suit was dismissed , and the decision of the trial court 
was substantially affirmed ın appeal But there was a variation ın two respects ; 
one with regard to the maintenance of the tenth defendant and the othér with 
regard to the debts of the first defendant, which he alleged were payable by the 
family The learned Judges carefully considered not only the previous authorities 
of the Madias High Court on this subject, with which they expressed their agree- 
ment, but also the decisions of other High Courts, agreeing with the views expressed 
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by the High Court of Calcutta, Bombay and Lahore and preferrmg them to the 
views held by the Patna and Allahabad High Courts They approved of the 
distinction drawn in Velayya v “Hindu Religious Endowments Board and K V Pandan 
v ev Pignot® with regard to the words ““ decision’? and “ decree’? and again 
held that where the decision of the court on any matter was affirmed by the appellate 


court, no further appeal to the Privy Council would lie unless ıt raised a substantial 
question of law 


The principles to be applied by us ın this application could not have admitted 
of much discussion had it not been for the remarks of the Privy Council in allowing 
an application for special leave to appeal in Annapurnaba v Ruprao® There, the 
plaintiff brought a suit for the possession of certain property on the ground that he 
was the adopted son of the last male holder Whe second defendant raised certain 
contentions which were not accepted , and so a decree was passed ın favour of the 
plaintiff. The court however decreed a maintenance for the first petitioner (in 
the special leave application) at the rate of Rs 800 per annum In appeal, the 
decree was modified by increasing the maintenance of that petitioner from Rs 800 
to Rs 1,200 The first petitioner then applied for leave to appeal to the Privy 
Council which was refused Thereupon, the petitioner filed an application to the 
Privy Council for special leave. That application being unopposed the matter 


was heard ex parte; and Lord Dunedin on behalf of their Lordships pronounced 
this very short order . ” 


““ In the opinion of their Lordships the contention of the petitioner’s counsel as to the effect 
of section 110 of the Code of Civil Procedure 1s correct, and the petitioners had a right of appeal. 
They should have special leave to appeal, but ıt should be limited to the question as to the maın- 
tenance allowance ”’ 


This decision was considered in all the cases above referred to, as well as in numerous 


cases ın other High Courts. Rankin, CJ, ın Narenda Lal Das Chaudhury v. 
Gopendra Lal Das Ghaudhury* said, 


“ The question is, whether, on the strength of the only case before the Privy Council which we 
have for our guidance, the views hitherto adopted in this and other High Courts require to be 
further considered ‘The question 1s whether the judgment of their Lordships means that, ın every 
case where the decree of the High Court 1s not a mere decree dismissing the appeal or a mere decree 
affirming the order of the Court below, the necessity for showing a substantial question of law 1s done 
away with It appears to me that the case of Annapurnabat v Ruprao3, 1s not in itself a sufficient 
authority to justify this Court in abandoning the principle which ıt has with other High Courts acted 
upon , that ıs to say, I do not think that ıt shows that it is an erroneous view that we have to look 
to the substance and see what 1s the subject-matter of the appeal to His Majesty in Council” 


A similar view was expressed by the Chief Justice of Bombay in Kapurn v Pan- 
nan, and by Din Mohammad, J, in Brahmanandv $ D Sabha® The learned 
Judges of this Court in the various decisions referred to have agreed with these 
remarks In Gangadara v Subramama’, the learned Chief Justice set out the facts 
which gave rise to the application for special leave ın Ânnapurnabat v Ruprao3, 
but did not say that in view of the Privy Council decision, the earlier decisions 
of this court seemingly to the contrary were bad ‘The learned Judges in Lakhs- 
manan Chettiar v Thangam®, in interpreting the Full Bench decision did not regard 
it as overruling or disapproving of any of the decisions of this court other than 
Ramanathan Cheth v Subramamam Chett:® The learned Judges, however, added 
towards the end of their Judgment, 


“€ 1f the subject-matter of the dispute ın appeal had been the amount of the decree or the amount 
of damages, a variation whether to the prejudice or ın favour of the petitioner would not alter the 
decree of variance into one of affirmance ” 
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It is possible to argue that even in determining the quantum of damages we came 
to many decisions, and that against the decisions ın favour of the petitioners 
no further appeal 1s sought , but no case to which’our attention has been drawn 
has carried the process of anatomical dissection of the judgment anything lke 
as far as the learned counsel for the respondents would have us do ın this 
application I think it would be moe in accord with the principles accepted 
and followed ın Lakshmanan Chettiar v Thangam? where the learned Judges seemed 
to consider that Annapurnabar v Rufiao® had at least-a limited applicability to cases 
on all fours with it, if we granted leave to appeal on the ground that our decree 
is not one of affirmance on the question of damages 


I am not very impressed with the argument that substantial questions of law 
are involved , but since the petitioners are entitled to a certificate on other grounds, 
it 18 not necessary to give reasons for rejecting ıt The petition is allowed with 
costs 


Raghava Rao 7 —I agree that this petition should be ordered , The facts 
of the matter before us as well as the facts of the several rulings dealt with in the 
judgment of my learned brother are so fully stated ın ıt that ın this supplementary 
Judgment which I am now delivering, I propose to confine myself to a discussion 
of the principles emerging from the rather confused case-law on the subject and to 
indicate the points of view from which I have endeavoured to arrive at my decision 


The statutory provisions relevant to the decision of the question before us are 
what are contained ın sections 109 and 110 of the Civil Procedure Code of 1908 
In construing them it 1s necessary to beaı ın mind a few fundamental principles 
which, I conceive, are incapable of dispute While it is clear that a right of appeal 
which is always the creature of statute cannot be enlarged beyond the letter of the 
statutory provision conferring the right, ıt 1s equally clear that the right cannot 
be curtailed ına manner not warranted by such letter It is the letter, in my 
opinion, that essentially matters for the construction of the statutory provision into 
which speculations ought not to enter about what the Legislature may or may not 
have intended, apart from what it has expressed by the language that it has employed 
Further, to use the words of Reilly, J , ın Perichtappa Chettiar v Nachappan® 


© Section 109 (4), Civil Procedure Code gives a right of appeal to His Majesty ın Council from 
any decree made on appeal by a High Court Section 110, Civil Procedure Code qualifies that 
right of appeal by making two exceptions to it First, there 1s no appeal under section 109 (a) if 
the amount or value of the subject-matter of the suit ın the Court of first instance or ın dispute ın 
the proposed appeal ıs less than Rs 10,000 and the decree does not ınvolve directly or indirectly 
some claim or question to or respecting property of that amount or value Secondly, there 1s no 
appeal under section 109 (a) if the decree of the High Court affirms the decision of the Court imme- 
diately below the High Court and the proposed appeal does not involve any substantial question of 
law These two exceptions, as they partially take away the mght of appeal given by section 109 (a) 
must be strictly construed ”’ 


The result yielded by the application of these rules of construction to section 109, 
Civil Procedure Code cannot I think, be better expressed than in, the language 
of the same learned Judge in the same case appearing lower down in a passage 
which I take leave to quote here 


“ At one time it was held by the Calcutta High Court that, even when a decree of that Court 
had modified a decree of the lower Court on appeal, it was an affirming decree for the purpose of 
section 110, Civil Procedure Code, so far as it agreed with the decision of the lower Court, and that, 
if the proposed appeal to His Majesty ın Council referred only to that part of the decree, some subs- 
tantıal question of law was necessary to give a right of appeal That view, which it may be pointed 
out involved the implication of words not found ın section 110, was taken ın Raja Sree Nath Bahadur 
v The Secretary of State for India ın Councıl* and Annapurnabaı v Ruprao*, but has been shown to be 
incorrect by the decision of the Judicial Committee ın the latter case * Although that implied extension 
of the exceptions to section 109 (a) is no longer possible, it is urged for defendant 2 that we are still. 


- 
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entitled to effect a different extension of the exceptions by reading the last clause of section 110 as if 
it ran “ provided that, so far as the decree or final order appealed from ın respect of any separable 
part of the case affirms etc ” and that, if that part volves no substantial question of law, it should 
be excluded ın calculating the necessary Rs 10,000 The view appears.to have been taken ın Narendralal 
Das Ghowdry v Gopendra Lal Chowdry! and Kapurjt Magnıram v Pannay Debichand? But with great 
respect I am not prepared to follow those decisions If a decree is really a composite decree or a 
series of decreçs dealing with what should strictly be the subject of separate suits—e g , a decree dealing 
with alienations ın favour of different defendants, which by long established practice we have allowed 
to be made the subject of one suit—then ıt may be proper to separate each decree of the series for the 
purpose of appeal to His Majesty ın Council But apart from that ın my opinion we are bound by 
the plain language of section 110, Civil Procedure Code, and are not at liberty to read into it any 
words which are not to be found there actually or by necessary implication ” 


Anantakrıshna Aıyar, J , the other learned Judge, who was a party to the decision 
in Perschiappa Chethar v Nachtappan3, remarks much to the same effect in these 
words at page 215 of the report 

“The argument advanced on behalf of the respondent necessitates that very many words should 
be implied in section 110 to justify the interpretation of the section contended for by him We feel 
thatitisnotopentoustodoso Section 109 gives aright of appeal to the Privy Council Section 110 
1s a proviso to section 10g İtis a rule of law that a proviso should ieceitve a strict construction Itis 


not open to the Court to add words to a proviso with a view to enlarge the scope of the proviso The 
proviso must be restricted to the scope reasonably conveyed by the words used therein ” 


This result, as will be seen from the quotations, 1s the logical corollary to the reason- 
ing accepted by the Judicial Committee of the Privy Council ın Annapurnabaı v 
v. Ruprao*. It seems to me that it is not open to any court in India to whittle down 
or eviscerate that decision ın any manner, or to recognise any implied extension 
of the exceptions to section 109 (a) which aie not to be found in the statute itself 
That the pronouncement by the Judicial Committee was made ın a short judgment 
or on an application heard ex parte is hardly any ground for any Indian High Court 
to refuse to follow and give effect to their Lordships’ clear and categorical language 
Nor does Rankin, C Ps judgment ın Marendralal v Gopendralal® which has been 
followed ın later cases of this court which have differed from Perichiappa Chetis 
v WNachappa*, disclose any convincing reason for limiting the overruling effect 
of the Privy Council decision to the invalidation of Sreenath Roy’s case’, on its own 
facts without more. The learned Chief Justice observes at page 544, column I 
of the report that that case is the origin of the doctrine that the language which 
now finds place ın section 110 of the Code 1s to be construed with reference to the 
subject matter in dispute ın the appeal to the Privy Council Huis Lordship observes 
too at page 545, column 2 that the particular application made ın that case of the 
principle that you have to have regard to the subject matter of dispute in appeal 
to the Privy Council must be taken as overruled, and yet His Lordship shrinks 
from holding that the doctrine itself stands overruled and winds up his discussion 
with a conclusion expressed ın the following words at page 546 of the report 

“€ We may take it, I think, that where the amount 1s a question ın dispute, the fact that the Courts 
differ and that the higher Court differs in favour of the applicant does not mean that the decision 1s 
one of affirmance, but I am not, in a case of this kind, prepared to say that because on a totally 
different pomt, namely, a point about the share, the applıcant has succeeded and succeeded altogether 


so that he has no further grievance ın that matter, he can without showing a substantial question of 
law have a right to litigate upon other points upon which both the Courts have been ın agreement ” 


This illogical, laboured and not particularly well reasoned process—to speak 
with all deference to the learned Chief Justice of the High Court of Bengal—of 
delimiting the effect of the Privy Council decision in a manner not warranted 
by the plain language of their Lordships which further accords with the plain lan- 
guage of the Statute has been followed by another Bench decision of the Calcutta 
High Court reported in Bzbhootibhooshan Datta v Sripa Datta? ın the course 
of which the learned Judges (Mukerji A G J. and S K Ghose J ) refer at page 260 
of the report to all the cases decided by the several High Courts subsequently to 
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the Privy Council decision in Annapurnaba: v Rupraot, in which a contrary view 
was taken ‘The learned Judges refer ın that lst of authorities to Perschiappa Chettrar 
v SMachıappa?, but they do not anywhere in the judgment attempt to meet the 
cogent reasoning behind Perchiappa Chettiar v Nachappan? or the three Patna 
decisions to which they make a reference in the same connection They then 
refer to Sreenath Roy’s case? and Rankin, CJ’s view ın Narendralal v Gopendalal* 
—with which they agree—that that case ıs no longer good law after the Privy 
Council ruling ın Annapurnabat v Rupraol. They accept Rankin, C Ts conclusion 
expressed at the end of the judgment ın words which I have quoted earlier and 
also the conclusion of the Nagpur Judicial Commussioner’s court to the same effect 
expressed in words which they quote at page 263 of the report, namely, 

“ Where the modification of a decree of a lower Court consists of a modification of a pecuniary 

nature in the appellant’s favour on a matter to be debated before the Privy Council, ıt amounts 
to a variation of the decree of the trial Court, and ıt 1s immaterial as far as that point 1s concerned, 
whether under section 110, any substantial question of law is involved Büt the appellant cannot 
make that decision a basis of appeal to the Privy Council on grounds unconnected with or dissociable 
from those on which he has succeeded and on which the Courts were of one mind ” 
By the way, I may observe here that the word “ succeeded ” 1s a mistake and ought 
to have been “failed ” The learned Judges then refer to Bansılal v Gopal Lal® 
and Nathulal v Raghubir Singh®, the one accepting and the other rejecting the test 
of substantial and not trivial variance as being of the essence of the test applicable 
They then wind up the discussion of the case-law with this observation” 

“€ The above in short ıs the position of authorities bearing on the point We have carefully 

considered the matter and are inclined to agree ın the view of Rankin, C J, as to the true effect of 
Annapurnabav’s case’, and we would prefer to adhere to it until a more definite and authoritative 
pronouncement 1s made by the Judicial Committee to the contrary ” 
It 1s a pity that m this judgment which seéms indeed well considered, there is, if 
at all, no adequate consideration—I mean by way of an attempt to refute—of the 
reasoning so pointedly set forth ın Perichiappa Chettı v. Nachappan? ‘That may 
have been because the Bench which decided Bibhoot:bhooshan Datta v Snöat Datta? 
felt itself apparently bound by an earlier Bench decision of their own High Court 
and could not of course be expected to give it up in favour of the view of this High 
Court or of any other High Court and did not feel itself called upon to enter into 
any detailed discussion of the case of our High Court reported ın Perichappa Chethar 
v WNachiappan.* m 


But how does the matter stand ın this High Court after Penchtappa Chettiar v. 
Nachappan?. Since that decision which is of 16th October, 1930, there has been 
a catena of decisions all speaking in one single voice discordant to that of Perichiappa 
Chetta v Nachappa* of which the latest reported is Lakshmanan v Thangam®, of the 
11th October, 1946, but for the decision of a Full Bench reported in Gangadara 
v Subramama8 Strong reliance was placed for the petitioners before us on this 
ruling of the Full Bench, while ıt was contended for the respondents, that the Full 
Bench ruling as interpreted by the latest Bench deciston—Lakshmanan v Thangam?, 
concludes this petition against the petitioners 


Before dealing with these respective cöntentions of the parties based upon 
these two decisions, I may as well refer to two decisions reported in Venketasam 
Chethar v Sekkuttı Pillar}? and Velayyav Hindu Religious Endowments Board, Madras11, 
to both of which Venkatasubba Rao, J., was a party, his colleague having been in 
the former case Cornish, J and in the latter Abdur Rahman, J The learned 
Judge pronounced the judgment of the Court ın the one case and the leading 
$$ eee 00000 
I. MRP LR 51 1A.319: ILR 51 Cal. 8 (1946) 2 MLJ 465: ILR 1947 Mad 


ae (1930) 35 LW 206. — (1946) 2? ML7 69 TLR. 1947 Mad 6 
. OTR ə r 31 OWN 572 ae (1936) 71 MLJ 580:1.L.R 1937 Mad 
ö hae 57: 5 . (1938) r: M.L J 487 | 
ve ea I.L.R. 62 Cal. 257 


- 


İT VIRARAĞHAVA RAO 2 NARASIMHARAO ZAMINDAR GARU 351 > 


judgment ın the other in which after expressing hesitation Abdur Rahman, J , even- 
tually concurred The earligr of them which alone refer to the ruling in Persch- 
appa Chethar v Nachıappa! does not on a careful scrutiny seem to deal with ıt fanly 
and squarely or address itself to the reasoning underlying the interpretation placed 
by the learned Judges ın that case on the relevant sections of the Cıvıl Procedure 
Code Curiously enough, Venkatasubba Rao, J , ın Venkitasamı Chettiar v Sekkuttı 
Pıllaı?, characterises the observations of the learned Judges in Pertchiappa Chettiar v 

Nachiappa* with reference to the effect of the Privy Council decision ın Annapurna- 
ba: v Ruprao® as obiler, little realising that they were part of the zrafzo decidendi of 
Petchiappa Chethar v Nachiappa’ concerning the proper interpretation of section 110, 
Civil Procedure Code’ The learned Judge, perhaps truly enough, observes that 
the argument negatived by the Court in Perichiappa Chettiar v Nachiappa+ was that 
there should be deemed to be as many subject-matters as there were items ın dispute 

Says the learned Judge then 


““ This ıs precisely what we have been trying to show , there 1s a distinction between the decree 
taken as a whole and the several decisions ın respect of the various subject-matters comprised ın 
that decree ”’ 


~ 


The learned Judge fails to realise here that the distinction so made by him stands 
however completely negatived by the decision ın Perichiappa Chethar v Nachappa' It 
may be noticed that the case in Venkitasam Chettiar v Sekkuttı Pillai?, was one in which - 
the variation of the High Court’s decree was ın respect of other parties than thee 
party seeking to appeal to the Privy Council, although the discussion embraced 
a case of variation ın respect of subject-matter as wellasın respect of parties ‘Then, 
as regards the later decision ın Velayyav Hindu Religious Endowments Board, Madras‘, 
it may be noticed that, there, the variation by the High Court’s decree was in 
respect of certain 1tems which concerned the same party seeking leave to appeal 
as had lost in both the courts ın India concerning the other items So far as the 
reasoning of Venkatasubba Rao, J , 1s concerned ıt adds but little to that of the 
earlier ruling Abdur Rahman, J, however, ıt may be observed, gives reasons 
in support of a contrary view formed in his mind during the hearing which he did 
not command the courage to adhere to till judgment as a result of his discussion 
with his learned brother 


These two decisions depend for their soundness upon three considerations 
revealed by a careful perusal (a) that the mght way of construing section 110, 
Civil Procedure Code, 1s to read the words ‘‘ decree or final order ” ın clause (3) 
ın conjunction with, and to treat them as relating to, the “ subject-matter ” men- 
tioned ın clause (1) (see Kenkitasam Chetti v Sekkutte Pılla:? ,) (5) that in section 110, 
Civil Procedure Code, the words used ın relation to the High Court whose judgment 
is sought to be appealed against are “ the decree” whereas ın regard to the lower 
Court the expression used 1s “ decision * (see Velayya v Hindu Religious Endowments 
Board, Madras5,) and (c) that there are bound to be a number of anomalies resulting 
from a contrary view, the enormity of which the’learned Judges ın 5:22ootibhoosan 
Datta v Sreepatı Datia®, emphasised (see Velayya v Hindu Religious Endowments Board, 
Madras*) and that the possibility of a certificate for leave to appeal to the Privy 
Council so as to embrace matters on which there have been concurrent findings 
of fact against the petitioner does not, if the contrary view 1s accepted, stand exclu- 
ded, although at the hearing of the appeal by the Privy Council no such concurrent 
findings of fact can be assayled 


Now to take these three points seriatum, the first does not seem to my mind 
to be well founded The collocation of the words “ the subject-matter ın dispute 
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on appeal to His Majesty ın Council ” of the first clause of section110, Cıvıl Pro- 
cedure Code and of the words in the third clause “‘ the gecree or final order appealed 
from ” 1s not such as to necessitate the reading together of the two sets of words 
so as to curtail a right of appeal which, on the only mode of construction justified 
by the plain positions in the section occupied by the two sets of words or at any 
rate on an equally possible manner of construction of which they are ‘susceptible, 
is available to the litigant This mode of readıng together of the two sets of words 
it 1s that lay at the root of the doctrine of Sreenath Roy’s case+, which admittedly 
stands overrued by Annapurnabat v Ruğrao? and which, as I shall show ın the sequel, 
the Full Bench ın Gangadara v. Subramama?, also disapproves of by necessary ımplı- 
cation, if not ın express terms The mode of construction indicated in Perichiappa 
Chetitar v. Nachappa* 1s, ın my opinion, quite natural and simple while that adopted 
in by Venkatasubba Rao, J , 1s highly strained, laboured and artificial As regards 
the second polnt,I am inclined to think that the interpretation which Abdur Rahman, 
J , was first disposed to place on the word “ decision ” as observed by him in Velayya 
v. Hindu Religious Endowments Board, Madras” ıs the correct interpretation. As 
regards the third point, there are two observations which fall to be made ‘The 
first ıs that a consideration of possible anomalies is not a ground for construing 
the plain words of a statute in a manner opposed to their plan meaning Further 
a concurrent finding of fact though not ordinarily lable to be disturbed by the 
Privy Council 1s not invariably quite so sacrosanct as 1s supposed by the learned 

Judge It may be useful ın this connection to bear ın mind the observations made 
by the Federal Court ın the judgment of Mahajan, J , ın which the Chief Justice 
and the other learned Judges concurred ın a recent case, Gangadara Ayar v Subra- 
mania Sastrigal, not still reported so far as I know, concerning the rule against the 
re-opening of concurrent findings of fact of the courts below, 


“Their Lordships of the Piivy Council have always expressed unwillingness to depait from the 
general rule which prevents the fresh examınatıon of facts for the purpose of disturbing concurrent 
findings by the lower Courts In Moung Tha Hnyeen v Moung Pan Nyo’, Lord Hobhouse, m delivering 
the opınıon of the Board, observed: as follows “ Although acute criticisms have been made upon 
some pots ın the case, there has been nothing to show that there has been a miscarriage of justice, 
or that any principles of law or of procedure have been violated in the Courts below, This case 
ıs one which very decidedly falls within the valuable principle recognised here, and commonly observed 
ın second Courts of Appeal, that such a Court will not interfere with concurrent judgments of the 
Courts below on matters of fact, unless very definite and explicit grounds for that interference are 
assigned’ "The rule was again re-stated by Lord Lindley ın Rant Srımatı v Khajendra Narayan 
Singh® and by Lord Macnaghten ın Sanzalsıngh v Satrupu Kunwar’, and recently by Viscount 
Sumner ın Mohamed Alı v Walltam Stansfield Grosvenor Harvey!® In Fehangir Shappogı v Revd 
Savarkar11, Lord Wright observed as follows ‘ Their Lordships have examined the whole history 
in some detail, because ın regard to issue No 7 the question 1s rather one of law, and ın any case 
there are not on that issue concurrent findings of fact , accordingly the whole case had to be 

” considered ın order to deal with thatissue But their Lordshıps must not be taken to have in any 
way failed to give effect to the rule, that on an issue of fact, concurrent findings should be 
conclusive, unless indeed where the enforcement of the rule would work obvious injustice, or the 
violation of some principle of law or procedure ‘The ımportance of the rule is to discourage 
bringing before this Board issues of fact in. which the appellant has failed m two Courts The 
present case as regards the issue to which the rule applies, affords a complete illustration of the 
wisdom of the rule Apart from their decision on the merits, their Lordships are for dısmıssınğ the 
appeal on that issue simply on the ground of the concurrent findings’ All the cases bearing on 
the point commencing from 1849 have been reviewed by Lord Thankertom while delivering 
the judgment of the Board ın Bıbhabatıv Ramendra .Narayan12 and a number of propositions have 
been enunciated explaining the scope of the rule 
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I have considered it necessary to refer to these cases because this ıs really the first case that 
came before us after the enlargement of the jurisdiction of the Court and in which an attcmpt was 
made to reopen conclusions on questions of fact concurrently arrived at in the two courts below 
The rule as to concurrent findings 1s not a rule based on any statutory provision Itis a rule of 
conduct which the Privy Council had laid down for itself Following this rule the Judicial Com- 
mittee usually declined to review the evidence for a third time unless there were special circum- 
stances whith would justify a departure from this practice As observed by Lord Thankerton in 
Bıbhabatı v Ramendra Narayan, The practice is not a cast iron one and the grounds given 
ın the decisions justifying departure from the above rule are merely illustrative In an appro- 
priate case and on a suitable occasion this matter may have to be fully considered and eluci- 
dated ın all its aspects, but for the purposes of this case it 1s enough to state that ın the absence of 
circumstances justifying departure from this rule, this Court would adhere to the practice 
developed by the Judicial Committee during the course of a century ” 


It may likewise be pertinent to refer ın this connection to the observations 
of Anantakrıshna Ayyar, J , ın Pertchappa Chettiar v Nachıappa?, which run ın these 
terms ; 


“ When a petitioner is given a right of appeal to the Privy Council and he prima face satisfied 
the conditions prescribed by the section, we think it is our duty to grant him leave to appeal ın such 
a case As remarked by the Privy Council, ‘ the chance of success of the appellant ın the proposed 
appeal tö the Privy Council is not material to such an application for leave The Privy Council 
has repeatedly remarked ın several cases that as regards the amount of maintenance to be decreed 
to a litigant in India, the Privy Council will not ordinarily interfere, and yet the Privy Council 
granted leave to appeal ın the case reported ın Annapurnaba: v Ruprao3 regarding the amount of 
maintenance The Privy Council will not ordinarily interfere with concurrent findings of fact arrived 
at by Courts in India on any particular point , yet if the decree of the High Court did not affirm the 
decision of the trial Court, and if the value of the subject-matter of the suit ın the trial Court and in 
the appeal to the Privy Council be Rs 10,000 or upwards, a party desirous of appealing to the Privy 
Council would seem to be entitled to leave to appeal from the decree of the High Court under sec- 
tion 110, Civil Procedure Code, as interpreted by the Privy Council ın the case reported in Annapurnabat 
v Kuprao3, though no substantial question of law is involved ın the proposed appeal ” 


Having thus disposed of the three pomts gatherable from the two decisions of Ven- 
katasubba Rao, J., I now turn to the Full Bench ruling of this Court reported ın 
Gangadara v Subramama* ‘That Full Bench, I agree with the respondents* learned 
advocate, expressly settled only the lımıted conflict between the two Divisional 
Bench decasions of this Couıt in Ramanathan Chettrv. Subramanian Chetl 5 and Sundara 
Mudahar v Ratnavelu Mudahar", both by the same Judges, Phillips and Odgers, 
JJ. True, also, there was no order of reference to a Full Bench made ın that case ; 
no question formulated by a Divisional Bench for the decision of a Full Bench. 
The civil miscellaneous petition for leave to appeal in the Full Bench case having 
been originally posted before thé Divisional Bench as a matter of course, was 
presumably directed by that Bench of which the learned Chief Justice was appa- 
rently a member to go before a Full Bench for disposal The decision of the Full 
Bench was that the earlier decision in Ramanathan Chetts v Subramanian Chettr® 
was wrong and the later decision tu Sundara Mudaliar v. Ratnavelu Mudaliar® was 
right. But there are statements of the law to be found ın the Full Bench decı- 
slon as to the interpretatton of sections 109 and 110, Cıvıl Procedure Code, the 
exact scope of the Privy Council ruling in Annapurnaba, v Ruprao*, and the true 
meaning and effect of the decision in Venkitasamı Chettiar v Sekkutt: Pillar’, 
and of later decisions which have followed it, which are material to the present 
discussion and which dccordingly I wish tg refer to 


First, there 1s a passage at page g of the report which runs in these terms: 


“ Appeals to the Privy Council are governed by the provisions of sections 109 and 110 of the 
Civil Procedure Gode Where the case fulfils the requirements of the Code with regard to value 
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a party has a right of appeal, if the decree of the appellate Court varies the decree of the trial Court 
Where the appellate Court affirms the decision of the Court below, an appeal lies only when ıt ınyolves 
some substantial question of law In this case it is admitted that there is no substantial question 
of law Undoubtedly, the decree of this Court vafied the decree of the trial Court in an important 
respect, because ıt gave four more items of property to the plaintiff” 


Two observations fall to be made on this passage Firstly this, in my opinion, 
1s a statement of the law on the basis of the language of the sections of the Civil 
Procedure Code as they stand, made in broad and general terms which do not 
take ın restrictions laid down by the two decisions of Venkatasubba Rao, J 
Secondly, the variance of the decree of the trial Court by the High Court to the 
prejudice of the party seeking leave to appeal seems here to be madea pointof But 
whether the point so seeming to be made was ın reality intended must, I consider, 
be gathered from the second passage ın the Full Bench judgment which I wish 
to refer to next That passage at page To of the report comes close on a dıscus- 
sion of the facts of the Privy Council ruling in Annapuinabar v Rupraot, and 1s in 
the words following 


“İn delivering the judgment of the Board, Lord Dunedin said that the contention of their 
counsel that they were entitled to leave by virtue of the provisions of section 110 of the Gode was 
correct They had a right of appeal Lord Dunedin added that the petitioners’ chance of success 
was not materia] to their application As the petitioners accepted the finding with regard to the 
plaintiff’s adoption, the special leave given was limited to the question of maintenance There 1s 
here a pronouncement of the Judicial Committee that, where there 1s a variance of the decree passed 
by the trial Court the party affected thereby 1s entitled as of right to a certificate subject, of course, 
to the requirements of the Code being fulfilled with regard to value ” 


The words occurring 1n the last sentence of the passage quoted above are “ affected 
thereby ” which it must be noticed do not necessarily mean “ prejudicially affected 
thereby ” but only mean “ which has had a material effect produced thereby ”. 
I have consulted the Concise Oxford Dictionary ın this connection which confirms 
me in the interpretation of the words which I haye just given Moreover, the 
context of the learned Chief Justice’s decision with reference to the Privy Council 
ruling ın Annapurnaba: v Rufraot, which was itself a case of beneficial and not 
prejudicial variation lends support to the meaning I am assigning to this expres- 
sion affected thereby Prima facie, it may be strange indeed that a party who 
has not been prejudicially but beneficially affected by a variation should be allowed 
to have by reason of such variation a right of appeal in regard to the other matters 
which have gone against the party seeking leave to appeal ın both the courts below 
or to have his right of further appeal even in regard to the matter on which he has 
had partial variation to his benefit in the High Court determined without exclu- 
sion from consideration of that part of the subject-matter which has gone in his 
favour in the High Court The learned Chief Justice however accepts this posi- 
sion, however strange ıt may seem, ın the passage quoted above, because of the 
Privy Council ruling reported in Annapurnabat v Ruprao’, whose facts he discusses 
at length in the context 


The next passage of the Full Bench judgment which 1 may refer to but need 
not quote is at page 11 of the report and discusses the case ın Perichiappa Chet v. 
Nachıappa? with no word of adverse comment and apparently with approval. This 
is the decision on which adverse comment was made by Venkatasubba Rao, J., 
in Venkutasamı Chett v Sekkutt: Pılla3 Nor only is there no adverse comment 
made on this decision by the judgment of the Full Bench, but there 1s adverse com- 
ment made by the Full Bench on the decısron in Venkıtasamı Chetth v Sekkutt. Prllar® 
in a passage to be found at pages 12 and 13 of the report (Gangadara v Subramama*) 
of which it 1s necessary to refer only to these following sentences at page 13, 


— 
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“It was held by Venkatasubba Rao and Cornish, JJ , that he (plamtiff ) was not entitled to a 
certificate because this Court’s deeret ın respect of the second defendant was one of affirmance A 
distinction was drawn between the words ‘ decree or final order’ in clause 3 of section 110 and the 
term ‘the subject matter’ mentioned ın clause 1 There, all that the plaintiff was wanting to 
do was to challenge ın the Prıvy Council the findmg that the second defendant was only liable for a 
small portion of the decree The appellate decree had certainly affirmed the trial Court’s decree 
so far as the second defendant was concerned and the application for leave did not travel beyond him 
Although we do not accept all the observations made 1n the judgment we see no reason to quéstion 
the correctness of the decision on the peculiar facts of the case ” 


Before I enunciate what I gathe: to be the effect of the Full Bench ruling on the 
point now under consideration I desire to observe with reference to the last quotation 
made by me fiom Gangadara v Subtamamat that the sentence thefeın “ A distinction 
was drawn between the words ‘ decree or final order’ in clause 3 of section 110 
and the term ‘ the subject-matter ” mentioned ın clause 1” 1s the outcome of a little 
confusion of thought on the part of the learned Chief Justice. Venkatasubba 
Rao and Cornish, JJ , did not draw a distinction but instituted a correlation between 
the words “ decree or final order” ın clause 3 of section 110 and the term “the 
subject-matter ” mentioned ın clause 1 by reading them together for the purpose 
of determining the scope of the right of appeal to the Privy Council If we correct 
the confusion and read the sentence ın the proper manner, it follows that the 
clause at the beginning of the last sentence of the last quotation, namely, “ Although 
we do not accept all the obse1 vations made ın the yudgment ” contains a disapproval 
by the Full Bench of the mode of construction of section 110, Civil Procedure Code, 
which began ın Sreenath Roy’s case?, and ended with Annapurnabat v Ruğrao 8 ‘The 
effect of the Full Bench decision in Gangadara v Subramamal 1s, in my judgment 
this, that ıt has not only accepted Sundara Mudalıar v Rainavelu Mudaliar*, ın prefer- 
ence to Ramanathan Chettı v Subramama Chetti5 but also has accepted Penchtappa Cheti? 
vw Nachappa® im preference to Venkılasamı Chette v Sekkuttı Pillac? and to later 
decisions which have followed the last with regaid to the proper mode of interpre- 
tation of scctyon 110, Civil Procedure Code The approval made by the Full Bench 
of the decision ın Venkitasamı Chetti v Sekkutti Pillaı” is I think only on the basis 
of the peculiar facts of that case and not with reference to the entire exposition 
of the law contained therein The decision in Venkilasamı Chetit v Sekkultı Pıllar" 
was, ın other words, held correct, because the party seeking leave, 2 € , the plaintiff, 
sought to take advantage of the High Court's reversal of the decree of the trial 
Court against the third defendant for making out a right of appeal against the second 
defendant agaist whom he had concurrently lost ın both the courts It was held 
incorrect so far as ıt read together the words ““ decree or final order ” ın clause 3 
of the section 116, Civil Procedure Code and the words “ the subject-matter 7 
in clause I 


In the light of what I have said, ıt follows that I cannot agree with the view 
expressed ın Lakshmanan v Thangam® that the distinction that was drawn ın Venkata- 
subba Rao J 's judgment in Venkilasamı Chettr v Sekkutlı Pillat? between the words 
“decree or final order ” ın clause 3 and the term “‘ subject-matter ” mentioned 
in clause 1 was specifically referred to by the Full Bench without dissent~ There 
was no such distinction drawn by Venkatasubba Rao, J, as pomted out by me 
already and as ın some little confusion erroneously supposed by the learned Chief 
Justice in Gangadara v Subramama’, what was done by him being only to read the 
words “decree or final order,” ın clause 3 ın conjunction with the expression 
“€ the subject-matter’? ın clause 1 Nor was this process of reasoning referred 
to by the Full Bench without dissent as suppésed by th€ Court in Lakshmanan v 
Thangam8, a disapproval of this process of reasoning being, ın my opinion, what 
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1s implied ın the declared declination ef the Full Bench to accept all the observations 
made ın the decision in Venkizasamı Chethi v Sekkutts Pillai! J therefore hold that 
the Full Bench decision in Gangadara v Subramama? has been wrongly understood 
by the Divisional Bench which decided Lakshmanan v v hangam3 and that the true 
view to take of the matter in the existing state of the case-law of this Court and with 
due regard ın particular to the Full Bench ruling ın Gangadaa v Subsumania® 1s 
that ıf quo ad the party seeking leave to appeal the decree sought to be appealed 
against 1s not one of wholesale affirmance, ıt does not matter ın what particular 
or to what extent the variation has taken place or whether the variation wholly 
or to the extent to. which it has gone 1s in favour of the party seeking to. appeal or 
against him In such a case, so long as the statutory requirement of value of the 
subject-matter of the suit as well as of the proposed appeal, inclusive of course even 
of portions on which there have been concurrent findings against the party seeking 
leave to appeal, stands satisfied, the party 1s, ın my opinion, entitled, without show- 
ing that a substantial question of law 1s involved ın the proposed appeal, to a certıfi- 
cate which cannot be limited by the exclusion of such vortions of the subject-matter 
from its ambit is ı 


While this is my view of the matter, on which it follows that the: certificate 
of leave to appeal to the Federal Court asked for ın this case should be granted, 
it goes without saying that even on the narrower view adopted by this Court in 
Lakshmanan v Thangam®, which is what my learned brother is prepared to accept, 
the applicant 1s entitled to the certificate asked for, because this 1s not a case of 
complete variance of the lower Court’s decree on the question of damages, which 
leaves no further grievance to be agitated in this regard before a higher tııbunal 


V.S, Certificate granted 


N 


[THE FEDERAL COURT OF INDİA.) 


[On appeal under section 205 of the Government of India Act, 1935 from the 
judgment of the Patna High Court dated the 1 3th April, 1949]. 


PRESENT "—H. J. Kania, Chief Justice, S Fazt Atı, M. PATANJALI SASTRI, 
MEHRGHAND MAHAJAN AND B.K, MUKRHERJEA, JJ. 





Jatindra Nath Gupta .. Appellant * 
0 - 
The Provınce of Bihar and others i .. Respondents 


Bihar Maintenance of Public Order Act (1947), section 1(3), Provıso—Delegatıon of power to extend duration 
of the Act—If ultra vires the powers of the Bihar Legislature—Government of India Act (1935), Section 92 
(1)—Power of the Governor to extend Act with an ultra vires provision ” 


The Bihar Maintenance of Public Order Act of 1947 came into force on 16th March, 1947 and by 
sub-section (3) of section 1, its Gperation was limited to one year from the date of its commencement 
here was, however, a proviso to the effect “ that the Provincial Government may, by notification, 
on a resolution passed by the Bihar Legislative Assembly and agreed to by the Bihar Legislative Coun- 
cil, direct that this Act shall remain in force fora further period of one year with such modifications, 
if any, as may be specified in the notification”? On the 11th of March, 1948, after a resolution of 
both Houses the Provincial Government issued a notification extending the life of the Actfor one 
year from 16th March, 1948 to 15th March, 1949 By the Bihar Act V of 1949 which came into 
force on the 15th of March,’1949, ın sub-section (3) of sections of the Act, 1947, for the words “for a 
period of one year from the date of its commencement ” the words and figure “ tll the gist March, 
1959 ” were substituted Asgjhe Bihar Act.of 1947, could not of its own force Operate in the Chhota 
Nagpur Division which had been declared 6 bea partially excluded area ” under section g1 of the 
Government of India Act, the Governor of Bihar issued a notification on the 16th of March, 1947, 
directing that the Bihar Act of 1947 should apply to the Chhota Nagpur Division But when the 
lıfe of the Act of 1947 was extended ın 1948, ıt was not followed by fresh notification under 
section 92 (1) of the Government of India Act though subsequently the Bihar Act V of 1949 was 
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extended to that area by a notification The appellants who were arrested ın that area in 
January and February of 1949 under the Bihar Act as extended, applied under section 491, 
Criminal Procedure Code, for their release on the ground that their arrest and detention were 
unauthorised and illegal ınasmuch as the proviso to section 1 (3) of the Act was ultra ures the 
powers of the Bihar Legislature and as such there was no Act ın existence after the expiry of the 
period of one year fixed under the Act and even otherwise the Bihar Act with its extended duration 
was not efféctually brought into operation in that area 


Held (Kama, C F , Mehrchand Mahajan and Mukherjea, 77 ) —The proviso to sub-section (3) of 
section 1 of the Bihar Maintenance of Public Order Act of 1947 was ultra vires in that 1t amounted 
to a delegation of legislative power ‘That Act which was a temporary Act came to an end when 
the one year expired and had not been validly re-enacted when the appellants wete arrested and 
the Governor had no power to adopt ıt to Chhota Nagpur as there was nothing to adopt When 
the Bihar Amending Act V of 1949 was passed there was no Bihar Maintenance,of Public Order 
Act, 1947, ın operation in the Province which could be amended ” 


Patamalı Sastrı, 7—The application of the first proviso to section 1, sub-section (3) of the 
Bihar Maintenance of Public Order Act to Chhota Nagpur by the Notification of 16th March, 1947 
was unconsfitutional and, assuming without deciding, that the enactment of the Proviso by the Pro- 
vincial Legislature was ulira vires and the notification issued by the Provincial Government on the 
11th March, 1948, under that proviso was effective to extend the duration of the Act for one more 
year, 2 fresh notification by the Governor was necessary to bring the extended Act into force ın 
Chhota Nagpur and im the absence of such notification the arrest and detention of the appellants 
must be held to be unauthorised and illegal, 


Fazl Ay, 7 —The proviso to sub-section (3) to sectron Y of the Bihar Act of 1947 1s only a piece 
of conditional legislation and ıt cannot be impugned so far as it confers upon the Provincial Govern- 
ment the power to extend the Act for a furthér period of one year The mere fact that this power 
is coupled verbally with the power to modify the Act will not make the entire proviso void If the 
provision as to modification 1s not valid, 1t can be ignored and the proviso can be read as if that provi- 
sion was not there The notification of the 11th of March, 1948, 1s valid. 


Pet Kama, C # —The power contamed ın the impugned proviso to extend the Act for a period 
of one year, with modifications, if any, is one power and notrtvvo severable powers and 1s legislative 
power Even keeping apart the power to modify the Act, I am unable tc construe the proviso, 
worded as ıt is as conditional legislation by the Provinciat Government Applying the principles 
Jaid down by the Privy Council ın the Queen v Burahand Russel v. Queen, I do not think the extension 
of the Act beyond the first year by the Notifications could escape being classed as delegated legislation 


Per Mehrchand Mahajan, 7 —The proviso which has been assailed in this case, comes within the 
ambit of delegated legislation and 1s thus an improper piece of legislation and void ‘The power 
given ın the proviso to re-enact the Act for another year 1s legislative power and does not amount to 
conditional legislation 


Per Mukherea, 7 —The proviso to section 1 (3) of the Bihar Maintenance of Public Order Act 
must be held to be ultra vires the powers of the Bihar Provincial Legislature and a forttor: it would be 
ultra vires the legislative authority with which the Governor 1s mvested under section 92 (1) of the 
Government of India Act ° R 


Basanta, Chandra Ghose, Advocate, Federal Court, instructed by S. P. Varma, 
Agent, for Appellants | 


SEK Mutra, Government Advocate, Bihar and Senior Advocate, Federal Court 
(Raghunath Fha, Advocate, Federal Court, with him), instructed by Ram Chandra 
Prasad, Agent, for Respondent. 


¥ 


The Court delivered the following 


JUDGMENTS * Kama, C 7 —These are eleven appeals fiom the judgments and 
orders of High Court at Patna, rejecting the applications of the appellants, under 
section 491 of the Code of Criminal Procedure In Case No VI, under an order 
dated the 12th February, 1949 and made by the Provincial Government of Bihar, 
the appellant wasarrested on the 23rd of February, 1949, under section 2 of the. Bihar 
Maintenance of Public Order Act, 1947 Under section 4 of the said Act, the 
grounds for his detention were served on him on the 8th of March, 1949. The 
appellant filed a petition under section 491 of the Criminal Procedure Code before 
the Patna High Court on the 24th of March, 1949 (oHıs petition came for hearing 
before a Special Bench of three Judges and the same was dismissed. They granted 
a certificate under section 205 (1) of the Government of India Act In Cases 
VII to XIII of 1949, the appellants were detained under the provisions of the same 
Act, on different dates in December, 1948 and February, 1949. This difference 
is however immaterial for the decysign of the appeals, The applications undey 
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section 491 of the Code of Criminal Procedure were heard by a Bench of two Judges 
of the Patna High Court On a difference of opinion between the Judges on the 
true interpretation of the Notification, dated 7th March, 1949, a reference was 
made and heard by the same Special Bench of three Judges which dismissed the 
application of the appellant in Case No VI of 1949 ‘The question referred to the 


Special Bench by the Division Bench was o : 
“ whether, assuming that the provisions of section 4 (1) of the Bihar Maintenance of Public 
Order Act, 1949, have been complied with ın these cases the detention of the petitioners 


is illegal ın view of the Notification dated the 7th March, 1949, issued by His Excellency the 
Governor under section 92 (1) of the Government of India Act, 1945 sə 

The Special Bench held that a reference to this notification was not relevant because 
the notification issued by the Governor ın 1947 applying the whole of the Act to the 
Chhota Nagpur Division was valid and operative and therefore the detention of the 
appellants was legal After the Special Bench gave its judgment, the Division 
Bench dismissed the applications of these persons also In cases XIV, XV and 
XVI of 1949, the appellants were detained under orders made by the Provincial 
Government after 15th March, 1949 Their applications under section {91 of the 
Code of Criminal Procedure were dismissed by another Bench of the Patna High 
Court All of them however gave certificates under section 205 (1) of the Govern- 
ment of India Act, 1935 The ‘appellants have therefore brought these appeals 
to this Court They have also filed applications under section 205 (2) of the Govern- 
ment of India Act praying for leave to urge grounds other than the constitutional 
grounds In the view 1 take on one constitutional question, which is common to 
all the appeals, ıt 1s convenient to give one judgment covering all of them 


Section 1 (3) of the Bihar Maintenance of Public Order Act, 1947, provides 
that ıt shall remain ın force for a'perıod of one year from the date of its commence- 
ment. It has a proviso in the following terms — 

“€ Provided that the Provincial*Government may, by notification, on a resolution passed by 
the Bihar Legislative Assembly and agreed to by the Bihar Legislative Council, direct that this Act 
shall remain ın force for a further period of one year with such modifications, if any, as may be specified 
ın the notification ” . 
(The further proviso is not material for the decision of the appeals) By the order 
of the Governor of Bihar, the Chief Secretary issued a notification ın the Political 
Department, Special Section, dated the 16th March, 1947, stating that in exercise 
of the powers conferred by sub-section (1) of section 92 of the Government of India 
Act, 1935, the Governor of Bihar 1s pleased to,direct that the Bihar Maintenance 
of Public Order Act, 1947 (Bihar Act V of 1947) shall apply to the Chhota Nagpur 
Division and to the Santhal Parganas District The Bihar Legislative Assembly 
and the Bihar Legislative Council having passed resolutions to extend the Act for 
a further period of one year, under the order of the Governor of Bihar a notification 
was published ın Government Gazette dated the 11th March, 1948 İt stated that 
in exercise of the power conferred by the first proviso to sub-section (3) of section 1 of 
the Bıhar Maintenance of Public Order Act, 1947 (Bihar Act V of 1947), the Gover- 
nor of Bihar, on a resolution passed” by the Bihar Legislative Assembly and agreed 
to by the Bihar Legislative Council, 1s pleased to direct that the said Act shall remain 
in force for a further period of one year with effect from the 16th March, 1948 
On the 7th of March, 1949, the Governor of Bihar, ın exercise of his power under 
section 92 (1) of the Government of India Act, issued a further notification directing 
that the said Bihar Maintenance of Public Order Act shall apply and shall always 
be deemed to have applied to the Chhota Nagpur Division and to the Santhal 
Parganas District with effect from the 16th March, 1948 On the 15th March, 
1949, Bihar Act V of 1949, being an Act to amend the Bihar Maintenance of.Publıc 
Order Act, 1947, was passed The Act material part 1s in these terms — 

“ Whereas ıt 1s expedient to amend the Bihar Maintenance of Public Order Act, 1947, ın the 


manner hereinafter appearing, ıt 1s hereby enacted as follows — 
ök * ək * * « 


AY 


(2) in sub-section (3) of section 1 of the Bihar Maintenance of Public Order Act, 1947, 
for the words, for a period of one year from the date of 1ts commencement the words and figures 
“dill the şist March, 1950’ shall be substituted ” 
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Following that, on the 12th March, 1949, a public notification was published 
inthe Government Gazette stating that ın exercise of the powers conferred by 
section 92 (1) of the Government of India Act, as adapted by the India (Provi- 
sional Constitution) Order 1947, the Governor of Bihar was pleased to direct that 
the Bihar Act V of 1949 shall apply to the Chhota Nagpur Division and to the 
Santhal Parganas District. 


On behalf of the appellants ıt was argued before us that section 92 of the Govern- 
ment of India Act conferred on the Governor of Bihar legislative powers The 
words of sub-section (1) clearly exclude the.application of any Dominion or Pro- 
vincial Act to the excluded area unless the Governor, by public notification, 
directs it to be applied to that area In gıvıng such direction, he is given powe1 
also to direct that the Act shall have effect subject to such exceptions or modifi- 
cations, as he thinks fit Under section 92 (2), the Governor 1s given powers to 

-legislate independently for that area He ıs given the wide power to override 
the Acts of the Central or Provincial Legislature, but subject to the consent of the 
Governor-General being obtained ın such case. It was argued that the two partg 
of the section thus confer complete legislative powers on the Governor over the 
excluded or partially excluded area to the exclusion of the legislative powers, both 
of the Dominion and Provincial Governments ‘The powers contained in both 
parts of the section were therefore clearly legislative powers The nature of the 
power of the Governor contained ın section 92 (1) of the Government of India 

, -Act, 1935, was debated before this Court ın Chotturam and others v Commissioner of 
Income-tax, Bihar! Emphasising that as the Governor had’power also to modify 
the Act of the Dominion or Provincial Government, the Court held that the power 
given to the Governor under section 92 (1) was legislatrve In my opinion, it 
1s not necessary to discuss the question fugther ın the present case İt 1s not disputed 
by either party that the power given to'the Governor under section 92 (1) is legis- “ 
lative power and was to be exercised ın his individual discretion, under the Constı- 
tution Act as ıt existed in March 1947 


The main discussion 1n all the appeals centred round the proviso-to section I (3 
in the Bihar Maintenance of Public Order Act, 1947, quoted above On behalf of the 
appellants, 1t was argued that this Act (and the proviso to section 1 (3) 1s included 
in the Act) was enacted by the Bihar Provincial Legislature Section 1 (3) pres- 
cribed the life of the Act as one year The proviso contained a power to extend the 
operation of the Act for a further period of one year by the resolutions of the two 
Houses of Legislature of the Province and further gave the Provincial Government 
the power of modification, if any, of the Act It was contended that the power to 
extend the hfe of an Act, beyond the prescribed period, was clearly legislative 
power and the Provincial Legislature had no power by the proviso to delegate 
this power to the two Houses of the Legislature of the Province Of Bihar so as to 
extend the lıfe of the Act by their resolutions only It was urged that this 1s not 
conditional legislation at all, because the power of modification 1s an essential charac- 
teristic of the power given by the proviso ‘That gives power to the authority named 
in the proviso to make changes ın the Act passed by the Legislature Such power 

* of modificatıon—and there 1s no limitation to the extent of the modifications ın the 
Act permitted to be made, under the power—is therefore necessarily legislative 
power It was pointed out that the Government of India Act 1s divided ın different 
parts and part III deals with the Governor’s Provinces Chapter IIT of that part 
contains the general provisions relating to the Provincial Legislature Section 60 
in that Chapter provides that there shall, for every Province, be a Provincial Legis- 
lature which shall consist of His Majesty represented by the Governor and two 
Chambers ın the Province of Bihar İt was therefore contended that the Provincial 
Legislature had created by the Proviso an entirely new body consisting of the two 
Chamncrs -nly to make legislation It was further urged that the legislative 
proce ' re prescribed ın section 73 and subsequent sections of the Constitution Act 
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was substituted by the special procedure of making legislation by resolutions 
only of the two Chambers of the Province It was contended that the creation of 
such a legislative body by a Subordinate Legislature like the Bihar Legislature 
was ın contravention of the provisions of the Constitution Act and therefore any 
extension of the life of the Act made by such a body ın accordance with the terms 
and procedure of the proviso was ultra vires the Provincial Government * This was 
argued not to be a case of conditional legislation as the Legislature,had not passed 
the Act itself and made its operation, either as to 1ts commencement or the area, 
dependent on the order of an extraneous authority i 


On behalf of the respondent it was not disputed that to the extent the proviso 
conferred the power of modification ıt was legislative power. But ıt was argued 
that only that portion of the power might be considered ultra vires and therefore 
excluded from the proviso. It was pointed out that by their resolutions the two 
Chambers and the Provincial Government had made no modifications ın the Act. 
The power to extend the legislation for one year more was legislative power but was 
conditional legislation and therefore 1t was not ultra vires the Provincial Government. 

ur attention was drawn to a decision of the Allahabad High Court in Gaurinandan 
v. Rex 

In my opinion, the contention of the appellants on this point is correct The 
proviso contains the power to extend the Act for a period of one year, with modifi- 
cations, if any It 1s one power and not two severable powers ‘The fact that 
no modifications were made ın the Act when the power was exercised cannot help. 
in determining the trie nature of the power. The power to extend the operation 
of the Act beyond the period mentioned in the Act prima facie is a legislative power. 
It ıs for the Legislature to state how long a particular Iegislation will be in operation 
That cannot be left to the discretion-of some other body The power to modify 
an Act of a Legislature, without any limitation on the extent of the power of modifi- 
cation, is undoubtedly a legislative power. It ıs not a power confined subject to 
any restriction, “imitation or proviso (which is the same as an exception) only. 
It seems to me therefore that the power contained ın the proviso 1s legislative. Even 
keeping apart the power to modıfy'the Act, I am unable to construe the proviso, 
worded as it 1s, as conditional legislation by the Provincial Government Section 1 
(3) and the proviso read together cannot be properly interpreted to mean that 
the Government of Bihar ın the performarice of its legislative functions had 
prescribed the life of the Act beyond one year. For its continued existerice 
beyond the period of one year it had not exercised its volition or judgment but 
left the same to another authority, which was not the legislative authority 
of the Province The proviso is framed in the affirmative form, stating that 
it shall be extended for a period of one year by the Provincial Government on a 
resolution passed by the two Chambers 1 also think that on a crue construction 
of the proviso this power of legislation to extend the life of the Act beyond the 
first year 1s not left in the legislative body established by the Government of India 
Act for the Province, but ın a different body For the extension of the Act beyond 
the first year, the consent of the Governor of the Province_1s not required 
under the proviso While section 69 of the Constitution Act makes the Governor 
an essential part of the Government of the Province ın performing its legislative 
functions, the procedure laid down for the extension öf the Act beyond the first 
year 1s also different from the procedure prescribed under section 78, etc., of the 
Constitution Act. Applying the principles laid down by the Judicial Committee 
of the Privy Council in The Queen v Burah” and Russell v The Queen®, I do not 
think the extension of the Act beyond the first year by the notifications can escape 
being classed as a delegated legislation It 1s not and cannot be disputed that 
delegated legislation will be ultra veres 


On behalf of the respondent ıt was argued that even though there might be 
defect in this legislation, when passing orders on the applications made under 
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section 491 of thé Criminal Procedure Code, the Court has to decide whether 
according to the law then in existence the appellants should be released. It was 
pointed out that by Bihar Act V of 1949, the words “ for a period of one year from 
the date of its commencement ” ın section 1 (3) of the Bihar Maintenance of Public 
Order Act, 1947, were substituted by the words ‘“‘ till the 31st March, 1950”. 
It was argted therefore that the Bihar Maintenance of Public Order Act, 1947, 
was in operation in the Province of Bihar throughout and by the notification issued 
by the Governor on the 18th of March, 1949, the Act was similarly in operation 
in the Chhota Nagpur Division It was therefore contended tbat the appellants 
could not be released. In my opinion this contention has no substance. Bihar 
Act V of 1949 1s an amending Act Itisnotanew Act It purports only to amend 
the Bihar Maintenance of Public Order Act, 1947 That Act, which was a tem- 
porary Act, as its duration was fixed for one year by the Act itself, came to an end 
when the first year expired. "The result ıs that when the Bihar Amending Act V of 
1949 was passed, there was no Bihar Maintenance of Public Order Act, 1947, ın 
operation in the Province which could be amended and the notification of the 
18th March, 1949, issued ın the name of the Governor, could not improve the 
position. As regards temporary legislation, it is stated ın Craies on Statute Law 
(4th Edition) that every statute for which no time is limited 1s called a perpetual 
Act and continues in force until ıt is repealed If an Act contains a proviso that 
it 1s to continue ın force only for a certain specified tıme, it is called temporary Act. 
As a general rule and unless it contains some special provisions to the contrary, 
after a temporary Act has expired, no proceedings can be taken upon it as it ceases 
to have any further effect In England, ıt 1s the practice to pass an Expiring Laws 
Continuance Act each session and to put into a schedule each temporary Act which 
ıt 1s intended to continue. When, however, an Act 1s not continued by a further 
statute, before the expiration of the time mentioned in the temporary Act, but a 
bill has been introduced for 1ts extension which has not been passed and therefore 
has not become a statute, it 1s provided by the Acts of Parliament Expiration Act, 
1808, that if the bill subsequently becomes a statute it would be considered as if it 
had been a statute from the date the bill was introduced The necessity of passing 
those Acts in England lends strong support to the view that once a temporary Act 
ceased to be ın operation, because the period mentioned ın it had passed, if the 
measure has to be brought into operation again, fresh legislation must be resorted 
to. Under the circumstances, this contention of the respondent cannot support the 
detention of any of the appellants. 


On behalf of the appellants, several other grounds mentioned ın their petitions 
were raised and argued In view of my conclusion ın respect of the proviso to sec- 
tion I (3) ıt ıs not necessary to deal with those arguments In the same way it is 
not necessary to deal with the application for leave to urge further grounds under 
section 205 (2) of the Government of India Act, although I must say that if the 
decision on the constitutional questions had gone against the appellants, I would 
not be prepared to entertain the applications under section 205 (2) 


The result ıs that all the appeals are allowed. In my opinion ın place of the 
7 Of as Court, the order that the appellants should be released, should be 
substituted. 3 


Patamalı Sastrı, 7 — These appeals arise out of applications made to the High 
Court of Judicature at/Patna under section 491 of the Code of Criminal Procedure 


-for the release of the appellants who are under detention ın pursuance of orders 


purporting to be made by the Governor of Bihar under section 2 (1) (a) of the Bihar 
Maintenance of Public Order Act, 1947 (hereinafter referred to as “ the Act”) 

The High Court dismissed the applications holding that the detention was not illegal 
and certified ın each case that a substantial question of law as to the interpretation 
of section 92 (1) of the Government of India Act, 1935, was involved 


The detenus were arrested in the Chhota Nagpur Division of Bihar, some in 
January and the others in February, 1949, Their main contention is that the Act 
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was not ın effective operation ın the Chhgta Nagpur Division at the time when 
they were arrested and the orders for their detention were made ‘The Act came 
into force on 16th March, 1947 and by section 1 (3) its operation was limited 
to one year from the date of its commencement ‘There was, however, a proviso 
to the effect that 


v “the Prowncial Government may, by notification on a resolution passed by the Bihar Legis- 
lative Assembly and agreed to by the Bihar Legislative Council, drrect that this Act shall remain 
ın force for a further period of one year with such modrfications, if any, as may be specified in the 
notification ” - 

Although by section 1 (2) the Act was declared to extend to “ the whole of the 
Province of Bihar,” it could not of its own force operate in the Chhota Nagpur 
Division which had been declared to be “a partially excluded area” under section 


“gı of the Government of India Act, as section 92 (1) provides, znter ala, that 


““ notwithstanding anything ın this Act, no Act of the Federal Legislature or of the Provincial 
Legislature shall apply to an excluded area or a-partially excluded area unless the Governor by public 
notification so directs ” ? : 

The Governor of Bihar accordingly issued a public notification (No goo, dated the 
16th March, 1947) ın exercise of his powers under that section directing that the 
Act should apply to the Chhota Nagpur Division On the 11th March, 1948, ze, 
a few days before the Act was due to expire, its life was extended for a further period 
of one year from the 16th March, 1948, by the Provincial Government on a Resolu- 
tion passed by both Houses as required by the proviso to section 1 (3) already referred 
to This extension, however, was not followed by a fresh notification of the Governor 
directing its application to Chhota Nagpur and it 1s the appellant’s contention that, 
ın the absence of such a notification, the Act with its extended duration was not 
effectively brought into operation in that area in view of the provisions of section 
g2 (1) of the Government of India Act, with the result that the appellant’s arrest 
and detention were unauthorised and illegal The appellants ın cases Nos 7 to 13, 
accordingly applıed under section 491 of the Code of Criminal Procedure on 21st 
February, 1949, and the applications were heard by the Chief Justice and Nageshwa 

Prasad, J , and judgment was reserved on 7th March, 1949 : . 


On the latter date, however, the Governor issuéd a public notification under 

section 92 (1) directing that the Act : 
“ shall apply and shall always be deemed to have been applied to the Chhota Nagpur 

Division and to the Santhal Parganas District from 16th March, 1948” 
When thıs was brought to the notice of the-learned Judges they heard further 
arguments as to the effect of this notification and came to different conclusions. 
While both agreed that the Governor’s power under section 92 (1) was legislative 
in character and that without afresh notification by him the Act as extended for one 
more year could‘not validly be brought into force in Chhota Nagpur, they differed. 
as to the retrospective effect of the notification of 7th March, 1949 ‘The learned 
Chief Justice Beld that the Governor had the power under section 92 (1) to apply 
the Act retrospectively which must accordingly be deemed to have continued in 
operation ın Chhota Nagpur after 16th March, 1948, and thus legalised the detention 
Nageshwar Prasad, J , on the other hand, was of opinion that the Governor’s power 
of legislation under section 92 (1) was limited and did not enable him to validate 
past acts or to apply statutes retrospectively to excluded or partially excluded areas 
and-the deterition was, therefore, illegal In view of this difference of opinion 
they referred the question to a bench of three Judges under clause 28 of the Letters 
Patent The reference was heard by Meredith, Shearer and Imam, JJ , along with 
the application of the appellant ın Case No 6 who had, in the meanwhile, applied 
for his release on similar grounds ‘The learned Judges were of opinion that, the 
Governor having applied the whole of the Act, including the proviso to section 1 (3) 
to Chhota Nagpur by his notification of 16th March, 1947, the Act was ın force in 
that area for whatever its duration might eventually be, and” when ıt was extended 
for another year from 16th March, 1948, by the Provincial Government ın exercise 
of its powers under the proviso after fulfilling the conditions therein laid down 


” 
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such extension was operative ın Chhota Nagpur as well Such extension by noti- 
fication by the Provincial Government was not fresh legislation which would need 
a fresh notification by the Governor under section 92 (1) to iemove the bar to its 
operation in Chhota Nagpur In this view, they thought that the notification of 
“th March, 1949, was unnecessary for legalısıng the detention, but they expressed 
the view that the Governor acting under section 92 (1) had no power to apply an 
Act retrospectively They answered the question referred accoidingly, and dıs- 
mussed the application of the appellant ın Case No 6 rejecting his other contentions 
and holding that his detention was not illegal ‘The applications in Cases Nos 7 
to 13 were subsequently dismissed, confolmabiy to the opinion of the Special Bench, 
by the Division Bench which originally heard those applications Following the 
decision of the Special Bench the applications of the appellants ın Cases Nos 14 
to 16 were also dismissed 

In Chatturam and others v Commissioner of İncome-tax, Bıhaı 1, this Court expressed 
the view that when the Governor made a notification under section 92 (1) of the 
Constitution Act he exercised a legislative power It may be mentioned here in 
passing that Meredith, J . appears to have understood the decision ın the above- 
mentioned case as holding that the Governor exercised a leyislative power onlv 
when he applied an Act with modificauons ‘This is a misapprehension The 
power of modification was stressed and relied on ın that case only as throwing light 
on the true nature of the power conferred under section 92 (1) On this view, the 
question arises whether, in applying the proviso to section 1 (3) of the Act to Chhota 
Nagpur, the Governor exceeded his power under section 92 (1) of the Government 
of India Act, 1935 “The proviso leaves it to the discretion of the Provincial Govern- 
ment and the two Chambers of the Provincial Legislature to prolong the duration 
of the Act for a further period of one year with such modifications as they may 
think fit This, in my opinion, is also a legislative power and not a matter of mere 
admınıstratıve discretion It was accordingly suggested that the delegation of 
such a power was beyond the competence of the Provincial Legislature and that 
the proviso was ula vires and void On the other hand, learned counsel for the 
respondent, submitted, that ıt was only a case of “ conditional legislation ” such 
as was held to be within the competence of Legislatines with plenary poweıs ın 
Queen v Burah?, Russell v Queen® and Kıng-Empero v Benoan Lal Sarma* In the 
first-mentioned case, their Lordships appear to have regarded the powe1 entrusted 
under section 39 of Act XXIII of 1861 to. the Local Government of extending the 
Code of Civil Procedure of 1859 to certain areas 

“ subject to any restrictions, limitation or proviso which the Local Government may think 

proper ” 
as an instance of valid conditional legislation although alteration of an enactment 
by way of “ restriction, limitation or proviso ” mav involve the exercise of a legis- 
lative power as much as its “ modification,” which is only a more comprehensive 
term Their Lordships criticised the view taken by the majority of the Judges 
of the Calcutta High Court on two giounds They pointed out that the Indian 
Legislature was not ın any sense an agent or a delegate of the British Parliament 
in exercising its legislative powers, as was supposed ‘That Legislature, when acting 
within the limits defined by the Imperial Parliament, had plenaıy powers of legis- 
lation - 


“ as large and of the same nature as those of Parliament itself”” . 
Secondly, they observed that the decision of the majorıtv rested upon a mistaken 
view of the “nature and principles of legislation ” Legislation could be either 
absolute or conditional on the use of “ particular powers ” or on the exercise ofa 
“ lumıted discretion”? by local administrative authorities In the particular case 
before them they held that ge © 
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“the proper Legislature has exercised its judgment as to place, person, laws, powers ”, 


but left to the Lieut -Governor, “the time and the mannel” of caitying the legislation 
(for removing certain districts from the jurisdiction of the High Court) into cflect. 
But neither ın this, which 1s the leading case on the point, nor in the subsequent 
decisions already referred to, 1s anv clear ındıcatıon discernible as to the true dividing 
line between a “limited discretion”? whose delegation is permissible and a legis- 
lative power which cannot constitutionally be delegated It 1s not easy,nor perhaps 
wise to attempt to define the limits beyond which the one broadens into the other. 
While ıt may be a satisfactory working test ın many cases to see whether the power 
delegated 1s a legislative power, it may not always be a conclusive test The trend 
of modern legislative practice has been ın favour of conferrmg on admınıstratıve 
authorities the power of making rules and bye-laws which may, ın a certain sense, 
be said to be legislative It ıs, however, unnecessary to pursue this point further, 
as I am of opinion that, whether or not 1t was competent for the Provincial Legis- 
lature to enact the proviso in question, the Governor, acting under section 92 (1) 
of the Government of India Act had no power to direct that the proviso should 
apply to Chhota Nagpur. For, the power under section 92 (1), though ıt may be 
legislative ın character, 1s a very limited power and has been specially vested in 
the Governor whose personal discretion and judgment are an important factor in 
its exercise The securing of “ the peace and good government ” of the partially 
excluded areas ıs made the “‘special responsibility’ of the Governor under sec- . 
tion 52 (1) (e), ın respect of which he is to exercise his individual judgment under 
sub-section (3) “This arrangement, which “ excludes”” those areas from the pur- 
view of normal legislation, had its origin, as 1s well known, ın the consideration that 
the people inhabiting those areas were not, on account of their primitive or back- 
ward condition, fully capable yet of safeguarding their welfare by joint political action 
in the Legislatures of the country,and might otherwise suffer neglect or oppression 
The Govérnor 1s thus made the sole judge as to whether an Act of the Provincial 
Legislature 1s suitable for application to those areas, having regard to their peculiar 
needs and local conditions which greatly vary from those prevailing in the rest 
of the Province His divesting himself in effect of this personal 1esponsıbılıty 
and delegating ın advance to that very Legislature the discretion as to whether 
or not to prolong the operation of the Act in those areas for another year from 16th 
March, 1948—for, his application of the proviso to Chhota Nagpur could mean 
nothing less—amöunted, ın my opinion, to abdication of his function ın that regard. 
Such a shifting of the burden of his responsibility could not have been contem- 
plated by section g2 (1) of the Government of India Act It follows that the applı- 
cation of the first proviso to section I, sub-section (3) of the Act to Chhota Nagpur 
by the notification No goo, dated the 16th March, 1947, was unconstitutional 
and, assuming, without deciding, that the enactment of the proviso by the Provin- 
cial Legislature was zn vires, and the notification issued by the Provincial Govern- 
ment on the 11th March, 1948, under that proviso was effective to extend the duration 
of the Act'for one more year, a fresh notification by the Governor was necessary 
to bring the extended Act into force ın Chhota Nagpur, and ın the absence of such 
notification the arrest and detention of the appellants must be held to be unautho- 
rised and illegal. In this view it 1s unnecessary to consider the other contentions 
raised on behalf of the appellants 


It was argued by the respondent’s learned counsel that the Bihar Act V of 
1949, which came into force on 15th March, 1949 and which was applied by the 
Governer by a notification under section 92 (1) to Chhota Nagpur, having amended 
the Act of 1947 by the substitution of the words and figures ““ till the 31st March, 
1950 ” for the words “‘ for a period of one year from the date ofits commencement ” 
ın sub-section (3) of section 1 of the Act of 1947, the arrest and detenaon of the 
appellants were retrospectively legalised ‘This argument cannot he accepted If, 
as I have held above, the Governor’s notification No goo, of 16th March, 1947, 
was operative ın so far ıt purported to apply the proviso to Chhota Nagpur, the 
Act must be taken to- have expired in that area on 15th March, 1948, notwith- 
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standing the notificatıon of the, Provincial Government of 11th March, 1948, pur- 
porting to extend ıt from 16th March, 1948 to 15th Maich, 1949 Even if the 
Act was kept ın force ın the rest of the Province by such notification when the amen- 
ding Act No V of 1949 was passed and was effectually amended thereby, noti- 
fication by the Governor under section 92 (1) which accompanied the amending 
Act could not effectually bring the amendment into operation in Chhota Nagpur, 
where the Act had already expired and was no longer in force at the tıme of 


the last mentioned notification 3 


Reliance was alfo placed on behalf of the respondents on the Governot's notı- 
fication of 7th March, 1949, as validating the arrest and detention of the appellants. 
That notification, ıt will be recalled, purported to extend the Act of 1947 fetros- 
pectively from the 16th March, 1948 All the learned Judges excepting the Chief 
Justice ın the Court below were of opinion thatit was beyond the power of the Gov- 
ernor to apply an existing Act with retrospective effect, and 1 share that opinion As 
already pointed out, the Governor’s only power under section 92 (1) 1s to apply 
an existing Act of the Central or Provincial Legislature to excluded or partially 
excluded areas and ıt 1s only on such application by him that the Act can begin 
to operate ın those areas ‘This implies to my mind that he cannot by his noti- 
fication apply an Act retrospectively, that 1s to say, make ıt operate even prior to 
the date of his notification 1 am therefore of opinion that the notification of 
the 7th March, 1949, 1s of no avail to the respondents 


In the result, the appeals are allowed and the appellants will be set at liberty 
forthwith - . 


Mahajan, ? —-Yhe appellant, Jatindra Nath Gupta, at present detained ın 
the Hazaribagh Central Jail, 1s an employee of Messrs Jagyrwan Trambaklal & 
Co , coal merchants at Calcutta and was at the time of his arrest on oğrd February, 
1949, ın charge of their Jharia office as manager He was served with an order 
of detention purported to have been passed by the Governor of Bihar on 17th 
February, 1949, under the Bihar Maintenance of Public Order Act, 1947 On 24th 
March, 1949, an application was filed in the High Court of Patna under section 
491 of the Code of Criminal Procedure challenging the legality and propnety 
of the detention (Criminal Miscellaneous No 149 of 1949) ‘This was dismissed 
by a Special Bench of the High Court consisting of Meredith, Shearer and Imam, 
JJ, on ısth April, 1949 It was certified under section 205 of the Government 
of India Act that the case involved a substantial question of law as-to the inter- 
pretatıon of the various sections of the said Act “This appeal has been preferred - 
to this Court on the foot of that certificate and as invariably happens ın all such 
cases, an application has been made for leave to argue other pomts This applı- 
cation however does not require any serious consideration as the points raised 
are not of such exceptional importance as to incline us to re-open the case on the 
merits ın the exercise of the jurisdiction vested ın us under sub-clause (2) of section 
205 of the Constitution Act 


As regards the constitutional issue, ıt les within a narrow compass The 
facts* which raise this point are these the Bihar Maintenance of Public Order 


Act, 1947 (Act V of 1947) came into force on 16th March, 1947 Sub-clause (3) 
of section 1 of the Act says .. 


“ Tt shall remain ın force for a period of one year from the date of 1ts commencement 


Provided that the Provincial Government may, by notification, on a resolution passed by the 
Bihar Legislative Assembly and agreed to by the Bihar Legislative Council, direct that this. Act shall 


remain ın force for a further period of one year with such modifications, if any, as may be specified 
in the notification » i a ə 


On the 11th March, 1948, after the resolution of both the Houses the Provincial 
Government issued a notification extending the hfe of the Act for one year from 
the 16th March, 1948, to the 15th March, 1949 By Bihar Act V of 1949, which 
came into force on 15th March, 1949, ın sub-section (3) of section 1 of the Act 
of 1947 for the words “fora period of one year from the date of its commencement,” 
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the words and figure “ till the gist March, 1950,” were substituted It is thus 
clear that the Bihar Maintenance of Public Order Act, 1947, 1s a statute of the 
Provincial Legislature and can be said to be ın force ın Bihar with effect from 
16th March, 194.7, and its life will expire on 31st March, 1950 


Chhota Nagpur, within which area the appellant was arrested, though a part 
of the Province of Bihar, is a partially excluded area and is outside the reach of the 
legislative power of the Provincial Legislatuie ‘Though section 99 of the Govern- 
ment of India Act, 1935, enacts that a Provincial Legislature may.make laws for 
the Province or for any part thereof, excluded and partially\excluded areas have 
been removed from the field of legislation of this Legislature by section g2“of the 
Act *Thıs section is ın these terms 

“ (1) The executive authority of a Province extends to excluded and partially excluded areas 
therein, but, notwithstanding anything ın this Act, no Act of the Dominion Legislature or of the Pro- 
vincial Legislature, shall apply to an excluded area on a partially excluded area, unless the Governor 
by public notification so directs, and the Governor in giving such a direction with respect to any 


Act may direct that the Act shall ın its application to the area, or to any specified part thereof, have 
effect subject to such exceptions or modifications as he thinks fit 


(2) The Governor may make regulations for the peace and good Government of any area ina 
Province which 1s for the time being an excluded area, or a partially excluded area, and any regulations 
so made may repeal or amend any Act of the Dominion Legislature or of the Provincial Legislature, 
or any existing law, which 1s for the tıme being applicable to the area ın question 


Regulations made under this sub-section shall be submitted forthwith to the Governor-General 
and until assented to by him shall have no effect ” 


The first part of the section extends the executive authority of a Province to excluded 
or partially excludéd areas, z € , ın regard to the exercise of executive authority, 
excluded areas stand on the same footing as the rest of the Province As regards 
legislative power, the Provincial Legislature is completely deprived of ıt ın these 
cases The statute ın unambiguous words enacts that 


€ notwithstanding anything ın this Act, no Act, of the Dominion Legislature or of the Pro- 
vincial Legislature, shall apply to an excluded area or a partially excluded area.” 


Having deprived the Provincial Legislature of its plenary powers of legislation 
over such areas, the section proceeds to confer a power on the Governor of a Piovince 
to make laws for such areas It does ıt in two ways In the concluding part of 
section 92 (1), it empowers the Governor to direct bv public notrfication that a 
Provincial Act shall ın its applıcatıon'to the excluded area, or to any specified part 
thereof, have effect subject to such exceptions or modifications as he thinks fit 
It necessarily follows from this provision that the Governor is constıtuted'as the 
legislative authority for the excluded parts as the Parliament has conferred on him 
the power to modify an Act of the Provincial Legislature or to make exceptions ın 
ıt before giving effect to itin that area Unless the Governor has legislative power 
co-extensive with the Legislature of that Piovince, it is difficult to see how he can 
have the power to modify a statute of that Legislature It is in the exercise of his 
legislative authority that the Governor can without any exceptions or modıficatıons 
adopt as his own the Provincial Act as such and notify thatit shallapply to excluded 
areas No sooner the notıficatıon 1s issued, the Provincial statute becomes law in 
that area, not because of the authority of the Provincial Legislature but by virtue 
of the law-making power ofthe Governor If the Governor thinks it fit to modify 
a statute or make exceptions in ıt, he 1s empowered to do so (C£ Chatturam 
and others v Commissioner of Income-tax, Bihar?) It1s obvious that under section 92 (1) 
the scope of the legislative power of the Governor is not larger than the scope of 
the statute of the Provincial Legislature He has no power to enlarge the statute 
or extend 1ts scope under section 92 (1) oLımıts have been Jaid down within which 
his power extends "The condttion precedent for the exercise of the power conferred 
is the pre-existence of a statute of the Provincial Legislature . If no such statute 
has been passed by that Legislature, no occasion can possibly arise for the exercise 
of the legislative power of the Governor under section 92 (1) The second limit 





ı (1947)2 MLJ 432: 1947 F.LJ 92 (1947) FGR. 116, : 


- 


“A 


İTİ TATINDRA NATH GUPTA 27. PROVINGE OF BIHAR (F.G). 367 


laid down 1s that the scope of the statute of the Provincial Legislature is the outside 
reach of the Governor’s power He cannot go beyond ıt, he must function within 
ıt He can subtract from its provisions and can modify it | If the statute 1s not 
retrospective, he cannot make ıt retrospective by his notification as ıt would amount 
to going beyond the range of the Provincial statute, the existence of which alone 
brings intö play the powers of the Governor He can, of course, give effect to the 
statute by, the notification ın the excluded areas from the date of its commencement 
İt will thus be seen that a limited field of legislation has been given to the Governor 
under section 92 (1) regarding excluded areas or ‘partially excluded areas He 
can exercise his legislative power within that field but he cannot- trespass beyond 
the prescribed lımıts 


section 92 (2), however, gives the Governor plenary power of. legislation 
concerning excluded areas by framing regulations He may repeal or amend 
any Act of the Dominion Legislature orof the Provincial Legislature or any existing 
law He has sovereign authority to legislate for an excluded area subject to the 
assent of the Governor-General Unless a law made for the peace and good govern- 
ment of an excluded area has beenassented to by the Governor-General, ıt can have 
no effect. ‘hus wherever a Governor wishes to act at his own ınıtıatıve and 
wants to make laws, he can make them acting in his sovereign legislative authority 
by himself with assent of the Governor-General , but when he wishes to adopt a 
line of convenience and wishes not to legislate in exercise of his powers under 
section 92 (2) and subject to its safeguards and acts under section g2 (1), then he 
can only do so subject to the conditions and limitations provided therein 


As already mentioned, the Bihar Maintenance of Public Order Act, 1947, 
came into force on the 16th March, 1947 The Governor acting under section 
92 (1) applied it in its entirety including the proviso to sub-section (3) of section 1, 
to Chhota Nagpur on the same date by notification No goo (Extraordinary) Acting 
under the proviso the Provincial Government on the 11th March, 1948, extended 
by notification the life of the Act by one year Having applied the proviso to 
Chhota Nagpur and having delegated to the Provincial Government the power 
to extend the lıfe of the Act, provision for which already emsted within the four 
corners of the statute, the Governor assumed that he need issue no second noti- 
fication undeı section 92 (1) for giving validity to the extension of the lıfe of the 
Act in the excluded area Accordingly, no notification was issued in terms stating 
that the life of the Act had been further extended by one year so far as Chhota 
Nagpur was concerned. 


The appellant was served with a detention order in February, 1949. When 
he raised the question of the propriety of his arrest ın his petition under section 491, 
the Governor was advised to issue a validating notification on 7th March, 1949, 
No 3430-C, saying that the Act stood extended by one year to Chhota Nagpur 
from 16th March, 1948, and that it should be deemed that it always had applı- 
cation there This notification was impugned on the ground that under section 
g2 (1) the Governor could not exercise his powers with retrospective effect When 
by the Bihar Act of 1949 the life of the Act was extended to 31st March, 1950, 
by substituting the words already quoted in the Act of 1947, the amending Act 
was applıed to Chhota Nagpur by a notification of the Governor, dated 1 5th 
March, 1949 


The questron to decide is whether on the date of the appellant’s airest the 
Bihar Maintenance of Public Order Act;~1947, was validly ın force in Bihar and 
also in the excluded area On behalf of the detenu it 1s contended that the Act 
had come to an end as the one year period for which it was to remain in force 
expired on 16th March, 1948, and that the proviso to sub-clause (3) of section 1 
of the Act was void as it amounted to delegation of legislative power by the Piovin- 
cial Legislature and this it was not empowered to do İt was argued that a Legis- 
lature 1s not permitted to abdicate or transfer to otheis the essential legislative 
functions with which it is invested. The attack on the proviso is this. that it 
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amounts to an improper delegation of the powers of the Provincial Legislature 
If this contention has force and the proviso to sub-clause (3) of section 1 1s ultra 
vires of the Bihar Provincial Legislature, then it follows that the Act ceased to be 
law in Bihar on 16th March, 1948, and on the relevant date of the arrest of the 
appellant neither that Act was ın force in Bihar nor could the Governor legitimately 
issue any notification prospectively or retrospectively applying a non-existing Act 
under section 92 (1) to Chhota Nagpur The result would be that the detention of 
the appellant would be illegal and it shall have to be directed that he be released 


It was observed by their Lordships of the Privy Council in Kıng-Empeo v 
Benoarı Lal Sarma? that + 


“Tt ıs undoubtedly true that the Governor-General acting under section 72 of Schedule IX 
must himself discharge the duty of legislation there cast on him, and cannot transfer it to other 


authorities ” 

This observation applies with equal force-to cases of all legislative authorities. 
They are not allowed to transfer to others the essential legislative functions with 
which they are invested. İt has therefore to be determined whether the proviso 
offends against the maxim delegaius non potest delegare. Distinction between dele- 
gation of power to make the law which necessarily involves a discretion as to what 
it shall be, and conferring discretion or authority as to its execution to be exercised 
under and in pursuance of the law 1s a true one and has to be made mn all cases 
where such a question is raised In cases of conditional legislation, on fulfilment 
of the condition the legislation becomes absolute But ın cases of delegated legis- 


lation, the delegate has to take a decision whether that legislation 1s to continue 
or has to be modified, amended or varied 


The proviso which has been assailed ın this case, judged on the above test, 
comes within the ambit of delegated legislation and is thus an ımproper piece of 
legislation and void ‘Tomy mınd, ıt not only amounts to abdication of legislative 
authority by the Provincial Legislature, it goes: further and amounts to setting 
up a parallel Legislature for enacting a modified Bihar Maintenance of Public Order 
Act and for enacting a provision ın it that that Act has to be enacted fora further 
period of one year. careful analysis of the proviso bears out the above conclusion. 
İt may be asked what does the proviso purport to do in terms and ın substance ” 
The answer ıs that ıt empowers the Provincial Government to issue a notification 
saying that the Provincial Act shall remain in force for a further period of one year 
with such modifications, if any, as may be specifiedin the notification Asstated.in the 
earlier part of this judgment, unless the power of the Provincial Government 1s 
co-extensive with the power of the Provincial Legislature, it is difficult to see how 
it can have the power to modify a statute passed by that Legislature Modification 
of statute amounts to re-enacting ıt partially It involves the power to say that cer- 
tain parts ofıt are no longer parts of the statute and that a statute with X sections 
ıs now enacted with Y sections In the act of modification is involved a legislative 
power as a discretion has to be exercised whether certain parts of the statute are to 
remain law ın future or not or have to be deleted from it The power to modify 
may even involve a power to repeal parts ofıt A modified statute 1s not the same 
as original statute. It is a new Act and logically speaking, it.amounts to enacting 
a new law The dictionary meaning of the word “ modify” ıs to make some- 
thing existing much less severe or to tone it down or to make partial changes ın 
ıt. What modifications are to be made ın a statute or whether any are necessary 
1s an excrcise of law making power and cannot amount merely to an act of execution 
of a power already conferred by the statute The extent of changes 1s left to external 
authority, 7¢, the Provincial Government. Nothing is here being done in pur- 
suance of any law What ıs being delegated ıs the power to dete1mine whether 
a law shall be ın force after ıts normal life has ended and if so, what that law will 
be, whether that what was originally enacted or something different The body 
appointed as a delegate for declaring whether a penal Act of this character shall 
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have longer lıfe than originally contemplated by the legislature and if so, with what 
modification, 1s a new kind of legislature than entrusted with the duty under the 
Government of India Act, 1935 Under section 99 of the Act, a Provincial Legis- 
lature alone can make laws for a Province The legislative procedure for enacting 
such laws 1s laid down by sections 73, 74 and 75 of the Act and when a Bill is passed 
by the two Houses of Legislature and 1s assented to by the Governor, ıt becomes 
law ; but under the proviso, it 1s said that the Provincial @vernment can modriy 
the law on a resolution of the two Houses and a new legislative authority 1s vested 
by the proviso ın the Provincial Government as a substitute for the authority consti- 
tuted under the Government of India Act, 1935, for modifying or enacting a Pro- 
vincial statute In my opinion, no external body can be delegated with the duty 
of making modifications ın a statute, but that is what the proviso has done ‘This 
novel device of defeating the Constitution Act adopted by the Provincial Legislature 
cannot have the approval of this Court. Itıs a dangerous device to defeat the clear 
and unam biguous provisions of the Constitution Act and if encouraged, may lead 
to the substitution of new law making bodies under cover of so-called conditional 
legislation If both the Houses of the Provincial Legislature wee to meet to pass a 
resolution, one fails to understand why could they not meet to re-enact the law fora 
further period of one year , instead of passing a resolution, a Bill could be mooted 
and passed and assent of the Governor obtaıned I am further of the opinion 
that the power given to extend the hfe of the Act for another year in the context 
of the language of section I (3) also amounts to an Act of Legislation and does not 
fall under the rule taid down in The Queen v Burah 1 The Act in a mandatory 
form stated that ıt shall be ın force for one year only That being so, the power 
given ın the proviso to re-enact it for another year is legislative power and does not 
amount tp conditional legislation In letter and in spirit this proviso gives the 
impression that the Bihar Legislature for reasons best-known to self wanted to 
retain the power of sayıng that the law shall continue fo. another yeat with such 
modifications as ıt thinks fit, but that ıt did not want to meet as a legislature with 
ıts necessary safeguards but wanted to do so by a resolution The Legislature ın 
“dong so acted beyond the powers conferred on ıt by the Act of Parliament ə 


,Reliance was placed in the High Court on certain observations made by their 
Lordships of the Privy Council in a number of cases, principally on the case ın 
The Queenv Burah! Tn none of these cases, however, the power was given to modify 
the original statute, to the delegate and hence these cases are not authority for 
the decision of the present case The learned Judges of the High Court placed 
considerable reliance on the following observations ın The Queen v ahi — 





\ “ Where plenary powers of legislation exist as to particular subjects, whether in an Imperial 
or ın a Provincial Legislature, they may be well exercised, either absolutely or conditionally , ın the 
latter case leaving to the discretion of some external authority the time and manner of carrying its 
legislation into effect, as also the area över which it is to extend”. 


In that case the Governor-General ın Council had determined ın the due and 
ordinary course of legislation, to remove a particular district from the jurisdiction 
- of the ordinary courts and offices, and to place ıt under new courts and offices, to be 
appointed by and responsible to the Lieutenant-Governor of Bengal, leaving it 
to the Lieutenant-Governor to say at what time that change shall take place ; 
and also enabling him not to make what laws hepleased for that or any other district, 
_but to.apply by public nouficatıon to that district any law, or part of a law, which 
either already was, or from time to tıme mught be ın force, by proper legislative 
authority, ın the other territonles subject to his Government ‘The Legislature 
determined that, so far, a certain change should take place, but that ıt was expedient 
to leave the time and the manner of carrying 1t into effect to the discretion of the 
Lieutenant-Governor and also that the laws which were or might be in force in 
the other territories subject to the same Government were such as it might be 
fit and proper to apply to this district also ; but that, as it was not certain that all 
2000000000 0000 5 0 0 00 0 any 
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those laws and every part of them could with equal conveniencé be so applied, ıt 
was expedient on that point also to entrust a discretion to the Lieutenant-Governor 
Objection was taken that the Governor-General had armed the Lieutenant-Governor 
with legislative authority, a new legislative power, not created or authorized by 
the Councils’ Act of 1861 Their Lordships observed that nothing of that kind 
had been done or attempted ın the case, that the proper Legislature had exercised 
its judgment as to ple, person, laws, powers, and the result of that judgment 
had been to legislate conditionally as to all those things The conditions having 
been fulfilled, the legislation was absolute 


These observations clearly have no application to the present case, because 
it was said that no power was given to the Lieutenant-Governor to make what laws 
he pleased, while in the present case a power has been given to the Provincial 
Government to say how the new statute which has to be extended for a further 
period of one year, would look like 


The same view was expressed by their Lordships in Russell v The Queen} In 
that case the mode of bringing the second part of the Canada Temperance Act, 
1878, into force was stated as fodows — 


“Ona petition to the Governor ın the Council, signed by not less than one fourth ın number 
of the electors of any county or city in the Dominion qualified to vote at the election of a member 
of the House of Commons, praying that the second part of the Act should be ın force and take effect 
ın such county or city, and that the votes of all the electors be taken for or against the adoption of the 
petition, the Governor-General, after certain prescribed notices and evidence, may issue a procla- 
mation, embodying such petition, with a view to a poll of the electors being taken for or against its 
adoption When any petition has been adopted by the electors of the county or city named in it, 
the Governor-General ın couneil may, after the expiration’ of sixty days from the day on which, the 
petition was adopted, by Order ın Council published ın the Gazette, declare that the second part 
of the Act shall be ın force and take effect ın such county or city, and the same 1s then to become 
of force and take effect accordingly Such Order ın Council ıs not to be revoked for three years, 
and only on like petition and procedure ”’ “= 


It was contended ın that case that assuming the Parliament of Canada had authority . 
togpass a law for prohibiting and regulating the sale of intoxicating liquors, it could 
not delegate ıts powers, and that ıt had done so by delegating the power to bring 
into force the prohibitory and penal provisions of the Act (the second part of the 
Act) to a majority of the electors of counties and cities Thiscontention was repelled 
on the ground that the Act did not delegate any legislative powers, that 1t contained 
within itself the whole legislation and that the provision that certain parts of the 
Act shall come into operation on the petition of a majorıtv of electors did not confer 
on these persons power to legislate The rule laid down ın The Queen v Burah? was 
cited as authority for the above proposition This case 1s also distinguishable on 
the same ground as The Queen v Burah 2 


“ 


f 
= 
Considerable reliance was placed on the decision in King Empero v Benoan 

Lal Sarma8. In this case an Ordinance issued under section 72 of schedule IX of the 
Government of India Act, 1935, by the Governor-General was impugned, znéer 
aha, on the ground of delegation of legislative authority The Ordinance recited 
that A 

ə “an emergency has arisen which makes it necessary to provide for the setting up of special 
criminal courts ”, i , 
the body of the Ordinance contained the necessary framework for courts of cıımınal 
jurisdiction consisting of Special Judges, Special Magistrates and summary Courts. 
the provisions as to their respective limits of jurisdiction and procedure, together 
with restrictions on appeal, but the Ordinance did not itself set up any of these 
courts but provided by section 1, sub-section 3, that the Ordinance 


\ . 
“ shall come into force m any Province only if the Provincial Gevernment, being satisfied 
of the existence of an emergency arising from any disorder within the Province or from a hostile attack < 
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on India or on a country neighbouring on India or from the ımmınence of such an attack, by notifi- 
cation ın the official Gazette, declares ıt to bean force ın the Province, and shall cease to be ın force 
when such notification is rescinded ” ‘ 


In view of this last provision it was contended that the Oıdınance was invalid, 
either because the language of the section showed that the Governor-General 
notwithstanding the preamble, did not consider that an emergency existed but 
was making provision ın case one should arise ın future, or else because the section 
amounted to what was called “ delegated legislation’, by which the Governor- 
General without legal authority sought to pass the decision whether an emergency 
existed to the Provincial Government instead of deciding ıt for himself As regards 
this last.contention their Lordships observed as follows — 


It ıs undoubtedly true that the Governor-General, acting under section 72 of schedule IX must 
himself discharge the duty of legislation there cast on him, and cannot transfer it to other authorities 
But the Governor-General has not delegated his legislative powers at all His powers in this respect, 
in cases of emergency, are as wide as the powers of the Indian Legislature which, as already pointed 
out, ın view of the proclamation under section 102, had power to make laws for a Province even in 
respect of matters which would otherwise be reserved to the Provincial Legislature Their Lordships 
are unable to see that there was any valid objection, ın point of legality, to the Governor-General’s 
ordinance taking the form that the actual setting up of a special court under the terms of the ordinance 
should take place at the tıme and within the limits judged to be necessary by the Provincial Govern- 
ment specially concerned This 1s not delegated legislation at all It 1s merely an example of the 
not uncommon legislative arrangement by which the local application of the provision of a statute 
ıs determined by the judgment of a local admınıstratıve body as to its necessity Their Lordships 
are ın entire agreement with the views of the Chief Justice of Bengal and of Khundkar J , on this part 
of the case ‘The latter Judge appositely quotes a passage from the judgment of the Privy Council 
ın the well known decision ın Russell v The Queen)” 


This case brings out the extent to which conditional legislation can go In the 
present case, however. the power conferred 1s much larger than that and authorises 
the Provincial Government to modify the Act and also to re-enact This kind of 
proviso docs not fall under the rule of conditional legislative authority 


. The other points raised by the learned counsel for the appellants require no 
discussion ın view of mv decision on the principal point involved ın the case The 
Bihar Maintenance of Public Order Act died a natural death on 16th March, 1948 
and had not been validly re-enacted by the date when the appellant was arrested 
The result 1s that the Governor had no power to adopt ıt to,Chhota Nagpur as there 
was nothing existing to adopt He could not exercise his powers under section 
g2 (1) and there was no laW under which the appellant could be arrested and 
detained Moreover, even under section 92 (1) or (2) the Governor could not 
make a law enacting a proviso like the one ın question in this case as that would 
again amount to delegated legislation The subsequent notification issued under 
section 92 (1) was, in my opinion, a useless attempt to cover a lost ground and does 
not cure the defect It1s unnecessary to decide that in case the proviso was a piece. 
of valid legislation whether the Governor could issue a notification retrospectively, 
making the act applicable to Chhota Nagpur. When a suitable occasion arises, 
the matter will be decided. 


The result 1s that the detention of the appellant is illegal and he is directed 
to be set at liberty. ; 


The other ten appeals also stand decided by my decision in the above case. 
A point was raised that Act V of 1949, which amended the original Act of 1947, 
saved these cases from the effect of this decision In my opinion, this contention 
is not sound Act V of, 1949 enacted an amendment ın the original Act of 1947 
which had died a natural death on the 16th March, 1948 Unless that Act was 
revived, no amendment made jn ıt could be of any effect. The only apt manner of 
reviving the expired Act was by enacting a fresh statute or by enacting a statute 
expressly saving that that Act ıs herewith revived The result therefore 1s that 
all these appeals are allowed and the appellants ale dırected to be set at liberty 


i es 
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Mukherjea F —I agree with my Loid the Chief Justice that these appeals 
should be allowed : and I would lıke to sav a few words on the questions of constı- 
tutional law which have been iaised ın these cases 


The substantial pomt that requires consideration 1s whether the Bihar Mam- 
tenance of Public Order Act (1947), under which orders for arrest and detention 
were made against the appellants ın all these cases, was validly in operation ın the 
Chhota Nagpur Division of the Province of Bihar, within which these appellants 
resided, at the dates when the arrests were madt or the orders for detention weie 
passed against them 


The Bihar Maintenance of Public Order Act is a piece of legislation passed 
by the Provinvial Legislative Council of Bihar and ıt received the assent of the 
Governor-General on 15th March, 1947 The Act extends to the whole of the 
Province of Bihar as provided for by section 1 (2) , and sub-section (3) of section 1 
declares that ıt shall remain in force fora period of one year from its commence- 
ment Upon this sub-section there is engrafted a proviso which runs as follows 

“ Provided that the Provincial Government may, by notification on a resolution passed by 
the Bihar Legislative Assembly and agreed to by the Bihar Legislative Council, direct that this Act 
shall remaın'ın force for a further period of one year with such modifications if any as may be specified 
in the notification ” 2 

The Chhota Nagpur Division 1s a partially excluded area within the meaning 
of Chapter V of the Government of India Act, 1935, and under section 92 (1) of the 
Act, no Act of the Dominion or the Provincial Legislature 1s applicable to such area, 
unless the Governor by a public notification so directs <A notification was issued 
by the Governor of Bihar ın accordance with the provisions of this sub-section and 
published in the official Gazette on 16th of March, 1947, extending the Bihar Maın- 
tenance of Public Order Act without any exception or modification to the Chhota 
Nagpur Dıvısıon of the Province On the 11th of March, 1948, the Provincial 

- Government, ın exercise of its powers under the proviso tosection 1 (3) of the Bıhaı 
Maıntenance of Public Order Act referred to ahove extended the application 
of the Act for a further period of one year and the Act was thus madeoperative up. 
to the 15th of March, 1949 The appellants with one exception were arrested 
in January, 1949 and the detention orders were all made ın February, 1949 Applı- 
cations were presented soon after on behalf of eight detained persons, including 
the appellants in-Appeals Nos VII to XIII and one, Kanailal Paul since released 
before the High Court at Patna under section 491 of the Criminal Procedure Code ; 
and the applications came up for hearing before a Division Bench consisting of 
Agarwala, CJ, and Nageswar Prasad, J A contention was raised on behalf 
of the applicants that the Bihar Maintenance of Public Order Act had no 
operation in the Division of Chhota Nagpur after the 15th of March, 1948, as no 
notification in terms of section g2 (1) of the Government of India Act was published 
by the Governor, of Bihar making it applicable to Chhota Nagpur after the lıfe 
of the Act was extended for a further period of one year ın accordance with proviso * 
to section I (3) mentioned above It appears that pending the hearing of these 
applications under section 49r of the Criminal Procedure Code, the Governor of 
Bihar published a notification on 7th of March, 1949, purporting to do so under 
section 92 (1) of the Government of India Act, by which ıt was declared that the 
Maintenance of Public Order Act should apply and should be deemed to have 
always applied to the Division of Chhota Nagpur from the 16th of March, 1948. 
Fresh arguments were heard by the learned Judges on this pomt and the judgment 
was delivered on the 23rd March, 1949 One of the petitioners named Kanailal 
Paul was released on the ground that sufficient materials were not supplied to him 
to which he was entitled under the Act to enable him to make effective representa- 
tion against the order of detention. With regard to the other applicants, the grounds 
disclosed under section 4. of the Act were found to be sufficiently specific, but on a 
question of law the two Judges-took different views Both the Judges seem to have 
agreed that the Bihar Maintenance of Public Order Act could not apply to Chhota 
Nagpur after the expiration of the Act on the 15th of March, 1948, by reason merely 
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of the extension made by the Provincial Government ın accordance with the proviso 
to section 1 (3) of the Act, and that a fresh notification by the Governor under 
section 92 (1) of the Government of India Act was necessary The learned Judges 
differed, however, as regards the legal effect of the notification published by the 
Governor of Bihar on 7th March, 1949 According to Agarwala, CJ , this notice 
would opörate retrospectively, while Nageswar Prasad, J , was of.opinion that ıt 
took effect only from the date on which it was published The result was that the 
point upon whch the two Judges differed was referred under sectron 28 of the Letters 
Patent to a Bench of three Judges consisting of Meredith, J , Shearer, J and 
Imam,J The question referred to‘ this Bench of three Judges though not very 
happily framed was worded as follows : 

“ Whether assuming that the provisions of section 4 (1) of the Bihar Mamtenance of Public 
Order Act, 1947 have been complied with ın these cases the detention of the petitioners 1s illegal ın 
view of the notıficatıon dated the 7th of March, 1949, issued by His Excellency the Governor under 
section 92 (1) of the Act (Government of India Act) 1935.” 

It appears that another detained person named Jatindra Nath Gupta, who 15 
appellant in Appeal No VI of 1949, filed his application under section 491 of the 
Criminal Procedure Code some time after the applications were presented on behalf 
of the eight persons mentioned above Before his case came up for hearing, the 
learned Judges had already referred the cases of the other seven persons to the Bench 
of three Judges and the case of Jatindia Nath was also sent along with this batch 
to be heard and disposed of by the Special Bench. 


The Special Bench answered the question referred to them in the negative 
and all the Judges concurred in holding that no fresh notıce under section 92 (1) 
of the Government of India Act was necessary for applving the Maintenance of 
Public Order Act to Chhota Nagpur after ıt was extended for another year by the 
Provincial Government ın accordance with the proviso to section 1 (3) of the Act 
The extension, 1t was said, was not a fresh Act of legislation, but flowed from the 
provision of the Act itself which in its entirety became operative ın Chhota Nagpul 
by the notification of the Governor dated the 16th of March, 1947 The notification 
of 7th of March, 1949 was, therefore, wholly unnecessary, though according. to 
learned Judges, ıt could not have any retrospective effect The conclusion of the 
Special Bench was that the detention of the petitioners was not illegal even without 
the notification of 7th of March, 1949 As the view of the majority of the learned 
Judges was that the detentions were not illegal, the applicatichs of the seven detained 
persons were dismissed on 19th of Apri, 1949, bv Agarwala, CJ and Nageswar 
Prasad, J. The petition of Jatmdra Nath Gupta was dismissed on its merits by 
the Special Bench itself o Certıficates were granted ın all these cases under section 
205 (1) of the Government of India Act and on the streneth of these certificates 
these appeals have come up before us 


The main contentions put forward on behalf of the appellants are that the Bihar 
Maintenance of Public Order Act could not have been in force in the districts 
of Chhota Nagpur after the 15th of March, 1948, firstly because the extension of 
the Act for a further period of one vear by notification of the Provincial Govern- 
ment ın terms of the proviso to section 1 (3) of the Act was void and inoperative, 
the proviso itself being ultra vires the powers of the Provincial Legislature and the 
legislative authority of the Governor: and secondly because even assuming 
that the extension of the duration of the Act by the Provincial Government was 
lawful, the Act could have no application to Chhota Nagpur without a fresh notice 
by the Governor under section 92 (1) of the Government of India Act For a 
proper decision on these points, it would be necessary and convenient, to advert, 
first of all, to the provisions of section 92 of the Government of India Act which 
deals with the administration of and making of laws for excluded and partially 

r exlcuded areas R 


The expressions “ excluded ” and “partially excluded areas ” as used in 
Chapter V of the Government of India Act really stand for what were described 
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as “ Scheduled districts” or “ backward tracts”? ın earher legislation ın British 
India With regard to these areas, where there appears to be a substantial element 
of aboriginal population, the policy pursued by the Government had always been 
to make the general rules of law and procedure obtainmg ın other parts of the 
countrv ınapplıcable to them and to vest an authorıty ın the Governor-General 
in Council or the administrative head of the Province to legislate forthem mn a 


summary manner Section g2 (1) of the Government of India Act as it now stands 
lays down 


“The executive authority of a Province extends to excluded and partially excluded areas 
therein, but, notwithstanding anything ın this Act, no Act of the Dominion Legıslature or of the Pro 
vincial Legislature shall apply to an excluded area or a partially excluded area, unless the Governor 
by public notification so directs, and the Governor in giving such a direction with respect to any 
Act may direct that the Act shall in ıts application to the area, or to any specified part thereof, have 
effect subject to such exceptions or modifications as he thinks fit ” 


Sub-section (2) then provides’ - 


“The Governor may make regulations for the peace and good Government of any area in 
a Province which 1s for the tıme berng an excluded area, or a partially excluded area, and any regu- 
lations so made may repeal or amend any Act of the Dominion Legislature or of the Provincial _ 
Legislature, or any existing law, which 1s for the tıme being applicable to the area in question 


Regulations made under this sub-section shall be submitted forthwith to the Governor-General 
and until assented to by hım shall have no effect” 

Thus sub-section (1) excludes from an excluded or partially excluded area all 
legislation passed by the Dominion or the Provincial Legislature and no Act can be 
operative within such an area unless a notification to that effect has been published 
by the Governor of the Province in the manner indicated ın the sub-section The 
Governor 1s also empowered to lay down, when he publishes any-such notification 
that an Act would be applied, subject to such modifications and exceptions as he 
considers proper. The provisions of this sub-section are very sımılaf to those 
contained ın sections 5 and 5-A of the Scheduled Districts Act (Act XIV of 1874), 
though in the earlier Act the sanction of the Governor-General ın Council’ was 
necessary even for making a notification Sub-section (2) of section 92 gives a plenary 
power of legislation to the Governor of a Province in regard to excluded and partially 
excluded areas within the Province and he can make any regulation which, ın his 
opinion, 1s necessary for peace and good Government, the only limitation on_his 


authority being that the regulation must receive the assent of the Governor-General 
before ıt can be madevoperative 


There could be no doubt that the powers exercised by a Governor under 
section 92 (2) of the Government of India Act are legislative power in the proper 
sense of the expression The Governor is expressly empowered by this sub-section 
to repeal or amend any Act of the Dominion Legislature or of the Provincial Legis- 
lature or any existing law which he considers necessary in the interest of peace 
and good Government The exercise of this power is not muted to any period 
of time or to any particular entry ın the three lists ın the Seventh Schedule of the 
Act The language of sub-section (1), however, 1s not so clear and the question 
was raised before the High Court and also mooted before us whether the Governor 
really exercises a legislative power when he makes a notification under section g2 (2) 
of the Government of India Act, and reference has been made ın this connection 
to a pronouncement of this Court ın Chatturam and others v Commisstoner of Income- 
tax, Bahar’ In that case there was a notification by the Governor of Bihar under 
section 92 (1) of the Government of India Act declaring that the Income-tax 
Amendment Acts of 1939 and 1940 and the Indian Finance Act of 1940 would be 
apvlıcable to Chhota Nagpuı with retrospective effect from the dates on which these 
Acts come into force in other parts öf Bihar For the purpose of removing any 
doubt, a regulation was also passed by the Governor of Bihar under section, 92 (2) 
of the Government of India Act on exactly the same terms upon which the notifi- 
cation was issued and the regulation received the assent of the Governor-General. 
ee te a 
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It was held by this Court that while the first part of section 92 (1) of the Government 
of India Act deals with executive authority, the latter part of the sub-section deals 
with the functions of a Governor which are clearly legislative 

“ By that part of the sub-section”? so runs the yudgment, “ the Governor ıs given authority, 
by Notification, to direct that a certain Act either of the Federal or Provincial Legislature will apply 
to a particular area or a portion of that area Hes further given power to direct that the same shall 
apply subject to such exceptions and modifications as he thinks fit By the last wards mentioned 
above, the Governor 1s therefore authorised either to exclude from its operation cérfain sections or 
portions of sections of the Act of a Federal or Provincial Legislature and also he 1s given authority 
to make modifications therein The right to modify an Act of the Legislature can only be legislative 
power and not admınıstratıve power In making modifications, the whole aspect of an Act or a 
section may be changed _Ifso, its clearly the exercise of legislative powers ” 


This decision which is binding on us, states, in my opinion, the law quite co1- 
rectly ‘The function exercised” by the Governor ın making a notification under 
section 92 (1) of the Government of India Act cannot be a purely executive func- 
ton, ıt 1s not that the Governor merely publishes an ‘Act passed by a legislative 
body, 1t 1s the notification that gives the law which otherwise would have no operation 
ın an excluded area, its authority and binding force The entire scheme of the 
Government of India Act in the matter of excluded and partially excluded areas 
seems to be hike the previous legislation on the subject, to remove these backward 
areas from the purview of the general law of the land and to make the Governor 
of the Province the sole repository of legislative power ın regard to them But 
though the power exercisable by the Governor under section 92 (1) of the Govern- 
ment of India Act ıs ın essence legislative power, ıt 1s different from and 1s of a 
much more restricted and ağtenuated character than the power conferred upon 
the Governor by sub-section (2). Under sub-section (1), the Governor has no 
power to make independent legislation He can only apply to an excluded area 
a legislation which has already been passed by the Dominion or the Provincial 
Legislature. It 1s true that he can make modifications and exceptions but these 
are only for adjusting the provisions of the Act to the local circumstances ‘The 
Governor cannot certainly, by notification under section 92 (1), alter the basic 
structure of an Act or its policy or principles. : 


Mr Ghosh appearing for the appellants has accepted the position that the 
Governor exercises not executive but legislatrve powers when he makes a notification 
under section 92 (1) of the Government of India Act. Strictly speaking, therefore, 
it must be held that the notification ofthe Governor of Bihar dated the 16th March, 
194.7, made the Bihar Maintenance of Public Order Act applicable to the partially 
excluded area of Chhota Nagpur as a legislative Act of the Governor himself, and 
the proviso to section 1 (3) of the Act was necessarily a part of 1t. The material 
question for our consideration that now arises 1s whether legıslatton by the Governor 
could validly contain a provision which is embodied ın this proviso If the inten- 
tion of the Parliament ıs that the Governor and the Governor alone could exercise 
legislative authority ın respect to an excluded or partially excluded area, could the 
Governor delegate his powers to any other external authority and empower the 
latter to extend the duration of the Act with or without modifications as it considers 
proper? The learned Advocate for the appellants has contended that the proviso 
to section I (3) of the Act amounts to a delegation of the legislatrve powers to an 
outside authority and ıt 1s ultra wres of the Bihar Provincial Legislature also The 
matter, I think, may be considered generally, for if there is actually any delegation 
of legislative powers, the clause would be invalid whatever the legislative authority 
might be. 

Now it 1s one of the settled maxims of constitutional Jaw that the power con- 
ferred on legislative authority to make laws cannot be delegated by it to any other 
body or department "The authority must remain where ıt is located and the power 
to which the prerogative has been entrusted cannot relieve itself from the resporisi- 
bility by choosing other organs upon which it shall be devolved!. There are 
certain well-recognised exceptions, more apparent than real, which have been 
ee eS ee ee 
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engrafted upon this maxim Thus the legislation itself may be conditional and 
not absolute and its taking effect may be made to depend upon determination of 
facts and conditions by an outside authority!. The Legislature, it is true, cannot 
delegate its power to make law but it can make a law to delegate a power to 
determine some fact or state of things upon which the law makes or intends to. 
make ıts own action depend?, The inhibition against delegation does not also 
preclude the Legislature from delegating any power not legislative which 1t could 
itself rightfully exercise. Thus the Legislature may ‘authorise another to do some- 
thing which does involve law-making as a matter of advantage or convenience, 
although if it so liked ıt could do that thing itself 


5 
I will now consider whether the impugned proviso comes within the mischief 
of the rule which prohibits delegation of legislative powers or 1s covered by any 
of the exceptions. Section, 1 (3) of the Maintenance of Public Order Act 
definitely states that the Act shall remain ın force for a period of one year from 1ts 
commencement. The proviso authorises the Provincial Government to extend 
it by another year with or without modifications provided there 1s a 
resolution to that effect passed by the Bihar Legislative Assembly and assented 
to by the Bihar Legislative Council. It is pointed out to us that even in England 
there may be legislation by resolutions of both Houses of Parhament ‘This argu- 
ment has absolutely no force As has been said by Chalmers and Asquith ın their 
well-known work on constitutional law, there have been rare instances of legis- 
lation by resolution of both Houses, such resolutıons of course resting ultimately 
on statutory powers. Thus in the Emergency Powers Act, 1920, the King ıs enabled 
by proclamation to issue regulations and provision®is made by the Act for pro- 
longing the operations of these regulations beyond a period of seven days from 
their being laid before Parlıament if both Houses pass resolutions in favdur of 
such prolongation? These exceptional cases rest on express statutory provisions 
which the British Parliament in the supremacy of its powers can always make 
A resolution passed by both Houses of the Bihar Provincial Legislature has certainly 
not the force of law under the Government of India Act, and the Provincial Govern- 
ment even ıf ıt acts on the resolutions of both the Houses of Legislature acts as an 
outside authority which is not vested with any legislative powers at all If to 
such authority the Provincial Legislature has delegated the power of law-making 
in regard to certain matters, such Act would be clearly illegal and outside the 
competency of the Provincial Legislature. 


In the High Court Meredith, J., took the view that ın enacting the proviso 
the Bihar Provincial Legislature did not delegate its legislative powers to any 
external authority. What it did was to enact what ıs called a “ conditional legis- 
lation,” the validity of which has never been questioned and has been repeatedly 
affirmed in more than one pronouncements of the Judicial Committee, namely, 
in Queen v Burah*, Russell v Queen® and King-Empeior v Benoarilal® 


In Queen v. Burah*, the question arose as to validity of section g of Act XXII 
of 1869 passed by the Indian Legislature Sections 4 and 5 of the Act removed 
the District known as Garho Hills from the operation of law prescribed by the 
Bengal Acts and Regulations and vested the administration of cıvıl and criminal 
justice and the collection of revenue and other matters ın such officers as the 
Lieutenant Governor might appoint Section g of the Act laid down 


“The said Lieutenant Governor may from time to time by notification ın the Calcutta Gazette 
extend mutatis mutandis all or any of the provisions contained in the other sections of this Act to 
the Jaintia Hills, the Naga Hills, and to such portion of the Khasi Hills as for the time being 
forms part of British India.” 


With regard to this section, the High Court, by a majority, decided that the 
authority given to the Lieutenant Governor of Bengal to extend the Act of 1869 


I Vide Cooley’s Constitutional Limitations, 4 (1878) LR 5 IA 178 ILR 4 Ca 
8th 577 I, p 227 z 172 (PC) i 

2 Vide Locke’s Appeal, 13 Am Rep 716 5. (1882) TAC 829 
. 3 Vide Chalmers and Asquith on Outlines 6 (1945)FLJ 1 (1945): ML) 76 L 
of Constitutional Law, 5th Edn , p. 98 R 721A 57 1945 FG.R. 161(PC), 
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to the Khasiand Jaıntıa Hills was ın excess of the legislative powers of th. Governor- 
General ın Council This decision was reversed by the Judicial Committee and 
their Lordships pointed out that the decision of the majority of the Judges of the 
Calcutta High Court rested upon a mistaken view of the powers of the Indian 
Legislature and indeed of the nature and principles of legislation With regard 
to the first, ıt was held by the Judicial Committee that the Indian Legislature was 
not a delegate of the Imverıal Parliament and within the hmits assigned to it, ıt 
had plenary powers of legislation as large and of the same nature as those of Parlıa- 
ment itself With regard to the second point, their Lordships held that it was, 
certainly not within the power of the Indian Legislature to create a new Legislature 
and endow ıt with legislative capacity, but they pointed out that there was nothing 
like delegation ın the present case. Here everything was decided by the Legis- 
lature itself and all that was left to the discretion of the Lieutenant Governor was 
to svecify the time and the manner of carrying the law into effect The case, 
according to their Lordships, fell within the category of what was described as 
conditional legislation and their Lordships held that such legislation had been 


ın vogue in India and was sanctioned both by usage and consideiations of con- 
venience. 


It will be noticed that in this case all that was left to the Lieutenant Governor 
to determine was the time when the repealing Act passed by the Legislature would 
come into overation ın the Khasi Hills and Jaintia Hills ‘There was no legis~ 


lative Act left to be performed by the Lieutenant Governor As their Lordships 
observed in the judgment 


“the proper Legislature has exercised its judgment as to place, person, laws, powers and the 
result of that judgment has been to legislate conditionally as to all these things ‘The conditions 
having been fulfilled, the legislation 1s now absolute ” 7 
In the present case, the position 1s quite different It 1s not a conditional statute 
which is to take effect on the determination of some fact or condition by an extra- 
neous authority. The Actis to take effect at once, and what 1s left to the outside 
authority 1s to determine at some future date whether the Act should be extend- 
ed for one year further with or without modifications 


In Russell v Queen1, the validity of the Canadian Temperance Act of 1878 
was challenged on the giound that it was ultra vires of the powers of the Parliament 
Act of Canada. ‘The Temperance Act was to be brought into force in any county 
or city if upon a vote of the majority of the electors of that county or city favouring 
such course the Governor-General by order ın Council declare the relative part 
of the Act to be in force It was held by the Privy Council that this provision 
did not amount to a delegation of legislative authority to a majority of the voters 
ın a city or county Their Lordships said 


“The short answer to this objection is that the Act does not delegate any legislative powers 
whatever It contains within itself the whole legislation on the matters with which ıt deals The 
provision that certain parts of the Act shall come into operation only on the petition of a majority 
of electors does not confer on these persons powers to legislate Parliament itself enacts the condition 
and everything which 1s to follow upon the condition bemg fulfilled Conditional legislation of this 
kind 1s in many cases convenient, and 1s ceitainly not unusual, and the power so to legislate cannot 
be denied to the Parliament of Canada when the subject of legislation is within its competency ” 


In the present case the Act does not lay down the condition and everything 
which 1s to fallow upon the fulfilment ofthe same. It provides for the determination 


of the duration as well as the contents of the legislation itself by some external 
authority at a future date. 


The principle underlying the decisionin King-Empero: v Benoarilal? is identically 
the same İn that case the validity of an Emergency Ordinance by the Governor- 
General of India was challenged inter alia on the ground that it provided for setting 
up of Special Criminal Courts for trial of particular kinds of offences , but the 





ı (1882) 7 AC 829 > R 721A 57 1945 FG.R 161 (PC), 
2. (1945) FLJ 1. (1945) 1 ML.J.76.L. 
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actual setting up of the Courts was left to the Provincial Governments who were 
authorised to set them up at such tıme and place as they considered proper. The 
Judicial Committee held that 

“€ "This is not delegated legislation at all It is merely an example of the not uncommon 


legislative arrangement by which the local application of the provisions of a statute 1s determined 
by the judgment of a local administrative body as to its necessity ” 2 


In my opinion, the validity of the proviso to section 1 (3) of the Bihar Maın- 
tenance of Public Order Act cannot be upheld on the ground of its being a piece 
of contingent legislation. It cannot also be supported on the ground that what it 
delegates 1s a mere non-legislative function. ‘he duration of a statute is a matter 
for determination by the Legislature itself. From the language of sub-section (3) 
of section 1 and that of the proviso, 1t is difficult to say that the Legislature fixed 
the duration of the Act at two years from the date of the commencement and 
left ıt to the Provincial Government to determine at the end of one year ın con- 
sultation with the two Houses of the Bihar Legislature whether the Act should be 
in operation for one year more İf that was the real intention of the Legislature, 
it might have been argued that it was a piece of conditional Legislation only 
That this was not the intention of the Legislature 1s, however, clear from the fact 
that the Provincial Government is authorised to decide at the end of the year not 
merely whether the Act should be continued for another year but whethtr the Act 
itself should be modified in any way or not ‘To modify a statute is certainly to 
perform a legislative act No restrictions have been laid down regarding the 
nature of the modifications that could be made. Mr. Mitter appearing for the 
respondents has conceded in a way that to authorise another body to modify a 
statute amounts to investing that body with legislative powers He argues, however, 
that the power of modification 1s different and severable from the power of extending 
its duration , and even if one portion of the proviso 1s held to be bad, there is no 
reason why the other part should be held to be invalid also It 1s pointed out that 
in this case the Provincial Government has merely extended the period of the Act 
without introducing any modificationinitsterms ‘This contention though plausible 
at first sight does not appear to me to be sound The language of the proviso 
clearly indicates that modification and extension of the period of the statute are 
inter-related and are treated as integral parts of one and the same Act; the autho- 
rity which 1s to determine whether the statute 1s to be extended or not is to consider 
at the same tıme whether the provisions are to be kept intact or modified Whether 
modıficatıon is actually made or not 1s perfectly immaterial and the mentioning 
of the two things together makes it clear that what the Legislature wanted to delegate 
to the Provincial Government was legislative and not administrative powers. 


For these reasons, I am inclined to hold that the proviso to section 1 (3) of the 
Bihar Maintenance of Public Order Act must be held to be ultra mres the powers 
of the Bihar Provincial Legislature and a /orizozz it would be ultra wres the legislative 
authority with which the Governor 1s invested under section 92 (1) of the Govern- 
ment of India Act / 


As the appellants are entitled to succeed on this point alone, the other conten- 
tions raised by the learned Advocate for the appellants need not be considered 
at all It would also be unnecessary to consider ın the view that I have taken 
whether the notification of the Governor dated the 7th of March, 1949, could 
have retrospective effect If there was no lawful extension of the Act for any further 
period after the 15th of March, 1948, the Act could not legally be in operation 
im any part of the Province at any time after that date. In those circumstances, 
the question of its being made applicable to any excluded area by notification under 
section 92 (1) of the Government of India Act would not at all arise. 


I may state, however, that in my opinion although the Governor ın making 
a notification under section 92 (1) of the Government of India Act exercises legis- 
lative and not executive powers, the language of the sub-section indicates clearly 
that the Act notified would come into operation in the excluded area only from 


/ 


- 
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the date of the notification and not earlier than that It is not necessary however 
to decide this question finally ın the present case 


@ Towards the close of his arguments, a point was raised by Mr Mitter that 
even if the Act was not validly in force when the orders for detention were passed 
against the appellants, yet the subsequent Act of 1949 (Act V of 1949) by amending 
section I (3) makes the Act operative from its very commencement down to gıst 
March, 1950, irrespective of any notification by the Provincial Government which 
was necessary under the old Act As the new Act 1s 1m force at the present moment, 
the detention orders could be supported under the provisions of the new Act and 


this would be a complete reply to the prayer for release of the petitioners under 
section 491 of the Criminal Procedure Code 


On such materials as have been placed before us, it is difficult to accept the 
contention of the learned Advocate as sound It ıs certainly competent to the 
Legislature in exercise of its plenary powers to revive or re-enact a legislation which 
has already expired by lapse of time The Legislature 1s also competent to legislate 
with retrospective effect, but neither of these things seems to have been done in 
the present case. The Legislature proceeds on the footing that the old Act was 
alive at the date when the new Act was passed, and the new Act merely purports 
to amend one of the provisiorfs of the old Act There could be no amendment 
of an enactment which 1s not in existence and from the fact that the Legislature 
purports to amend an Act, ıt could not be held as a matter of construction that 
the intention of the Legislature was to renew a dead Act or make a new enactment 


on the same terms as the old with retrospective effect 


The result ıs that, ın my opinion, the appeals should be allowed, the applı- 
cations of the appellants under section 411 of the Criminal Procedure Code should 
be granted and they should be directed to”be set at liberty 


Gases Nos XIV, XV and AVI of 1949 


Mukherjea, 7 —In view of our decision in the connected Appeals Nos VI to 
XIII of 1949, these appeals should also be allowed ‘The applications of the 


appellants under section 491 of the Criminal Procedure Code are granted and 
they are directed to be at liberty 


t 


Fazl Ah, 7 —I propose to deal at some length with only one of the questions 
urged before us, as I do not find myself in agreement with my other colleagues 
in iegard to it That question is whether the first proviso to section 1 (3) of the 
Bihar Maintenance of Public Order Act, 194.7 (Bihar Act V of 1947), 1s void. 


The first proviso to section 1 (3) of the Bihar Maintenance of Public Order 
Act runs as follows. 


“Provided that the Provincial Government may, by notification, on a resolution passed by 
the Bihar Legislative Assembly, and agreed to by the Bihar Legislative Council, direct that this Act 


shall remain ın force for a further period of one year with such modifications, if any, as may be 
specified ın the notification ” , s . 


The arguments put to us against this proviso may be summed up as follows — 


(1) That the Provincial Legislature has no power to create a subordinate 
legislative authority. 


 — 


(2) That, consequently, the Provincial Legıslature 1s not competent to 
delegate its legislative ‘power to an external authority i 


(3) That the proviso te which reference has been made 1s void, because 
it amounts to a delegation of legislative power by the Provincial Legislature to the 
Provincial Government, ın sö far as the latter is empowered (1) to extend the 
Act for a period of one year which amounts to its re-enactment and (11) to modify 
its provisions which may amount to subtracting from, adding to, or varying the 
‘existing provisions of the Act. 
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I will presently state my own conclusions with regard to the matters raised 
in these arguments, but before doing so, I will refer very briefly to Burah’s case! 
which appears to me to have a direct bearing on the present discussion and why 
brings out ın a very clear manner the important distinction between delegatio 
of legislative power and conditional legislation. In that case, the Privy Council 
had to deal with an Act of the Governor-General which purported. ° 


“€ to remove the Garo Hills from the jurisdiction of the tribunals established under the General 
Regulations and Acts and for other purposes ”. ? 


Section 9 of the Act provided that the Lieutenant Governor of the Province may 
by notrfication extend mutatis mutandis all or any of the provisions contained in 
the other sections of the Act by notification to the Khasi and Jaıntıa Hills, but 
ıt was contended that section g of the Act was to be held void and of no eflejo 
inasmuch as “ıt was not legislation but ıt was a delegation of legislative power.” 
The Privy Council however held that the impugned section did not amount to 
delegation of legislative power but was mere conditional legislation While dealing 
with the matter, their Lordships made the following observations 


“ Legislation, conditional on the use of particular powers, or on the exercise of a limited dıs- 
cretion, entrusted by the Legislature to persons ın whom it places confidence, 1s no uncommon thing , 
and, ın many circumstances, ıt may be highly convenient The British Statute Book abounds with 
examples of ıt and ıt cannot be supposed that the Imperial Parliament did not, ‘when constituting 
the Indian Legislature, contemplate this kind of conditional legislation as within the scope of the 
legislative powers which it from time to tıme conferred İt certainly used no words to exclude it 
Many important instances of such legislation ın India are mentioned ın the opinions of the Chief 
“ Justice of Bengal, and of the other two learned Judges who agreed with him in this case Among 
them are the great Codes of Civil and Criminal Procedure (Acts VIIT of 1859, XXIII of 1861 and 
XXV of 1861) ” 


The question to be decided 1s whether the proviso which is impugned. before 
us can be regarded as a piece of conditional legislation ‘The proviso in question 
confers a two-fold power on the Provincial Government (1) to extend the Act for 
one year ; and (2) to make modifications, while extending the Act. So far as the 
extension of the Act is concerned, I am not prepared to hold that it amounts to 
legislation or exercise of legislative power From the Act, it is clear that, though 
ıt was 1n the first ınstance to remain ın force for a period of one year, the Legislature 
did contemplate that 1t might have to be extended for a further period of one year. 
Having decided that ıt might have to be extended, ıt left the matter of the extension 
to the discretion of the Provincial Government. İt seems to me that the Legislature 
having exercised its judgment as to the period for which the Act was or might have 
to remain in force, there was nothing wrong ın its legislating conditionally and 
leaving ıt to the discretion of the executive authority whether the Act should be 
extended for a further period of one year or not. It would be taking a somewhat 
narrow view of the decision ın Burah’s case! to hold that all that the Legislature can 
do when legislating conditionally, 1s to leave merely the time and the manner of 
carrying its legislation into effect to the discretion of the executive authority and 
that ıt cannot leave any other matter to its discretion. The extension of the Act 
for a further period of one year does not amount to its re-enactment. It merely 
amounts to a continuance of the Act for the maximum period contemplated by the 
Legislature when enacting it, 


~ 


The matter however 1s not so simple when we deal with the power of modifying 
the, Act which also is conferred by the proviso on the Provincial Government, 
because if the matter 15 viewed a little strictly ıt may appear at the first sight that 
by empowering the Provincial Government to modify. the Act, the Legislature has 
delegated to some extent its legislative power to an external authority But it 
appears that ın Burah’scase+ their Lordships of the Privy Council have among other 
instances of good conditional legislation referred to section 39 of Act XXIII of 
1861, which reads as follows — 


/ 





1, (1878) LR.5 1A. 178. TLR. 4 Cal. 172 (PC). 
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“ When under the provisions of section 385 of the said Act, the Act is extended to any part 
«of the territories not subject to the General Regulations of Bengal, Madras and Bombay, it shall 
be lawful for the Government to which the territory 1s subordinate to declare that the Act shall take 
seffect therein subject to any restriction, limitation or proviso which it may think proper. In such 
case the restriction, limitation or proviso shall be inserted ın the declaration or notification of such 
extension When the Act ıs extended by the Local Government to any territory subordinate to 
such Govermment, and such extension 1s made subject to any restriction, lımıtatıon or proviso, the 
previous sanction of the Governor-General of India in Council shall be requisite ” 


This section must be read with section 385 of-Act VIII of 1859 which is referred 
to therein and which runs as follows .— 

“ This Act shall not take effect in any part of the territories not subject to the general Regu- 
Jations of Bengal, Madras and Bombay, until the same shall be extended thereto by the Governor- 


“General of India ın Council or by the Local Government to which such territory 1s suboidinate, and 
notified ın the ‘ Gazette’ ” 


It seems to me that 1f the provision empowering an executive authority to subject 
an Act to any restriction, limitation or proviso which ıt may think proper while 
‘declaring that that Act was to take effect, 1s an instance of valid conditional legis- 
lation, ıt would be difficult to hold that the proviso with which we are concerned 
is not an equally good piece of conditional legislation. I do not however wish to 
pursue the matter further, because, in my opinion, the power to extend the Act 
and the power to modify it are two separate powers, and, assuming that the Act 
may not be valid in so far as 1t confers the latter power, it can be held to be valid 
dn so far as ıt confers the former power 1 have already stated my reasons for 
holding that the proviso cannot be ımpugned in so far as it confers upon the 
Provincial Government the power to extend the Act for a further period of one year. 
The mere fact that the power to extend 1s coupled verbally with the power to modify 
the Act will not make the entire proviso invalid. If the provision as to modifi- 
cation is not valid, we can ignore ıt and read the proviso as if that provision was 
not there In my opinion, the two powers mentioned ın the proviso are separable 
and are not so intertwined that the proviso must stand or fall as a whole. In the 
present case, the Provincial Government merely extended the Act and did not 
modify it JI am certainly not prepared to hold that the modification extending- 
the Act was void and of no legal effect. 


Another point raised before us was as to the effect of the Bihar Act V of 1949, 
which ıs a short Act and which, afte: reciting that 


“ıt was expedient to amend the previous Act in the manner hereinafter appearing ”, 
provides in section 2 as follows :— 


“ İn sub-section (q) of section 1 of the Bihar Maintenance of Public Order Act, 1947, for 
‘the words “for a period of one year from the date of its commencement ?, the words and figures 
“till the 31st March, 1950 ? shall be substituted ” 
Jf we substitute the words “ till 31st March, 1950” in the Act of 1947, then 
the third clause to section 1 of the Act will read as follows, 


“It shall remain ın force till the şist March, 1950, from the date of its commencement.” 


It is contended on behalf of the-appellants that if the notrfication issued on the 11th 
March, 1948, by the Bihar Government under. the first proviso to sub-section (3) 
Of section 1 of the Act of 1947 is held to be invalid, then the Act was dead on the 
16th March, 1948, and it could not be revived by the amending Act. On the 
-other hand, it 1s contended on behalf of the Provincial Government that in substance 
the amending Act provides that Act V of 1947 shall be deemed to be a live Act 
from the date of ıts commencement till the 31st of March, 1950. What is urged 
is firstly that there 1s no doubt that the Provincial Government could legislate 
retiospectively and secondly that the Act as ıt now reads cannot but have retros- 
pective operation İt is pointed out that the words “ It shal! remain in force ti] 
the 31st March, 1950, from the date of its commencement ” fully support this con- 
struction It does not seem to me to be necessary to deal with these arguments 

because, for the reasons stated by me while dealing with the first point, I am of 
‘the opinion that the notification of the 11th March, 1948, 1s valid, 


49 
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Several other constitutional points were raised in this case on behalf of the 
appellants, but ıt seems to me to be unnecessary to deal with them, as İ am in 
complete agreement with the opinion expressed by the learned Judges of the 
Special Bench in regard to them. 

In my opinion, these appeals should be dismissed. 2 

By the Court. —In accordance with the opin:on of the majority, all the eleven 
appeals are allowed ; and the cases are remitted to the High Court of Judicature 
at Patna with the declaration that the others made by the High Court shall be 
vacated and in their place there shall be substituted orders directing that the 
appellants be set at liberty. 

V.S. ———— Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HorRwiLL AND MR. TusricE RAGHAVA Rao. 
T. S. Sıvaprakasa Mudahiar and another ..  Appellanis* 
0. 

K. M. Samarapurı and others .. Respondents. 

:Company—Appomiment of recewer to manage affairs of—Powers of Court—Recewer, if can be appointed’ 
fora company carrying on managing agency business of another company 

It cannot be said that the Court has no jurisdiction to appoint a receiver in a going concern like- 
a company, which 1s carrying on the managing agency business of another company ‘There 1s no- 
provision ın the Company’s Act which excludes the jurisdiction of a Court to appoint a receiver 5. 


though smce the Company”s Act makes provision for dealing with circumstances in which a company” 
is: mismanaged, ıt should not be necessary ın the vast majority of cases to appoint a receiver 


Though ıt cannot be said that it ısın all cases improper to appomt a receiver for a company 
which 1s carryıng on the managing agency business of another company, ıt may not'be proper to 
appoint a receiver in cases where the managing agency agreement shows that the appomtment was 
due to any peculiar confidence reposed in the company. But, when the receiver 1s appomted, he 
15 not substituted for the company He 1s only the manager of that company and as such he would 
be entitled to perform all the duties of that company including the managing agency of the other 
company. His powers would of course be only co-terminous with the powers of the company of” 
which he 1s appointed receiver 

Appeal against the order of the District Court, Chingleput, dated 4th Febru-- 
ary, 1949, ın I A. No. 54.0f 1949 n CMA. No oo of 1948 (J.A No. 939 of 1948 
in O.S. No. 395 of 1948, District Munsif Court, Poonamalle), etc. 


C. M. A. No. 52 of 1949. 
C Narasimhachariar and M E. Rajagopalachar: for Appellant. 
Messrs. Rao and Ram and K. Sankara Sastrı for Respondents 


C. R. P. No. 92 of 1949. 

C. Narasimhachanar and P. Fayachandra Nayudu for Petitioner. 
Messrs. Rao and Ram and M HE. Rayagopalacharı for Respondents 
The Judgment of the Court was delivered by 


Horwill, 7.—In February, 1948, two persons to whom we will refer as respon— 
.dents 1 and 3, brought into existence two companies. One was the ‘Thirunages- 
waram Weavers’ Welfare and Benefit Company, the shareholders of whom are 
weavers working in Thirunageswaram. The other was Ramaswami and Company, 
Ltd., a private company consisting of only two shareholders, the first and third 
respondents themselves , These two persons were presumably responsible for the 
drawing up of the constitution of the two companies ; and it was agreed upon at 
the same time that a managing agency agreement should be executed, whereby 
the powers of management ın the Thirunageswaram Weavers’ Welfare and Benefit 
Co., Ltd., should be exercised by Ramaswamı and Co , Ltd , fora term of 20 years, 
with a further extension of 20 years upon the resolution of the company, at an 
ordinary general meeting. Unfortunately, these two respondents fell out , and so 
made it difficult for them to conduct either their own business of Ramaswami & 
Co , Ltd., or that of Thirunageswaram Weavers’ Welfare and Benefit Co, Ltd... 





5 A, A. O. No. 52 of 1949 & C. R. P. No 92 of 1949. gist March, 1949 
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of which these two respondents are the two leading directors The Weavers’ Wel- 
fare and Benefit Company became divided into two factions, the larger, controlling 
240 to 305 shares out of a total of 403, supporting the third respondent, and the 
other, controlling anything upto 163 shares ; following the leadership of the first 
respondent. It would appear, if the allegations of the first respondent are true, 
that the third respondent, as the controller of the larger number of shareholders, 
succeeded in depriving the first respondent of all share in the management, with the 
result that the first respondent filed O.S. No 395 of 1948, on the file of the District 
Munsif of Poonamallee for a declaration that he was equally entitled with the 
third rsepondent to manage the affairs of Ramaswami and Company, of which the 
main concern was the conducting of the Weavers’ Welfare and Benefit Company, and 
praying for an myunction to restrain the third defendant from unlawfully ousting: 
him from the joint managership of the companies. At the same time, he filed 
ITA, No. 939 of 1948 for a temporary injunction. A temporary injunction was 
passed on grd November, 1948; but as the first respondent was not satisfied with 
the extent of the temporary injunction passed, he filed CMA No. go of 1948 
in the Court of the District Judge of Chingleput against the order in I A. No. 939 
of 1948. On roth November, 1948, on an application for the appointment of a 
receiver one Devaraja Mudalıar was appointed as receiver on the 4th December, 
1948. The third respondent attempted to circumvent this order ın favour of the 
first respondent by getting two men of his faction to file TA No. 54 of 1949 ın 
C.M.A. No. go of 1948, to restrain the receiver from interfering with the affairs 
of the management of the Thirunageswaram Weavers’ Welfare and Benefit Com- 
pany. By that time there were proceedings pending in the High Court also and so 
the learned District Judge dismissed that application CMA No 52 0f 1949 has 
been filed against the order of the District Judge dismissing I A No. 54 of 1949, 
while in GRP No 92 of 1949, the third respondent prays this Court to revise and 
set aside the order of the District Judge appointing a receiver We may add that 
Devaraja Mudalıar refused to accept the office of receiver, with the result that the 
learned District Judge was unable to secure the unanimous approval of allinterested 
parties with regard to the person to be appointed as receiver Various names 
were submitted to him by the rival factions, and he appointed one danab M. A. 
Sandhamıyan Sahib, whom he considered to be the most fitted for that office. 


Very many pojnts have been argued on behalf of the third respondent and the 
two members of his faction who filed TA No 54 of 1949 The first is that the 
Court had no jurisdiction to appoint a receiver ın a going concern lke Ramaswami 
and Company. Their learned advocate seeks as authority for that contention 
a brief dictum to befound at the conclusion of the judgment of Greaves, J , m. Kazlash- 
chanda Dutt v Sadar Munsıf, Silchar+. There, the learned Judge said without 
giving any reasons, 

“ . there 1s no jurisdiction ın a Court to appoint a receiver of a company. If itis 


necessary to protect the assets of a company other means must be sought which are Provided by 
the provisions of the Companies Act” 


We find no provision in the Gompanies Act which excludes the Jurisdiction of a 
Court to appoint a receiver ; though since the Companies Act makes provision for 
dealing with circumstances in which a company 1s mismanaged, it should not be 
necessary ın the vast majority of cases to appoint a receiver İt might even be 
improper to do so in certain circumstances Our attention has been drawn to a 
number of instances in which Receivers have been appointed ; and although the 
particular case that we are here considering does not fall within one of the categories 
of cases in which ieceivers have been appointed by courts, we think this is a case 
ın which, if the allegations are accepted, the appointment of a receiver would be 
the most satisfactory way of dealing with the temporary difficulty that €XISts 
during the pendency of the suit If the allegations of the first respondent be true 

he is kept out of possession and management by the third respondent and seeks 


Ve e ge gS ee ee b 
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in his suit to have ıt declared that he 1s entitled to partıcıpate equally with the third 
respondent in the management of Ramaswami & Co , Ltd. 


It was next argued that even though ıt be unobjectionable to appoint a receiver 
for Ramaswamı and Company with regard to its own business, it would be ım- 
proper to appoint a receiver for that part of the business of Ramaswamı and Çompany 
which deals with its managing agency on behalf of the Weavers’ Welfare and Benefit 
Company It has been argued that since the contract of agency was between the 
Weavers’ Welfare and Benefit Company on the one hand and Ramaswamı and 
“Company on the other, a receiver cannot be substituted for Ramaswamı and Com- 
pany. If Ramaswamı and Company ıs not to manage the affairs of the Weavers’ 
Welfare and Benefit Company, then it ıs argued, ıt is for the company to decide who 
shall manage ıt The receiver is however only the manager of the business of 
Ramaswamı and Company and was not substituted for Ramaswamı and Company. 
The business of Ramaswamı and Company was not taken away from it. That 
company continues to exist and to be the managing agents of the Weavers’ Welfare 
and Benefit Company As the manager of that company, the receiver is entitled 
to perform all the duties of that company, including the managing agency of 
the Weavers’ Welfare and Benefit Company. 


In arguing against the appointment of a receiver for the management of the 
Weavers’ Welfare and Benefit Company ın the place of Ramaswamı and Company, 
it 1s contended that Ramaswami and Company was appointed because of the 
pecuhar confidence which the Weavers’ Welfare and Benefit Company had in 
Ramaswamı and Company If from the managing agency agreement ıt appeared 
that that was so, there would be considerable force ın the argument, and it would 
then not be proper on the part of a Court to appoint somebody in whom the Weavers’ 
Welfare and Benefit Company had no confidence, ın the place of persons whom 
they selected because of the confidence that they had reposed in them. We have 
already pointed out that Ramaswami and Company was not appointed as agents 
by a company already in existence. The Directors of Ramaswamı and Company 
were responsible for bringing the Thirunageswaram Weavers’ Welfare and Benefit 
Company into existence ‘The agreement makes it clear ın very many places 
that Ramaswamı and Company, Ltd , ıs entitled to assign or transfer its interests, 
and that the company, by whatever name it may be known or whoever may be the 
assignees or transferees, 1s entitled as of right to manage the affairs of the Weavers’ 
Welfare and Benefit Company for the period of the contract. We therefore find 
nothing in the terms of the agreement which affords any ground for concluding 
that the continued right of Ramaswamı and Company to manage the affairs of the 
Weavers’ Welfare and Benefit Company was dependant upon the peculiar con- 
fidence reposed in the directors of the one by the shareholders of the other. 


A fourth argument ıs that 1.A No. 54 of 1949 should not have been dismissed 
in hmine, and that the learned Judge should have considered the arguments put 
forward on behalf of the Weavers’ Welfare and Benefit Company and passed a 
reasonable order after considering their objections. That argument 1s akin to 
another point that has been made in the Appeal and the Revision Petition, ze, 
that even apart from the application, I A. No 54 of 1949, the learned Judge should 
have consulted the Weavers’ Welfare and Benefit Company before appointing 
a receiver, because ıt was their interests and were primarily affected by the order 
of appointment In principle, we agree that it would have been advisable to con- 
sult members of the company and that the learned Judge should have given fuller 
reason for dismissing 1.A No 54 of 1949 ; butin this connection one has to remember 
that consulting the members of the Weavers’ Welfare and Benefit Company 1s tanta- 
mount to consulting the first and third respondents again, for they are the leaders 
and spokesmen of their respective factions amongst the weavers. 


Another argument by the learned advocate for the two petitioners ın I.A. No. 
54 of 1949 is that the services of Ramaswami and Company, Ltd, were legally 
dispensed with’ for misconduct, and that since Ramaswami and Company, Ltd., 
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is no longer entitled in law to manage the affairs of the Weavers’ Welfare and 
Benefit Company, the recerver, whose powers are not greater than those of Rama- 
swamı and Company would also be precluded from interfermg with the affairs 
of the Weavers’ Welfare and Benefit Company. We have been taken through 
the various affidavits and statements made on behalf of the third respondent and 
the factien that he leads , and it is not at all clear that any definite allegation has 
been made—stıll less proved—that the agency of Ramaswamı and Company has been 
legally determined In some affidavits reference 1s made to a determination of 
the agency as early as May, 1948 ; but there appears to have been another meeting 
on 15th November, 1948, on which the learned advocate for the third respondent 
and his faction chief relies in the proceedings before this Court. As to what hap- 
pened on that date we may well refer to the third respondent’s reply affidavit 
in C M.P. No 1049 of 1949, paragraph 3, ın which he saldı” 

“ As the notice for the statutory meeting was too short, the statutory meeting was adjourned 
to 15th November, 1948 On 14th October, 1948, notice of an extraordinary general body meeting 
to be held on the same day, 1 €, 15th November, 1948, to remove the said directors including the first 
respondent herein was issued to all the shareholders On 15th November, 1948, after the statutory 


meeting was over, the general body meeting was held ın which Ramaswamı and Company as well 
as the six directors who colluded with the first respondent were removed ” 


So ıt would appear that the extraordinary general body meeting was for the removal 
of the first respondent and others from the directorship of the Weavers’ Welfare 
and Benefit Company No material has been put before us or before the lower 
Court to show the nature of the summons that was issued ın that case, that ıt was 
received by the first respondent and others, that the meeting was regularly held, 
and that the requisite statutory majority was obtained 1n support of the resolution 
terminating the agency of Ramaswamı and Company. 


Lastly, ıt is said that the recerver appointed was not a man of substance ‘The 
learned District Judge has given reasons which seem to us sufficient for selecting 
the person whom he appointed, as bemg a man outside the factions and of consi- 
derable experiencein the business carried on by or on behalf of the Weavers’ Welfare 
and Benefit Company It 1s of course clear that the powers of the receiver are 
co-terminous with the powers of Ramaswamı and Company It should not be 
necessary for us to say that the appointment of a receiver does not prevent the 
Weavers’ Welfare and Benefit Company from holding meetings and conducting 
business other than that coveredsby the agency agreement with Ramaswami 
and Company, Limited. 


C M.A. No 52 of 1949 and CR.P No. 92 of 1949 are dismissed with the costs 
of the contesting first respondent, one set 


VS. Appeal and Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT *—MR. Justice RAJAGOPALAN. 


Medisetti Benniah and another .  Petetroners.* 


Madras Kerosene Control Order (1945), rule 12—Essentzal Supplies (Temporary Powers) Act (XXIV of 
1946), secttons 2 and 7—‘ Retatl dealer '—Sale of kerosene to consumers ın vıllages—Lıcence not obtaıned— 
Sale at excess prices—Punrshable offences 


The petitioner was charged with offences and convicted for having (1) sold kerosene ın retai? 
without a retail dealer’s licence ın contravention of rule 12 of the Madras Kerosene Control Order 
and thereby committed an offence punishable under section 7 of the Essential Supphes (Temporary 
Powers) Act (XXIV of 1946) and for having (2) sold kerosene at rates in excess of those prescribed 
by the Collector of the place ın his notification under the Defence of India Rules, rule 81 (2). 


Held: (1) that kerosene 1s a petroleum product and so, though section 2 of Act XXIV of 1946 
does not specify it, it stall comes within the scope of the definition of“ essential commodity’ in section 2. 


(2) That the distribution by the accused to the consumers ın the villages for price of the kerosene 
made him a ‘retail dealer’ within the meaning of the Madras Kerosene Control Order and hence 


“Cr, R C Nos 146 and 147 of 1948. 19th November, 1948. 
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his selling without havıng obtained a licence and got himself registered would make him punısh- 
able under section 7 of the Act XXIV of 1946 


(3) That the sale by the accused in contravention of the order of the Collector by selling at 
excess rates was also punishable under the Defence of India Rules 


Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the judgment of the Court 
of Session of Vizagapatam in GA Nos 72 and 73 of 1947 (CC Nos 2% to 27 of 
1947 and 28 or 1947 respectively on the file of the Additional First Class Magis- 
trate, Vizagapatam) 


E Venkatesam for Petitioners. 
The Public Prosecutor (V A Ethiraj) on behalf of the Crown 
The Court made the followmg 


ORDER —The same question arises for consideration in both these petitions. 
‘The petitioner was the village münsif of Pakalapadu He was certainly not granted 
any licence , nor was he registered as a retail dealer of kerosene within the meaning 
of rule 12 of the Madras Kerosene Control Order, 1945 CW. 1 was the re- 
gistered dealer for the supply of kerosene to the residents of the village of which 
the petitioner was the village munsif. The facts proved were that it was the 
practice in the villages to which GW. 1 was expected to supply kerosene, for 
GW 1 to issue kerosene fo the village munsifs; and the village munsifs paid 
for the kerosene they took from GW.ı The village munsifs then distributed 
the kerosene to the individual villagers On 18th December, 1946, CW 1 
handed over to the petitioner seven tins of white kerosene and one tin of yellow 
kerosene. Under the orders promulgated by the District Magistrate, originally 
under section 81 (2) of the Defence of India Rules, he fixed the retail price of a 
bottle of kerosene at 2 annas g pues for superior kerosene and 2 annas six pies 
for inferior kerosene. On şist January, 1947, the petitioner sold kerosene at 4 
annas a bottle 

The charge against the petitioner was that he sold kerosene in retail vvith- 
out a retail dealer’s licence ın contravention of rule 12 of the Madras Keiosene 
Control Order and thereby committed an offence punishable under section 7 of the 
Essential Supphes (Temporary Powers) Act (XXIV of 1946). The other charge 
was that he sold kerosene at rates in excess of those prescribed by the Collector 
in his notification issued under the Defence of. India Rules, rule 81 (2). The 
petitioner was convicted of these charges 


In the definition of “ essential commodity ” in section 2 of Act XXIV of 1946 
kerosene as such was not included but petroleum and petroleum products were 
included. One of the contentions of the learned advocate for the petitioner was 
that kerosene could not be included within petroleum and petroleum products 
specified ın section 2 of the Act. Kerosene itself has not been defined nor mentioned 
in the Act, and ın the absence of any statutory definition its ordinary meaning in 
English language will have to be taken The Concise Oxford Dictionary gives 
the meaning of kerosene “ lamp-oil obtained by distillation of petroleum and from 
coal and bituminous shale, paraffin’? Even apart from that, it should be obvious 
that kerosene 1s a petroleum product, and so ıt comes within the scope of the 
definition of “ essential commodity ” ın section 2 of Act XXIV of 1946. 


The main controversy centered on the question whether the petitioner was a 
retail dealer The Madras Kerosene Control Order, 1945, defined “ dealer ’’ 
to mean “a person dealing in the purchase, sale or distribution of kerosene ”. 
““ Retail dealer ” was defined to mean “ a dealer who sells kerosene to consumers ””. 
The contention of the learned advocate for the petitioner was that at the worst 
a village munsif who helped GW. 1, the registered retail dealer, to distribute 
kerosene to the villagers in accordance with the quota fixed for the villages would 
be an agent, but ın no case would the petitioner be a‘retail dealer within the 
meaning of the Madras Kerosene Control Order. C VV. r deposed - 


“Lill January, 1947, the accused who is the village münsif of the village, used to take the village 
quota of kerosene for distribution ın his village In February, 1947 and March, 1947, I sold kerosene 
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-myself ın Pakalapadu village JI cannot say what the accused used to do with the kerosene he was 
taking Exhibit C is the account of sales of my shop” i 


Then C VV. 1 referred to the entry, Exhibit C-1 and stated . 


“ On 18th December, 1946, the accused took 7 white and 1 yellow kerosene tins and ın token 
of recerpt he signed ın my account” 


When crass-examined by the accused G W. 1 stated . 
“ The village munsifs used to pay their cost So also the accused paid me ” 


The learned advocate for the petitioner contended that there was no real evidence 
in this case that the transaction which resulted in the transference of kerosene tins 
from C.W 1 to the peutioner was a sale The evidence of GW r gives all the 
necessary ingredients to prove that each time there was a delivery of tins with pay- 
ment of price therefor there was a transfer, and that transfer constituted a sale It 
was 1n the account of sales, Exhibit C, that these transactions were entered. There 
was nothing ın the evidence to show that apart from the cost of the kerosene CW. r 
was entitled to anymore ‘Though there was no specific evidence when exactly the 
cost of the tins was paid by the village munsif to G W r, there was still nothing in the 
evidence ‘to indicate that after parting with the tins C W 1 retained any dominion 
over them But itseems to me even without proof that the transference of the tins to 
the village munsif by GW 1 constituted asale, a sale to consumers by the village 
munsif would still make him a retail dealer within the meaning of the Madras 
Kerosene Control Order A dealcr means a person dealing ın the sale or distri- 
bution of kerosene Quite obviously the distribution to villagers by the village 
munsif was for a price. It was certainly a sale A retail dealer only means a 
dealer who sells kerosene to consumers 


One of the contentions of the learned advocate for the petitioner was that 
it was not the regular business of the village munsif and that from the evidence on 
record ıt could not be said that he carried on business as a retail dealer within the 
meaning of rule 12 (a) of the Madras Kerosene Control Order. In re Narayana- 
swam Mudalı', on which the learned advocate for the petitioner relied can have 
no application to the facts ofthis case. It was not an instance ofa single transaction. 
Exhibit C showed that the petitioner normally and on several occasions obtained 
tins of kerosene ; and, as J have already pointed out, each transaction was a sale 
by C.W ito the petitioner, who sold kerosene ın retail to the villagers On the 
evidence on record ıt can certainly be found that the accused carried on business 
as a retail dealer, and he was not registered The conviction under section 7 
for contravention of an order under rule 12 (a) of the Madras Kerosene Control 
Order was right and 1s confirmed : 


That the petitioner sold in contravention of the orders of the Collector cannot 
be denied. Rules 1 and 2 prohibit the sale by any person. even assuming that 
the expression “ person ” as used in rules 1 and 2 of the notification of the Collec- 
tor must be interpreted as “dealer”? which was the expression used ın rule $, 
in view of my finding that the petitioner was a retail dealer within the meaning 
of the Madras Kerosene Control Order, the contravention of the rules promulgated 
by the Collector was fully proved. ‘The conviction on that count also was right. 


The petitions aie dismissed. 
RC. Petition dismissed. 


» 
Se 





: I. (1947) 1 M.L.J. 364. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


t 


PRESENT :—MR. Justice RAJAGOPALAN 
S. M. Abdul Kareem .  Petitioner.” 


Crumnal Procedure Code (V of 1898), section 435—Direction by Dasirict Magistrate to Public Prosecutor 
to withdraw under section 494, Criminal Procedure Code, a prosecution launched— Nature of order—If revisable 


Where a District Magistrate gives a direction to the Public Prosecutor to withdraw under section 
494, Criminal Procedure Code, a prosecution which had been launched against a head constable 
and a constable, there 1s no judicial order to consider in revision at that stage It must be viewed 
merely as an order of administrative instructions to the Public Prosecutor There 1s nothmg ın this 
order which could ın any legal manner affect the exercise of discretion of the Magistrate before whom. 
the case was pending to allow the withdrawal 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the District 


Magistrate, Tanjore, dated 26th November, 1947, in PRG No. 1 of 1947 (P.R.C.. 
No 5 of 1947, Sub-Divisional Magistrate, Tanjore) , 


V. Ramaswamı Ayyar and V Meenakshisundaram for Petitioner. 
The Public Prosecutor (V. A Ethtraj) for the Crown 
The Court made the following 


OnpER.— The order which the petitioner seeks to set aside ın revision purports 
to be a direction given by the District Magistrate to the Public Prosecutor of Tanjore 
to withdraw under section 494, Criminal Procedure Code, the prosecution launched. 
against a head constable and a constable. On the motion of the brother o” 
petitioner and after an engury by two Magistrates, the case against the accused, 
that 1s, the head constable and constable, was taken on file by the District Magis— 
trate himself and the case was transferred to the file of the Sub-Divisional Magıs-- 
trate, Tanjore, for a preliminary enquiry. Subsequently, on the intervention of 
the District Superintendent of Police, the official superior of the two accused, the 
learned District Magistrate purported to pass the order he did on 26th November, 
1947, directing the withdrawal of the chai ges 


, 


The preliminary objection of the learned Public Prosecutor, that there was 
no judicial order to consider at this stage ın revision must prevail. Though the 
case was originally on the file of the learned District Magistrate before it was- 
transferred to the file of the Sub-Divisional Magistrate, the moment the case was 
transferred, the District Magistrate ceased to have any jurisdiction to continue 
‘the enquiry The order dated 26th November, 1947, must be viewed merely 
as an order of admınıstratıve instructions to the Public Prosecutor. It was open 
only to the Public Prosecutor to move the Court under section 494, Ciiminal Pro-- 
cedure Code. What should happen to the Public Prosecutor should he ignore. 
the instructions given to him by the District Magistrate and should the Public 
Prosecutor refuse to withdraw the prosecution I am not called upon either to con- 
template or discuss At any rate one thing is clear It was wholly within the 
discretion, a discretion to be exercised ın a judicial manner, of the Sub-Divisional: 
Magistrate to permit the withdrawal or refuse such permission should the Public 
Prosecutor prefer an application under section 494, Criminal Procedure Code. 
There 1s nothing in the order of the District Magistrate dated 26th November, 1947, 
which could ın any legal manner affect the exercise of that discretion It is. 
unfortunate the learned District Magistrate exceeded the limits of discretion in dis-- 
cussing as he did the evidence in the case diary and the possible evidence that might 
be forthcoming in the trial ‘The Sub-Dıvısıonal Magistrate would be well advised 
in ignoring the contents of this letter should this letter be placed before him at 
any stage. It must, however, be said in fairness to the Public Prosecutor, Tanjore,. 
that he himself could have merely applied for the withdrawal of the charges without. 


-——n-— m m .......... 


*Cr. RC No 299 of 1948. : 24th November, r948.. 
(Cr. R P. No 270 of 1948.) 
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indicating at that stage the reasons that prompted the District Magistiate to issue: 
instructions to the Public Prosecutor. də. 


To reiterate, the order complained of is only an admınıstratıve order, and it 
is still open to the District Magistrate or his successor in office to revoke that order 
and allow the enquiry to proceed 

The petition is dismissed. 

V.ə." 


Petition dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice RAJAGOPALAN 
Sappa Appalaswamy Pettioner * 


Essential Supplies (Temporary Powers) Act (XXIV of 1946), seciton 7—Consignment by owner of goods 
to carrur for transport out of a district-—İf a coniraveniton of notification under the Defence of India Rules * 
prohzbtting transport of goods from one district to another without permit 


When a person consigns bags of charcoal to a carrier intending them to be taken from one 
place to another, he does “transport” the charcoal within the meanıng of the notification issued, 
by the Government under the powers vested ın them by the Defence of India Rules which 1s punish- 
able under section 7 of the Essential Supplies (Temporary Powers) Act, though the physical act of 
carrying 1s done by the carrier Though the expression “transport” ıs not defined either ın 
the notification or ın the Defence of India Rules or anywhere ın Act XXIV vol 1946, it ıs clear 
from the notification ın question that what was intended was prohıbıtton of niovement of charcoal 
from one district to another without the requisite permits The ban was not intended to be 
imposed only on the person who actually carried the charcoal It cannot be said that the term 
“ transport ” in the notification excludes “ consignment for transport” 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Court of Session 
of East Godavari division at Rajahmundry, dated 12th November, 1947, and 
passed in GA No 145 of 1947 preferred against the judgment of the Court of 
the Additional Furst Class Magistrate, Rajahmundry, dated goth August, 1947,- 
in CC No. 58 of 1 946 

G. Chandrasekhara Sastry for Petitioner. 

The Public Prosecutor (V. A Eihua) for the Crown 

The Court made the following 


ORDER —The petitioner, a dealer ın charcoal in Rajahmundry, was convicted 
of having transported without permits 150 bags of charcoal on two occasions to 
PW r at Bhimavaram in contravention of the notification issued by the Govern— 
ment under the powers vested ın them by the Defence of India Rules The offence. 
was punishable under section 7 of Act XXIV of 1946 


The evidence on record could leave one ın no doubt on the question of fact,. 
whether ıt was the appellant that consigned for transport these 150 bags of charcoal. 
to be delivered to P W. 1 at Bhimavaram, though'the actual transport was to be 
by a public carrier, in a boat 


Virtually the only point raised ın this petition by the learned advocate for the 
petitioner was that ıt was not the petitioner that actually “ transported ” the 
charcoal from Rajahmundry to Bhimavaram and that the consignment for transport 
which was all that was proved against the petitioner could not bring him within 
the scope of the prohibition issued ın the notification and section 7 of Act XXIV of 
1946. The expression “transport” was not defined either ın the notification 
or in the Defence of India Rules or anywhere in Act XXIV of 1946. Though 
expressions ın a penal statute have to be construed strictly, it should be clear 
from the terms of the notification that what was intended was prohibition of move- 
ments of charcoal from one district to another without the requisite permits The 
ban was not intended to be imposed only on the person who actually carried the 
charcoal Very often it would only be a public carrier that would be entrustedi 








“Cr RC No 196 of 1948 24th November, 1948. 
(Cr RP No 187 of 1948.) 
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with the actual conveyance of goods from one place to another I am unable to 
hold that a construction of the term “ transport” ın the notification should exclude 
“ consignment for transport ”. The petitioner who consigned the goods intending 
them to be taken from Rajahmundry to Bhimavaram did transport the goods 
within the meaning of the notification, though the physical act of carrying was 
done ın a boat propelled by the boatman 


On the evidence on record the petitioner was rightly convicted The sentence 
ıs by no means excessive The offence complained of was committed a number 
of months after the issue of the notification which should have been well within 
the knowledge of the petitioner as a regular dealer ın charcoal. 


The petition is dismissed 
VS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice Govinpa MENON. 


‘Chunduru Kanniah Gupta and another . Appellants * 
7 
Pallamparthi Subbaramı Reddı .. Respondent, 


Sale of land—Agreement for sale by members of got famıly— Öne of them not signing agreement—Effect— 
Contract tf ıncomplete or inoperative. \ 


If a document 1s drawn up ın the name of several persons and ıt 1s the intent:on of the parties 
that all should execute it, ıt will become incomplete and moperative till all have done so, but it 1s a 
-guestıon of fact ın each case as to what was the intention of the parties 


Case-law reviewed 

Appeal against the decree of the Court of the Subordinate Judge of Nellore 
an AS No 69 of 1945, preferred against the decree of the Court of the District 
Munsif of Nellore in O.S No. 359 of 194.2. 


K. 7: am and B. Srımvasamurthı for Appellants 
M. Seshachalapathı for Respondent. 
The Court delivered the following 


TUDGMENT.—Defendants 1 and 3 are the appellants in this second appeal. 
The plaintiff’s suit was for specific performance of a contract, Exhibit P-2, dated 
27th April, 1942, for sale of certain piece of land belonging to the joint family of 
defendants 1 and 2. This agreement though it was intended to be executed by 
both the defendants, was, ın fact, signed only by the first defendant The second 
.defendant 1s alleged to have later entered into another agreement with the plaintiff, 
Exhibit P-1, dated 25th May, 1942, but the finding of the lower courts 1s that this 
is not a document which could be enforced as ıt has not been proved to be genuine. 
On the 6th August, 1942, defendants 1 and 2 sold the same property to the third 
defendant under Exhibit D-5 and the present suit for specific performance of the 
contract, Exhibit P-2, was filed, making the purchaser under Exhibit D-5 also a 
party. 

The trial court found that the entire document, Exhibit P-2, 1s unenforceable 
because, according to the learned District Münsif, certain decisions of this Court 
are to the effect that the document cannot be enforced even as against the first 
exccutant. On that ground the suit was dismissed even though there were findings 
that the third defendant was not a person who can claım protection according to 
the provisions of section 27 of the Specific Relief Act. 


On appeal by the plaintiff, the learned Sübordinate Judge, Nellore, agreed 
with the trial Court as regards the applicability of section 27 of the Specific Relief 
Act and also as regards the unenforceable nature of Exhibit P-ı but came to the 








*S.A No. 723 of 1946 15th February, 1949. 
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«conclusion that Exhibit P-2 can be enforced against the first executant and there- 
fore granted a decree for specific performance of the first defendant’s share of the 
suit property, on the plaintiff fulfilling the necessary conditions regarding the pay- 
ment of the balance of purchase money and other matters 


Three points have been raised by the learned advocate for the appellants, 
the first of them being that Exhibit P-2 was only an inchoate agreement and not a 
completed transaction and as such unenforceable even as against the first defendant. 
The second point was that in the lawyer’s notice Exhibit P-3, dated 19th May, 
1942, the plaintiff had agreed to resort only to his remedy, ın the event of the first 
defendant not executing the conveyance as agreed to under the document, to have 
the liquidated damages mentioned ın that document ın addition to the return of 
the advance payment made under the agreement. The contention ıs that the 
relief regarding the specific performance must be deemed to have been ımplıediy 
relinquished by not specifically being asked for ın this registered notice. As a 
subsidiary contention to this point Mr K Umamaheswaram raised a further argu- 
ment that since the third defendant purchased the property after Exhibit P-3 was 
received by the first defendant ıt should be deemed that the plaintiff ıs estopped 
from saying that the remedy by way of specific performance was still existing ; 
and lastlv he argued that the direction by the lower appellate Court that the plaintiff 
should pay the second defendant his costs 1s unjustifiable, for the person who 1s 
weally to get the costs 1s the third defendant and not the second defendant. 


I shall deal with these points seriatım To justify his contention that the 
agreement cannot be enforced even as regards the first defendant, well-known 
decision of this Court beginning with Sizaswami Chetty v Sevugan Chetizct have been 
‘brought to my notice In that case Bashyam Ayyangar, J., held that where a docu- 
ment which was intended to be signed by more than one person was signed only 
by some of them, the others having refused to execute the deed when asked to do so, 
and the defence was that no suit could be brought on the document inasmuch 
as ıt was not completed as the younger of the brothers who had agreed to sign had 
not signed it, ıt constituted merely a proposed agreement which had never been 
perfected It was further held that if the parties ıntended that all the peisons 
intended to cxecute the document shculd execute it, the dacument could not take 
effect even agaist the persons who have executed ıt for the reason that the person 
who had alone executed 1t happened to be the managing member. The learned 
Judge relied on certain English cases and came to that conclusion At page 303 
ıt ıs mentioned as follows — 

““ If the parties intended that all the members of the family should execute the document ıt cannot 


take effect by reason that the person who alone executed the document happens to be the managing 
member and that the debt 1s recited to have been incurred for the benefit of the family ” 


In another passage the learned Judge holds 


“If one intends to be a jomnt and several obligee or only a joint obligee with others there 1s a 
right of contribution against his co-obligees, if his intention be carried out, but if he becomes a mere 
several obligee, he has no right of contribution ” 


This decision was subsequently followed ın Amuriham Pilla v Nama Goundan?, 
where Sadasıva Ayyar, J , held that where ıt was intended that two persons should 
Jjomtly execute a promissory note and should become joıntlv liable and one of them 
alone executes it, the note 1s not enforceable even as against the other The deci- 
sion of the Calcutta High Court reported ın Ram'Saran Roy v Shoshı Bushan Ghose3, 
also to the same effect, was brought to my notice ‘The learned Judges Chatterjee 
and Panton, JJ , held as is seen from the head-note thus 


“ In a suit for specific performance of a contract alleged to have been entered into by defendants 
r and 2 to sell certain property, ıt was found that ıt was agreed between the plaintiff and first defendant 
‘that the latter and the second defendant would sell the property to the plaintiff 
Held, that as the agreement proposed was between the plamtiff on the one hand and defendants 
x and 2 on the other and as the second defendant had not agreed there was no completed contract 
“whıch could be specifically enforced even as regards the first defendant ” 








I. (1902) 12 MLJ ı7"LLR 25 Mad 389 3 (1921) 65 İC 594 
2. (1914) 26 M LT. 257. 
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Now, these cases proceed on the basis that if the original intention was that 
more than one person should execute the document but only one of them actually 
executed it, the document cannot be enforced even as against the actual executant 


The principle so broadly stated came up for criticism and consideration in later 
decisions of this Court Coutts-Trotter, J (as he then was) ın Nefhuz Menon v.. 
-Gopalan Naır*, had to deal with a similar case and, there, the Bench consisting 
of Spencer and Coutts-Trotter, JJ , held that if a document ıs drawn up in the name 
of several persons and ıt ıs the intention of the parties that all should execute it, it 
will become incomplete and inoperative till all have done so, but it is a question 
of fact ın each case as to what was the intention of the parties During the course 
of the discussion, a distinction was pointed out and ıt was held that if the person 
who actually executed the document did so on the understanding that ıt would 
become operative only if the others has signed it, then, ıt would become ınopera- 
tive ıl the others did not put ın their signature , and as ıt is held that the question 
of intention ın each case 1s a question of fact it was not a matter for interference 
in second appeal unless the finding of the lower appellate Court 1s not justified 
by the evidence on record ‘To the same effect are the earlier cases ın Krishnama- 
chanar v Narasimhachanar*, and Sethuram Sahib v Vasantha Rao® In Bangarswami 
Ayyangar v Somasundaram Chethar, Sadasiva Avyar and 'Tyabjı, JJ , held that where 
a document recites that ıt was executed by A, Band C but only A and B executed 
it, actually, the question whether A and B agreed to be lable only if C also jomed 
is a question of fact to be decided according to the circumstances of each case and 
cannot be the subject of a second appeal unless there 1s no evidence to justify the 
finding of the Court below The learned Judges considered the cases in Sıvaswami 
Chettz v Sevugan Cheth5 and Krshnamachariar v. Narasımhacharıcı? A clear exposi- 
tion of the principle of law applicable to such cases can be found in Uma Baksh v. 
Mul Raj”, where Dalıp Singh, J , put the point ın the following way : 


“If the intention of the parties to an agreement to sell is that nobody would agree to sell his share, 
unless all the others also agreed to sell their shares, 1t cannut be held that where one of them had 
failed to sign the document ıt was a complete document On the other hand if the sales are not 
interdependent in the sense that each vendor might well have sold his share of the property without 
reference to the sale by others and what really should have been a number of separate sales are rolled: 
into one because of convenience then the fact that in the agreement to sell one of the vendors had not. 
jomed would not affect ıts validity as between the vendee and the vendor who had signed the agree- 
ment to sell The question of intention has to be settled by reference to the terms of the document 
and to the circumstances of the case” 


I am in perfect agreement with the proposition of law stated there It is also useful 
in this connection to refer to a recent pronouncement of the House of Lords ın Lady 
Naas v Westminster Bank, Lid 7, where all the noble Lords who took part in that 
decision were of opinion that the statement of Sir George Jessel, MR, in Luke v. 
South Kensington Hotel Co.” that 


“€ Tt 1s well settled that 1f two persons execute a deed on the faith that a third will do so, and that 
is known to the other parties to the deed, the deed does not bind ın equity if the third refuses to 
execute ” 
is expressed far too widely. At page 389 Lord Russel of Killowen discusses this. 
aspect of the case and in the same tenor discussion 1s found in the speeches of the 
other noble Lords as well especially that of Viscount Maugham, the presiding 
noble Lord. In view of the repeated pronouncemenis of this Court explamıny 
the principle, ıt is unnecessary to deal at great length with this House of Lords 
pronouncement ; but since the earlier cases in India had been based to some extent 
upon the dictum of Sir George Jessel, M.R , I think ıt 1s advisable to show how that 
dictum has been later on criticised and considered by the House of Lords 





1 (1915) 29 MLJ 291 ILR 39 Mad 5 (1902) ILR 25 Mad. 389 
597. 6 ÇATIR 1942 Lah 86. 

2 (1908) ILR sı Mad 114. 7 ~(1940) AC 366. 

3 (1910) ILR 34 Mad 314. 8 (1879) 11 Ch D er. 
4. (1914) 27 ML 176. 
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Applyıng the prıncıples of law as stated above, we have to ascertain whether 
in the case under consideration, ıt was the intention of the first defendant to sign 
the document and make ıt effective only if the second defendant had also executed 
the same. ‘The learned Subordinate Judge after discussing the evidence of the 
witnesses was of the view that the first defendant was quite prepared to execute 
the agreement by himself alone but that ıt was only by way of abundant caution 
that the plaintiff wanted that the second defendant’s signature also should be got 
to Exhibit P-2 by the elder brother.” We have also the evidence of the first 
‘defendant examined as DW 1 and he stated that PW e agreed that he would 
get the signature of the second defendant without assistance of the first defendant. 
The first defendant further stated that he never undertook that he would get the 
sale deed executed on behalf of his brother also, whether he agreed with it or 
not there was no reference whatsoever to that fact in case the brother 
did not agree to sign Exhibit P-2. In cross-examınatıon also he made certain 
statements but the purport of the whole thing 1s that that the first defendant did not 
make it a condition of the validity and the enforceability of the document unless 
the second defendant had also signed ıt Such being the case, I agree with the 
Jearned Subordinate Judge that the document can be enforced as regards the share 
of the first defendant 


On the second question whether there was election on the part of the plaintiff 
and whether the plaintiff ıs estopped I do not find any difficulty whatsoever Exhi- 
bit P-3 sımply mentions that if the document 1s not executed, then recourse to the 
remedy by way of damages which had been liquidated in the deed would be taken. 
I do not think that this 1s either ar. express election or an election can be implied 
and abandonment of the remedy of specific performance can be inferred from this 
Jawyer’s notice In order that a legal remedy which a party is entitled to enforce 
should be deemed to have ‘been waived or abandoned by him there must be an 
express mention of the circumstances by the party either by word or by deed or 
there should be clear indication by his conduct from which it can be implied that 
there has been such a waiver or abandonment * Moreover, the question has not 
been so clearly put forward as an issue ın the trial Court and considered in that 
jight. I do not think 1 need say more on this subject as I am of opinion that it is 
impossible to infer from Exhibit P-3 that there has been an abandonment, much 
less 1s there any estoppel because ıt 1s nowhere stated that the third defendant was 
induced to purchase this property as a result of the statement contained 1n Exhibit 
P-3. We do not find any plea put forwaid by the third defendant that he pur- 
chased the property after knowing that the plaintiff had sent the registered notice, 
Exhibit P-g On the other hand, the third defendant’s case throughout has been 
that he was a bona fide purchaser of this property for proper and valuable consider- 
ation without knowledge of the previous agreement between the first defendant and 
the plaintiff and therefore he 1s protected under the provisions of section 27 of the 
Specific Relief Act In these circumstances I find it difficult to accede to the 
contention of Mr. Umamaheswaram that the question of estoppel can be raised 
in this case. 


With regard to the fast contention I am of opinion that the learned advocate 
is entitled to succeed The second defendant’s conduct has been criticised ın severe 
terms by the lower Court as unscrupulous and such being the case 1 do not see any 
reason why the second defendant should be entitled to get the costs from the plain- 
tif. In substitution of the lower Court’s order directing the plaintiff to pay the 
second defendant’s costs, I would direct that the plaintiff should pay the costs of the 
third defendant instead of the second defendant ; but the plaintiff should get his 
own costs from the first defendant throughout The third defendant 1s entitled to 
-stand in the shoes of the second defendant as regards costs The second appeal 
therefore fails subject to the small modification mentioned above and is dismissed 
«with costs. 


Leave ıs refused. 
KS. -—- Appeal dismissed, 


\ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR. Justice SuBBA Rao AND MR. Justice SOMASUNDARAM. 


Ganapathi Subramania Ayyar (minor) and another . Appellants * 
0, 
Alloor Gopalasvvamı Naidu and others . Respondents. 


Madras Agrıculturısts” Relief Act (İV of 1938), section 8 (4)—Scope—Not confined to excess payments: 
made prior to 1st October, 1937 


Sub-section (4) of section 8 of the Madras Agriculturists’ Relief Act saves excess payments from 
the operation of sub-sections (1), (2) and (3) of section 8 Under this sub-section, the creditor ıs 
enabled to retain any excess payments paid to him The terms of this sub-section are clear and 
unambiguous and the language ıs couched ın general terms The operation of this sub-section 1s. 
not İımıted expressly or by necessary ımıplıcatıon to excess payments made before 1st October, 1937. 


Ankanna v. Punnayya, (1945) 1 ML J. 386, dissented from 
Appeal against the order of the Court of the Subordinate Judge, Ramnad, at 
7: in TA. No. 44 0f 1946 in OS. No. 45 of 1934, dated 18th November,, 
194. 
G R fagadisan for S Ramaswamı Aiya for Appellants. 
S Venkatesan for Respondents. 
The Judgment of the Court was delivered by 


Subba Rao, 7.—This appeal raises an mteresting point of law under the Madras. 
Agriculturists’ Relief Act, namely, whether a debtor could get a refund of the excess. 
amounts paid by him to the creditor subsequent to Ist October, 1937. The facts 
are fully and accurately stated ın the judgment of the lower Court and it is not 
necessarv to restate them except to the extent necessary for appreciating the point. 
of law raised in the appeal 


Gopalaswamı Naidu (the first defendant) executed a mortgage dated Ist 
October, 1918, for a sum of Rs 1,900 ın favour of Muthia and Subramanıa. 
The plaintiffs r and 2 are the sons of Muthiah. Plaintiffs 3 to Gare the sons 
of Subramama They mstituted O.S. No 45 of 1934 on the file of the Court 
of the Subordinate Judge of Ramnad at Madura to enforce the said mortgage 
along with another mortgage with which we are now not concerned and obtained. 
a preliminary decree on 25th January, 1936. The final decree was passed on 
gist March, 1937. The decree-holders brought some of the mortgaged properties. 
to sale in execution of the said decree in E P No 60 of 1940. Some of the items 
of the mortgaged property were sold on 19th January, 1942, and a sum of Rs o 565. 
was realised ‘The sale was confirmed on 2oth February, 1942, and part satıs-- 
faction of the decree was entered for a sum of Rs 2,421-9-0. On 2end January 
1944, the third plaintiff received a further sum of Rs. 300. On 27th December,. 
1945, the defendants filed T.A. No 44 of 1946 under section 19 of Madras Act 
IV of 1938 for scaling down the decree debt. The learned Subordinate Judge 
found that a sum of Rs. 1,782-4-1 was the amount due under the mortgage decree, 
but the defendants paid asum of Rs 2,721-9-0 towards the decree. He therefore 
held that the defendants paid an excess amount of Rs 939-4-11. The plaintıfis. 
preferred the above appeal agaınst the said order of the learned Subordıante Judge.. 


The learned counsel for the appellants contended that the judgment-debtors 
are not entitled to a refund of the excess amount paid by them and relied upon 
the provisions of section 8 (4) of Macras Act IV of 1938 ın support of their con- 
tention, whereas the learned counsel for the respondents argued that sub-section 
(4) of section 8 is confined im its operation only to excess payments made prior- 
to 1st October, 1937 To appreciate the contention of the learned counsel it 1s 
necessary to consider in detail the scope of the relevant provisions of the Act. The 
relevant provisions of the Act read as follows: 

0 Ne ee 


*A, A. O No 138 of 1947. 7th July, 1949. 
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“7 Notwithstanding any law, custom, contract or decree of Court to the contrary, all debis 
payable by an agriculturist at the commencement of this Act, shall be scaled down ın accordance 
with the provisions of this Chapter 


No sum ın excess of the amount as so scaled down shall be recoverable from him or from any 
land or interest ın land belonging to him , nor shall his property be lable to be attached and sold 
or proceeded against m any manner ın the execution of any decree against him ın so far.as 
such decree 1s for an amount ın excess of the sum as scaled down under this Chapter 

8 Debts incurred before the 1st October, 1932, shall be scaled down ın the manner mentioned 
hereunder, namely — 

(r) All terest outstanding on the 1st October, 1937, in favour of any creditor of an agri- 
culturist whether the same be payable under law, custom, or contract or under a decree of Court 
and whether the debt or other obligation has ripened mto a decree or not, shall be deemed to be 
discharged, and only the principal or such portion thereof as may be outstanding shall be deemed to 
be the amount repayable by the agrıculturıst on that date. 


(2) Where an agriculturist has paid to any creditor twice the amount of the principal 
whether by way of principal or interest or both, such debt including the principal, shall be 
deemed to be wholly discharged. 

(3) Where the sums repaid by way of principal or interest or both fall short of twice the 
amount of the principal, such amount only as would make up this shortage, or the principal amount 
or such portion of the principal amount as 1s outstanding, whichever is smaller, shall be repayable. 


(4) Subject to the provisions ofsections 22 to 25, nothing contained in sub-sections (1), (2) and 
(3) shall be deemed to require the creditor to refund any sum which has been paid to him, or to 
mcrease the liability of a debtor to pay any sum ın excess of the amount which would have been 
payable by him if this Act had not been passed ” 
Section 7 gives the category of debts liable to be scaled down. Under that section 
only debts payable by an agrıculturıst ât the commencement of the Act could 
be scaled down under Chapter rı. It does not purport to lay down that for the 
purpose of scaling down, the extent of the lability existing on that date can 
only be taken into consideration. Section 8 prescribes the manner of the scaling 
down of the debt Sub-sections (2) and (3) make it clear that the state of account 
obtaining between the parties at the tıme of the scaling down is the basis on which 
the debt should be scaled down Under sub-section (2) 1f an agriculturist has 
paid to the creditor twice the amount of the principal the entire debt shall be deemed 
to be wholly discharged For the purpose of this sub-section, it ıs obvious that 
amounts paid by the debtor towards prinicipal or interest either before Ist 
October, 1937 or subsequently must be taken into consideration Sub-section 
(3) provides another method of scaling down. If the amount paid by an agni- 
culturit falls short of twice the amount of the principal, such amount only as would 
make up the shortage is hable to be recovered For the application of this sub- 
section also, the state of account on the date of scaling down, must necessarily 
be considered Sub-section (4) saves excess payments from the operation of 
sub-sections (1), (2) and (3) Under this sub-section, the creditor is enabled 
to retain any excess payments paid to hım ‘The terms of this sub-section are clear 
and unambiguous and the language is couched in general terms ‘The operation 
of this sub-section 1s not limited expressly or by necessary implication to excess 
payments made before rst October, 1937 This sub-section 1s subject to the provi- 
sions of sections 22 to 25 of the Act Under section 22 if moveable property 
has been sold after rst October, 1937, the judgment-debtor ıs entitled to have the 
debt scaled down under the provisions of the Act and also to refund any sums paid 
by him on or after 1st October, 1937, ın excess of the amount due by him ‘The 
refund of the excess amount provided by this section 1s therefore of the amounts 
paid after 1st October, 1937 Sections 23 and 24 provide for setting aside a sale 
of immoveable property on or after 1st October, 1937, and the excess amounts 
refundable by the sale being set aside may, therefore, also include amounts realised 
after 1st October, 1937 As sections 22 to 25 are really exceptions to sub-section 
(4) of section 8 and when the said sections deal with refund of amounts paid after 
Ist October, 1937, ıt will be illogical to confine the scope of sub-section (4) to excess 
payments made prior to Ist October, 1937 Further, to accept the argument 
of the learned counsel for the respondents 1s to read into sub-section (4) words which 
are not there. If the intention of the Legislature was that the excess payments 
made only prior to Ist October, 1937, are not liable to be refunded, it would have 
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said so expressly ın plam terms. The words as they stand are general and the 
context in‘ which the sub-section appears does not ın any way compel us to put 
a limited construction on the words used ın the sub-section. Even on principle 
there cannot be a distinction between excess payments made prior to Ist October, 
1937 and those made subsequently. If at all, there 1s a better reason why the 
excess payments made after 1st October, 1937, should not be refunded When 
a debtor paid amounts prior to 1st October, 1937, he did so without any knowledge 
of the ımpendıng legislation, whereas when he paid the amounts after the Act , 
‘came into force, he paid the excess amounts voluntarily and presumably with 
knowledge of the provisions of the Act It 1s far more inequitable to compel 
refund of the amounts paid voluntarily than amounts paid in ignorance of the 
impending legislation The learned counsel for the respondents mainly telied 
upon the decision of Patanjalı Sastri, J., ın Ankanna v Punnayya'. That decision 
certainly supports the argument of the learned counsel The following passage 
ın the judgment clearly sums up the argument advanced by the learned counsel 
for the respondents 

“ Tt ıs next contended that section 8 (4) of the Madras Agrıculturısts? Relief Act entitles the 

appellant to retain the sum recovered ın excess of the amount found payable to him under the Act. 
Tam unable to agree As the debts falling under section 8 of the Act have to be scaled down as on 
the ist October, 1937, sub-section (4) must be taken to refer to sums which were duly collected from 
the debtor before that date but which turn out to be excessive as a result of applying the provisions 
of the Act, and the provisions cannot be understood as justifying the retention of sums recovered 
ın excess of what was legally due at the tıme of the recovery ” 

“With great respect to the learned Judge, we cannot agree with his construction 
of section 8 (4) ‘Though under section 8 (r) of Madras Act IV of 1938, the 
debt would have to be scaled down as on Ist October, 1937, the alternative 
methods of scaling down provided by sub-sections (2) and (3) of section 8 clearly 
show that the state of account at the time of scaling down and the amounts paid 
before and after 1st October, 1937, should be taken into consideration in scaling 
down the debt Thelearned counsel for the appellants referred us to a decision ın 
Lakshnu Venkayamma v Venkatağathıranı?. ‘That decision turns upon the construction 
of section 9 of Madras Act IV of 1938 and the excess payment made thereunder 
was one that is made on 15th March, 1998, ? €, before the Act came into force. 
"Though that decision cannot be a direct authority on the question argued before 
us, the principle behind the section 1s stated in clear terms by Wadsworth, J , at 
page 27 which equally apphes to the construction of section 8 (4) of the Act. The 
learned Judge says " 

“ Tt results ın the conclusion that if the payments made towards ınterest are ın excess of the 
-amount of interest as scaled down, that excess amount will be retaıned by the creditor and will not 
be adjusted ın reduction of the principal ; but there is nothing contrary to general principles ın allowing 
-a creditor to 1etain that which has been willingly paid to him ” 

For the aforesaid reasons we hold that the appellants are entitled to retain the 
excess amount paid to them after Ist October, 1937. 


The appeal is alloWed to this extent but in the circumstances without costs. 


V.S. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr,. JusticE BALAKRISHNA AIYAR, . 
S.A Seshadri Aıyangar .. Appellant * 
U 
Narayana Naır .. Respondent. 


Madras House Rent Control Order (1945)—-Petttion to Government before goth September, 1946, when © 
et was replaced by Madras Buildings (Lease and Rent Control) Act (XV of 1946)—Order passed by Government 
after that date—Effect 

A tenant who was unsuccessful before the House Rent Controller and the Collector presented 
a petition to the Government on and August, 1946, when Madras House Rent Control Order, 1945, 
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“was ın force and its place had not been taken by Madras Act XV of 1946 to revise the order of the 
Collector. The Government, ın May 1947, that 1s after the Madras House Rent Control Order, 
4945, cease to be in force, and Madras Act XV of 1946 had taken its place, allowed the petition 
of the tenant Thereupon the City Crvil Court dismissed the execution petition of the landlord 
pending before ıt On an appeal against the order of dismissal, 


Held —(1) The order was rıght as a revision did he to the Government at the time the petition 
was presented and the Government had then jurisdiction to entertain and dispose of ıt 


11) What is to happen in a case where a temporary act expires by efflux of time must depend 
upon the intention of the Legislature and where clear words are not used the intention must be inferred 
ürom the relevant circumstances Where a right has become vested in a person and the authority 
through whom that right can be enforced continues to exist the ference would be justified that 
‘there was no intention to deprive that person of that rıght, 


(ın) ‘The insertion of section 18 of Madras Act XV of 1946 indicates that the :ntention of the 
Legislature was that so far as possible all pending proceedings are to be continued Regard being 
had to the facts that the right which the tenant had was a vested right, that the authority before whom 
proceedings could be taken to enforce that right coritinued to exist and section 18 of Madras Act 
“XV of 1946 suggests that the intention of the Legislature was that all pending proceedings should 
sas far as possible be saved, ıt must be found that the decision of the Court below was right 


Appeal against the order of the City Civil Court, Madras, dated 24th April, 
1947, ın EP No rrog of 1946 in L Dis No. 1420 of 1946 House Rent Controller, 
Madras. 


G Ramalınga Redd for Appellant. 
K S Narayana Asyanga, for Respondent. 
The Court delivered the following 


JUDGMENT —This is an appeal from the order of the Principal Judge, City 
“Cıvıl Court, Madras, dismissing an execution petition, E P. No. 1109 of 1946 on the 
file of his Court : 


The relevant facts are these " 


The property which forms the subject-matter of this controversy 1s a nöri- 
resıdential building in Besant Road, Triplicane. On 29th May, 1946, the land- 
Jord obtained from the House Rent Controller appoınted under the Madras House 
Rent Control Order of 1945, an order for the eviction of the tenant who was then 
in occupation of the premises The tenant preferred an appeal to the Collector 
of Madras which was dismissed on 15th July, 1946 On end August, 1946, the 
landlord applied to the City Civil Court for execution of the order of eviction that 
had been made ın his favour On the very same day, namely, end August, 1946, 
the tenant presented a revision petition to the Government which he was entitled 
to do under the Madras House Rent Control Order. This order ceased to be in 
forcevon 30th September, 1946, and its place was taken by the Madras Act XV 
of ıg46 On 13th March, 1947, that 1s to say, after the Madias House Rent Control 
Order of 1945 had ceased to be ır force and the Madras Act XV of 1946 had 
taken its place the Provincial Government allowed the revision petition of the 
tenant When this fact was brought to his notice the learned Judge ın the City 
Civil Court dismissed the execution petition. Against that order the landlord 
now appeals 


The principal argument put forward on behalf of the landlord is that on 13th 
March, 1947, when the Government passed the order allowing the revision petition 
“Of the tenant thev had no power to do so since the Madras House Rent Control 
Order of 1945 which alone conferred on them the requisite power was no longer 
in force In substance the argument was that the source from which the Govern- 
ment derived their power had dried up, and that, therefore, their order was ıncom- 
petent In this connection reference was made to celtaın passages ın Crales 
“ Statute Law,” 4th edition at page 347, where the learned author says, 


“ As a general rule, and unless it contains some special provision to the contrary, after a teme 
‘porary Act has expired no proceedings can be taken upon it, and it ceases to have any further effect 


öl , 


5 
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..... In Spencer v Hooton’, Roche, J, held that he had no jurisdiction to hear appeals fromm 
Munitions Tribunals in proceedings taken under the Wages (Temporary Regulations) Acts by 
reason of the Act giving him jurisdiction having expired before the appeals came on for hearıng. 
There is adifference between the effect of expiration of a temporary Act and the repeal of a 
perpetual Act” 

In support of his contentions the learned advocate for the appellant also relied on 
the decision in Canada Cement Co v East Montreal (Town of)? That was a case in 
which a Tribunal to which appeals previously lay was abolished and another constı— 
tuted ın its place. The Privy Council held that an appeal did not lie to the- new 


Tribunal. Their Lordships observed, 


“ 'Thıs appeal had not been brought when the statute was passed, although the proceedings. 

before the circuit Court had been instituted Consequently, the Statutes givmg whatever right 
of appeal may have existed were replaced by sections which gave none” 
For the other side ıt was contended that by goth September, 1946, when the Madras. 
House Rent Control Order of 1945 ceased to be in force the tenant had already 
acquired a vested right to move the Government 1n revision and that there 1s. 
nothing ın the language of Act XV of 1946 taking away that right. The decısıons- 
in Narayanaswam Naidu v. Inspector of Police, Mayavaram® and Colomal Sugar Refining: 
Co. v. Iroing* were also reed on In the former case the question was whether 
a person who had been ordered to be detained undr Madras Act I of 1947 and 
who had preferred an application to the High Court under section 491, Criminal, 
Procedure Code, before Madras Ordinance II of 1948 had been promulgated, 
had a night to have his petition disposed of by the High Court or whether that 
right of his was taken away by the Ordinance It was ruled that the nght of a 
detained person to apply to the High Court under section 491, Criminal Procedure 
Code, cannot be treated as a matter of procedure ; but it ıs a substantive right and 
a very valuable right and that the ordinance would not apply to pending proceed- 
ings under section 491, Cciminal Procedure Code, but only to petitions filed after 
the date of the promulgation of the ordinance On the analogy of this decision: 
it was contended that the rıght of the tenant to move the Government in revisiom. 
under the Madras Rent Control Order of 1945 was a substantive right which had 
accrued to him before the expiration of the order and that it had not been taken 
away by Act XV of 1946 In the case Colomal Sugar Refimng Co. v. Tromg*, their 
Lordships observed that 

“ to deprive a suitor ın a pending action of an appeal to a superior tribunal which belonged: 
to him as of right 1s a very different thing from regulating procedure ” 


~ 


When what 1s called a permanent Act, that 1s tosay, an Act which is of indefinite 
duration 1s repealed, section 8 of the General Clauses Act, 1891 (Madras) provides 
that unless a different intention appears the repeal shall not affect any right, 
privilege, obligation or hability, acquired, accrued or incurred under any enactment 
so repealed or affect any investigation, İegal proceedings or remedy ın resp¢ct of 


\ any such right, privilege, obligation, lability, penalty, forfeiture or punishment, 


as aforesaid and any such investigation, legal proceeding or remedy may be ınstı- 
tuted or continued or enforced and any such penalty, forfeiture or punishment 
may be imposed as if the repealing Act or regulation had not been passed The 
provision of this section will not directly apply when a temporary Act expires by 
efflux of time. What is to happen to pending proceedings in such a case must 
depend upon the intention of the Legislature ; and where clear words are not 
used the intention must be inferred from the relevant circumstance ‘Thus, where a 
temporary Act sets up a special Tribunal and as the result of the expiration of Act, 
the special Tribunal ceases to exist and no clear provision 1s made for continuing 
pending proceedings 1t xvill be reasonable to infer that the intention of the Legis- 
lature 1s that such proceeding shall not be continued The decision in Spencer ve- 
Hooton! is not available but from the passage ın Craies on Statute Jaw which 
refers to ıt, ıt 1s to be inferred that the decision of Roche, J , proceeded on this. 
ae 


1. (1920) 4 Munitions Appeals 67. 3 (1949) MLJ 1 (FB). 
2. (1922) 1 A C. 249 4 (1905) AG 369 d : 
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pumeiple In Canada Cement Co v East Montreal (Town of) 1, their Lordships very 
definitely found on the construction ofthe relevant sections of the statute before them 
that the matter had otherwise been provided for Where a right has become 
vested ın a person and the authority through whom that 1ight can be enforced 
continues to exist the inference would be justified that there was no intention to 
“deprive the person of that right: İn the present case a revision did lhe to the Govern- 
ment at the time the petition was presented, the Government had then jurisdiction 
to entertain and dispose of it, and it did dispose ofit In this connection reference 
may also be made to the decision ın Keshoram Poddar v Nundo Lal Mallıck?*, The 
facts of that case were the Calcutta Rent Act, 1920, enabled a landlord or tenant 
of premises in Calcutta to obtain from the Conttoller of Rents a certificate of the 
standard rent of the premises A right to apply for revision of his order to the 
President of the Calcutta Improvement Tribunal was also provided for. By sec- 
tion 1, sub-section (4) 1t was provided that the Act was to be ın force for a period 
-of three years In 1923, the Act was amended and the lıfe of the Act extended 
upto the end of March, 1924 In 1924 the Act was furthe: amended and its life 
was extended upto 1927 When the life of the Act was extended ın 1924 1ts scope 
was reduced by the insertion of a proviso with the result that the Act ceased to 
-apply to any premises the rent of which exceeded Rs 250 a month The tenant 
applied for the fixation of the standard rent and on 23rd October, 1922, the Con- 
troller fixed the rent at Rs 4,500 per month On the 25th November, 1922, the 
tenant appealed to the President of the Improvement Committee to review that 
decision “The President who was fully occupied ın hearing other appeals was 
able to take up the case only on grd August, 1924 He then dismissed it on the 
‘ground that he had no jurisdiction to determine the matter This he did because 
of the two amending Acts which had been passed while the case was waiting and 
because of the amendment to the original Act which rendered it inapplicable to 
premises the rent of which exceeded Rs 250 per mensem The Privy Council 
overruled this view which was concurred in by the High Court. Their Lordships 
observed that the Act was a living Act at the moment the application was made 
to the President and that the proviso had to be read just as if the words had been 
ünserted ın the original Act and that the President had jurisdiction to dispose of 
the revision petition It 1s possible to argue that the decision turns on the cons- 
truction of the Act and ıs not therefore duectly apphcable, but ıt does suggest 
that the solution to the problem hes ın ascertaınıng the intention of the Legislature. 
The insertion of section 18 of Madras Act XV of 1946 indicates that the intention 
of the Legislature was that so far as possible all pending proceedings are to be 
continued Regard being had to the facts that the mght which the tenant had 
was a vested mght, that the authority before whom proceedings could be taken 
to enforce that right continued to exist and section 18 of Madras Act XV of 1946 
suggests that the intention of the Legislature was that all pending proceedings 
should as far as possible be saved, ıt must be found that the decision of the Court 
below was right The appeal ıs therefore dismissed with costs. 

V P.S. — — —- Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Jusricr RAGHAVA Rao 
Korath [ath Vallappıl Mammal: Hay s son Kunheethu .. Appellani* 
UÜ, 
Vayyavınat Manakunnath .Tavazhi Vasunnı Respondent 


Malabar Tenancy Act (XIV of 1930), section 20 (5)—Surt laz under— Plamlıf not making out allegations 
an the plaint wrth reference to section 20 (5)—Duty of Court—Plainiyf if can ask for suit beng dealt with under 
section 20 (3) of the Act 

Where ın a suit laid under section gö (5) of the Malabar Tenancy Act, the plaintiff fails to- 
make out his right to evict on the allegations ın the plamt made with reference to clause (5) of section 
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go of the Act, the only course open for the Court to adopt is to dismiss the surt oItwwillnot ın such 
a case be open to the plaıntıff who has failed to make out the foundation for the suit with reference 
to the requirements of clause (5) of section 20, to fall back upon the consideration that two of the 
three requirements of clause (5) which are the requirements of clause (3), stand made out and that 
the suit must be dealt with as a suit under clause (3) of section 20 


Puthenveettil Thalasser: Veettil Ammu Amma v Chelakuttiyil Kunnapadı Kalan, Karnavan and Manager 
of his Tavazhı, (1946) 1 MLJ 94, followed 


Second appeal against the decree of the Court of the Subordinate Judge. 
Calicut, in A S No 123 of 1945 preferred against the decree of the Court of the 
District Munsiff, Tirur, in O S No 1162 of 1943 


M Chinnappan Nar and M Narayanan Unn for Appellant 
D H Nambuduipad for Respondent 
The Court delivered the following 


Judgment. On a careful scrutiny of the plaint, I am perfectly clear that 
the suzt out of which this second appeal arises was one laid under section 20, clause- 
(5) of the Malabar Tenancy Act If on the finding of the Courts below, the 
plaintiff failed to make out his right to evict on the allegations ın the plaint made 
with reference to clause (5) of section 20 of the Act, the only course for the Court 
to adopt seems to be as conceded by Mr Nambudırıpad for the 1espondent to dismiss 
the suit It will not, ın such a case, be open to the plaintiff whe has failed to make 
out the foundation for the suit with reference to the requirements of clause (5) of 
section 20, to fall back upon the consideration that two of the three requirements. 
of clause (5), which are the requirements of clause (3), stand made out and that 
the suit must be dealt with as a suit under clause (3) of section 20 of the Act So 
much has been ruled ın this Court by the decision ın Puthenveettsl Thalassert Veettel’ 
Ammu Amma and others v Chelakuttıyıl Kunnapadı Kalan, Rarnasan and Manager of his 
Tavazhı and anothes+ and I am prepared to follow that decision as sound, although 
it occurred to me strange, before I had the object and policy of the two particular 
clauses expounded by counsel before me, that a: suit which failed ön the allegations 
ın clause (5) of section 20 of the Act should not be allowed to be considered with, 
reference to the requirements of clause (3) of section 20 of the Act which are the 
same as two out of the three requirements of clause (5) 


In the result the decrees of the Courts below are set aside and the plaintiff’s. 
suit 1s dismissed The second appeal ıs allowed with costs here and in the Courts: 
below (Leave to appeal is refused) 


VS —— -— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice RAGHAVA Rao. 
Balekkala Subıaya Bhatta Appellant* 


Nulıyal Govinda Bhat .. Respondent 


Provincial Small Cause Courts Act (IX of 1887), Schedule İT, article 2 and Curl Procedure Code (V of 
1908), section 102——Acts contemplated by article 2 of Schedule [I—Suit to recover back amount of court-fee pard’ 
to Government under a decree ın a pauper sut whuh was later superseded—Second appeal—Competency, when 
value does not exceed Rs 500 


Article 2 of Schedule II of the Provincial Small Cause Courts Act refers to acts done by persons 


not acting as suitors ın pursuance’ of a judgment or order which gives permission so to act, but as. 
munisterial officers or otherwise obeying the order of the Court 


Where the essence of an action relates to the recovery of the amount paid by the plaıntıff himself 
as a mere suitor, ? €, as the defendant ın a former pauper suit of a certaın sum representing the 
-court-fee payable to Government under a decree later superseded, the suit 1s not outside the Juris- 
diction of the Court of the Small Causes and where its value does not exceed Rs 500, a second appeaB 
is incompetent 


my .——,.—.——.—.“—— “1”. 


I. (1946) 1ML.J 94. 
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Second appeal against the decree of the Distimct Court, South Kanara, ın 
A S No 343 of 1945, preferred against the decree of the Court of the District 
Munsıff, Puttur,inQ S No 148 of 1944 


K Siamvasa Rao for Appellant 


K Y Adga and K P Adiga for ‘Respondent 
The Court delivered the following 


Jupcment —The suit out of which this second appeal arises was dismissed 
by the trial Court but decreed on appeal 


The first defendant ıs the appellant He ıs the assignee from one Gowaramma 
of her rights under a certain maintenance decree obtained by her in a pauper suit 
filed by her The present plaintiff was the first defendant and the present defendants 
o and 3 were also defendants 2 and 3 in that suit In and by the final event and 
result of that litigation evidenced by Ex P-3 dated 18th August, 1941, the present 
plaintiff was completely exonerated from the suit and the suit dismissed as against 
him Gowaramma was directed to pay half the court-fee due to Government 
and defendants 2 and the other half “if not already recovered by the Government 
in terms of the prior decrees passed in this suit.” Plaintiff in the present case 1s 
seeking to recover back the amount paid by him to Government under a decree 
passed ın the course of the former litigation (Ex P-1) on gth March, 1940, which 
became superseded by a later decree (Ex P-3) on 18th August, 1941, passed pursuant 
to the order of remand made on appeal in Ex P-2 on ıgth February, 1941. 


To this second appeal objection is taken iz lume that section 102 of the Civil 
Procedure Code barsit The appellant in reply contends that the suit out of which 
this second appeal arises 1s not of the nature cognizable by a Court of Small Causes, 
because it is excepted from the cognizance of such a Court as a suit falling within 
Article 2 of the Second Schedule of the Provincial Small Cause Courts Act which 
relates to a suit concerning an act purporting to be done by any person ın pursu- 
ance of a judgment or order ofa Court or of a judicial officer acting in the execution 
of his office The questionis whether this suit concerns an act purporting to be 
done by any person in pursuance of a judgment or order ofa Court Mr Srinivasa 
Rao insists that ıt 1s, because it concerns the act of payment of court-fee done by 
the plaintiff in pursuance of a judgment later reversed The language of the article 
by its apparent generalıtv does nö doubt lend some support to this contention of 
the appellant But as the decision of a Bench of the High Court of Calcutta in 
-Prasanna Kumar Khan v Umar Charan Hazal, to which my attention”has been 
drawn by Mr K P Adiga for the respondent points out ın terms which accurately 
expresses my own first ımpression of the scope and intention of the Article . 

“ havıng regard to the position of Article 2, and also to the fact that there are many other 
articles dealing with suits against persons ın regard to actions taken by them under the authority 
of judgments ol orders which they have obtained as suitors, Article 2 refers to acts done by persons 
not acting as suitors ın pursuance of a judgment or order which gives permission so to act, but as 
mınısterial officer or otherwise obeying the order of the Court ” 

Mr. Srinivasa Rao ın answer to this criticism referred to a decision of Ramesam, J , 
in Kuthala Mudaliar v Venkata Reddıar?, ın which ıt was held that a suit by an auction 
purchaser at a sale of the ryot’s holding for arrears of rent held under the Madras 
Estates Land Act for refund of the purchase money paid on the ground of dispos- 
session from the property under the orders of the Collector 1s outside the cognizance 
of the Court of Small Causes There was no act in that case done by a suitor under 
the order of the Collector to which the suit related The act with which the Court 
in that cas€ was concerned was the order of the Collector setting aside the sale 
which was made without notice to the auction purchaser Here the essence of 
the action relates to the payment by the plaintiff himself as a mere suitor, ? € , as 
the defendant ın the former suit of a certain sum of money to Government under 

2-..-———————.—....———————— 
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a decree later superseded The suit in the present case is not, in my opinion, 
outside the jurisdiction of a Court of Small Causes and its value does not exceed 
500 
The preliminary objection accordingly prevails and I dismiss the second appeal 
with costs No leave 


VS ——— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mr Justice Mack 
Kadıyala Peravadhannulu .. o Petitoner* 
0, 
Kadıyala Peravadhannulu minor by mother and guardian Subbamma.. Respondent. 


Court-Fees Act (VII of 1870), Schedule I, artwle 1—Sutt for partetion by a member of a joint family— 
Defendant directed to pay specific sum to plaıntıff on an account being taken of outstandings due—Appeal by defendant 
—Court-fee payable ı 


For fiscal purposes the liability of a manager of a Hindu joint family business to account to 
other members of the joint family cannot be differentiated from an ordinary suit for account as between 
partners The principle of valuation is contained ın Article r, Schedule I of the Court-Fees Act. 
In a plaınt or memorandum of appeal, court-fee 1s payable on the amount or value of the subject- 
matter m dispute 


Where a defendant ın a jomt family partition suit 1s directed to pay the plaintiff a specific sum 
on an account being taken of the outstandings due, and the defendant appeals, the subject-matter 
ın dispute has been ascertamed and so ad valorem court-fee on the relief which he wished to avoid 
should be paid o 


Dhanukodı Nayakar, In re, (1938) 1 MLJ 628. ILR 1938 Mad 598 (FB), applied 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the District Court, East Godavari, ın unregis- 
tered appeal. S. R No 5346 of 1947 (O. S No 293 of 1937, Sub-Court, 
Amalapuram) 


P Somasundaiam for Petitioner. 

The Government Pleader (K Kuttzkrishna Menon) for Respondent 
The Court delivered the following 

TUDGMENT —This petition raises a simple question of court-fee 


Petitioner is the defendant who ın a joint family partition suit against him 
brought by his grandson was directed to pay a sum of over Rs 20,000 on an account 
being taken of outstandıngs due In an appeal to the District Court, he sought to, 
value it under Article 17-B of Schedule IT of the Couıt-Fees Act at Rs 3,100-+ 100 
adopting the plaint valuation The learned District Judge held on the strength 
of the Full Bench decision of this Court in Dhanukod: Nayakar, In re}, that he should 
pay ad valorem court-fee on the relief that he wished to avoid In that decision 
the learned Full Bench overruled the ,decision in Nukala Venkatanandam, In re?, 
and held that in a final deciee in an account suit, a defendant knew exactly the 
value of his 1elief and must pay court-fee accordingly - 


Mr Somasundaram has sought to differentiate between an ordinary suit for 
accounis and a partition suit in which he urges that liability under the final decree 
arises out of discovery of concealed assets, and also possibly fraudulent conduct 
on the part of the managing member Iam unable to see how for fiscal purposes 
the liability of a manager of a Hindu joint family business to account to other 
members of the joint family can be differentiated from an ordinary suit for account 
as between partners The simple principle of valuation 1s contained ın Article 1, 
Schedule I of the Court-Fees Act In a plaint or memorandum of appeal court-fee 


is payable on the amount or value of the subject-matter ın dispute In this case 
ee 


~ 
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the subject-matter in dispute has been clearly determined, namely, a specific 
amount of over Rs 20,000 which has to be paid by the petitioner to the 
plaintiff The learned District Judge has, in my opinion, mghtly applied the 
principle laid down ın Dhanukodi Nayaka, In re}, to the present case on which 
ad valorem count-fee must be paid on the amount decreed The petition is dismissed 
with costs of the Government Pleader. Time for payment of court-fee, six weeks 
from this date 


VS — — —— Petition dısmıssed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR Justice Mack. 


” 


"The Melarkode Bank, Ltd and others : .. Petihoners” 
0, - 
Damodaraswamı Naidu and another .. Respondents 


Cıvıl Procedure Code (V of 1908), section 73—Recetpt of assets—Crucial date, 


Where ın pursuance of an order passed by a superior Court, assets realized ın execution of a decree 
‘of a subordinate Court are transferred to the superior Court, the assets are deemed to be received 
“within the meaning of section 73, Civil Procedure Code, by the transferee superior Court when 
tthey are actually received by that Court 


Godavarıbat v Deekappa, AIR 1927 Bom 247, relied on 


Petitions under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Couit of the Subordinate Judge, Coimbatore, 
in E A Nos 736 and 737 and 734 of 1946, respectively in E P No 282 of 1946 in 
© S No 65 of 1945, District Munsiff Court, ‘Tiruppur 


A R Sesha dıya for Petitioners. , 
V Ramaswamı Aryar and P. Chandra Redd: for Respondents. 


The Court delivered the following : 


TUDGMENT —The petitioners are decree-holders in the Sub-Court, Coimbatore. 
“These petitions raise an interesting point of rateable distribution ‘There weie 
five decrees against the same judgment-debtor, two obtained in the Tiruppur 
District Münsiff”s Court, and three ın the Sub-Court “The decree-holder ın the 
Tiruppur District Munsiff’s Court in O S No 494 of 1944, who 1s the second 
aespondent, first got some immoveable property sold and Rs 4,915 which was 
realised was brought into the District Munsiff’s Court ‘The other decree-holder 
in the District Munsiff’s Court got his decree in O S$ No 65 of 1945, transferred 
to the Sub-Court for execution, for what reason ıt is neither disclosed ner material, 
and attached the sameimmoveable property It wasthen disclosed that 1t had already 
been sold by the District Munsiff The Sub-Court acting under section 63, Civil 
Procedure Code, sent for the amount which was 1eceived by it on 7th September, 
1946 Prior to the recerpt of this monev in the Sub-Court, the three decree-holders 
there filed execution petitions “The learned Subordinate Judge held that they 
are not entitled to rateable distribution on the ground that they did not file their 
execution petitions prior to the recerpt of the sale proceeds ın the District Munsiff’s 
‘Court The Sub-Court decree-holders now seek ın revision to revise this order and 
to establish their claims to rateable distribution ‘These petitions resolve them- 
selves therefore into a contest between three Sub-Court decree-holders who have 
been deprived of rateable distribution and two decree-hoiders in the District 
Munsiff”s Court who have been held entitled to rateable distribution 


Section 73 (1) in this matter appears to me to be perfectly clear It reads. 


“ Where assets are held by a Court and more persons than one have, before the receipt of such 
assets, made application to the Court for the execution of decrees for the payment of money passed 
against the same judgment-debtor and have not obtained satisfaction thereof, the assets, after 
deducting the costs of realisation ,shall be rateably distributed among all such persons ” 
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The first point to be decided 1s, what is the Court holding the assets? There 
can be no doubt that it 1s the Sub-Court which as the Court of highest grade under 
section 63 (1) has cast uponnt the responsibility of deciding all clarms and effecting 
rateable distribution ‘The next simple point to” be determined in this section 18, 
when the assets were received by the Sub-Couıt On this point also, there 1s no 
doubt and no dispute The money was received ın the Sub-Court on 7th September, 
1946 It then follows on a simple reading of section 73 (1) that any decree-holder 
who had made an application to the Sub-Court before this date is entitied to 
rateable distribution The learned Subordinate Judge was guided or rather 
misguided himself by a decision of Madhavan Nair, J. reported in Thanmull v. 
Arıshnaswamı! and ın my view wrongly applied a proposition he enunciated ın 
a case in which the factual background was completely different That was a 
case ın which the Distriet Münsiff”s Court attached and sold some property and 
ın which a creditor ın the Sub-Courf also attached the same property When the 
Subordinate Judge called upon the Distiict Munsiff to send up the sale proceeds, 
the latter was unable to do so as he had permitted the decree-holder to enter a 
set off o The result was that the Sub-Court decree-holder had to file a suit under 
section 73 (2), Givil Procedure Code and the judgments of the two lower courts 
giving hım a decree were substantially confirmed by Madhavan Nair, J , in second 
appeal In the course of his judgment he set out certain conclusions and referred 
to a category of cases under section 63, Civil Procedure Code, ın which the receipt 
of assets by one of the courts contemplated in that section amounted to a con- 
structive receipt of assets by each of such courts That decision had as its objec- 
tive a hberal one, namely, the extension of the rıght to rateable distribution to 
a decree-holder who had been deprived of itin somewhat unusual circumstances. 
I have carefully perused that decision and can find in it no support for the view 
taken by the learned Subordinate Judge that 1t was binding on him in his decision 
on these rateable distribution applications 


A perfectly clear decision of a Bench of the Bombay High Court reported 
ın Godavarıbat v Deekappa? was placed before me in which Shaw and Fawcett, JJ.. 
held that where 1n pursuance of an order passed by a superior Court, assets realised 
in execution of a decree of a Subordinate Court are transferred to the superior 
Court, the assets are deemed to be received within section 73 by the transferee 
Court when they are actually received by that Court JI am wholly unable to see 
anything ın this Bench decision which 1s really ın conflict with the reasoning of 
Madhavan Nair, J, ın Thanmull v Krıshnaswamı!. It ıs really not necessary to go 
beyond the very simple language of section 73 for a determination of the mghts 
of these decree-holders to rateable distribution Mr V Ramaswami Alyar argued 
that section 73 read with secuon 63 contemplated-only one receipt of assets into 
Court and that m the present case the criterion date must be the date on which the 
sale proceeds were received by the District Munsiff’s Court To adopt this view 
would be to do considerable violence to the simple language of section 73 (1) which, 
as I have indicated supıa, appears to permit of no doubt 


A final argument has been advanced that these petitions do not lie as peti- 
tioners have their right of sut The learned Subordinate Judge however appears 
to have committed an obvious error of law ın mısapplyıng a decision There 
appears to be no necessity to drive these decree-holders entitled to rateable dis- 
tribution to a sut in the circumstances I consider that these revision petitions 
are sustainable They axe allowed and the petitioners will be admitted to rate- 
able distribution ı 


The learned advocate says that the thırd Sub-Court decree-holder has also filed 
a revision petition (GC R P. No 254 of 1947), which 1s still pending service of notice 
after several infructuous attempts on the second respondent for whom Mr. 
Chandra Reddi appeared in these two revision petitions It ıs unfortunate 
that he did not bring this to my notice while Mr Chandra Reddı was in Court 
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and. did so, after he had completed his argument and left the Court, 
and after I had dictated this judgment There 1s obviously no necessity for any 
further notice to be issued to the second respondent on that petition to revise this 
identical order, the second respondent having made" an appearance on these two 
petitions and his case having been exhaustively argued by Mr Chandra Reddı 
on his behalf and by Mr Ramaswami Atyar for the first respondent who, I under- 
stand, has been sel ved on this third petition This order will therefore bea common 
order ın the three petitions and the petitioner n C R P No 254 of 1947 wili also 


be admıtted to rateable distribution Petitioners will recerve then costs with one 
advocate’s fee 


VS Peittion allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mr Justice PANCHAPAKESA AYYAR 


The Public Prosecutor .. Appellani*™ 
> : 
B. Nagamma Respondent. 


Madras Prevention of Adulteration Act (III of 1918), sections 3, 5 (1) (d) and 18—Executwe Officer unde 
Public Health Act delegating powers to Panchayat Board Executive Officer—Inttiation of prosecution by tha 
Officer under Madras Prevention of Adulteratıon Act—Legality : 


Where the District Health Officer has delegated his powers and duties under the Madras Pre- 
vention of Adulteration Act (III of 1918) to the Executive Officer of a Panchayat Board who initiates. 
a prosecution against an accused for adulteration of milk with water, it cannot be said that the 


prosecution had not been instituted by the “ local Executive Officer ” so as to justify an acquittal 
of the accused on that ground 


Judgment of Govinda Menon, J,in G A No 341 of 1947, followed 


Appeal under secttori 417, Criminal Procedure Code, 1898, against the acquittal 
of the aforesaid respondent (accused) by the Sub-Divisional Magistrate, Jammal- 


madugu m C A No 128 of 1948 on his file (C C No 8go of 1947, Stationary 
Sub-Magistrate, Jammalmadugu) 


“The Appellant ın person 
A Bhuyanga Rao for Respondent 
The Court delivered the following, 


Jupcment —The respondent was the accused in G G No 8go of 1947 on the 
file of the Statıonaı v Sub-Magistrate, Jammalmadugu, a case under section 5 (1) (4) 
of the Madras Food Adulteration Act, for sale of milk adulterated with water to 
an extent of 57 per cent The Sub-Magıstrate convicted the respondent and 
fined her Rs 150 The Sub-Dıvısional Magistrate, Jammalmadugu, on appeal, 
held that the prosecution had not been instituted by the “local Executive Officer” 
but by the Executive Officer, Jammalmadugu Panchayat Boaıd, and acquitted 
her The Government have filed an appeal against the acquittal 


The learned Public Prosecutor urged that under section 16 of the Public Health 
Act, a District Health Officer must be deemed to be the local Executive Officer, 
and, under section 3 of Madras Act III of 1918 (the Madras Prevention of Adul- 
teration Act), the District Health Officer, as local Executive Officer, can delegate 
his powers and duties under the Act (including his powers under section 18) to such 
persons as might be prescribed, and had delegated his powers under section 18 to 
the Executive Officer, Jammalmadugu Panchayat Board, who had initiated the 
prosecution 1 agree Govinda Menon, J, has also, in his judgment dated 30th 
October, 1947, ın CA No 341 of 1947, come to the very same conclusion, and 
has upset an acqutttal, on identical facts I set aside the acquittal of the respon- 
dent There 1s no need to order a retrial as the facts are clear, and the milk was 
more than half water But in view of the fact that the learned counsel appearing 





* Crl. Appeal No 608 of 1948 2oth July, 1949 
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for Government have not ıaısed the point before the Sub-Divisional Magistrate 
and relied on the judgment of Govinda Menon, J (which was unfortunately not 
reported and so did not act as a deterrent to such pleas), I let the respondent off 
with a fine of five rupees, ot five days sımple ımprısonment ın default, while 
convicting her under section 5 (1) (d) of the Act 


KG Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR Justice Govinps MENON 


“Venkatasvvamı Naidu and another Appellants* 
0 
Muniappa Mudaliar and others . Respondents. 


Equitable estoppel—Purchase for the benefit of one ın the name of another who had advanced the money—Con- 
struction of buildings on that land by the person intended to be benefited — Acqusescence and standing by of the 
nominal owner—Rights of parlıes 


The first defendant sought the help of the plaintiffs’ vendor, one D, to pay the price of land pur- 
chased for him and agreed that the sale may be in the name of D He was always under the bona 
Jide belief that the property belonged to him and that the only obligation he had was to pay the price 
of the land paid by D with interest thereon from the date of the sale deed and that he could enjoy 
the property, on the fulfilment of such a condition, as his own Further, he was encouraged ın the 
belief by the acquiescence and conduct of D When he later on built upon the land a substantial 
structure, D kept quiet and did not assert any title or right 


On the question whether the defendant had no legal title to the property in the circumstances, 


Held, that applying the well-known dicta contamed ın various English cases, the principle of 
equitable estoppel applied and therefore the plaintiffs’ vendor could not say that the defendant had 
no legal title, and if he could not say so, his alıenees could have no hıgher claim, particularly 
when they were not bona fide transferees for value without notice 


Held further (1) that there was no implied contract that the plaintiffs should pay the defendant 
the value of the structure on the defendant surrendering the property The utmost the plaintffs 


were entitled to was that the defendant should pay the costs of the site with interest accruing 
‘uptodate, 


(2) That if the defendant dıd-not pay the same, the value of the structure has to be assessed and 


“on payment of the amount so assessed by the plaintiffs into Court, the defendant should surrender 
‘the land with the building upon it 


Gase-law discussed 


Appeal! against the order of the District Court, Salem, dated gist April, 1945, 
in A.S No 395 of 1943 (O S No 3 of 942, District Munsiff’s Court, Sankarıdrug). 
K S Desikan for Appellants. 


UV. C Vpuayaraghavacharı and N. CG Srumsasan for Respondenis. 
The Court delivered the following . i 


TuDGMENT —The learned Additional District Judge of Salem, disagreeing 
with the decision of the District Munsiff of Sankaridrug at Salem, heldin A S No. 
395 of 1943 out of which this second appeal arises, that Ex P-1, dated 26th Decem- 
ber, 1931, related to the purchase of the suit property ın the name of the plaint fis’ 
vendor not as benamı for the first defendant but ın order to enure for the benefit 
“of the plaintiffs’ vendor himself Ex P-1 was a sale deed for a consideration of 
Rs 800 executed by one Muthuswamı Konar in favour of one Duraıswamı Naidu, 
by which the property mentioned therein was sold with absolute rights to the latter. 
‘On 7th June, 1941, Duraiswami Naidu sold the property purchased under Ex P-1 
to the plaintiffs for a sum of Rs 1,500. On the strength of this purchase under 
Ex P-12, the plamüfis brought the suit for a declaration of their title to the suit 
house and possession of the same with damages for past use and occupation from 
the defendants The first defendant who was the“brother of defendants 2 and 3 
contested the plaintiffs’ claim on the ground that the purchase under Ex. P-ı was 
for his own benefit and that he paid the consideration for it though the document 
was taken ın- the name of Duraiswam: Naidu as a benamıdar It was further 
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contended that the thatched house which was standing on the property at the 
tıme of the purchase was destroyed by fire and the first defendant built a new house 
with his own funds 


The trial Court found that the sale deed Ex P-r was taken by the first 
defendant for his own benefit ın Duraısvamı Naidu’s name as benamidar. It 
was also held that the first defendant was not a lessee of Duraıswamı Naidu There 
was a further decision that the tiled house built on the property was constructed 
by the first defendant with his own funds and that the plaıntıffs were not bona fide 
purchasers for value of the house without notice of the first defendant’s title The 
learned District Munsiff discussed the entire oral and documentaıy evidence 
at great length before he arrived at the findings adverted to by me above. The 
result of these findings was that the suit was dismissed. On appeal, the learned 
Additional District Judge came to a somewhat different conclusion on some of 
the points in controversy ‘The result of the learned Judge’s conclusion was that 
the house was built by the first defendant with his own funds but that Ex P-1 was 
a sale deed in favour of Duraiswami Naidu effected with Duraıswamı Naidu”s 
own funds and with the intention that the title should vest ın Duraiswami Naidu 
alone The learned Judge found that the first defendant’s case that he paid 
Rs poo of the purchase price and that Dulaıswamı Naidu (P W 1) advanced only 
the baiance of Rs 300 was false At the end of paragraph 4 of his judgment the 
learned District Judge observes that Duraiswami Naidu P W. 1, purchased the 
property at the instance of the first defendant and for the purpose of providing 
him with a residence It was the first defendant who negotiated the transaction 
and ıt was he who actually paid the money into the hands of D W r, the vendor 
under Ex P-ı The effect of his finding 1s that Duraiswami Naidu wanted to pro- 
vide a residence for the first defendant and with that object, and at the instance 
and request of the first defendant, he purchased the property ın question with monies 
belonging to himself ‘The learned Judge thereafter discussed the evidence in 
relation to the construction of the existing house on the property and agreed 
with the District Munsiff that ıt was the first defendant who put up a building 
spending his own monies and all the while Duraiswami Naidu, P W 1, kept quite 
like disinterested spectator and did not step ın to claim his rights At the end of 
paragraph 6 the learned Judge observes as follows 

“The lower Court has discussed the matter at considerable length and I am ın complete agree- 


ment with ıt when ıt says that the first defendant effected the 1mprovement at his own cost The 
improvements were considerable, although as to their precise value, there 1s no reliable evidence ” 


Thereafter m paragraph 7 the learned District Judge discussed the question as to 
what the attitude of the parties, vz., the first defendant and Duraısvvamı Naidu, 
was at the tıme of the construction of the house In discussing that, he was of the 
view that no precise terms and conditions governing the transaction between them. 
were either discussed or formulated but the whole matter was to a large extent 
based on mutual trust and confidence 1 think it is well and useful to set out in 
the learned Judge’s own words what he considered to be the state of things at that 
time ° 


“ The first defendant was badly in need of a house But he had no money with which to buy 
one PW 1 who was rich was prepared to advance the money on condition that he was to be the 
owner until the advance was repaid Or, ın other words, P W 1 was prepared to buy the house 
himself, so as to enable the first defendant ın course of time to save enough money to buy it off him. 
Meanwhile the first defendant was to occupy the house, legally ın the position of a tenant, but 
actually in his capacity as the ultmate owner, although of course, his ownership was contingent 
on his repaying the purchase price No rent was to be actually collected from the first 
defendant since he was gomg to repay PW Ms money with interest The first defendant 
could do what he liked with the property, and effect whatever ımprovements he considered 
necessary without any specific provision being made ın respect of it, since the improvements were 
ultimately to enure to his own benefit It was taken for granted that the first defendant would pay 
up the purchase price and secure the property for himself, the possibility of his failing to do this. 
was perhaps not contemplated ” 


It is also found by the lower appellate Court that the plaintiffs knew the fact that 
the property was purchased for the benefit of the first defendant and they cannot 
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claim the rights of a bona fide transferee under issue 4 What then 1s the legal effect 
of the transaction? I do not agree with the learned District Judge with his dis- 
cussion or the conclusion arrived at ın paragraph 7 of his judgment Though 
the title at the time of Ex P-1 was to vest in P W. r, still the parties agreed that 
the first defendant could do what he liked with the property and effect whatever 
improvements he considered necessary on the property. The only burden on 
the first defendant was to pay back the purchase price to P W TI with interest as 
contemplated at the tıme of the purchase. In deciding the relative legal rights 
of the parties, we have to bear in mind the intention with which the first defendant 
‘built the house and also how P W r, Duraıswamı Naidu, behaved when the house 
was being built It ıs common ground that the old thatched house was destroyed 
by fire and the finding now 1s that the present structure was put up by the first 
defendant with his own funds. The conclusion of the lower appellate Court is 
also to the effect that all the time the first defendant was building the house, PW 1 
was looking on and tacitly acquiesced 1n the first defendant putting up the building. 
Not only was there no overt act of P.W. 1 signifying his opposition to the building * 
scheme of the first defendant, but there was passive acquiescence by P W 1 in the 
first defendant's action ‘The first defendant was building the house on the bona 
fide belief that the land was his and the only act of his to complete the title was 
to pay the purchase money to PW r with interest thereon It 1s 1n circum- 
stances like this that we have to apply the principle of equitable estoppel laid down 
ın the well-known English case of Ramsden v Dyson+ ‘The rule of equitable estoppel 
enunciated in the above case will be made to applv to the case where the owner 
of land sees another person erecting buildings upon it, and knowing that such per- 
son is under the mistaken helief that the land 1s his own property, purposely abstains 
from interference with a view of claiming the building later on when it 1s erected. 
P.W 1 knew that the first defendant was buıldıng upon the land ın the belief that 
the property was his but that he should only pay the purchase price to him. 
In spite of that PW 1 did not raise his little finger to prevent the building from 
‘being constructed In order to bring in the principle of equitable estoppel, 1t 1s 
sufficient to show that the conduct of the owner, whether consisting ın passive 
abstinence from interfering, or ın active intervention, was sufficient to justify the 
legal inference that he had, by implication, contracted that the ownership of the 
land should be transferred to the first defendant here. In Narasayya v. Raja of 
Venkatagırı*, Abdur Rahim, J , discusses the question how far equitable estoppel 
enunciated.in Ramsden v Dyson1 can be applied to cases where a tenant built 
upon the land with the passive connivance of the landlord in the folloving 
words — 


“€ If they had acted under such belsef they would have been entitled to insist that they should 

not be ejected at all or that if ejected compensation should be paid to them for the improvements 

“which they had effected under such belief provided they proved that they made the improvements 
in circumstances which would induce a Court of Equity to imply a contract between them and the 
landlord that the landlord would not eject them or ın case he ejected them that he would pay them 

the value of the improvements The Court would infer such a contract if the landlord, by his conduct, 

encouraged or raised an expectation in the tenant spending money m making improvements that 

the latter would not be evicted at all or at least not without being compensated for the value of such 

improvements and the ımprovements were ın fact made under such expectations Such a contract 

is inferred ın order to relteve the tenant from the fraud of the landlord ” 


In the well-known case of Wallmott v Barber3, Fry, LJ, eriunciates the rule of 
estoppel applicable to cases of this nature and lays down that to constitute acquies- 
cence ın such cases the following essentials must co-exist = 


“ (r) The first defendant must have made a mistake as to his legal iighis , 
(2) He must have expended some money or must have done some act on the faith of his mıs- 
taken belief , 


(3) The plamtiffs, the possessors of the legal mght, must know of the existence of their legal 
xıght which is inconsistent with the right claimed by the first defendant , 


, 





1. (1866) LR 1 HL 129 3 (1880) 15 Ch D g6. 
2 (1g10) ILR 37 Mad. 1, at page 15. 
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) The plaintiffs the possessors of the legal rıght, must know of the first defendant’s mistaken 
belef of his rights, and 


(5) The plaintiffs must have encouraged the first defendant in his expenditure of money or 
an other acts which he has done either directly or by abstaining from asserting his legal right” 


These principles are of such well-known application and have been* followed in 
numerous cases ın this country that it 1s unnecessary for me to enumerate the Indian 
cases ın which they have been followed In De Bussche v Alt}, Thesiger, L J , 
observed that if a person having a right and seeing another about to commit, 
or in the course of committing, an act infringing upon that right, stands by in such 
a manner as reallv to induce the person committing the act, and who might 
otherwise have abstained from it, to believe that he assents to its being committed, 
he cannot afterwards be heard to complain of the act ‘Fo the same effect are 
the observations of Lord Cottenham in Duke of Leeds v Earl of Amhersi? In 
LGatrncross v Lovmer®, Lord Campbell enunciated the principle of acquiescence 
in these words 


5 Generally speaking, if a party having an interest to prevent an action being done, 
has full notice of its having been done, and acgulesces ın it, so as to induce a reasonable belief that 
” he consents to it, and the position of ptherssis altered by their giving credit to his sincerety, he has no 


more right to challenge the act to their prejudice, than he would have had if it had been done by his 
previous licence ” 


In Hare Bhusan v Sheikh Abdul*, the rule of estoppel 1s stated as follows : 


“ VVhere a person ın bona fide belief that a certain property belongs to him spends money upon 
ut and the true owner stands by and allows hım to spend money and make improvements upon his - 
land, the true owner 1s estopped from asserting his title to the land as against the person making 


Amprovements ın such bona fide belief ” 

It seems to me that the statement of law outlined above applies directly to the 
present case According to the finding of the learned District Judge, the first 
defendant was under the bona fide belief thay the property belonged to him and 
that the only obligation he had to meet was to pay the price paid by Duraiswam1 
Naidu with interest thereon to the latter If that ıs done, the property could be 
enjoyed by the first defendant as his own property without any let or hindrance 
by Duraıswamı Naidu or others claiming under him That Duraiswami 
‘Naidu encouraged the first defendant to be under that belief, 1s also what 
the learned Judge opines Could it be said that in a situation lıke this, having 
allowed the first defendant to expend the money and build a substantial 
structure on the property ın the bona fide belief that the land would become 
this on the fulfilment of certain conditions, Duraıswamı Naidu can turn round 
and say that the first defendant has no legal title and that the property should be 
surrendered to him or to his alienee® Following the well-known dicta contained 
in the various cases mentioned by me above, the only answer that could be given 
to ıt is that Duraiswami Naidu could not, and if he could not, the plaintiffs, who 
are not even bona fide purchasers, are prevented from claiming any higher rights. 


The learned District Judge was not alive to the position thus created to the 
fullest extent, and in his opinion ıt was a case of implied contract to pay the value 
of the structure by Duraıswamı Naidu to the first defendant I do not think that 
his findings justify that legal conception There was no contract to pay the value 
of the structure but what was impliedly understood was that if the first defendant 
paid the cost price of the land with interest thereon to Duraıswamı Naidu the 
land would become the first defendant’s own property Therefore, the learned 
Judge’s view that the plaintiffs, as successors to the rights of Duraıswyamı Naidu, 
should pay the first defendant the value of the structure on the latter surrendering 
the property with the house thereon cannot be justified It seems to me that in 
a state of things like this the plainnffs are not entitled to possession at all. The 
‘utmost they are entitled to 1s that the first defendant should pay the cost of the 
sıte which Duraiswam: Naidu had to pay to the vendor under Ex. P-1, with 
ânterest thereon ı 





Iı (1878)8 Ch D 286 3 (1860) 3 LT igo, 
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What is the amount that will have to be paid by the first defendant ıs the 
next question for consideration. The contest in the trial Court was that out of 
the amount of Rs 800 a sum of Rs 500 was paid by the first defendant himself. 
The District Munsiff was inclined to agree with this contention, but the learned. 
Additional District Judge came to a contrary conclusion and found that even this 
sum of Rs 500 was paid by Duraiswam: Naidu. Therefore Duraiswam1 Naidu 
and his assignees the plaintiffs, are entitled to get this sum of Rs 500 with interest 
thereon at the rate of sıx per cent. per annum from the date of Ex P-1,7e , from. 
26th December, 1931, till the 15th July, 1949 In Ex D-2 itis stated that the in- 
terest on the sum of Rs 300 advanced by Dura: wami Naidu would be 15 per cent 
perannum The first defendant will therefore be bound to pay a sum of Rs 300. 
with interest thereon at'15 per cent. from the date of Ex P-1 till the 15th July, 
1949 Ifthe first defendant pays the plaintiffs the purchase price of Rs. 800 with 
interest on Rs 500 at 6 per cent. per annum fiom the date of Ex. P-1 till 15th 
Julv, 1949, and on Rs 300 at 15 percent per annum from the date of Ex. P-L 
till 15th July, 1949, then, the sut will stand dismissed If, on the other hand,, 
the first defendant does not pay this amount, the trial Court will, after sending _ 
out a commission to assess the value of the building*erected by the first defendant, 
pass a decree that on the plaintiffs depositing the value of the house so ascertained. 
to be paid over to first defendant within a time to be fixed by it, the first defendant. 
would surrender the land, with the building thereon to the plaintiffs With these 
modifications, the appeal and memorandum of objections are dismussed. Bach 
party will bear his or their own costs throughout 


Leave to appeal is refused 
KE C. Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justic—E GOVİNDA MENON . 


Bavajı alıas Abdul Muhammad . Petione:,” 


Criminal: Law—Attempt to commit an offence—Essential ingredtents—Entrustment of paddy by owner who 
had no transport permit to cartmen for transport outside district—If a contravention of Madras Government. 


Notification prohibiting such transport without permit 


In order to constitute an attempt to commit an offence, there must first of all be an intention 
to commit tne crime, a commencement of the commission, and an act towards the commission. 
Neither the mere forming of the intention to commit the crime nor the mere preparation for an offence 
ış punishable The dividing line between a mere preparation and an attempt to commit a crime 
may be thin in some cases and the question whether there has been an attempt or only a preparation 
to commit 1s to be decided on the facts of each particular case. One important consideration ın such 


cases 1s whether there was a locus penztentiae. 

Where all that 1s alleged agamst the owner of paddy who had no transport permit ıs that he 
entrusted bags of paddy to cartmen to transport them outside the district and that the cart with the 
paddy was found unyoked at a place still within the district, it cannot be said that the owner of the 
paddy was actually transporting the paddy within the meaning of the Madras Government Notifi- 
cation, No 2060-A/45 (GS) The act of the owner could at the most amount to an abetment 
of the transport of paddy from one district to another Where the cartmen are held not to have 
contravened the notification prohibiting such transport and that they did not even attempt to 
commit the offence then the person who 1s alleged to have abetted the act which did not amount 


to an attempt cannot be held to have committed the offence 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order ‘of the Court of Sessions, 
West Tanjore in GA No 3 of 1949 (GG No 146 of 1948, Additional First 
Class Magistrate, Kumbakonam) 


. 


V Rayagoğalachan and G Gopalaswam: for Petitioner 
The Assistant Public Prosecutor (4 $. Stvakaminathan) for the Crown 








"Cr R G No 297 of 1949. 4th July, 1949 
(CrR P No 250 of 1949 ) 
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İ1) BAVAYI, İn re. Air 


The Court made the following 


ORDER —The petitioner who was the first accused ın CG No 146 of 1948 
on the file of the Court of the Additional First Class Magistrate of Kumbakonam 
was convicted for the contravention of an order promulgated by the Provincial 
Government No. 2660, A/1945 (GS ), published at pages 581 and 582 to Part II 
of Fort St George Gazette, dated 4th September, 1945, which had been continued 
as an offence by section 7 (1) of Central Act XXIV of 1946 and sentenced to 
rigorous imprisonment for one year ‘The said conviction and sentence were cons 
firmed on appeal by the Court of Session, West Tanjore and the present revision 
1s to set aside the aforesaid confirmation of the conviction and sentence 


PW 1 was the Grain Purchase Tahsildar of Tanjore in October, 1947, and 
PW 2 was the Inspector of Police, GTD X Branch, Tanjore, at the same time. 
On grd October, 1947, at about 10-30 PM both P Ws 1 and 2 proceeded along 
the flood bank shown ın the plan Exhibit D-5 and found four cart loads of paddy 
at the place marked 46/5 on the said flood bank * According to the witnesses, 
the double bullock carts had gone down the bank ın a northern direction into the 
padugaı lands which intervene between the Coleroon river ın the north and the 
flood bank ın the south To the north of the Coleroon river is the Ramanoor 
Island which formed part of the Trichinopoly district By the time P.Ws 1 and 2 
reached the place ın question, the bullocks had been unyoked and the second and 
the third accused who had been acquitted by the learned Sessions Judge were near 
the cart On being questioned accused 2 and 3 told P W 1 that the paddy belonged 
to the first accused Little later, the petitioner came on the scene and admitted 
that the paddy was hıs He was asked to produce the transport permit, because, 
according to the witnesses, the carts were proceeding towards Tiichinopoly district. 
He did not produce any such permit, but said that the paddy was being taken to 
Kumbakonam Since the first accused did not produce the A A permit on 
demand and after P Ws r and 2 waited for an hour, the paddy was seized under 
the Mahazar, Exhibit P-r, and the witnesses arranged that the paddy should be 
taken to Kumbakonam to be produced in Court On this evidence, the lower 
courts have held that the first accused was attempting to transport paddy in 
contravention of the Government Oider abovementioned Exhibit P-4, clause 1 
of which ısın the following terms 


“No person shall with effect from the date of this order transport paddy . from any place 
within the limits of any of the districts specified ın column (1) of Schedule 1. .. to any place 
within the limits of any other district in the Province of Madras except under and in accordance 
with the terms and conditions of a permit issued by the Commissioner of Civil Supplies sw 


İt is not disputed that there was no perrhit for the transport of paddy from the 
Tanjore district to the Trichinopoly district, which lies to the north of the Coleroon 
river at a distance of six furlongs from the flood bank Half the river belongs 
to the Tanjore district and the other half on the northern side belongs to the Trichi- 
nopoly district on the principle of ad medium filum The learned Sessions Judge 
found that the act of the second and third accused did not constitute an attempt 
to transport paddy ; but that the first accused committed the offence ın question 
The learned Judge found that the carts had a considerable distance to go before 
they crossed the boundary of the district and it was certainly possible for the drivers 
to repent of their intention to take the carts to Trichinopoly district and give up the 
attempt It was further found that when the caits were seized, they were not 
even moving Following the decision in Queen Empress v Ramakkal, the learned 
Judge was of opinion that the action of accused 2 and accused 3 would not amount 
to an attempt İn paragraph 1g of his judgment, the learned Sessions Judge finds 
on evidence that if the first accused had delivered the grain to the carters obviously 
with instructions to take it into another district and if there had been no ınter- 
ference, the petitioner would not have seen thecarts again According to the learned 
Judge, he had therefore done eveıythıng that lay with him and set ın train a series 
a ee 
I (1884) LL.R 8 Mad 5. 
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of actions that, if they had not been interrupted, would have led to the commıssıon 
of the offence He then applies the analogy of a person who books goods by railway 
transport to a destination to which it 1s an offence to send the goods and holds 
that such an act would amount to an attempt to commit the crime On the 
above reasoning, the learned Judge was of opinion that the petitioner must have 
instructed the cartmen (second and third accused) to transport the paddy from 
Tanjore district to Trichinopoly district 


İ find it difficult to follow the learned Judge’s reasoning A strict construction 
of paragraph 1 of the Government Order extracted above would show that the 
offender 1s the person who transports the goods It cannot be said that even if the 
prosecution evidence 1s true that the petitioner who delivered the bags of paddy 
to the cartmen (second and third accused). to be taken to the Trichinopoly district 
would be actually transporting paddy If the petitioner had done an act like this, 
it could at the utmost amount only to an abetment of the transport of paddy from 
Tanjöre to Trichinopoly district The drivers would be the persons who would 
transport the goods and the person who directs them to do so would be the abettor 
of the offence The learned Judge has found that the second and third accused 
did not commit the crume He also has found that they did not even attempt 
to commit the crime In such circumstances, ıt is difficult to hold that if the acutal 
participants did not even commit the offence of the attempt to transport, then the 
person who 1s alleged to have abetted the act which did not amount to an attempt 
has committed any offence at all On this short ground, in my view, the offence 
has not been brought home to the petitioner 


On the merits also, I am unable to agree with the lower courts that any offence 
has been committed. There is no evidence whatever that the petitioner directed 
the second and third accused to take the paddy from the Tanjore district to the 
Trichinopoly district PW 1 says that when accused 2 and 3 were questioned 
as to whose the paddy bags were, they replied that the paddy belonged to the first 
accused, but they did not give any reply to the other question as to where ıt was 
being taken. PW 2 also gives evidence to the same effect Therefore, there 1s 
absolutely no material on which the Court could come to the conclusion that the paddy 
was being taken to Trichinopoly On the other hand, it 1s clear from the evidence 
that the first accused had been directed to deliver 1,500 kalams cf kuruvai paddy 
on the 6th October, 1947, to the Government licensed merchant in Tanjore district 
Exhibit D-11 shows that towards that quantity 12 carts, containing 177 bags had 
already been delivered, and ifthe contents of the four carts has also been delivered 
to a Government licensed merchant, that would fulfil the obligation imposed upon 
the first accused, regarding the delivery of the 1,500 kalams of kuruvai paddy 
Exhibit D-2 the A A permit is for 16 carts of paddy to be delivered between 26th 
September, 1947, and 5th October, 1947 In these circumstances, ın my opinion, 
the lower courts were not justified in concluding that even if the carts had taken 
a detour little to the north of the flood bank into the padugaı lands and that at the 
tıme P Ws r and 2 observed the carts the bulls had been unyoked, the only possible 
inference 1s that the carts were being taken to the Trichinopoly district. PW 1 
himself admits ın*cross-examınatıon that when he first sighted the bandies some 
were ın the flood bank while others were on the cart track on the north, and as they 
neared, the carts on the flood bank went towards the north on the cart track The 
evidence of DW 13, a retired District Board Engineer, is to the effect that along 
the flood bank there are a number of vents between various distances and that there 
are sidings also. Granting that the evidence of P Ws r and 2 is acceptable—and 
I do not see any reason to disbelieve the evidence of these respectable witnesses— 
it cannot be predicated with absolute certamty that the carts were proceeding 
to Trichinopoly district at all. 


The learned Judge’s view that it “must have been” in obedience to the 
instructions of the petitioner that the carts set out to cross the river 1s not based on 
any evidence at all, andın a criminal case, unless there is some evidence, no Court 
is justified in concluding that a person has given instructions which would amount 


“ 


~ 
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to'acrıme. There 1s also the evidence of D W. 2 that all the 16 carts which included 
the four carts ın question reached the Kumbakonam chowkı practically at the same 
time at 7-30 on the morning of the next day. If the petitioner has sent 12 carts 
with paddy for the purpose of delivering them to the hcenced grain purchaser, 
the quantity contained ın the four carts now ın dispute would make up the requisite 
quantity whichhe had to deliver There 1s a reasonable conclusion to draw that the 
petitioner would have sent the carts not to Trichinopoly district but to Kumbakonam 
to be delivered to the licensed dealer The discussion by the learned Judge in 
paragraph 8 of his judgment is sufficient justification for drawing the inference 
‘that the four carts also should have formed part of the 16 carts containing the 
requisite quantity of paddy to be delivered 


In order to constitute an attempt to commit an offence, there must first of all 
be an intention to commit the crime, a commencement of the commission, and an 
act done towards the commission Neither the mere forming of the intention 
to commut the crime nor the mere preparation for an offence 1s punishable. ‘The 
dividing lines between a mere prepatation and an attempt to commit a crime 
may be rather thin in some cases and the question whether there has been an attempt 
or only a preparation to commit it is to be decided on the facts of each particular 
case One important consideration,in such cases is whether there was a locus pent- 
tentiae (See Narayanaswam Pilla, In re!) Applying the above principles, it 
seems to me that on the evidence let ın, ıt cannot be conclusively inferred that 
there has been an attempt to transport the paddy to Trichinopoly district. 


The cıımınal revision case is therefore allowed and the petitioner is acquitted. 
VPS — Petitaon allowed. 
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Altyasanthana Law—Decree against the karnavan of a Malabar tarwad or the kartha of an altyasanthana 
family—Gross neglect or breach of duty on the part of the kartha—If a ground for holding that the" decree is not 
binding on the junior members—Cwl Procedure Code (V of 1908), sectton 11, Explanation VT- - Applicability 
of principle of 

A decree obtamed against the katnavan of a Malabar tarwad or the kartha of 
an alıyasanthana family cannot be held to be not binding on the jumior members merely on ground 
of gross negligence or breach of duty on the part of the karnavan or kartha as such neglect or breach 
of duty cannot be treated as tantamount to fraud on the power of representation vested ın hım. 
_ The principle governing the situation is to be found ın Explanation VI to section 11 of the Code 

A person must be deemed to have litigated ın good faith or bona fide within the meaning o 
Explanation VI of section 11, Civil Procedure Code, 1f he did litigate honestly, whether he did so 
negligently or not The onus of proving want of bona fides ın respect of the previous litigation is on 
the party seeking to avoid the previous decision and proof of negligence 1s not sufficient to establish 
such want of Dona fides 

Where negligence 1s the complaint there 1s no distinction between a case where the manager 
remains ex parte and a case where he appears but does not put forward a good available defence, 


Case Law discussed 


Appeal against the decree of the Court of the Subordinate Judge, South Kanara, 
dated 24th August, 1945, ın OS No 25 of 1943. 


T Kiishna Rao for B Lakkappa Rai for Appellant. 
K Y Adiga, K P Adiga, B Venkatakrishnayya and Santosh for Respondents. 
The Judgment of the Court was delivered by 


Raghava Rao, F —The suit out of which this appeal arises was instituted by 
respondents 1 to 6 before us in the Court of the Subordinate Judge of South Kanara 
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for a declaration that the decree obtained by the appellant against the family of 
themselves and respondents 7 to g and ıgın OS No 387 of 1936 on the file of the 
Court of the District Münsif of Mangalore did not bind them That was a suit 
filed by the appellant as releasee of the suit properties from the auction purchaser 
thereof 1n execution of the decreein OS No 39 of 1928, Sub-Court, South Kanara 
at Mangalore, which had been obtained on the basis of a mortgage effected by the 
present fifth defendant, by the father of the present defendants 6 to g and by the 
father of the present defendants 10 to 12, who together with their sons and the 
13th defendant, their step-brother were the mulgais ol the suit properties The 
defendants in OS No 387 of 1936 who contested it by filing a written statement 
were the mulgenı tenants, ze, the present defendants 2 to 4 who were the heads 
of the three branches of the undivided Aliyasanthana family of which the plaintiffs 
of the present suit are the junior members. The appellant filed the sut (OS 

No 387 of 1936, District Munsif Court, Mangalore) for arrears of rent and posses- 
sion of the properties comprised in the present plaint A and B schedules asserting, 
as 1s said by the present plaintiffs, falsely and fraudulently that she was entitled 
to the entire mulgen: rental, although a portion thereof had been dedicated to Devata 
Vimyogas at the partition in the family of the Bulgars, that the present plait B 
schedule properties in addition to the present plaint A schedule properties formed 
part and parcel of the mulgen: holdings and that the mulgent lease had become 
forfeited for non-payment ol the rent due It 1s also alleged by the present plaintiffs 
in their plaint that the appellant fraudulently managed to secure the collusion 
of defendants 2 to 4 and 14 and obtained a decree ea parte Although defendants 
2 to 4 had filed their written statements in answer to the action, their vakil, Mr G 

Somasekhara Rao reported no instructions, when the cause came on for hearing 

Defendants 2 to 4 were set ex parte, and a decree was passed, which 1s the subject- 
matter of challenge in the present suit, which is, as may be expected, resisted by 
the first defendant on the ground that there was no fraud or collusion about the 
former decree obtained against the heads of the family The Additional Subordı- 
nate Judge who tried the cause in the Court. below granted a decree to the plain 


tiffs against which the first defendant has preferred this appeal 2 


It falls to be observed at the outset that there are no details of fraud or collusion 
given ın the plaınt and that the decree passed by the learned Subordinate Judge 
is not based on any finding of fraud or collusıonpas alleged ın the plaint however, 
vaguely, so much asın a finding of gross negligence on the part of defendants 2 to 4 
ın remaining ex parte at the time of trial of OS No 387 of 1936, District Münsif 
Court, Mangalore, after and although they had raised various defences ın their 
written statement. The learned Subordinate Judge hasın a very exhaustive 
judgment scrutinised ın detail the merits of all the pleas raised ın the written state- 
ment in the former sunt in the light of the evidence now adduced and has upheld 
them all as valid pleas in fact which should have resulted in a non-suit of the plaintiff 
ın the former action but for the gross negligence of defendants 2 to 4 The raison 
d'etre of the deicision of the learned Subordinate Judge 1s contained ın three short 
paragraphs of his long judgment paragraphs 37, 41 and 42 which may be here 
reproduced " 

“ By reason of the conduct of defendants 2 to 4 ın the prior suit the family of the parties have 
been gravely preyudiced <A decree was allowed to be passed for amounts which were not due to the 
first defendant. The first defendant was entitled to acquire possession of the B schedule properties 
to which she had no title She was enabled to acquire possession of the properties ın the A schedule 


which alone were the subject-matter of the mulgen: grant, even though there was no valid notice to 
quit and the lease had not been forfeited according to law > 


A consideration of the evidence establishes beyond doubt that the defendants 2 to 4 were grossly 
negligent in remaining ex parte at the time of tr1al even though various defences had been raised ın the 
written statement. The plaintiffs are entitled to have the decree set asıde . . . , 


On behalf of the first defendant ıt has been contended that it is nowhere alleged ın the plant, 
that the defendants 2 to 4 were guilty öf gross negligence, that the plaınt proceeds on the footing 
that the decree was obtained fraudulently and collusively, and that in the absence of specific mention 
of the fact that defendants 2 to 4 were guilty of gross negligence the decree cannot be set aside on 
that ground It1s argued that the plea of gross negligence 1s a recent development at the trial There 


IT] NAGAMMA SHEDTHI v, KORATHU HENGSÜ — 415 


15 no force in this plea Gross neghgence that has been proved ın this suit amounts to fraud on the 
rights of the family The mere fact that the words ‘ gross negligence’ are not expressly used in the 
plaint cannot take away the nght of plaintiffs to avoid the decree In Malabar and Alıyasanthana 
Law by P R Sundara Ayyar at page go it 1s stated as follows “İn cases where the action is brought 
to enforce obligations incurred by the karnavan or to enforce the consequences of a default of his, 
the dividing line between fraud and failure to plead would generally be hard to delineate ” 


It 1s clear that a decree against a karnavan 1s binding on the tarwad because of the representative 
character of the karnavan He ıs the head and representative of the family, but when gross breach 
of duty 1s proved as ın this case, that amounts to fraud on the family and must be treated as fraud 
upon his power The decree ın O S No 387 of 1936 was obtained fraudulently The defendants 
2 to 4 failed to utilise the means of proof at their disposal and have lost the tarwad properties, as a 
result of their negligence In Durgammav Kechamayya gross negligence was held to amount to fraud 
The above argument on behalf of the first defendant 1s not entitled to force ”’ 

Mr T Krishna Rao, the learned advocate for the appellant, has attacked 
the soundness of the law which found favour with the learned Subordinate Judge 
byıthe citation of a long list of decisions with the more important of which we shall 
presently deal Mr K Y Adiga for the respondent has with his usual frankness 
agreed that, if the view of law adopted by the learned Subordinate Judge is rejected 
by us, the appeal must be allowed without any need for us to go into the evidence 
about the pleas raised by defendants 2 to gın their written statements ın the former 
suit but not attempted to be proved by them at the trial of that suit 


The question for determination, therefore, 1s whether a decree obtained against 
the karnavan of a Malabar tarwad or” the kartha of an Ahyasanthana family can 
be held not binding on the junior members ın the absence of any fraud or collusion 
as such on the ground of gross neglect or breach of duty on the part of the karnavan 
or the kartha which must be treated as tantamount to fraud on the power of repre- 
sentation vested in him Judging the matter from the standpoint of principle 
as well as from the standpomt of binding precedents, we have arrived at the conclu- 
sion that the view of law adopted by the lower Court is erroneous 


The principle governing the situation 1s, in our opınıon, to be found ın Explana- 
tiop VI to section 11 of the Civil Procedure Code which, so far as material for the 
present purpose, provides that, 

“ Where persons litigate bona fide ın respect of . a private right claamed ın common 


for themselves and others, all persons mterested ın such right shall, for the purposes of this section, 
be deemed to claim under the persons so litigating ” 2 


The explanation attracts the doctrine of res judicata to all cases falling within its 
terms, subject of course to the fulfilment of the other requirements of the section. 
As may be seen from the language of the explanation, the test prescribed by ıt 1s 
that the former partv must have litigated the common private right bona fide Bona 
fide means in good faith and that raises the question whether good faith could be 
piedicated or postulated ın iespect of a situation characterised by want of due 
diligence or by gioss negligence For the purpose of the Indian Limitation Act, 
we have ın section 2 thereof the definition of good faith which enacts that, unless 
there 1s anything repugnant ın the subject ol context, nothing shall be deemed to be 
done in good faith which is not done with due care and attention Similarly, 
the Madras General Clauses Act I of 1891 provides ın and by section 3, clause 11 
thereof that ın thts Act (Madras General Clauses Act I of 1891) and ın every Madras 
Act made after the commencement of this Act (Madras General Clauses Act I of 
1891), unless there be something repugnant ın the subject or context, nothing 
is said to be done or believed ın “ good faith’? which is done or belheved without 
due care and attention But barring all cases governed by special enactments 
of the kind just referred to, we have for all other cases generally the definition in 
section 3, Clause 20 of the Indian General Clauses Act X of 1897 which provides 
that, 

“İn this Act (Indian General Clauses Act X of 1897) and ın all Central Acts and Regulations» 
made after the commencement of this Act (Indian General Clauses Act X of 1897) unless there 1s any- 


thing repugnant ın the subject or context— 
m yy 
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_ A thing shall be deemed to be done m “ good faith’ where it isin fact done honestly, whether 
it 1s done negligently or not ” 


The effect of the last mentioned provision, which ıs the material provision for the 
present discussion, is that a person must be deemed fo have litigated ın good faith 
or bona fide within the meaning of Explanation VI to section 11, Civil Procedure 
Code. if he did litigate honestly, whether he did so negligently or not The onus 
of proving want of bona fides ın respect of the previous litigation 1s on the party 
seeking to avoid the previous decision and proof of negligence is not sufficient to 
establish such want of bona fides For, as ruled by the Privy Gouncil ın Venkata- 
seshayya v RKottswara Rao! : . 


“ the provisions of section 11 of the Civil Procedure Code are mandatory, and the ordinary 
litigant, who claums under one of the parties to the former suit, can only avoid its provisions by taking 
advantage of section 44 of the Indian Evidence Act which defines with precision the grounds of such 
avoidance as fraud or collusion, or by showing a want of bona fides ın the prosecution of the former 
suit Its not for the Court to treat negligence or gross negligence, as fraud or collusion, unless fraud 
or collusion 1s the proper inference from the facis” 


Cases of infants of course do stand apart, as ruled by our High Court ‘differing from 
the view of the Bombay High Court to the contrary) ın the case reported in Egappa v. 
Ramanatha® apparently because the protection of minors against the negligent 
actings of their guardians 1s, as observed by the self same Privy Council decision 
in Venkataseshayya v Kotiswara Rao1, a special class of case It may also be borne 
in mind in this connection that gross negligence, 1s the same thing as negligence 
with the addition of a vituperative epithet, to use the language of Rolfe, B ,ın Wilson 
v. Brett? Even if there 1s a distinction between negligence and gross negligence 
ıt is, at any rate, elusive as Lord Thankerton describes 1t ın delivering the judgment 
of the Privy Council in the case reported ın Venkataseshayya v Kotiswara Rao” yust 
mentioned. ü 
" It follows from the foregoing that as a matter of pııncıple there 1s no reason 
why the gross negligence of a karnavan ın conducting or defending a suit should, 
when not amounting to fraud or collusion, be a ground for setting aside a decree 
to which he was a party as representing the tarwad “And yet, we find the contrary 
Jaid down ın the carlıest Bench ruling of our High Court reported ın Thenju v. 
Chımmu?, in the terms that, when breach or neglect of duty on the part ofa karnavan 
ıs established, the decree 1s not binding on the jumior members The basis of the 
view 1s indicated ın that decision to be this that the karüavan”s position ın relation 
to the members of the tarwad being fiduciary, and his powers being qualified by 
his position, any breach or neglect of duty on his part must be regarded as a fraud 
on his power which is only a qualified power. This was assumed to be the law by 
all the three learned Judges who heard the case reported ın Mozdin Rut v Krishnan” 
(of whom one by the way, Muthuswamı Aıyar, J , had been a party to the earlier 
decision), after a difference of opinion between two of them, Kernan and Brandt, JJ , 
on another point at the onginal hearing of the second appeal, on which ıt was 
that the decision of the case eventually rested, Muthuswamı Aryar and Brandt, JJ., 
taking one view on the point and Kernan, J , taking a contrary view In our opinion, 
the law laid down or assumed ın these two decisions in Thenju v Chimmu* and Moadin 
‘Kutt v.. Krishnan" stands overruled by the decision of a Full Bench of four Judges 
reported in Vasudevan v. Sankaran® which answered in the affirmative the question 
referred to them which was ın these terms * 

_ € Whether the decree made in a suit mn which the karnavan of a Nambudırı illom or a Maru- 
makkattayam tarwad 1s, ın his representative capacity, yomed as a defendant and which he honestly 
defends is binding ön the other members of the family not actually made parties ” 





— 


© 4 (19397) 1 MLT ııs:* LR 64 JA 17 ER 737 

-ILR 1937 Mad 263 (PC.) 4 (1884) ILR 7 Mad 413 
2 (1942) 1MLJ 155 ILR 1942 Mad 5 (1887) ILR ro Mad 322 

526.- . . a a : 6 (1897) 7MLJ 102.I1LR,.20Mad 129 
3 (1846) 11 M andW i1gat136, 152 (FB). 


IT] NAGAMMA SHEDTHI 2 KORATHU HENGSU. 417 


We need only further observe with reference to the Full Bench decision that, while 
all the learned Judges who participated therein, relied upon the representative 
capacity and character of the karnavan ın support of their conclusion, two of the 
learned Judges, Shephard and Subramania Ayyar, JJ —one at the bottom of page 
139 of the report and the other at the bottom of page 142 —referred ın terms to 
Explanation V to section 13, Cıvıl Procedure Code, then ın force, which corresponds 
tö Explanation VI to section 11 of the present Code Further, Collins, C J , remarks 
at the bottom of page 132 


€ T take ıt that the word “ honestly’ means that the karnavan acted ın good faith and in what 
he believed to be the interest of the tarwad ” 


Even as Davis, J , remarks at page 144° 


3 
the only litigation that would be possible upon the judicial recognition of his 
2¢, the karnavan’s representative character would’ be confined to actions founded on fraud on his 


4 17 


part 
Similarly Subramanıa Aıyar, J , observes at page 143 of the report. 


ə unless there 1s shown ın the words of Jessel, M R , “fraud or collusion ör anything 
of that sort ol that the Court was cheated into believing that the case was fairly fought or fairly repre- 
sented when in point of fact ıt was not” (Commissioners of Sewers of the City of London v Gellatly), 
a decision in a suit, defended by a karnavan ın his representative capacity, must be held to be 
binding upon all those represented by him ” 


On a careful study of the judgments delivered ın Vasudezan v Sankaran? we have 
no doubt left ın our minds but that the rulings in Thenju v Chımmu3 and Mozdin 
Kuttı v Krishnan* with reference to the point under consideration, of which 1t‘is true 
that the former 1s referred to ın the yudgment of Shephard, J , only on the Full Bench 
and the latter ıs not referred to at all in the judgment of any Judge on the Full 
Bench, ceased to be good law after the Full Bench ruling by which they stood virtu- 
ally, if not in terms, overruled ‘The legal principle applicable to the situation 
with which we are concerned 1s even more definitely and categorically stated by 
the learned Judges Benson and Bhashyam, Aıyangar, JJ , with reference to Explana- 
tion V to section 13 of the Civil Procedure Code then ın force ın the casein Madha- 
vayya v Keralavaima®; where the question which fell to be decided and which was 
answered ın the affirmative was whether the decree of dismissal of a suit by the 
karnavan ın a representative capacity made as a result of his failure to file certain 
material documents which would have assisted the case would or would not be 
binding on the junior members ın the absence of fraud or collusion in the conduct 
of the suit. 


All these decisions were considered by Venkataramana Rao, J ,ın the case 
reported ın Marayanı v “Sankunm Mannadıar“ where ıt was held by the learned Judge 
that the cases in Thenju v Chimmu? and Moidin Kuln v Krıshnan* had not been refer- 
red to at all or at any rate much ın and could not therefore be treated as overruled 
by Vasudevan v Sankaran® We consider that the learned Judge erred ın holding 
as he did He grounds himself for his conclusion on the observation of Mr PR. 
Sundara Atyar in his book on Malabar and Alivasanthana Law at page 98, namely, 
that a minor ıs not precluded from bringing a suit to set aside a decree on the 
ground of the gross negligence of the guardian either by section 11 or by Order g, 
rule 9, Civil Procedure Code and that the same reasoning would applv to the case 
of junior members of a Marumakkattayam or Aliyasanthana family Referring to 
Thenu v Ghımmu3, Mr Sundara Aiyar made the observation earlier ın his book at 
page 92, as noticed by Venkataramana Rao, J , himself that it ıs not clear 


€ how much of this is good law after the Full Bench decision 1 e , Vasudevan v. Sankaran?.” 
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In our opinion, the doubt expressed by the learned author at page 92 1s well founded, 
and for reasons already stated by us Thenju v Ghımmul, cannot be accepted and 
acted upon, as correct law ın view of the Full Bench decision The analogy of cases 
of minors relied on by the learned author ın support of his view expressed at page 98 
of the book 1s, in our judgment, mısconceıved, for as observed by the Privy Council 
in Venkatascshayya v Kotıswara Rao?, the protection of minois against the negligent 
actings of their guardians 1s a special class of case which cannot be extended in 
disregard of the provisions of section 44, Indian Evidence Act and Explanation VI 
to section 11 of the Civil Procedure Code Such analogy was relied upon by 
counsel but repelled by Court ın Arishnamurtht v Chidambaram Chettiar? in which 
it was held that where a Hindu father sues as the manager of a joint family, the 
junior members of the family are bound by the decree ın the suit, and that the 
principle that a minor can sue to set aside a decree passed against him owing to 
gross negligence on the part of his guardian recognised by Egağğa v Ramanathan‘, 
on the ground of stare decisis only applies to a cage which concerns property held by 
the minor ın his own right and in which a decree 1s passed against the minor and 
cannot be extended so as to cover the case of a decree against a father as manager 
of the joint family ın respect of a family property ın which the minor 1s interested 
as a coparcener Although there ıs not such discussion of principle ın it, the ruling 
in Krishnamurtht v Chidambaram Chethar is binding upon us, and even if it were 
not, we would still agree with that decision as well warranted by principle, as we 
have expounded it ın this judgment It only remains for us to add, ın conclusion 
of our discussion of the case-law relevant to the port ın controversy in this appeal, 
that insthe case reported ın Abbakka Shedihı v Pall: Vittal Hegda5, which we consider 
to have been rightly decided, Chandrasekhara Aiyar, J , sitting singly, held that the 
principle that a decree passed against the manager of a joint family cannot be set 
aside on the ground of negligence or gross negligence, as 1t can be set aside in the 
case of a suit brought on behalf of a minor ın respect of his separate property, applies 
to the case of a manager of an Alıyasanthana family In so holding, the learned 
Judge points out that where negligence 1s the complaint, there 1s no distinction 
between a case where the manager remains ex parte and a case where the manager 
appears but does not put forward a good available defence In the words of the 
learned Judge, : 

“ Where the manager 1s ex parie, notwithstanding that fact, the decree would still be one against 
the famıly and if what 1s alleged 1s only negligence or gross negligence’ the decree is unassailable by the 
junior members of the family whatever form the negligence may have taken, so long as ıt does not 
amount to fraud or collusion ” 

We have no hesitation ın endorsing this view of the learned Judge as sound ın prin- 
ciple and consonant to authority 


We have examined the case in Durgamma v Kechamayya®, relied upon by the 
Court below ın the present case in paragraph 42 of its judgment Tn that decision 
of a single Judge, Ramesam, J , there 1s no doubt an observation to be found at page 
352 suggesting that the failure of the manager of the family to raise an obvious 
plea in answer to the former action 1s conduct showing gross negligence equivalent 
to fraud and collusion We are not, with all respect to the learned Judge, able 
to agree that such failure 1s necessarily tantamount to gross negligence or that 
gross negligence 1s necessarily equivalent to fraud and collusion We cannot agree 
with the former part of the proposition; because there 1s no knowıfıg ın many a case 
what ıs an obvious plea and whatısnot. It does not seem to us that the latter part 
of the proposition 1s correct either, for, fraud or collusion necessarily partakes of 
mala fides, whereas, even gross negligence may well be bona fide Nor does the case 
in Yusuf Sahb v Durgı7 referred to by the learned Judge as an example of conduct 
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showing gross negligence equivalent to fraud and collusion support, when closely 
looked into, the supposition made by the learned Judge The judgment of the 
learned Subordinate Judge ın the present case does not contain sufficient to show 
necessarily that fraud or collusion 1s, to use the words of Lord Thankerton ın his judg- 
ment ın Venkataseshayya v Kotiswara Rao 1, the”proper inference from the facts Nor 
1s the theory invoked by the learned Subordinate Judge that a breach of duty on the 
part of a karnavan amounts to a fraud on his power a live doctrine which we can 
seriously take notice of in view of the whole catena of decisions of this Court since 
Vasudevan v. Sankaran? which all speak in one voice with the solitary exception of 
/Varayanı v Sankunnı Mannadıar? 


In these circumstances the appeal 1s allowed and the suit dismissed with costs 
of the appellant here and ın the Court below 


VPS Appeal allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR JusTICE GovINDA MENON 
Saraswathi Madthı Appellant * 


v. 
Rama Shetty and others ~ Respondents. 
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Transfer of Property Act (IV of 1882), section 100— Payment of revenue to Government—Property not 
owned by person paying but patta standing tn his name— No right to claim contribution or charge 


Where a person ın whose name the patta stood pays the Government revenue for an ıtem of 
property which ın fact belonged to another and claims contribution for such payment and a charge 
on the property, ıt cannot be said that he 1s entitled to such a lien or charge 


Shivrao v Pundlık, (1902) IL R 26 Bom 437%, followed : 


Rajah of Vıztanagaram v Rajah Somasekarara), (1900) 13 MLJ 83 ILR 26 Mad 686 (FB), 
distinguished 2 

Appeal against the decree of the Court of the Subordinate Judge, South Kanara, 
in AS No 252-of 1945 preferred against the decree of the Court ef the District 
Munsif, Karkal,in OS No 280 of 1942 


T Krishna Rao for Appellant. 
K Srimvasa Rao for Respondents. 
The Court delivered the following 


JUDGMENT —The plaintiff who is the appellant in this second appeal questions 
the correctness of the decisions of the lower courts on the ground that he 1s entitled 
to recover possession of the properties from the defendant’s family because there 
have been a numhbe: of chalgeni chits executed by defendants 1 and 2 who are the 
ejaman and the senior anandravan ın the family and as such the defendant’s 
family had admitted that they were ın possession of the property under the plain- 
tif” family Whatever might be the original title which the plaintiff’s family 
had, we find that ever since 1809 the property was not ın its possession The 
learned Subordinate Judge has found that the chalgen: chits executed by defendants 
1 and 2 were collusive, nominal and champertous transactions and did not intend 
to create any leasehold right so far as the property 1s concerned In more than 
one place the learned Judge finds that the documents on which the-plaintiff relied 
as showing the admissions by the defendants’ family of their possession under the 
plaintiffs were got up for the purpose of the kudthala proceedings and as such 
cannot bind the family In such circumstances it 1s difficult for me to dislodge 
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that finding unless it is not based on any evidence The learned Judge kas mar- 
shalled the entire evidence for and against the contention put forward by the plaintiff 
and came to the conclusion that the plaintiff was not in possession of the pıcreriy 
within the statutory period , nor has it been shovn that the defendants’ possession 
was as lessees under the plaintiff’s tarwad These are findings of fact which cannot 
be agitated in second appeal Such being the case, I agree with the lower ccurts 
that the plaintiff has neither proved title nor possession within the statutory pericd 


The next question is‘whether the plaintiff is entitled to recover from th“ 
defendants the Government revenue paid by the plaintiff for the suit land frcm 
ist July, 1931, onwards The learned Judge has given her a decree only for what 
she has paid for six years prior to the suit and not for any previous pericd Mr T. 
Krishna Rao for the appellant contends that either on the principle of a salvage 
lien or on the basis that the plaintiff and the defendants, heing co-owners of this 
property, plaintiff is entitled to get a charge under Article 132 of the Limitation 
Act It 1s admıtted—and there can be no question about 1t—that during the tıme 
the plaintiff paid the revenue, the propeity ın question was included ın her patta 
On the finding that the plaıntıff did not have any title to the property, at the time 
the revenue was paid, plaintiff was paying revenue for land included ın her patta 
but which she did not own In such circumstances the question is whether she 1s 
entitled to a charge under section 100 of the Transfer of Property Act and Article 
132 of the Limitation Act In Rajah of Vizianagaram v Raja Somasekararaj!, a 
Full Bench of this Court has held that where one of two or more co-sharers owning 
an estate subject to the payment of revenue to the Government pays the whole 
revenue in order to save, and so does save, the estate from hability to be sold by 
Government for realising the arrears of revenue, he 1s by operation of law entitled 
to a charge upon the share of each of his co-sharers for the realisations of the latte?’s 
share of the revenue, as between the co-sharers On that principle what was 
decided there was that the co-sharer who paid Government revenue was entitled 
to recover the share from the other co-sharer for a period of 12 years prior to the date 
of the suit But can it be said that ın this case the position occupied by the plaintiff 
is that of a co-sharer with the defendants’ family It 1s admitted that to this specific 
item of property—uif the finding given on the above question is true—the plaintiff 
has no title at all It is not as if the plaintiff-1s the owner of an undivided share, 
either half, or any other fraction along with the defendants If that were so, the 
decision in Rajah of Vizianagaram v Raja Somasrkararaj * would be duectly applicable 
But ın a case like this, it is difficult to hold that the plaintiff and defendants are 
co-owners A direct authority ın favour of the respondents’ contention is contained 
ın S2zoarao v Pundlık?, where Sir Lawrence Jenkins, C J and Crowe, J , have held 
that where a person ın whose name the patta stood paid the Government revenue 
' for an item of property which ın fact belonged to another and claimed contribution | 
for payment and a charge on the propertv, ıt cannot be said that he 1s entitled to 
such a hen ‘The learned Judges discussed the English law on the point and finally 
came to the conclusion that in India also such a charge cannot be allowed The 
learned advocate for the appellant has not been able to distinguish this case from 
the facts of the present case Haus contention ıs that the present case must be viewed 
as akın to the decision in Rajah of Viztanagaiam v Rajah Somasekararaj+ and not as 
being simular to the decision in Shwvarao v Pundhk? Tam unable to agiee with that 
contention Since the decision ın Shwvarao v Pundlık? is directly applıcable to the 
facts of this case, I am of opinion that the decision of the lower appellate Court on 
this point 1s also correct 


The second appeal therefore fails and ıs dismissed with costs, 


No Leave. ? 
V PS. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS i 
PRESENT .—MR. JusticF KRISHNASWAMI NAVUDU 


Bhagavatula Gopalakrıshnamurthı and otheis , o Pehloners* 
7 
Dhulipalla Sreedhara Rao and another Respondents 


Cunl Procedure Code (V of 1908), Order 6, rule 17—Facts alleged in the proposed amendment available 
even at the tıme of filing of plaint—Amendment making out a new case on these Jacts—If can be allowed 


Where certain facts are alleged ın a proposed amendment of the plaınt which facts were available 
to the plaintiffs and which they had not chosen to mention ın the original plaint, 1t would not be 
open to the Courts to permit such an amendment where ıt would result in a new case being made 
out on facts which were available but were not pleaded 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Subordinate Judge, Tenalı, dated 24th 
August, 1948, mn IA No 1047 of 1948:1n OS No 59 of 1945 


P V Chelapathı Rao for Petitioners 
V Suryanaayana for Respondents 
The Court delivered the following 


TUDGMENT —Petitioneis are defendants 14 and 22 in OS No 59 of 1945 on 
the file of the Court of the Subordinate Judge, Tenalı. The suit was for partition 
and for possession after setting aside certain alienations The defendant 1s the. 
father of the plaintiffs He was adjudicated insolvent and the Official Receiver 
was made a party to the suit The suit relates to the setting aside of alıcnatıons 
not only made by the father but also by the Official Receiver and paragraph 5 
of the plaint states : 


“ There was no proper vesting order passed ın favour of the Official Rece:ver Neither the 
half share of the first plaintiff nor the father’s power to sell the same was ot could be vested in 
the Official Receiver in I P No 33 of 1930 ©The latter could if at all deal with the first .defen- 
dant’s half share The Official Receiver sold the insolvent’s right, title and interest in the proper- 
ties mentioned as items 6 to 17 of Schedule B without covenanting for the existence or extent of 
the title of the insolvent These defendants did not acquire title to any more than the 
half share of the first defendant ” 


During the pendency of the suit, the Provincial Insolvency Act was amended by the 
addition ofsection 28-A and by reason of the amendment the Official Receiver, 
who was ın possession of the estate of the insolvent became entitled to sell the 
son’s share as well and that the Amending Act was declared to have retrospective 
effect The plaintiff filed TA No 1047 of 1948 for amendment of the plaınt 
by seeking to introduce the following paragraph as paragraph 5-A 


“€ The plaintiffs submit that under Act XXV of 1948 the Official Receiver isin exactly the same 
position as the father in the matter of alienation of joint family properties to pay the father’s debts 
and has no higher or different powers than the father would have had, if he was selling the property 
himself for his own debts Plaintiffs submit that the sales by the Official Receiver of items 6 to 17 
of the plaint B schedule were for grossly madequate price Plaintiffs also learn that the sales were 
rushed through ın undue haste and that the prices realised were miserably low The sales are not 
therefore binding upon the plaintiff’s half share” 

The learned Subordinate Judge granted the amendment The question 1s whether 
the order of the learned Judge 1s correct In paragraph 5 of the original plaint, 
except that the plaintiffs relied on the position of law, they did not choose to make 
any statement as regards the nature of the sale, consideration therefor andits invah- 
dity otherwise than under the provisions of the Provincial Insolvency Act before 
the enactment of section 28-A of the Act But they have now chosen to give certain 
facts and want to plead those facts ın order to entitle them to have the sale set aside. 
It is argued on behalf of the petitionerthat the Court was not entitled to allow such 
an amendment as a new case was set up on fresh facts, which facts were available 
even when the plaint was originally filed but no mention was made ın paragraph 5 


———.. LN error 
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of the plant In the counter-affidavit ıt is also stated that this is clearly an after- 
thought Tn the affidavit in support of the application ıt is stated that by reason of 
the amendment of the Provincial Insolvency Act by Act XXV of 1948 ıt became neces- 
sary to examine the question from this new standpoint and therefore the plaintiff 
prayed that the amendment might be allowed The learned counsel for the respon- 
dents cited Bhimudu v Pitchayya!, Venkataratnam v Venkamma? and Chella Sakkaraja v 

Muthuswamı Moopan*, ın support of his contention that by reason of subsequent events 
occurring after the filing of the plaint ıt was open to the court to grant amendnient. 
But on examining those decisions 1 find that if by reason of the subsequent events 
certain rights accrued to the plaintiff, the plaintiff would be entitled to claim reliefs 
under those nights But in this case certain facts are alleged which facts were 
available to the plaintiffs and which the plaintiffs have not chosen to mention 
ın the original plaint and I do not think ıt would be open to courts to permit such 
an amendment as ıt would, ın the words of their Lordships of the Privy Council 
in the case reported in Ma Shwe Mya v Maung*, permit a new case to be made on 
facts which were available but were not pleaded 1 think that the result of allowing 
the amendment would be to introduce a new element which was absent ın the 
original plait and that the plaintiffs are not entltled to any such amendment 

I hold that the learned Subordinate Judge was ın error ın gianting the amendment 

The petition is allowed with costs. . 


VS —— Petition allowed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR Justice KRISHNASWAMI NAYUDU 


Kallampudı Narayanappa Petitioner* 
“v 
Kaligotla Suryanarayana and others Respondents . 


Cinil Procedure Code (V of 1908), Order 8, rule 1—Substitutton in toto of one written statement for another 
already filed—Power of Court : ı 


There 1s no provision in the Civil Procedure Code to enable the Court to permit the substitution 
an toto of one written statement for another already filed A Court has no jurisdiction to pass an order 
directing such substitution 

Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the Court of the District Munsif, Yellamanchıllı, 
inI.A No 7 of ıg49 n OS No. 85 of 1948 


E Venkatesam for Petitioner 
(’. Rama Rao for Respondents 
The Court delivered the following 


TUDGMENT —The petitioner in this revision petition is the first defendant 
in OS No 85 of 1948 on the file of the District Munsif’s Court. Yellamanchıllı, 
instituted for redemption of two usufructuary mortgages executed by the second 
defendant in favour of the first defendant The plaintiff claimed to be the pur- 
chaser of the properties subject to two mortgages having purchased the same from 
the second defendant The second defendant, mortgagor filed a written statement 
in person on 7th July, 1948 The first defendant s contention is that in pursuance 
of an agreement of sale executed by the second defendant ın his favour agreeing 
to sell the property he came into possession of the property and that by virtue of 
section 53-A of the Transfer of Property Act his title to the property had been 
perfected and that the plaintiff ıs not entitled to redeem the properties The second 
defendant ın his statement filed on 7th Julv, 1948, which was filed in person had 
stated that he had executed on 25th December, 1945, an agreement to sell on a 
stamped paper and had taken Rs 212 cash from the first defendant to make up the 
ee 
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purchase amount. ‘Though the properties were previously in the possession of the 
first defendant the second defendant had delivered possession again as per the 
agreement to sell and also made an arrangement to take the agreement to sell 
as a sale deed till he executed a registered sale deed on a properly stamped papeı 

He also pleaded that even though the second defendant informed the plaintiff 
about the agreement to sell in favour of the first defendant the plaintiff had encou- 
raged him by saying that he would give the surplus money and persuaded him 
to execute the sale deed ın favour of the plaintiff On grd January, 1949, the 
second defendant filed IA No 7 of 1949 praying to permit him to substitute 
another written statement which was then prepared under legal advice in the place 
of the one already filed on 7th July, 1948 and in support of this application he 
filed an affidavit to the effect that the first written statement was obtained by the 
first defendant under fraud and musrepresentation and that, therefore, he 
should be given leave to substitute the new statement filed along with the inter- 
locutory application in the place of the one filed already “The learned District 
Munsiff directed that the writen statement filed along with the interlocutory 
application should be substituted ın the place of the written statement filed by him 
in person on 7th July, 1948. The interlocutory application was sought to be 
filed under Order 8, rule 1 and section 151, Civil Procedure Code Order 8, rule 
I relates to the filing of written statements The written statement that had 
already been filed was one under Order 8, rule 1, Cıvıl Procedure Code It cannot 
be said that Order 8, rule 1 would apply for the substitution of a fresh written 
statement in the place of the one filed already under Order 8, rule 1, Civil 
Procedure Code It is unnecessary to consider whether the written statement 
could have been filed under Order 6, rule 17, Civil Procedure Code, as it relates 
to the amendment of pleadings by which the pleadmgs may be altered or 
amended under the circumstances mentioned in the rule There ıs however no 
provision ın the Cıvıl Procedure Code to enable the Cdurt to permit the 
substitution 24 tote of one written statement for another already filed I am of 
opinion that the learned District Munsiff had no jurisdiction to pass an 
order directing the substitution of the new written statement filed along with 
the interlocutory applıcatıon in the place of the one filed already under Order 
8, rule r, Civil Procedure Code The original statement filed ın the first instance 
on 7th July, 1948, will remain on the file It 1s always open to the second defen- 
dant at the time of the trial of the suit to state the circumstances which he now 
alleges under which the first wiitten statement which he filed in person was 
presented The revision petition 1s allowed with costs 


VSS el Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT — MR P. V RAJAMANNAR, Chef Justice AND MR Justicc Mack 


K Devarajulu Naidu .  Petrtioner* 
: 
G Ethirajavall Thayaramma, bv power-of-attorney agent C 
Ranganayakalu Chetty and others Respondents. 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), sectton 7 (2) (11) (a)—Original tenancy 
in favour of three persons who were partners in a firm—Dussolution of firm—One partner allowed to wind up 
affairs and subsequently use premises for his sole busıness—If amounts to transfer or sub-letting of premises 


Where the original tenancy was ın favour of three persons who were partners ın a firm, and after 
its dissolution one of the partners is allowed to wind up the affairs of the partnership and thereafter 
ış allowed to use the premises for his sole business, such act of the two partners other than the one 
carrying on the business cannot amount to a transfer or sub-letting of the premises to that partner 
by the others Hence, where the appellate trıbunal under the Madras Buildings (Lease and Rent 
Control) Act, holds under such circumstances that thedandlord 1s entitled to eviction on the ground 
that there 1s a subletting, the order 1s vitiated by an error of law apparent on the face of the record 
and has to be quashed. 
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Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certzorar: calling for the records ın 
H R A No 879 of 1947, Small Cause Court, Madras, and quash the order therein 
as one without jurisdiction and manifestly outside the scope of Act XV of 1946 


V Ramaswamı Aıyar and M .Natesan for Petitioner 
V C Gopalaratnam for Respondents. 
The Order of the Court was made by 


The Chief Fustice —This application for the issue of a writ of cerizorarı arises 
out of a petition filed by the first respondent before the Rent Controller, Madras, 
for eviction of three persons, of whon the petitioner before us is one The first 
respondent ıs the owner of house No 210, Govindappa Naicken Street, George 
Town, Madras It1s common ground that this house was let by the first respondent 
to a firm called “ Devarayulu Naidu & Co” which consisted of these three persons 
as partners ‘This partnership firm was dissolved sometime ın 1943 and thereafter 
no fresh business was done, but the affairs of the partnership were wound up. 
By 14th Novemher, 1946, the winding up was completed and accounts were finally 
settled Meanwhile on 15th March, 1944, the first respondent purported to terminate 
the tenancy by notice to quit and followed up the notice with a suit for eviction 
ın the Court of Small Causes (Suit No 252 of 1944) That suit was dismissed 
on 16th August, 1944 and the first respondent was directed to obtain relief from 
the Rent Controller On 9th December, 1946, after the Madras Buildings (Lease 
and Control) Act of 1946 came into force, an application was filed by the first 
respondent against the three erstwhile partners for eviction ‘The main grounds 
on which eviction was sought were (1) that the three tenants had sub-let the pre- 
muses to another firm which consisted of the petitioner before us and two others, 
not parties to the application and (1) that the premises were being used for a pur- 
pose other than that for which they were leased 


The Rent Controller dismissed the application He held that it had not 
been conclusively proved that the petiuoner before us was carrying on a new busi- 
ness With other partners and even so, such business commenced long before Ist 
October, 1946, when the present Act came into force On appeal the Third Judge 
of the Court of Small Cause reversed the decision of the Rent Controller and 
directed eviction of all the three persons against whom the application had been 
filed So far as we can gather from his order, the learned Judge’s findings are that 
after the termination of the tenancy by the first respondent the three partners should 
be deemed to have continued as tenants both individually and collectively and 
the firm must be deemed to have continued till 14th November, 1946, when it was 
finally wound up, that between 1943 and November 1946 the petitioner before 
us was ın sole charge of the dissolution of the firm and that simultaneously he 
started a business on the said premises ın his own name on gth Decenber, 1945. 
On these findings of fact he arrived at the conclusion that in law it must be held 
that the three partners sub-let the premises to the petitioner before us in his ındı- 
vidual capacity for his separate business ; to use his own words 


“ the petitioner (landlord) was therefore justified ın treating the respondents as collectively 
the tenant of the property and the first respondent (petitioner here) as a sub-tenant from and after 
14th November, 1946 ” . 


In our opinion the learned Judge fell into an obvious error of law in arriving 
at this conclusion “The position was shortly this The original tenancy was ın 
favour of three persons who were partners in a firm After the dissolution of the 
firm, one of the partners was allowed to wind up the affairs of the partnership and 
thereafter was allowed to use the premises for his sole business. This act on the 
part of the two partners other than the petitioner cannot amount to a transfer or 
sub-letting of the premises to the petitioner It1s true that the Courtsin England 
have taken up an extreme view that even when one of two partners after the dıs- 
solution of the partnership assigns to the other partner the interest of the partnership 
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in premises which had been taken on lease by the partnership, ıt would amount 
to a breach of the covenant prohibiting an assignment of the lease without the 
consent of the lessor (See Varley v Coppard!) But this Court was not inclined 
to apply this doctrine to Indian conditions In Koragalua v Jakı Beary*®, Deva- 
doss, J , held that the transfer by a co-lessee in favour of another lessee of his night 
in the lease would not be a breach of a covenant against assignment without the 
consent of the landlord. The learned Judge was of the definite opinion that we 
should not introduce into our Indian system the rigour of the English law as regards 
the relation of landlord and tenant The appellate tribunal in this case was 
therefore ın error ın holding that the landlord was entitled to eviction on this 
ground ‘The other finding as regards the user of the house for a different purpose, 


it 1s clear, was treated as a corollary to the main finding which we have held was 
erroneous 7 


The order therefore as ıt stands ıs vitiated by an error of law apparent on the 
face of the record and must therefore be quashed ' 


The order 1s defective also in another material respect and that is that the 
appellate tribunal did not deal with and give a finding on the really important 
question which arose on the landlord’s application, namely, that the three original 
tenants sub-let the premises to a different firm which consisted of one of them 
and two other strangers ‘That was the specific case set up in the landlord’s applı- 
cation ‘This question has not been properly dealt with by the appellate tribunal 
The appellate tribunal shall therefore hear the appeal afresh after giving the 
parties an opportunity of being heard, and, 1f necessary, after making such further 
enquiry, as it thinks fit either personally or through the controller, and shall decide 
the appeal ın the light of the observation which we have made 


There will be no costs in this application 
VS a Order quashed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mr Justice PANCHAPAKESA AYYAR 


The Official Réceiver, West Tanjore, Tanjore and another Appellants* 
0 : 
Sakkuwaı Ba: Ammal Respondent 


Madras Estates Land Act (I of 1908)—Landlord obtaining decree against a tenant afterwards ceasing to be 
his landlord —If can execute the decree ın a Revenue Court and realtse his arrears in a revenue sale 


A landlord who had obtained a decree against a tenant, under the Madras Estates Land Act, 
but has afterwards ceased to be_his landholder, and the relationship between the landholder and 
tenant has ceased to exist, cannot execute the decree ına Revenue Court and realise his arrears ın 
a revenue sale (which will be free of all encumbrances) and should execute 1t in Cıwl Court 


Sundaram Ayar v Kulathu Awar, (1915) 29 MLJ 505 ILR 39 Mad 1018, Venkata Laksh- 
mamma v Seethayya, (1920) 3g MLJ 30° ILR 43 Mad 786, Vyraperumal v Alagappa, (1931) 


62MLJ 468 ILR 55 Mad 468 and Suryanarayana v Ramachandrudu, (1932) 37 LW 655, relied 
on 


Observattons of Sadasıva Atyar, J , ın Venkata Lakshmamma Garu v Acht Reddi, (1921) 40 ML J, 
319 ILR 44 Mad 433 (FB), treated as obiter and not followed 


The policy of the Madras Estates Land Act 1s to give the landholder who 1s the present land- 


holder in respect of the holding and ryot preference regarding the recovery of his rent free from all 
encumbrances and charges for arrears 


The amendments of sections 125 and 127 of the Madras Estates Land Act have not affected the 
position 

Appeal against the order of the District Court of West Tanjore at Tanjore, 
dated goth July, 1945, and made ın A S No 46 of 1945 (EP No. 363 of 1944 ın 
S S No 340 of 1941 on the file of the Deputy Collector, Tanjore). 
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T. K Subramanya Pilla for Appellants. 
G R. Jagadeesa Ayar: for Respondent. 
The Court delivered the following 


Jupcmrwr —The only point for determination ın this second appeal ıs whethe 
the lower Courts went wrong in holding that a landhoider who had obtained a 
decree against a tenant, under the Madras Estates Land Act, but has afterwards 
ceased to be his landholder, and the relationship between the landholder and 
tenant has ceased to exist, cannot execute the decree ın a Revenue Court and realise 
his arrears in a revenue sale and should execute it im a Civil Court ‘The lower 
Courts relied on the rulings in Sundaram Ayyar v Kulathu Ayyarl and Suramma v. 
Surtyanarayana Jagapathiraju®. In Sundaram Ayyar v Kulathu Ayyar!, ıt has been held 
by a Bench of this Court that the provisions of the Madras Estates Land Act do not 
empower a person who was a lessee of an estate, to take proceedings after the expiry 
of his lease to sell the tenant’s holding for arrears of rent due for a fasli covered by 
the period of his lease, though ıt was held also that a person to whom arrears are 
due 1s a land-holder notwithstanding the fact that his estate has terminated, but 
that the law does not give him a first charge on the holdmg or the crops thereon, 
and he can merely distrain the moveable property or the trees in the holding of the 
defaulter and that he 1s not entitled to attach the holding In the course of his 
judgment, Seshagırı Ayyar, J , relied on the ruling of the Privy Council in Forbes 
v Mahara; Bahadur Singh? and said that the Judicial Committee had clearly and 
emphatically Jaid down that a holding can be sold only by a landholder who had 
a subsisting interest ın the estate. In Suramma v. Surıyanarayana Jagapathırazu? Phil- 
lips and Kumaraswamı Sastri,) , have held that a sale in a Revenue Court passes 
the property to the purchaser free of encumbrances except those specified ın sec- 
ton 125 of the Madras Estates Land Act. Therefore, ıt 1s apparent that ıf the 
appellant is allowed to bring the holding to sale in a Revenue Court, he will get an 
undoubted advantage and priority over the present landholder (the appellant has 
ceased to be a landholder after 1940) regarding his rent for all the years from 1940 
till now, which I do not consider the Estates Land Act intends to give to a person 
regarding whom the relationship between Jandholder and tenant has ceased. In 
Krishnapada Chatterjee v Manada Sundari Ghosh*, seven yudges of the Calcutta High 
Court have held, followmg the Privy Council ruling in Forbes v. Mahara) Bahadur 
Singh®, that only a landlord who has not parted with his interest, and regarding 
whom the relationship of landlord and tenant subsists, can bring the holding to 
sale in a Revenue Court “They specifically held that the person seeking to execute 
a decree by sale of the tenure or holding must have the landlord’s interest vested 
in him and that the right to bring the tenure or holding to sale exists only so long 
as the relationship of landloid and tenant exists ; and that it is the existing landlord 
alone who can execute the decree in a Revenue Court In Suryanarayana v Rama- 
chandrudu®, Anantakrishna Ayyar, J , relied on the above ruling of the seven Judges 
of the Calcutta High Court and held that only so long as the relationship of landlord 
and tenant existed could a decree for rent be executed in a Revenue Court by bringing 
the holding to sale He remarked further ° 

“ İt should also be kept in mind that such decrees for rent could also be executed by the ordinary 
cwil courts ın which case, it has been held, that the sales would not be free of encumbrances . 
The relationship of * landholder and ryot’ should also (ıt has been held) continue till actual sale 
by the Revenue Court ” 
In Vyraperumal v Alagappa®, Waller and Krishnan Pandalaı, JJ , have held that 
a landholder can bring a holding to sale only so long as the relationship of landholder 
and ryot continues In that case it has been specifically remarked that the decision 
of the Prrvy Council in Forbes v Maharaj Bahadur Singh,® already referred to, has 
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been understood ın this Court ın Venkata Lakshmamma v Seethayyal, as applicable 
to cases under the Madras Estates Land Act and as meaning that the claim of 
first charge is available only to a landlord and while the relationship of Jandlord 
and tenant subsists. : 


As against ali this ımposıng array of decisions, Mr Subramamam Pillai, for 
the appellant, relies on three facts ‘The first 1s certain observations of Kııshnan, J , 
and Sadasiva Ayyar, J, ın Venkata Lakshmamma Garu v. Acht Reddı?. Krishnan, J., 
remarked that the Bengal Tenancy Act differed ın some respects fiom the Madras 
Estates Land Act and especially regarding the definition of a “landholder” and the 
right of a landholder to bring a holding to sale. But he'dıd not give any deczszon 
that a landholder ın 1espect of whom the relationship as landholder and tenant 
had ceased could still bring the holding to sale ın eaecutzon in a revenue Court. Sada- 
siva Ayyar, J, remarked that, after having considered his previous opinion that 
a landholder who had ceased to be a landholder regarding the tenant could not 
bring the holding for sale ina revenue Court, he was of opinion that his fo1 mer opınıon 
was unsound as ıt failed to give sufficient weight to the differences both in language 
and policy found on a comparison of the provisions of the Bengal Tenancy Act 
and the Madras Estates Land Act He also did not give any decision that a land- 
holder who had ceased to be a landholder in respect of the tenancy could attach 
the holding and bring it to sale in a revenue Court He only expiessed his opinion. 
iln other words, his remarks were obzter regaiding the actual question ın issue ın 
+his case, vz, whether such a landholder can bring the holding to sale in a zevenue 
‘Court un execution after he had ceased to be the landholder of the tenant 1n question. 
These remarks of Krishnan and Sadasiva Ayyar, JJ , were made in 1921, and the 
decisions in Surpyanarayana v Ramachandıudu? and Vyraberumal v Alagappa*, were 
wendered in 1932 and 1931 respectively, reinforcing the former view. 


It ıs obvious that even if 1 differ fiom the views expressed in Sundaram Ayya? v 
Kulathu Ayyar5, Venkata Lakshmamma v Seethayya1, Suryanarayana v Ramachandrudu?, 
and Wyraperumal v Alagabğai, the decisions by three Benches and a single Judge 
of this Court, I would not be entitled to decide differently now but would be com- 
pelled to refer the matter to a Full Bench, as none of those decisions have been 
formally overruled or even specifically dissented from But I also agree with the 
views of the three Benches and the single Judge ın question, and so see no reason 
to refer the matter to a Full Bench It seems to me clear that the policy of 
the Madras Estates Land Act 1s to give the landholder who is the piesent land- 
holder ın respect of the holding and ryot preference regarding the recovery of 
“of his ient free from all encumbrances and charges ior arrears 


Section 125, as amended, makes this still clearer asit makes the sale proceeds 
not subject to any arrears of rent due ın 1espect of the holding before the date of 
sale or to interest on such arrears whether a deciee has been obtained o1 not for such arrears. 
Section 127, as amended, also gives the landholder who brings a holding to sale 
pricrity ın respect of his decree amount after the poundage and costs and expenses 
of the sale have bcen deducted So the consequence of allowing the appellant 
to bring the holding to sale ın a sevenue Court will be to enable hım to get a priority 
for his dues under his decree over the present landholder regarding his claims for 
rent from 1940 onwards when the appellant ceased to be the landholder This 
I do not consider that the Estates Land Act will permit So, I respectfully agree 
with the views expressed in the three Bench rulings and the single Judge’s ruling 
referred to above. 
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_Mr Subramanıa Pillai contends that, ın view of the amendment to sections. 
125 and 127 of the Madras Estates Land Act, the views expressed in those four 
rulings have become obsolete and that now the appellant will be fiee to bring’ 
the holding to sale in the revenue Court and realise his decree dues I cannot agree. 
As already stated the amendments of sections 125 and 127 have only emphasised 
the benefit accruing to a landholder bringing a holding to sale in a revenue Court 
and increased the weight of priority given to hım. These amendments have,ın my 
opinion, reinforced the strength of the rulings in the above four cases rather than 
diminished them strength. 


In this view, I consider that the lower Courts were right ın rejecting the appel- 
lant’s contentions and referring him to the cıvıl Courts for executing his decree, 
as ın those Courts the sale would not be free from all encumbrances, as ın a revenue 
‘sale,-and he would not get the peculiar advantages vouchsafed to him under a 
revenue sale 


This appeal deserves to be andıs heteby dismissed with costs. (Leave asked: 
for and granted) 


KS Appeal dismissed. 


ə ————.—. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR Justice SUBBA RAO AND MR Justice PANGHAPAKESA AYYAR. 


Padmaraja Shetty and others .. Prisoners * 


Evidence Act (I of 1872), sections gö and 133—Approver’s evıdence— Necessıty for-corroboration—Value- 
of confession of co-accused =~ : 


Section 133 of the Indian Evidence Act states that an accomplice shall be a competent witness 
against an accused person and a conviction is not illegal merely because it proceeds upon the un- | 
corroborated testumony of an accomplice But 1t1s a rule of practice which has now virtually become- 
a rule of law that corroboration 1s required Section 30 of the Indian Evidence Act, however, does 
not compel a Court to accept the confession of a co-accused as corroboration of the approver’s 
evidence It only empowers the Court to take into consideration such confession as against the person 
jointly tried with him or against the person who makes such a confession Though an accomplice’s 
evidence 1s legal evidence and not excluded by any of the provisions of the Evidence Act it has been 
held as a rule of practice that, such evidence should not be accepted as corroborative evidence The. 
same principle should apply ın the case of a confessional statement 


” 


Case-law discussed 


Trial referred by the Court of Session, South Kanara division, for confir- 
mation of the sentence of death passed upon the said prisoner in C C No 30 of 1948 
on 11th November, 1948, and appeals by the appellants, 


M. K. Nambsar and M Sekhma Menon, B. Punyakote Cheth and M. Santosh for. 
Appellants. . 
The Public Prosecutor (V A Ethiray) for the Crown. 


The Judgment of the Court was delivered by 5 


— 


Subba Rao, 7 —Accused 1 to g are the appellants Accused r to 3 were 
convicted by the Sessions Judge of South Kanara undet section 302, Indian: 
Penal Code and under section 302 read with section 34 of the Code The first 
accused was sentenced to death, and the other two accused to transportation 
for life Accused 1, 2, 4 and 5 were convicted under ‘section 201 of the Code andı 
sentenced to rigorous imprisonment for a term of three years each Accused 3 and. 
6 to g were convicted of the same offence but sentenced to rigorous imprisonment 
for a term of two yeais each. 


3 SS 
*Referred Trial No 122 of 1948, 23st February, 1940. 
(Cr App Nos, 667 of 1948, 27 of 1949 and 696 of 1948) 
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For a correct appreciation of the facts and the contentions of the parties the 
following genealogy may usefully be referred to . 





R Seshappa 
f 7. 
Padmavathı Marudeyı Nemuiraja Shetty. 
7 Chandravathi=Ramanna Semitha 


(deceased). 
Amirthavathı Padmaraya * 


The second accused 1s a brother of Ramanna Semitha. The third accused 
is the brother-in-law of the first accused Accused 4 to g are connected with the 
first alcused either as tenants of his or of some others under his control and influence. 


The first accused belongs to a well-known Alıyasanthana Jain family in Garadadi 
called Padthire family The family house is surrounded by forest tracts with a 
few other houses belonging mostly to the tenants N aturally the family wielded 
great influence ın that locality Nemuraja Shetty was the manager of the Aliya- 
santhana family till about 1941 In 1940 he set apart certain property for the 
maintenance of Chandravathı and her children In 1941, for one reason or other 
Nemuraja Shetty relinquished his management in favour of Padmaraja Shetty, 
the first accused After he became the manager Padmaraya Shetty refused to 
abide by the arrangement entered ımto by Nemiraja Shetty with Chandravathı, 
with the result that Chandravathı and her husband had to come to the famıly 
house of Padthıre for their maintenance Padmaraya Shetty, the first accused, 
shifted to another house in the neighbourhood As the first accused was not main- 
taining Chandravathı and his family properly, Ramanna Semutha in his turn was 
putting obstacles ın the way of the first accused’s management of the properties 
Ramanna Semitha had also shifted his wife and child to a nearer village ın Belthan- 
gadı for convenience of medical treatment and also for the education of his boy As the 
first accused was not providing Chandravathi with necessary funds, Ramanna Semitha 
removed a quantity ofrice stocked ın the family house and sold the same on 5th Febru- 
ary, 1948 This enraged the first accused. The first accused along with accused 2 to 
8 came to the Padthire house at about 8 PM ona Saturday After the first accu- 
sed ascertained from his mother the fact that the rice was removed by Ramanna 
Semitha he directed his companions to take out to the verandah the remaining 
stock of the rice In the meantime the deceased came to the front entrance of 
the inner courtyard of the house but as ıt was bolted from inside he called out for 
opening it. After some heated discussion and exchange of abuses, the prosecution 
case 15, the accused came out of the house from the back door Accused 1 and 3 
shot at the deceased. Accused 1 and 2 beat the deceased with sticks, even after 
he had fallen down with gunshot injuries and later on accused 1 to 9 together 
cremated the body in a hurry’ Exhibit P-30, the sketch of the scene of offence 
filed ın the case, clearly gives the situation of the house and the topography It 
also indicates the places where the accused and the deceased abused each other 
and also the place where the deceased was shot at. 


We shall first consider the evidence against the first accused P.W 81s the 
approver . 


gi öt ək 3: > 


[After discussing the evidence their Lordships proceeded] - 


We are satisfied that the evidence of the approver 1s corroborated in material 
particulars implicating the accused 


At this stage ıt will be convenient to consider the argument advanced by the 
learned counsel ın regard to the law of corroboration The law on this point in 
India is practically the same as that in England. It ıs so well settled that it wil} 
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be unnecessary to consider the various decisions cited before us It is enough 
to extract the important principles laid down ın the leading case, Rex v. Baskerville}, 


(1) the uncorroborated evidence of an accomplice 1s admissible in law; - 


(2) ıt has long been the practice at common law for a Judge to warn the 
jury of the danger of convicting a person on the uncorroborated testimony of an 
accomplice or accomplices, but the Judge should point out to the jury that it 1s 
within their legal province to convict upon such unconfirmed evidence ; 


(3) the rule of practice has become virtually equivalent to a rule of law ; 


(4) the confirmation does not mean that there should be ındependent 
evidence of that which the accomplice relates, or his testimony would be unneces- 
sary ; for, if ıt were required that the accomplice should be confirmed ın every 
detail of the crime, his evidence would not be essential to the case , 


(5) corroboration must be by some evidence other than that of an accom- 
plıce, and, therefore, one accomplicé’s evidence is not corroboration of the testimony 
of another accomplice , 


(6) corroboration must be independent testimony which implicates hım, 
that is which confirms ın some material particular not only the evidence of the crime 
having been committed but also of the prisoner committing it , 


(7) corroboration can be of real circumstantial evidence of his connection 
with the crime 


In India the same principles have been embodied in=the statutory form. 
Section 133 of the Indian Evidence Act reads as follows 


“ An accomplice shall be a competent witness against an accused person ; and a conviction Js not 
allegal merely because ıt proceeds upon the uncorroborated testimony of an accomplice ” 


Jllustratıon (8) öf section 114 of the Evidence Act reads as follows 
“ An accomplice 1s unworthy of credit, unless he is corroborated ın material particulars ” 
Section 30 of the Evidence Act also may be noticed. It states * 


“When more persons than one are being tried jointly for the same offence, and a confession 
made by one such person affecting himself and some other of such persons 1s proved, the Court may 
take into consideration such confession as against such other person as well as against the person who 
makes such confessıon.” 


In Muthukumaraswamı Pilla v Kıng-Emperor?, a Bench of five Judges of this Court 
had to construe the sections and the learned Judges held by a majority that the 
evidence of an accomplice need not be corroborated in material particulars before 
it can be acted upon and that it is open to the Court to convict upon the uncorro- 
borated testımony of an aecomplice if the Court 1s satisfied that the evidence 1s true. 
Benson, J , expressed his opinion ın the following terms . 


“In my opinion there 1s nothing ın the ıllustıatıon (b) to section 114 which overrides, or renders 
nugatory, the plain and explicit declaration contained ın section 133, or which requires us to hold 
that the evidence of an accomplice must always, and ın all circumstances, be regarded as unworthy 
of credit unless it 1s corroborated ın material particulars, or which requires us to hold that it ıs not 
open to the Court to act on such evidence, even when the Court believes 1t to be perfectly true ” 


In dealing with section 114, Wallis, J , observed that the said section laid down only 
presumptions and the Court 1s not compelled to raise them but 1s to consider whether 
ın all the circumstances of the particular case they should be raised The dissenting 
view was expressed by Abdur Rahim, J. The learned Judge thought that ıt was 
well established law that, except in circumstances of any special nature, it was the 
duty of the Court to raise the presumption that accomplices’ evidence 1s unworthy 
of credit as against the accused persons unless ıt was corroborated ın material 
particulars This judgment expressed the well-known principle of the English 
law that an accomplice’s evidence is legal evidence, but it does not lay emphasis 
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on the rule of practice which the later decisions noted. In Venkataramana v Em- 
peror!, Sundaram Chetty and Pakenham Walsh, JJ, held that the evidence of an 
accomplice must as a rule be considered untrustworthy and should be corroborated 
in material particulars by mdependent and untainted evidence They relied 
upon the following passage fiom the judgment ın Rex v Mohesh Biswas? - 


“ The corroboration which is needed ın order to make Soorat Alı's testimony against the prisoners 
trustworthy should be corroboration derived from evidence which 1s independent of accomplices 
which 1s not vitiated by the accomplice character of the witness and further should be 
such as to support that portion of the accomplice’s testimony which makes out that the prisoner 
was present at the tıme when the crime was committed and participated ın the acts of commission ” 


The Madras High Court again considered the law on the subject ın the well- 
known Thyagaraja Bhagavatha’s case3. Though this judgment was reversed by the 
Judicial Committee on the scope of section 411-A, Criminal Piocedure Code, 
the observations of the learned Judges ın regard to the scope of corroborative evidence 
are left untouched At page 396, the learned Judges state the law as follows . 


“ Section 133 of the Indian Evidence Act states that an accomplice shall be a competent 
witness against an accused person and a conviction 1s not illegal merely because 1t proceeds upon the 
uncorroborated testimony of an accomplice Under the English common law the same rule 
apples, but both ın England and in India, it has become a rule of practice, and, to use the 
language of the Privy Council ın Mahadeo v The King’, it is now virtually a rule of law, 
that corroboration 1s required It 1s also An accepted rule that one accomplice cannot corro- 
borate another , but section 30 of the Indian Evidence Act says that when more persons than one are 
being tried jointly for the same offence, and a confession made by one affecttng himself and some 
of the others 1s proved, the Couıt may “ take into consideration ” the confession as against the others 
as well as against the person who makes the confession There is no corresponding provision ın English 
law In the recent case of Rajagopal, In re5, a Full Bench of this Court had to consider the effect 
of this section and ıt accepted as correct the interpretation to be found in Woodroffe and Amir 
Als Law of Evidence, gth edition, at page 312 ” 


It ıs clear from this passage that the law in India ıs the same as in England except 
to the extent that it 1s modified by section 30 of the Indian Evidence Act The 
Full Bench case reported in Rajagopal, In re®, does not lay down any novel proposi- 
tion but only endoises the principles of law that have been accepted and followed 
in this Court "The learned Judges state that though legally the approver’s evidence 
is admissible under the Evidence Act and if accepted 1s sufficient to support a con- 
vıctıon, it should not be accepted unless the case is a very exceptional one On 
the other point the learned Judges held that the confession of a co-accused can be 
accepted as corroboration of the approver’s evidence This conclusion was 
arrived at on a consideration of section 30 of the Indian Evidence Act and the 
passage summarised ın Woodroffe and Ameer Als Law of Evidence, 9th edition, 
page 312 We do not think that the learned Judges meant to lay down that the 
confessional statement has a higher sanctity than the evidence of an accomplice. 
They should be understood to have only meant that in view of the statutory provi- 
sion a Court can legally use the confession to corroborate the approver s evidence $ 
and ın that paıtıcular case they have used and relied upon that confession to corro- 
horate the approver’s evidence on material particulars It does not follow from that 
judgment that as a point of law, a confession of a co-accused must be accepted as 
co1roborative evidence of the approver’s evidence It does not affect the rule of 
piactice that the Courts should be loath to accept tainted evidence as a corrobora- 
tion of an approver’s evidence ‘The confession of a co-accused cannot ın our view 
afford better ot more reliable evidence than thatofanaccomplice Ifanaccomplice’s 
evidence 1s tainted evidence, the confession of a co-accused also 1s tainted evidence. 
Section 30 of the Indian Evidence Act does not compel a Court to accept the con- 
fession of a co-accused as corroboration of the approver’s evidence It onlyempowers 
the Court to take into consideration such confession as against the person jointly 
tried with him or against the person who makes such a confession Though an 


accomplıce”s evidence ıs legal evidence and 1s not excluded by any of the provisions 
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of the Evidence Act ıt has been held that as a rule of practice such evidence should 
not be accepted as corroborative evidence ‘The same principle should apply 
even in the case of a confessional statement The value of a co-accused’s confession 
as corroborative evidence has been considered by the Lahore High Court in the 
decision reported in Sharif v Empaor! The learned Judges observed 


“In the first place ıt has been held tıme after time that the evidence of one approver cannot be 

corroborated by that of another approver There must be independent corroboration, and ın the 
second place the confession of a co-accused, while ıt must be taken into consideration, ıs invariably 
considered to carry little weipht and itself to require corroboration It has occasionally been said 
of such evidence that ıt is weaker than the evidence of an approver That being so, the evidence 
of an approver, corroborated by a confession of a co-accused, must be considered to be inferior to that 
of the evidence of one approver corroborated.by the evidence of another ” 
We respectfully agree with these observations If this principle is accepted, section 30 
of the Evidence Act does not become nugatory There will be very many circum- 
stances when the co-accused’s confession could be and should be taken into consı- 
deration by a Court in finding out the guilt of the accused In Emperoi v Laxman 
Fairam*, some of such circumstances have been narrated ‘The relevant passage 
may usefully be extracted 

“ But in my view the confession is not strictly evidence against a co-accused, and J am clearly 
of opinion that a convictron based solely on the confesston of a co-accused would be bad inlaw ‘There 
are many occasions on which the Court 1s undoubtedly assisted by taking into consideration the 
confession of a co-accused There may be the duect evidence of a single witness which the Court 
would be more ready to accept if supported by the confession of a co-accused Or, in a case depending 
on circumstantial evidence, where the question to be decided 1s what 1s the proper inference to be 
drawn from ali the circumstances proved, the confession of the co-accused 1s one of the circumstances 
which may help the Courtin drawing acorrectinference” , o 
The learned counsel for the accused contended that there was no corroborative 
evidence ın this case implicating the first accused in the commussion of the crime. 
He laid emphasis upon the fact that no independent witness deposed to the fact 
that the first accused shot at the deceased He relied upon the possibility of some 
other accused taking the gun from the hand of the first accused and shooting at 
the deceased If the argument of the learned advocate is to be accepted ıt would 
make the evidence of an approver unnecessary The approver’s evidence can he 
corroborated not only by direct evidence but also by circumstantial evidence. 
In this case if the evidence of PW to and PW rt is believed we can reasonably 
infer that the first accused shot at the deceased Further, there 1s the evidence 
of PW 5 who deposed that the first accused admitted before him that he shot the 
deceased and he later died Even Baskerutile’s case® rehed on by the learned counsel 
does not support hım In that case the evidence relicd upon for co1roboration 
is only circumstantial evidence, and, even if accepted, ıt was not such as to exclude 
all the possibilities of the accused being innocent of the offence with wiych he 
was charged If the evidence ın this case is believed, it proves that the accused 
shot at the deceased and beat him with sticks, alone with the second accused o The 
deceased was seen with wounds on the head and the stomach by PW 11. 


PW rı says bis head was broken and there was blood over all over his person, 
fis intestines had come out - 


" 


As a result of the wounds he died and he was ulgentiy cremated On. these 
facts, we have no hesitation ın holdmg that the first accused 1s gutity of murdet. 


So far as the thud accused is concerned, in our view he cannot be convicted 
for murder unless there was a common mtention between the first and third accused 
to commit murder The Judicial Committee gave an authoritative decision on 
the ınterpretatıon of section 34, I PC ,1n the decision reported in Mahbub Shah 
v Emğerar? It is not necessary to consider that decision at length except to extract 
the principle which 1s found at page 120 

“Tt ıs clear to their Loidships that common intention withm the meaning of the section rmplies 


a pre-arranged plan, and to conyıct the accused of an offence applying the section it should be proved 
that the criminal act was done ın concert pursuant to the pre-arranged plan As has been often 
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“observed, ıt is difficult if not impossible to procure direct evidence to prove the intention of an ındı- 
vidual , ın most cases it has to be inferred from his act or conduct or other relevant circumstances 
of the case ” | 
Later on, after pointing out the distinction between Zommon antention and same inten- 
£on, the Judicial Committee gave the important caution that the inference of common 
intention withm the meaning of the term ın section 84 should never be reached 
unless ıt 1s a necessary inference deducıble from the circumstances of the case. 
No doubt, this judgment was interpreted by Chandrasekhara Ayyar and Kuppu- 
swam: Ayvar, JJ , ın the decision reported ın In re Nachımuthu Goundan}, as not to 
rule out the possibilitv of a commonuntention developing ın the course of the events, 
though it might not have been present to start with In this case the evidence 
points out that there was no intention to commut murder at all, till the first accused 
was enraged after the exchange ofabusive words between him and the deceased The 
evidence onlv discloses that the intention was to remove the grain still remaining 
in Padthıre house Indeed, the witnesses speak to the fact that the first accused’ 
asked accused 2 to 5 to take out to the verandah the 1emaining stock of rice, pie- 
sumably for removing ıt to the Punnla house It 1s no doubt true that the accused 
secured two guns, and ıt ıs obvious on the evidence that they were secured more 
as a precaution against any possible emergencies than to useythem agaist any 
particular person After the exchange of hot words between the accused and the 
deceased, the first accused took the gun from the third accused, went out and shot 
at the deceased According to the evidence, the third accused took the gun from 
the hand of the fourth accused and followed him and shot at the deceased Can 
it be said on the facts that they had a common intention to do so? For aught we 
know, the first accused did not even know that the third accused was following 
hım with a gün in his hand İt is not suggested that the third accused handed 
over the gun to the first accused and persuaded him &o shoot the deceased The 
first accused of his own accöld took away the gun from the hands of the third accused. 
As there-was no pre-arranged plan and the circumstances disclose that the first 
accused xushed to the hay 11ck to shoot at the deceased taking the gun from the 
hands of accused 3 on the spur of the moment and he had not even the knowledge 
of the third accused having a sün, 111s impossible to hold that there was any common 
intention between the two accused, to commit murder On the evidence, it 1s 
not possible to convict the third accused for murder as it 1s not proved that the 
bullet from his gun hit the deceased He did not take part in the subsequent 
beating of the deceased On the aforesaid facts, we are of opinion that the accused 
as guilty only of an attempt to commit murder 

So far as the second accused 1s concerned, if there was no common intention 
to commit murder, the only remaining evidence against him 1s that he beat the 
deceased with a cane stick He is a brother of the deceased PW 8 says that 
he gave along with the other accused, three or fou: blows with a stick PW 11 
said that the second accused beat the deceased with a cane stick On the evi- 
dence ıt 1s ımpossıble to say that this accused had the intention to kill his brother 
Tt cannot even be said that he had knowledge that the deceased had received a 
gun shot wound at the tıme when he used the gun PW ,ıı said that the de- 
ceased’s head was broken In the circumstances, ın our view, this accused can 
be convicted only under section 325 of the Indian Penal Code for having caused 
grievous hurt to the deceased 


There remains the charge under section 201, I PC, against all the accused 
for causing the evidence of the commission of the offence to disappear PW 8, 
the approver, describes the pait taken by accused 1 to 8 ‘The fouith accused 
in his confessional statement implicates all these accused as having taken part 
in disposing of the dead body P Ws 12,13, 14 and 16 corroborate the evidence 
of the approver PWs ız and 193 took part in preparing the firewood to burn 
the body PW 14 prepared the pyre to cremate the deceased PW 16 carrıed 
the body to the pyre All these witnesses are admittedly accomplices who, if their 
evidence is true, are also halle to be convicted under section 201 along with the 
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other accused The question, therefore, is whether this tainted evidence can 
be accepted to corroborate the evidence of the appiove: The principle that the 
tamtcd evidence of an accomplice should not be accepted as corroborative evidence 
of the approver has been accepted and followed in innumerable cases * One of 
such decisions is that of the Judicial Committee reported ın Mahadeov King} Their 
Lordships observe 
“ Tt is well settled that the evidence of an accessory, which Sukraj plainly was on his own showing, 
must be corroborated in some material particula: not only bearing upon the facts of the crime but 
upon the accused’s implication ın ıt, and further that evidence of one accomplice 1s not available 
as Corioboration of another The King v Baskerville? This rule as to corroboration, as was pointed 
out in the cage just cited, long a rule of practice, 1s now vartually a rule of law . 
Following this principle we are not prepared to accept the evidence of the 
accomplices as corroboration of the approver’s evidence In the circumstances 
of the case, we are also not prepared to accept the confessional statement of the 
‘fourth accused as corroborating the approver’s evidence There 1s no other evi- 
dence against accused 2, 3 and 5 tog We therefore hold that the charge under 
section gor, 1 PC, is not made out against accused 2, 3 and s tog We set aside 
the conviction of the said accused under section gor, IPC The same cannot 
be said of accused r and 4 ‘There 1s enough circumstantial evidence ın the case 
to bring home the guilt to accused r In regard to a€çused 4. his confessional 
statement Exhibit P-13 can certainly be 1elied upon to corroborate the appıover”s. 
evidence We therefore convict accused 1 and 4 under section sor, I PC 


As regards the sentences, the facts already narrated disclose that there was 
no premeditation to commit murder. The deceased was shot by the first accused 
on the spur of the moment ın view of the acrimonious exchange of words that passed 
between them All the accused gathered for the purpose of removing away the 
grain and, unfortunately and unexpectedly, this incident took place We, there- 
fore, consider that the ends of justice would be met if the first accused is awarded 
the lesser penalty of law The death sentence imposed on him is set aside and 
instead’ he ıs sentenced to transportation or life We also sentence him under 
section 201, I PC, to three years iigorous imprisonment, but the two sentences 
shall run concurrently . 


The second accused was sentenced hy the Sessions Judge to transportation 
for life We set aside the conviction for murder and convict him under section 325, 
I.P G, and sentence him to five years rigorous imprisonment 


We convict the third accused under section 307, I PC , and sentence him to 
seven years rigorous imprisonment We sentence accused 4 to two vears rigorous 
imprisonment The conviction and sentences on the accused 2, 3 and 5 to g under 
section 201, IPC, are set aside Accused 5 to g are acquitted 


VPS. Sentences modified Accused 5 to g acquitted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. Justice HorwiLL AND Mr Justice BALAKRISHNA AIYAR 


Thiruvendipuram Dorairajam Nayanim Vaiu and others .  Appellants* 
. 0, 
Vemaswamı Rama Naidu and others Respondents. 


Cıvıl Procedure Code (V of 1908), section 47—Execution of personal decree under Order 34, rule 6, against 
Samy property of the deceased yudgment-debtors and their legal representatives—Right of legal representatives to 
obyect to the execution on the ground that there was no debt 


In execution of decree on a mortgage executed by a mother and her two sons, the hypotheca 
was brought to sale and as ıt was insufficient to dischaige the mortgage debt, a personal decree under 
Order 34, rule 6, Civil Procedure Code, was passed against the sons after overruling their objection 
that nothing remained due İn execution of this decree, the legal representatives of those two sons, 
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who had died ın the meanwhile, objected to the execution on the ground that no debt wasdue On 
the question whether the executing Court could go into the question, 


Held, that as the legal representatives were questioning the correctness of the decree itself, 1t 
cannot be gone into by the executing Court 


Lakshmadu v Ramudu, IL. R (1940) Mad 123 and Hamıdganı v Ammasahıb Ammal, (1941) ə ML J 
622 ILR 1942 Mad 271 (FB), relied on 
Appeal against the order of the District Court, South Arcot, dated 11th August, 
1947, in E P No 88 of 1945 in O S No 12 of 1924 on the file of the Comt of 
the Subordinate Judge of Nellore 


N R. Raghavachana for Appellants 
K Umamaheswaiam for Respondents 
The Judgment of the Court was delivered by 


Horwill, 7 —A fanly simple question has been raised by the appellants, although 
it has been aigued with considerable vehemence by then learned advocate A 
mortgage was executed by a mother and two sons , and mortgage decrees, prelımı- 
nary and final, were passed against them The hypotheca was brought to sale ;- 
but as it was insufficient to discharge the mortgage debt, an application was put 
in under 1ule 6 of Order 34 of the Civil Procedure Code for a personal decree 
against the two sons Amongst other pleas, they stated that various payments had 
been made and that nothingiemained due Their objections were overruled and a 
personal decree was passed against the sons for the amount that the plamtff claimed. 
In due course, execution was taken out , but by the time with which we are con- 
cerned both the sons had died and their legal representatives brought on record 
The latter raised no objection to bemg brought on record as legal representa- 
tives ; but when the decree was transmitted to another Count for execution against 
the family property, of the two judgment-debtors and their legal representatives, . 
obyection was taken that no debt was due and that therefore the propeity was not 
liable for the discharge of a debt that had at no tıme been ın existence The 
lower Court held that an executing Court could not go into this question and so 
ordered execution to proceed The legal representatives have appealed 


The general line of argument in the lower Court on behalf of the legal 1€- 
presentatives seems to have been that then fathers—two of the three mortgago1s. 
—were not really debtors at all but mere sureties for their mother That, however, 
would not mean, that any decree passed against them would not be binding on 
their sons Two other points have been put forward here One ıs that since 
the sons were sureties for theır mother and then the mother, the principal debtor, 
was exonerated, the sons, who were merely sureties, would not be hable Thuis 
point was not raised ın the Court below , and as ıt depends on the ascertainment 
of facts, we cannot allow it to be argued here The second point ıs the only one 
that requires ouı consideration here The contention now 1s that the Court that 
passed the personal decree determined wiongly the question whether then fatheıs 
had discharged the morigage debt by various payments made by them ‘These 
allegations, as already stated, had been put forward by their fathers and had been 
negatived by the learned Judge The appellants are therefore attacking the correct- 
ness of the decree Since they were not parties to the decree (unless ıt can be said 
that as far as these questions are concerned, their fathers represented them), thev 
are entitled to have this question re-agitated , but the question is whether the 
lower Court was right in holding that the question could be considered only in a 
separate suit filed by the legal representatives or whether that question can be 
gone into ın execution proceedings 


We consider that this matter has been decided finally by two recent decisions 
of this High Court, the first being Lakshmadu v Ramudu?, a decision of a Bench, 
and the other Hamıdganı v Ammasahıb Ammal?, a decision of a Full Bench In the 
former case, the fathe: had executed a mortgage deed and a decree had been passed 
against him. The fathe: died ; and ın execution the sons alleged that the debt 
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was not a true one This plea of the sons cut at the very root of the mortgage 
and therefore at the decree based upon it Ifthe father had mortgaged family 
property for no consideration at all, then ıt was clearly an alienation that was not 
binding on the sons , and so the decree also was not bindingonthem ‘The remedy 
sought to be adopted by the sons ın that case was to file a separate suit , and it 
was urged by the deciee-holder that was not the proper remedy and that the legal 
representatives should have raised whatever objections they had_to the execution 
of the decree against the family property ın execution It appears that they put 
forward their claims in the final decree proceedings , but were not allowed to 
argue the pomt there , because, so the learned trial yudge held, the consideration 
of that question was foreign to a mortgage surt and that the proper tıme for them 
to object was when execution was tahen against the property which thev clarmed 
was theirs The learned Judges were mclned to think that since the decree-holder 
had objected to the legal represeniatives raising the question in the final decice 
proceedings, ıt would not be open to him to resist the putting forward of the claim 
ın a sepaiate suit, for to do so would be to blow hot and cold The principal 
‘question however considered by the learned Judges was whether this objection 
could properly be sald to arise ın the execution, dischaige, or satisfaction of the 
‘decree , and they held that ıt could not, because the legal jepiesentatıves wel€ 


attacking the decree itself Abdur Rahman, J, who delivered the judgment 
of the Bench, said 


“ 


“ Tf, on the other hand, these are being 1a1sed by a thnd party and are of a nature which gö to the 
root of the matter and attack the decree itself, they could not be gone into ın execution proceedings 
for the simple 1eason that an executing Couzt cannot be asked to go behind the decree ¢ 
If persons who were not parties to the sutt (the sons) and who have been already found not to be 
represented by their father, desire to challenge the decree or the mortgage on the basis of which the 

“decree was passed, they could not do so ın erecution proceedings ” 


J 


After discussing the question of estoppel, the Jearned Judge said 


“ We must hold that the grounds raised bv the plaintiffs ın the suit do not fall within the ambit 
of section 47, Civil Procedure Code, and could not have been enquired into by the executing Court ” 


The question was again considered by a Full Bench ın Hamedgam v Ammasahıb Ammal 
‘That related to a suit for spectfic performance of a contract to sell The promisof 
was a Muslim , and a relatrve of his, who was entitled to a share in the property> 
“was originally impleaded , but as she had not joined the promiso: m” the 
promise, her name was struck out A decree was passed and execution was 
taken out When the Court sought to compel the execution of the sale deed, 
the relatrye brought a suit for a declaration and myunction, and the question 
arose whether the relief sought by her could be granted ın the suit, or whether the 
question should have been raised during the execut.on proceedings The learned 
Judges said, after considering and overruling Kwzyals vo Mayan? 


“When a person comes into Court in execution proceedings as the legal iepresentatives ofa deceased 
party he cannot question the deciee which has been passed Ifthe decree concerns property ın which 
he claims an interest, the decree will not be binding upon hırâ unless he was a party to the swt 
if he was not a party to the sutt as in this case , his rights will be entirely unaffected and he 
will be ın a position to enforce them in a suit instituted by him for that purpose ” 


The learned Judges then went on to consider the principle of section 47, Crvil 
Procedure Code, and held that st did not apply to a case of that kind 


. The learned advocate for the appellants seek to distinguish thesé cases as 
ones dealing with property decrees and not money decrees, and he parucularly 
relies on a sentence towards the end of Hamıdeanı v Ammasahth Ammal! which runs 


“ There are decisions of this Court to the effect that in execution proceedings arising out of 


money decıees questions relating to the property attached must be decided ın execution proceedings 
and not by a separate suit” 


~ 
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The learned advocate did not however go on to complete the sentence, the latter 
“poition of which was 


“but this 1s an entirely different matter because the correctness of the decree 1s not called into 
33 
question 


“ The learned advocate has cited a very large number of cases to which only the 
briefest reference 1s necessary, t> the effect that if a money decree 1s obtained against 
a father and it 1s sought to be executed against the joint family property of the 
father and the sons, the sons are entitled to show in the execution proceedings 
themselves that the debt ıs not binding on them We have not called upon the 
Tearned advocate for the respondents to reply , but he has indicated to us that 
he does not dispute the correctness of this proposition and indeed we have no 
doubt on this pomt ourselves But the difference between the cases referred to 
by the learned advocate for the appellants and the case that 1s now under consi- 
deration before us is that in the present case, unlike the cases cited, the legal 
representatives are questioning the correctness of the decree itself As we have 
stated above, they say that the Court which passed the personal decree against 
the father erred ın passing the decree it did and that the Court should have found 
that the sum which the plaintiff claimed 1emained due to hım had been already 
discharged bv the vai1ous payments alleged by their fatheis in the personal decree 
proceedings to have been made by them Those findings cannot be attacked 


ın execution proceedings, as very clearly pomted out by Abdur Rahman, J , in 
- Lakshmadu v Ramudul 


İn 7havasımuthu v Thavasımuthu”yaıt was held that the nature of the debt can 
be “called ın question ın execution by the legal representatives In Kanchamalaı 
v Shahajt Rajah,* a decision of a Bench of five Judges of this Court, Vaiada- 
chariar, J, at the end of his judgment said - 


© The sons may wish to 1a1se a contention that the property sought to be sold 1s ‘ joint family 
property ’, and that the decree against the father was passed m respect of an illegal or immoral debt 
In view of section 53, Givil Procedure Code, these questions must be decided by the executing Court 
and they cannot be said to fall under Order 21, rule go Nor, in view of the very wide terms of 
section 47, Civil Pioceduie Code, could ıt be maintained that they can be raised and decided in a 


sepatate suit ” 
With great respect we entirely agiee with what the learned Judge here said ; but, 
as we have pointed out, ın the case before us the very colrectness of the decree 
has been called in question In Venkatakitshnayya v Venkatanarayana Rao*, some 
general remarks of Ramesam and Cornish, JJ., have been1eferred to. In Lakshmanan 
Chettiar v Muthuchellah Goundan5, Vaiadachanıar, J , sittmg with Burn, J , Jaid down 
the same principle and suggested by implication, although the matter was not 
before them, that the question whether a promissory note debt against a father 
is binding on the sons can be gone into in execution pioceedings  Lachmi Prasad 
Singh v Basant Lal® and Imtiaz Bibi v Kabıa Bibi? do not carry us any further than 
the Madras cases and are to very much the same effect It 1s unnecessary to discuss 
them or Ma Söze Mra Pru v Maung Ba On’, Taniaba:v Ranganath®, Bhagat Ram v 
Nizam Dint® and Ramakrishna v Vinayak Narayan”*, which have also been cited. 
The only decision which can be said to suppoit the appellants ın the least 1s Jndar 
Palv The Impenal Bank}? In that case, the remaiks on which the leained advocate 
fo. the appellants relies ate these - 

“ A creditor who had obtained a decree against the father of a joint Hindu family, is entitled 
to put to sale the family property The son whose interests are threatened 1s entitled to an oppor- 
tunity of contesting both the factum and the nature of the debt, and there 1s nothing ın law to prevent 


hım from coming into Court ın the execution department and preventing, if possible, on these two 
‘grounds, the passing of his interest to the auction purchaser ” 
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The learned Judges were not called upon to make such a wide statement, for, 
they iound ın the case before them there was no reason at all to think that the alie- 
nation was not binding on the son However, even if we take this obzter dulum 
as a correct statement of the law on this point, 1t would still not help the appellants; 
for here we are not merely consideiing the question of the existence or non-existence 
of a debt, but the question whether the trial Court mghtly decided a claim 
made by their fathers to the effect that they had made certain payments and thereby 
discharged their hability. 


In the result, the appeal 1s dismissed with costs : 
VS —— Apbeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mer Tusricr RAGHAVA Rao 





Desavı Chelapathı Redd Appellani” 
L 
The Provincial Government of Madras, repiesented by the Collector 
of Guddappah, Cuddappah Respondent 


Madras Estates Land Act (I of 1908), sections 136 (d), 139, 142 and Indıan Contract Act (IX of 1872), 
section 69—Actoon taken by District Collector under sub-section (1) of section 142—~-Procedure to be followed 
—Shrotnem vıllage- —Exastence of desabandam inam grants—Liability of the holder of the shrotriem village to repair 
works of erigation—His right to be re unhursed bp the desabandam ınamdar— New point taken ın second abpeal— 
When not allowcd 


As a sequel to the action taken bv the District Collector under sub-section (1) of section 142 
of the Madras Estates Land Act, the plaintiff instituted this suit under sub-section (3) for a 
declaration that the Provincial Government had no right to call upon him either to effect any repairs 
to the two tanks situate ın his shrotriem village or to pay the costs incurred by the Government on the 
giounds, that the plaintiff was under no obligation to repair the tanks as there were desabandam 
ınam grants for the repair and maintenance of the tanks, confirmed by the Inam Commussioner, 
that the holders of these inams were the persons liable and not the plaintiff, and that the proportion 
of the charge which he was hable to pay was wrongly calculated İt was also contended foi the 
first tıme in second appeal that the description ın the Inam Fair Register shows that the shrotriem 1s 
not a whole Inam village governed by the Act ş 


Held, that (1) the Inam Register 1s not itself the original grant though of course a very authentic 
piece of evidence of the terms of the original grant The question whether a grant 1s a whole village 
imam orinam of a fraction of a village ıs a question of fact on which, however strong the prima 
Jace evidence furnished by the recitals of the mam Fair Register, it is open to the defendant to 
produce evidence by way of 1ebuttal and as the point was taken for the first time in second appeal, 
ıt cannot be allowed to be raised, 

(er) The width of the language of section 142 of the Act embodies a gencral provision applicable 
to all tanks which serve partly an estate and partly government land, and there 1s no reason to restrict 
its applicarion only to tanks not endowed with desabandam inams_ It provides for the invariable 
extension of works of repairs by the District Collector and apportionment by him of the charges incurred 
as between the landholder and the Government after notice to the landholder giving him an oppor- 
tunity to examine the stated cost of the repair and urge. his objections thereto No notice 15 taken 
by the statute of what 1s to happen if in connection with the latter kind of irrigation works, the default 
to mayntain them in good repair is that of a desabandam inam endowed for such repair This does 
not however mean that such shrotriemdar cannot make good that money for himself, since this 
right can be enforced under section 69 of the Contract Act 

(ın) In cases of action taken under section 142 of the Act it is not necessary to follow the 
procedure laid down ın sections 136 (D) and 139 of the Act, which have relevance only to cases of 
applications under section 138 


Appeal against the decree of the Distiiet Court, Cuddappah, in A S No 128 
of 1943, preferred against the decree of the Court of the Subordinate Judge (Tem- 
porary) of Cuddappah ın O S No 23 of 1942 

I. Venkatadı and S Obul Redd: for Appellant. 

The Government Pleader (A Kuttıkıısına Menon) for Respondent 

The Court delivered the following 


JUDGMENT —This second appeal arises out of a suit instituted by the plaintiff, 


the appellant here as well as in the lower appellate Court, for a declaration that 
nA oe ae mn 0 0 EC A RR res 


*S A No 621 of 1946 4th February, 1949. 


11) CHELAPATHI REDDI 2 PROVINCIAL GOVERNMENT OF MADRAS 439 


the Provincial Government had no right to call upon him either to effect any 
repairs to two tanks called Mussalareddipalle Kunta and Bassampalle Kunta, 
situate in his shiotriem village of Mussalareddipalle or to pay the costs of the repairs 
ancurred by the Government The suit was the sequel to action taken by the 
District Collector of Guddappah under sub-section (1) of section 142 of the Madras 
Estates Land Act and was instituted under sub-section (3) on both the grounds 
ıeferied to therein, namely, that the plaintiff was under no obligation to repair 
the tanks, and that the proportion of the charge which he was liable to pay under 
sub-section (1) had been wronglv calculated In support of the first ground it was 
alleged ın the plaıni that there were desabandam inam grants for the repair and 
maıntenance of the tanks confirmed by the Inam Commissioner, at the time of the 
inam settlement ın 1861, that the holders of these ınams—not the plaintiff—were 
the persons liable to repair the tanks, and that the Government had all along Been 
calling upon them'only to 1epair the tanks till ın 1938 for the first tıme it chose 
to initiate proceedings against the palintiff under section 142 (1) of the Act In 
support of the second ground there were no definite averments in the plaint which 
contented itself with the rather negative statement that 1t was not clear how the 
‘Collector had arrived at the figure Rs 2,083-3-0 ın respect of which a bill had been 
presented to the plaintiff by an order of the Collector dated 29th Mav, 1941 There 
were also thiee more points raised in the plaint all of which were directed to showing 
that the order of the Collector was altogether outside the scope of section 142 
The first was that the tanks ın question did not serve anv Government lands at all 
for section 142 (1) to come into operation ‘The second was that there was no 
complaints from any ayacutdars of the tanks that they required any repairs The 
third was that all the repairs contemplated by the estimates prepared by the 
‘Government and forwarded by the plaintiff had not been completed and that 
such completion was the sine qua non of any order of the Collector under section 142 


dividing the charges incurred by the Government for the 1epaırs between themselves 
and the plaintiff 


The plaint allegations were very closely traversed ın the written statement. 
Issues were raised at the trial which are set forth in paragraph 4 of his judgment 
by the learned Subordinate Judge of Cuddappah who tried the cause Jtıs un- 
necessary to refer in specific terms or ın close detail to the findings recorded by 
the trial court on all the issues İt is sufficient to state that the learned Subordi- 
nate Judge held that the Government had some lands, though very small in extent 
under the ayacut of the tanks, although not under S 142 of the Madras Estates Land 
Aet, which, in his opinion, did not apply to a situation like the one ın the present 
case where there was a desabandam inamdar bound to maintain the tanks in 
good repair, the whole village namdar, under Board s standing order No 56(2), clause 2, 
lıke the zamindar under clause 1, could resume a desabandam inam in the event 
of default by the ınamrlar to keep the tank ın good repair, and reimburse himself in 
the amount that he might be called upon to pay the Government under section 142, 
and that therefore there was no hardship to the ınamdar involved ın his being 
held liable to bear the Collector's apportionment of charges under section 142 (1). 
In this view of the matter the learned Subordinate Judge dismissed the suit He 
also held that all the repairs originally contemplated were not effected, but that 
there was however, no evidence adduced by the plaintiff to show that the amount 
claimed by the Government for his share so far as the work actually done was 
concerned was incorrect There was just one more finding which the learned Sub- 
ordinate Judge recorded, namely, that the procedure laid down by 5 136(D) and 
139(1) was not followed in the present case An appeal was preferred by the 
plaintiff against the judgment and decree of the learned Subordinate Judge to 
the District Court of Cuddappah, which confirmed that decree on its acceptance 
of the findings of fact of the learned Subordinate Judge on the basis of which he 
had dismissed the suit. The learned District Judge however dıflered from that 
judementasto the inapplicability ofsection 142 ofthe Madras Estates Land Act to a 
case where there was an inamdar bound to maintain the tank in good repair under 


~ 
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a desabandam inam grant and also as to the applıcabılıty of the procedure pres- 
crıbed by S 136(D) and 139 (1) to the case on hand Against the judgment and 
decree of the learned District Judge the plaintiff has preferred this second appeal 
ın which his learned advocate has raised three points only at the hearing, one not 
raised in the courts below or even in the memorandum of second appeal, and two 
others which were accepted by the trial court but rejected by the learned Distiict 
Judge on appeal 1 have after a very careful consideration of everv one of these 
points come to the conclusion that the appeal must fail 


The new point which I shall deal with first is that the Madras Estates Land 
Act does not at all apply to the suit shrotriem village which is a Hissa shiotriem 
as described in the Inam Fair Register Ex P-1 MHussa shrotriem is defined ın 
Mclean’s Mannal of Administration, Volume 3, page 354, column 2, lines 17 to 20, 
as an inam village the revenue of which is shared between the ınamdar and the 
Government or between the inamdar and the zamindar as the case may be, and 
it is said in column 21 of Ex P-ı that the share of the Government in the Hissa 
shrotriem of Mussalareddipalle is 12 annas in the 1upee and that of the shrotriemdar 
4. annas in the rupee on the annual beriz of the village It 1s therefore argued 
by Mr Venkatadrı that the shrotrem ts not a whole village Tüam governed by 
the Act The argument is, in my opinion nonsequitur . The Inam Register is not 
itself the original grant, though of course a very authentic piece of evidence of 
the terms of the original grant The question whether a grant is a whole village 
ınam or inam of a fraction of the village 1s a question of fact on which, however 
strong the prma facie evidence furnished by the recitals of Ex P-1, 1t would have 
been open to the defendant to produce evidence by way of rebuttal, had the point 
been taken in the trial court Moreover in paragraph g the judgment of the 
learned Subordinate Judge, there occurs the observations 


“ For information sake I mav state that, Mussalareddıpalle is a whole inam village” 


That observation he makes ın the course of his discussion of the applicability o £ 
Board’s standing order No 56(2), clause 2, to the present case. There was no ground 
in the Memorandum of Appeal to the District Court objecting to the accuracy 
of the observations so made by the learned Subordinate Judge JI am not in the 
circumstances prepared to entertain this point in second appeal. - 


The next point uiged for the appellant is that, at any rate, section 142 of the 
Madras Estates Land Act has no application to the case of a tank in respect of 
which there ıs a desabandam inam granted, and that the mght of resumption 
on the part of the shrotriemdar in respect of the desabandam inam situate within 
the shrotriem ın the event of default on the part of the desabandam ınamdar which 
is declared by Boaid’s standing order No 56 which after all has not the force of law 
does not affect the inapplicability of section 142. Assuming that the incidence of 
the burden of maintaining the tanks ın a proper condition 1s -at root on the 
desabandam inamdar, and assuming further that the Board’s standing orders do 
not necessarily have the effect of clothing the shrotriemdar with the right of 
resumption, I am still of opinion that by the width of its language section 142 
of the Madras Estates Land Act embodies a general provision applicable to all 
tanks.which serve partly an estate and partly Government land, and there 1s no 
reason for restricting its application only to tanks not endowed with desabandam 
inams. On a cateful scrutiny of the provisions of Chapter VIII of the Madras 
Estates Land Act it will be seen that there are three broad contrasts maintained 
therein, (1) between major irrigation works and minor irrigation works, (2) bet- 
ween irrigation works (major or minor) endowed with desabandam inams and 
irrigation (major or mınor) not endowed with such inams, and (3) between 
irrigation works (major or minor) serving -lands in an estate wholly and irrigation 
works (major or minor) serving partly an estate and partly Government land. 
The first of these contrasts has reference to two points of detail; the officer to 
whom the applications under the chapter shall be made [Vide section 
136 (c)] and the amount of deposit by way of security to be made in 
connections with applications previded for by section 138. The second of 


, 
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these contrasts ıs biought by section 140 which declares the lability of the 
desabandam ınamdaı ın the case of tanks endowed with desabandam inams to 
execute works of the kinds specified ın an order passed under clause (a) of sub- 
section (1) of section 139 ol to pay for their execution. The third of these contrasts 
ıs indicated by section 142 as between irrigation works serving an estate wholly 
and iriigation works serving partly an estate and partly Government land The 
section provides for the znvanable execution -of works of repaus by the District 
Collector and apportionment by him of the charges incurred as between the land- 
holder and the Government after notice to the landholder giving him an oppoı tunıty 
to examine the stated cost of the repair and urge his objections thereto Here 
no notice 1s taken by the statute of what is to happen ifın connection with the latter 
kind of irrigation works the default to maintain the irrigation work ın good 1epair 
is that of the holder of a desabandam inam endowed for such gepar No 
provision similar to that contained ın section 140 (1) is to be found enacted 
in regaid to cases dealt with by section 142 (1). I shall assume for a moment 
that there 1s nothing ın serum naturae which would on a pron considerations necessi- 
tate the conclusion that sections 140 and 142 are mutually exclusive , but I must. 
not at the same time disregard the consideration that not merely the locus of section. 
140 (1) which occurs in between section 139 and section 142 but also the specific 
reference in section 140 (1) to the works specified ın the order passed unde: clause 
(a) of sub-section (1) of section 139 suggests that the right of re-1mbursement on the 
part of the holder of the estate against the desabandam inamdar provided for by 
section 140 (1) cannot be extended to cases of the kind contemplated by section 142. 


Whether the absence fiom the statute of a provision for the landholder’s re- 
unbursement against the desabandam inamdar ın connection with cases dealt with 
by section 142 similar to that contained ın section 140 (1) ın regard to cases of 
nrigation works serving an estate wholly 1s a casus omissus, accidental or deliberate, 
I cannot say for certain I presume however that it 1s accidental rather than 
deliberate for İ can see no principle on which to infer a legislative intent that the 
1ight of re-ımbursement should existin the one class of case and not ın the other 
I am aware too that a casus omıssus ought not to be created by interpretation save 
ın some case of strong necessity as observed by Lord Fitzgerald in Mersey Docks v. 
Henderson Bı others", quoted in Broom’s Legal Maxims, roth edition, page 360 All the 
same | am not inclined to go so far as to hold that the maxim casus omassus pro omisso 
habendus est (meamng, a case omitted 1s to be held as intentionally omitted) applies 
to the present case At the same time having regard to the consideration based 
on the locus and language of section 140 (1) which I have adverted to above, I am 
inchned to hold that it ıs not part of the function of the Court in a case like the 
present to strain the language of section 140 (1) so as to bring within it a claim of 
re-ımbursement by the shrotiuiemdar against the desabandam inamdar ın cases 
dealt with by section 142 To quote from Hailsham’s,ze, the and edition of 
Halsbury’s Laws of England, volume 31, page 497, paragraph 635 : 


“€ It is not competent to anv Court to proceed upon the assumption that Parliament has made 

a mistake-there being a strong presumption that Parliament does not make mistakes Ti blunders are 

found in legislation, they must be corrected by the Legislature, and it 1s not the function of the Court 

torepairthem Thus, while terms can be introduced into a statute to give effect to its clear intention 

by remedying mere defects of language, no provision which 1s not ın the statute can be implied to 

remedy an omission, ın the absence of any ground for thinking that such a course 1s necessary to carry 
» 


out the intention of Parliament ” 

This does not howeve. mean that the shrotriemdar who has been called upon 

under section 142 to pay the Government his proportionate share of the expendi- 
ture incurred by them cannot make good that money for himself. I am not satis- 
fied that the right of resumption of the desabandam ınam which the shrotriemdar 
may exeycıse on account of the ımamdar's falıure to maintain the tank ın good 
1epair carries with it fer se or as incidental or ancillary to such right as seems to 
have been supposed by the Courts below, a right of re-imbursement in respect of 
— EE NN —-.—————.———————.—.——————çŞ CN EL .—. 
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that proportionate share "The move correct way of sustaining a right of re- 
ımbursement ına case like this seems to be to say that. this right, uke the right of 
resumption which is incidental to the reversionary right of the shrotriemdar, originates 
ın the desabandam inamdar’s failure to fulfil the obligation to,maintain the tank 
in good repair which as between himself and the shrotriemdar 1s his, although 
as between the shrotriemdar and his 1yots ıt may be the shrotriemdar’s according 
to the exposition of the law by the Privy Council to be found in Madras Railway 
Co. v Kaminda of Garvetnagarum4 Even the proportionate share of the amount 
paid by the shrotriemdar to the Government unde: section 142 must in the circum- 
stances be treated as liable to be recovered by the shrotriemdar from the desaban- 
dam inamdar under section 69 of the Contract Act. As the result of an analysis 
of the situation to its root with reference to the ultimate incidence of the burden 
of maintaining the tank ın good repair ıt seems to me that-a$ a person interested 
in the payment of money to the Government which as between himself and the 
‘Government would, if unpaid, be iecoverable as an arrear of land revenue under 
section 142 (1) and which as between himself and the desabandam inamdar the 
latter was bound to pay on account of his default to maintain the tank in good 
repair, the-shrotremdar would be entitled to sue the inamdar for 1e-1mbuisement 
ın respect of the money paid bv him to the Government This section as also 
section 70 of the Indian Contract Act have been refered to and relied upon ın 
a recent judgment of this Court reported ın Annamalat Chettiar v Munappa Nadu? 
as supporting a suit by certain mıttadars to recover costs ıncurı ed by them from 
‘the desabandam inamdars ın executing certain repairs to a desabandam tank in 
accordance with the requisition of the Collector under section I4 of the Indian 
Railways Protection Act fo: the proper irrigation of the lands under its ayacut. 


In this view of the matter, there 1s no force, I think, ın the a:gumentum ab in- 
convement: advanced by Mr Venkatadri ın support of his construction of section 149, 
There 1s a legal maxim casus omıssus and oblinont datus disposition. communis jurs 
zelınguttur, which in sumple English means, a case omitted and consigned to oblivion 
ıs left to the disposal of the common law (Bıshop's case 37 (a) 5 Cokes (37-a)) 111, 
on the basis which I have indicated earher that the right of 1e-1mbursement on the 
part of the shrotriemdar against the desabandam inamdar in the cases dealt with 
by section 142 1s a casus omissus—accidental or deliberate, it does not matter. There 
is really no hardship resulting to the holder of the estate from the lacuna ain the 
statute since the right 1m question 1s one recognised by the common law of contract 
ın England which in India 1s embodied ın sections 69 and 70 of the Indian Contract 
Act I may sav in this connection that I am ‘perfectly clear in my mind that section 
142 of the Madras Estates Land Act cannot be construed as negatıvıng the right 
of re-ımbursement under the general law or under anothel statute Let us assume 
on the principle expressio unius est exclusio alteriuzs that under the Madras Estates 
Land Act as such no express right of re-rmbursement exists in the case of payments 
made by the shrotriemdar to the Government under section 142 which exists by 
way of a specific provision in thé cases of tanks solely serving the needs of the estate. 
Even then 1 do not think the absence of any’ provision for such a right in one enact- 
ment necessarily excludes a similar right by virtue of another or by necessaı yımpl- 
cation repeals the just and equitable rıght of re-imbursement under the general law, 
There 1s nothing ın the relevant sections of the Madıas Estates Land Act to suggest 
such exclusion or repeal In these circumstances the principle embodied in the 
latın maxims generalza“spectalibus non derogant or generalibus specialia derogant has no 


application to the construction of section 142 of the Madras Estates Land Act 
with which J am concerned 


There 1s just one other aspect of the matter to which I wish to refer 10 dealing 
with the contention of the appellant’s learned advocate that the order of the District 
Collector under section 142 (1) was wrongly made, because the shrotriemdar was, to 


use the language of section 142 (3) under no obligation to repair the irrigation work 
————ıxııs—nx—xıxııx———————  “—— A... ey 
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concerned, the party under such obligation being really the desabandam inamdar. 
It may be argued from the language of section 142 (3) (a) that whatever the generality 
of the language of sub-section (1) it stands necessarily curtailed by the implication, 
if not by the express language of sub-section 2 (a) and that section 142 (1) 
must therefore be restricted ın its ope1ation to cases where there is no desabandam 
inamdar at all on'the scene The argument, however, loses its force if only it 1s 
borne in mind that under the permanent settlement with the zamindars or the 
imam settlement with the whole village ınamdars the responsibility for the repair 
of the tanks situate in the estate was treated as that of the holder of that estate ın a 
question between himself and the Government as well as hetween himself and the 
rvots Sub-section 3 (a) can therefore be of assistance to the holder of the estate 
ın case proceedings are taken against him by the Government under sub-section (1), 
only ıf he 1s able to establish that the tank 1s not situated within his estate or that 
the needs of the estate are not at all Served by ıt 


I now pass on to the thud and last contention urged before me on behalf of 
the appellant which I can dispose of briefly, that the procedure prescribed by sec- 
tion 136 (D) and section 139 wa’ not followed ın the present case “The contention 
as, ın my judgment, altogether unfounded Those sections have relevancy only 
to cases of applications made under section 138 but not to cases m which action 
is proposed to be taken by the Government under section 142 The procedure 
applicable to the latter class of cases 1s prescribed bv that section itself, namely, 
that of a notice to the landholder by the District Collector giving the former an 
opportunity to examine the stated cost of the repair and urge his ohyecttons thereto 
It has been found by the lower appellate court that that procedure was followed 
in the present case which 1s onc governed by section 142 and not one ın which 
there 1s any application of the kind contemplated by section 138 which would have 
to be dealt with ın accordance with the procedure prescribed by sections 136 (D) 
and 139 That finding, ın my opinion, is correct 


All the three points taken before me for the appellant failing, this second appeal 
in the result necessarily fails and ıs dismissed with costs (No leave} 


VPS ————- Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT -—MR Justiczk PANCHAPAKFSA AYYAR 


Varadadesikachariar Petihone * 


Indian Penal Code (XLV of 1860), sechon 161 and The Prevention of corruption Act (II of 1947), 
section 4—Acceptance bp publre servant of graiyfcation other than legal remuneralıon— Presumptıon uf acceptane 
as molwe or reward—Altitude of modern law towards bribery 


The petitioner was a public servant and he accepted Rs 100 anda gold ring as reward for exer- 
cısıng his official favours ın favour of the bribe-givers by recommending to his superior officer, their 
retention ın thcir jobs, despite a retrenchment discharge notice served on them He was convicted 
for an offence under section 161 of the Penal Code, and ın revision, ıt was contended that the 
petitioner did not recerve the gifts as illegal gratification, “or bribe, but simply as ‘ mariyadas,” or 
honours rendered to him by persons benefited by his recommendation, who gave them willingly 
and even joyfully out of gratitude for his 1ecommending them 


Held, that ıt ıs well known that modern law attaches little weight to euphemustic terms used, 
or to the free will of the brıbe-giıver The essence of the matter is the real nature of the pavment 
to be gathered from the circumstances and under the general presumption in section 4 of The 
Prevention of corruption Act IJ of 1947, vz, that in any trial for offences punishable under 
section 161, where it 1s proved that an accused person has accepted or obtained for himself any 
gratification other than legal remuneration ol any valuable thing from any person, it shall be 
presumed unless the contrary 1s proved that he accepted or obtained it as a motive or reward as 
ıs mentioned ın section 161 of the Penal Code 


Petition under sections 435 and 439. Criminal Procedure Code, 1898, praying 
the High Court to revise the judgment of the court of Session, Chingelput division, 
dated roth July, 1948, in CA No 39 of 1948, preferred against the judgment 
of the court of the Sub-Divisional Maeistrate, Trivellore, in GG No 177 of 1947 
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K S Şayarama Ava for CG. K. Venkatanarasımham for Petitioner. 
The Assistant Public Prosecutor fo: the Crown. 
The Court made the following . 


OnDER —This 1s a petition by one Varadadesikacharı to set aside his convictions, 
under section 161, Indian Penal Code (in respect of two counts) by the 
Sub-Divisional Magistrate, Tiruvailur, confirmed by the Sessions Judge of 
Chingleput on appeal The facts are briefly these — : 


The petitioner, Varadadesikachai1, aged 42, was living in Royapuram and was. 
working as a Clerıcal Supervisor, Control Office, Return Stoies Depot, 
Alamadhı, on a daily wage of Rs 4-8-0 ‘The workshop of the Return Stores 
Depot, Alamadhı, was under the contiol of a European Office: by name Lieut. C 7. 
Wince, who has been demobılısed and has returned to England now The petitioner 
used to put up papers, for orders, to Lieut VYince and was ın the eyes ot illiterate 
cooles, ike P Ws 3 to 9, a man of great influence with that officer. Lieut Wince 
received an anonymous petition against the petitioner which finally started the 
enquiry against the petitioner. The sum and substance of the charges against. 
the petitioner 1s that he, being a public servant, ın or about August 1946, accepted. 
Rs 100 (besides fruits for Rs 5) from one R K Parasuraman, PW s, as illegal. 
gratification, as reward for exercising his official favours to P W 5 and 21 other 
tent-menders of Bangalore group, wz , for recommending to Lieut Wince their reten-. 
tion in their jobs at RSD, Alamadhi, despite a retrenchment discharge notice 
served on them , and that on 22nd August, 1946, he accepted a gold rng, MO >, 
worth Rs 35-7-6, from one Avadi Krishnan, PW 8, as illegal gratification, as a 
reward for exercising his official favours to P W 8 and other tent-menders of the 
non-Bangalore group, namely, for recommending to Lieut Wince their retention 
ın their jobs at RS D, Alamadhi, despite a retrenchment discharge notice seived 
on them, and that in the same month he accepted Rs ro from one, C Ganga- 
daram, PW g, through P W 3, as illegal gratıficauon, as a reward for exercising 
his official favoursto P W g,wz , the recommendation to Lieut Wince for his retention. 
in his A grade jobatR 5 D, Alamadhi, in spite of a notice retrenching him from 
A giade. and, subsequently entertaining him in the III grade Both the courts 
below have, after an elahorate discussion of the entire evidence, found that the 
petitioner received the Rs 100 and the gold ring and was guilty regarding the 
charges of illegal gratification on the first two counts, though they gave him the 
benefit of the doubt regarding the third count, as there was no mdependent corro- 
boration of the evidence of the bribe-giver, PW o, who, of course, was an accom- 
plice. 


Mı K S Jayarama Iver, for the petitioner, did not seriously dispute the fact 
of the acceptance of the Rs 100 and the gold ring by the petitioner fiom P Ws. 
3 to-5, and 7 and 8 respectively ‘That fact was proved beyond all possibility of 
dispute, by the evidence of P Ws 3 to 8 and the recovery of the ring from the peti-- 
toner He only raised three contentions The first was that the petitioner did 
not receive them as illegal gratification, or bribe, but simply as “ marıyadas ”, or 
honours rendered to him by the persons benefited bv his recommendation, who 
gave them willingly, and even yovfullv, out of gratitude for his recommending 
them It is well-known that modern law attaches little “weight to euphemistic 
terms used, or to the free will of the brilbe-giver Thus, many illegal cesses imposed 
by, and given willing to, a zamindar have been set aside even though they are 
clothed in gorgeous terms as “ Kanıkka” , or voluntary gift, nazar, marriage 
presents, etc Many a payment has been held to be illegal gratification, though 
ıt has been joyfully given to the corrupt officer and 1s called a gift given in gratitude, 
mamool or by other euphemistıc terms A bribe, as distinguished from an extortion,. 
is always voluntary The distinction between a bribe and extortion is roughly 
that between adultery and rape The essence of the matter 1s the real nature 
of the payment, to be gathered from the circumstances and under the general 
presumption mentioned ın section 4 of Act II of 1947 Section 4 says that, where 


IH VARADADESIKACHARIAR, İn ?€ 445, 
ın any trial of offences punishable under section 161, Indian Penal Code, 1t1s 
proved that an accused person has accepted or obtained for himself any gratification 
other than legal remuneration or any valuable thing from any person, ıt shall be 
presuined unless the contrary is proved that he accepted or obtained it as a motive or 
reward as ıs mentioned ın section 161, Indian Penal Code İn this case, this peti- 
tıoner did not prove anything to the contrary, and the evidence proved conclusively 
that the parties intended these gifts to be only “illegal gratifications ”, as defined 
in section 161, Indian Penal Code, The age-long custom of giving and taking 
such bribes will only be a reason for reducing the sentences When the petitiqner 
promised to recommend them, and when they gave the money and the ring, there 
was an implied bargain for, and fulfilment of an illegal gratıfhıcatıon transaction, 
despite the euphemistic term “‘marzyatla ” used I, therefore, find’ against the 
first contention 


The next was that the petitioner had merely recommended the tent-menders, 
the givers of the Rs 100 and the gold ring, to Lieut Wince, and that he had 
himself no power to retain the persons who made the gifts, or compel Lieut. 
VVince to retain them, and so would not be liable under section 161, Indian Penal 
Code Reliance was placed”on a ruling of Jackson, ) an re OVenhah! 1 have 
looked into that ruling It will not apply strictly to the facts of this case. 
Further, ıt isa ruling of 1924, lone before Act II of 1047 has raised the 
mandatorv preumption referred to above Reliance was also placed on a Bench 
ruling in Venkatarama Naduv Fapwor? The factsın that case are also not 
strictly applicable to the facts here ‘Thatisalso farearher than Act 11 of 1447, 
which has been enacted raising a mandatory presumption in view of the alarming 
increase ın bribery in the country during this horrible post-waı epoch and the need 
to deal with such cases with a strong hund free fiom the cob-wehs of technical 
defences regarding absence of strict proof of motive and acceptance of the gifts as, 
mamool, marıyada, and other ecuphemistıc terms dating from Hindu and Moghul 
times Itis obvious that this petitioner was a panjandrum under Lieut. VVince and 
beheved to be able to influence him, and that he had made recommendations 
only in his capacitv as a Supervisor entitled to make those 1ecommendations, 
and not asan independant third partv philanthropist 01 samaritan İlTence, he 
will be clearly hable under S 161, Indian Pena] Code 


The last contention was that, considering the entire circumstances and espe- 
cially the fact that these payments were willingly made and were not st:pulated 
for before the recommendations were made, and that these are the petitioner’s 
first offences, and date fiom 1946, and that the petitioner has been dismissed from 
service, the sentences might be modified and a fine imposed instead The learned 
Public Prosecutor has no objection to this No douht briberv ought to be put 
down with an non hand, as the learned Sessions Judge has nghtly remarked But 
each offende: has to be dealt with inthe hght of the facts in his case After 
considering the entire circumstances, I modify the sentences of imprisonment and 
fine imposed on the petitioner, and seeing that the man has been dismissed from: 
service for these very offences, ımpose a fine of Rs 250, or in default, rigorous 
imorisonment for two months, on both the counts together Time for payment 
of the balance of fine till 3 PM on 14th August, 1'949 


VPS Sentence modified. 


-—...r...7”sa"7mpaıuş 


1 (1924) 47 MLJ 662 2 (1929) MWN Crl 143 





- — —— — - = - -~ — — 


446 THE MADRAS LAW JOURNAL REPORTS. [1949 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


4 


PREsrNT —-Mr Justice KRIsHNAsu Avı NAYUDU 


” 


Dr A Krishnaswamy Petitoner * 
i 
V Natesan and others Respondents 


Practıce —Inspectron— Electron Petition to set asıde election filed before the Chief Fudge of the Cowt of 
Small Causes—-Ordering inspection of marked rolls, counterfoils of ballot papers, etc —Duty of Court 


In an election petition, the powers of ordering inspection must be exercised with some circum- 
spection İt 1s necessary that before an order for inspection is made, the Judge should be satisfied 
that the inspection of the documents was requited bona fide for the purpose of the enquiry Since 
great sanctity 1s attached io the secrecy of the ballot it is not advisable tc give a roving inspection of 
the ballot papers and otner documents and thus violate the principle of secrecy of ballot Where an 
order for inspection 1s made on the consent of both sides it cannot be said that the Court had applied 
ıts mind and considered whethe: in fact the inspection was required for the bona fide purpose of proving 
the petıtıoneı”s case 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of Small Causes, Madras, dated st 


December, 1948, ın MP No 8060 of 1948, in Election No 1 of 1948 
D .Narasarayu and V Somasundaram for Petitioner 


Messrs Fohn and Row, R V Rajagopalan and S V Rama Aivanga for Respon- 
dents 


The Court delivered the following 


TUDGMENT —-This 1s a petition to revise the order of the learned Chief Judge 
of the Court of Small Causes ordering inspection of the marked electoral roll, 
counterfoils of the ballot papers, unused bajiot papers, tendered and challenged 
votes and the return of the polling officers to the first respondent who was the 
petitioner ın Election Petition No 1 of 1948 on the file of the Court of Small Causes, 
Madras 


The first respondent was the unsuccessful candidate in a municipal election, 
and he filed Election Petition No 1 of 1948 for declaring that the election of the 
first respondent who 1s the petitioner here who was the successful candidate for the 
26th division, as invalid and for setting aside the election There was also a 
prayer that a fresh election be ordered The ground on which he filed the Elecuon 
Petition was, among others, that there was false personation and the election 
has been materiaily affected by such false peisonation During the pendency 
of the Election Petition the first respondent filed CMP No 8969 of 1948, for 
directing that the documents referred to, wz, the marked electoral roll, counter- 
foils of the ballot papers, unused ballot papers, tendered and challenged votes 
and the return of the polling officers be brought to Court bv the fifth respondent 
who 1s the Commissioner of the Corporation of Madras, and that the parties thereto 
be granted inspection of the same On that, notice was ordered returnable on the 
30th November, 1948 A consent memo was filed on the 1st December, 1948, 
which was signed by Messrs John and Row, counsel for the Corporation of Madras, 
and Mr K V Rajagopalan, Advocate for the first respondent, ze the petitioner 
in the Election Petition The consent memo states as follows 

“Inspection of the documents mentioned ın the application will be given at the Corporation 
Office by some responsible officer of the Corporation of Madras by breaking open the seals after 
previous notice to the partics and ın then presence and after inspection to reseal the packets and in 


their presence If the inspection lasts more than a day, the packets will be resealed at the close of 
each day and be broken open on the next day likewise ın the presence of parties till inspection 1s 
over ” 

It 1s contended on behalf of the petitioner that the order of inspection has been 
passed without notice to the petitioner who was the unsuccessful candidate, and 


notice of the applıcatıon for inspection of the documents referred to ın the petition 
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was necessarv before an order for inspection could be passed bv the learned Judge. 
On this poinf it ıs clear that either the signature of the senior or junior counsel 
for the petitioner is not found in the consent memo filed before the Court and in 
which an orde: was made, but the signatures of only the counsel for the first re- 
spondent and the Commissioner, the fifth respondent are found Even though 
the notice appears to have been ordered returnable on the goth November, 1948, 
I Gnd that there has been no notice given to the petitioner It ıs further argued 
that even if notice had heen given to the petitioner or his counsel, he was not heard, 
and a consent order was passed to which the parties were only the first respondent 
and the Commussioner of the Corporation of Madras On simular facts CR P. 
No 12 of 1949 was filed in High Court and it was heard by Govinda Menon,J , 
and after examining the law on the question the learned Judge held that inan applı- 
cation of this kind the maxim audi alteram partem has to be apphed and that no order 
should have been passed without hearing the opposite side J am inentire agiecment 
with the observation of the Jearned Judge ‘Though ordmarily under the rules 
of Small Causes Court, ze, Order XI, rule 1, governing inspection, it would be 
competent for the learned Judge to give inspection during the pendency of any 
suit to any partv of such of the documents ın possession of the other party relating 
to any matter ın question in the suit, the lower court should have considered that 
in an election vetiticp the powers of ordering imspection must be exercised with 
some circumspection It is necessary that before an order 1s made, the learned 
Judge should be satisSed that the inspection of the documents was required bona 
fide for the purpose of the enquiry Since great sanctitvis attached to the secrecy 
of the ballot papersit is not advisable to give a roving inspecticn ef the kallot rapes 
and other documents and thus violate the principle of secrecy of ballot I would 
refer to the observation of Denman, J, in Stowe v Jolliffe’, where the learned 
Judge observes that, 

“the Court must be satisfied by evidence on oath that the inspection 1s reasonably and bona fide 
required for that purpose The grounds alleged for requiring ıt must be looked into” 
In this case it does not appear that the court applied its mind and considered 
whether ın fact the inspection was required for the bona fide purpose of proving 
the petitioner’s case, since the order that has been made was ın terms of the con- 
sent memo filed bv the first respondent and the Commissioner of the Corporation 
of Madras ı 2 

I therefore allow the petition and remand the application to the learned Chief 
Judge of the Small Causes, Madras, for fresh disposal, after giving notice to the 
other parties including the petitioner The petitioner will have his costs from 
the first respondent 5 

Vs Petrt.on allowed 


[PRIVY COUNCIL ] 
(On appeal from the High Court of Judicature at Lahore) 


PRESENT —Lorp OAKsEx, SIR Mapravan Nair, SIR Jonn BLAUMONT AND 
SIR MAGNAGI!TIN 


Bhagwan Das Appellant * 


İnd | ~ 


The King Respondent 


Criminal Procedure Code (V of 1898) section 492—Abpointment of Advocate General as Public Prosecutor 
—Legalıty 

It ıs part of the executive authority of the Province to make appointments to the post of Public 
Prosecutor and the executive authority of the Province bemg vested by section 4g of the Government 
of India Act ın the Governor, he 1s entitled to appomt the Advocate-General as Public Prosecutor 
under section 492, C1iminal Procedure Code 





ı (1874) LR ag Com Pleas 446 
*P C Appeal No 63 of 1947 6th April, 1949. 


t 


—_ 


448 THE MADRAS LAW- JOURNAL REPORTS, (1949 


L Saunders for Appellant : 
B Sen and Miss Tyabjt fo. the King i 
Their Lordships’ judgment was delivered by 


. Lorp Oaxsty — Special leave.to appeal was granted ın this case without their 
Lordships being-acquainted with the necessary documents, which were no doubt 
not available Leave was gianted limited to the question of whether or not the 
proceedings were valid having regard to the fact that the appeal was signed and 
filed in the High Court by the Advocate-General and not by the Public Prosecutor 


The relevant documents have now been produced hefore their Lordships, 
and the facts are as follows 


Bv the Government of India Act,s1935, ıt was provided by section 55, that 
every Province was to have an Advocate-General On 1st April, 1937, the Govern- 
ment of India Act came into force On ard Apul, 1937, a notification in the 
Gazette provided that ın exercise of the powers conferred on him by section 492 
of the Code of Criminal Procedure, 1898, the Governor of the Punjab is pleased 
to appoint the Advocate-Geneial of the Punjab to be a Public Prosecutor generally 
for the Punjab On 5th April, 1937, two days later, Mr Ram Lail was appomted 
Advocate-General On goth February, 193°, he was appomted a Judge On 
the 11th February, 1938, Mr Sleem, the officer who filed the appeal to the 
High Court ın these proceedings, wa» appointed Advocate-General 


In their Lordships’ view, by his appomtment as Advocate-General, he became 
a public prosecutor under the provisions of the notification ın the Gazette of 3rd 
April, 1937 

In 1940 Mr Basant Kishen was appointed an assistant to Mr Sleem as 
Advocate-General, and by a notification in the Gazette on 11th November, 
1940, he was appointed a Public Prosecutor = 


Those are the relevant documents In those circumstances, ıt appears clear 
to their Lordships that Mr Sleem, the Advocate-General, was a Public Prosecutor 
and was entitled to hie this appeal i 


It was submitted on behalf of the appellant that under section 492 of the Code 
of Criminal Procedure, sub-section 1, which provides that 

€ The Provincial Government may appoint, generally, or ın any case, or for any specified 
class of cases, in any local area, one or more officers to be called Public Prosecutors,” 
the Governor of the Punjab had no power to appoint the Advocate-General to be a 
Public Prosecutor under that section because the Governor was not the Provincial 
Government for that purpose 


The attention of counsel for the appellant was drawn to section 40 of the 
Government of India Act, 1935 He submitted that it was no part of the executive 
authotity of a Province to appoint Public Prosecutors within the meaning of section 
492 of the Code of Criminal Procedure and that, therefore, the Governor had no 
power under the provisions of section 49 of the Government of India Act to make 
this appomtment 


Their Lordships are unable to accept this argument İt appears to them that 
ıt was a part of the executrve authority of the Province to make appointments 
to the post of Public Prosecutor,and that, the executive authority of the Province 
being vested by section 49 of the Government of India Act in the Governor, he was 
entitled to appoint the Advocate-General a Public Prosecutor “ 


For these reasons their Lordships will humbly advise His Majesty that this 
appeal should be dismussed : 


, Solicitors for Appellant—Lambert and White | 
Solicitors for Respondent—Solrcitos High Commissionen for İndia 


VS ı  — ---— i i Appeal dismissed. 
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[PRIVY COUNCIL ] 


(On appeal hom The Supreme Court of Ceylon) 
PRFSENT —İLORD Srmonps, LORD Du PARCQ AND LORD NORMAND 


‘George Edmund de Sila Appellant “ 
2 
The Attorney-General of Ceylon and others . Respondents 


Practice—Leave to appeal to Privy Counco1—-Decision of Tribunal on petition questioning validity of an electron 
to a legislatwe assembly 


The validity of an election held under the Ceylon (Parliamentary Elections) Order ın Council, 
1946, was questioned before the Supreme Court and it was tired by a Special Tribunal constıtuted 
under the Order in Council and a declaration was made by that Tribunal that the election in 
question was void On a question whether leave to appeal to the Privy Council against such a 
declaration could be granted, 

Held, such a dispute as was involved ın the case concerned the rights and privileges of a legis- 
latıve assembly, and, whether that assembly assumed to decide such a dispute itself or it 15 submitted 
to the determination of a Tribunal! established for that purpose, the subject-matter was such that the 
determination must be final demanding immediate action by the proper executive authority and 
admitting no appeal to His Majesty in Counal An appeal in such dispute has never yet been 
entertained. ; ı 


Su Valentine Holmes and R K Handoc for Appellant 
Frank Gahan for Respondent ” 
Their Lordships’ yudgment was delivered by 


Lorp Sımonns —Their Lordships have humbly advised His Mayesty that in 
then opinion this petition for special leave to appeal should be refused with costs. 


"These are their reasons , 9 


The petitioner George Edmund de Silva prays for special leave to appeal from 
a determination of Windham J , a Judge of the Supreme Court of the Island of 
Ceylon acting as Election Judge under the provisions of the Order in Council 
hereafter mentioned, wherebv the election of the petinonet as member of the House 
of Representatives for the Kandy Electoral District was declared to be void 
for certain reasons into which it 1s unnecessary to enter When thew Lordships 
had partially considered the case on its meuits, it appeared that a questicn of jurıs- 
diction arose upon which they desired the assistance of Counsel for the Attorney- 
General of Ceylon Having now heard full argument upon the question they are 
satisfied that the matter ın dispute is one ın which the prerogative right to enter- 
tain an appeal does not exist and that the petition must be refused accordingly 


By an Order in Council called the Ceylon (Parlıamentary Elections) Order 
in Council, 1946, which was made under the authonty of the Ceylon (Constitution) 
Order ın Council, 1946, provision was made for the election of members to serve 
ın the House of Representatives for Ceylon The said Order in Council after 
making all the usual and appropriate provisions in regard to qualifications of electors 
and the holding of ele: tions and other relevant matters and having defined corrupt 
practices and prescribed that every person who should be guilty of a corrupt 
practice should on conviction be habie to certain penalties, by section 76 enacted 
that the election of a candidate as a member should be avoided by his conviction 
for any corrupt or illegal practice, and by section 77 that the election ofa candidate 
as a member should be declared to be void on an election petition on anv of a 
number of giounds therein stated which might be proved to the satisfaction of the 
election judge Part V of the Orde: deals with Election Petitions By section 
75 (1) ıt ıs provided that every election petition shall be tried by the Chief Justice 
or by a judge of the Supreme Court-nominated by the Chief Justice for the purpose, 
and by section 75 (3) that, for the purpose of sommonıng or compelling the attend- 
ance of witnesses at the trial of an election petition, the election judge Shall have 
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the same power, jurisdiction and authoritv as are possessed and exeıcısed by the 
Judge of a District Court in the trial of a civil action and witnesses shall be sworn. 
in the same Manner as near as circumstances will admit as in the trial of such 
an action and shall be subject to the same penalties for the giving of false evidence 
Section 81 1s as follows 

“ At the conclusion of the trial of an election petition the election judge shall determine whether 
the member whose return or election is complained of, or any other and what person, was duly returned. 
or elected, o: whether the election was void, and shall certify such determination to the Governor... 
Upon such certificate being given, such determination shall be final and the return shall be confirmed. 
or altered or the Governor shall within one month of such determination by notice ın the Government 
Gazette order the hulding of an election in the electoral district concerned, as the case may require 
im accordance with such certificate ” . 


By section 82 (1) the election yudge was also required to report ın writing 
to the Governor whether any corrupt or illegal practice had or had not been com- 
mitted by or with the knowledge and consent of any candidate at the election 
or by his agent, and bv section 82 (3) when an election judge reports that a corrupt 
or ulegal practice has been committed by any peison, that person shal] be subject 
to the same ıncapacıtıes as if at the date of the said report he had been convicted of 
that practice 


At an election held on the 23rd August, 1947, for the election of a member 
for the Kandy Electoral District the petitioner headed the poll with 7,942 votes, 
being closely followed by Mr Hangaratne (a respondent to this fetiticn) with 
7,737 votes Shortly afte: two electron petitions were filed ın the Supreme Ccurt 
of Ceylon questioning the validity of the election on a number of grounds, and 
after a protracted trial Windham, J , a Judge of the Supreme Court, who had been 
nominated by the Chief Justice to try them, on the 24th February, 1948, declared 
the election of the petitioner as member for the Kandy Electoral District.to be 
void and the petitioner to be subject to the incapacities set out ın section 58 (2) 
of the Order in Council and thereupon certified his determination to the Governor- 
General who ordered a fresh election to be held It was duly held and Mı Jlan- 
garatne was elected 


It was under these circumstances that the petitioner sought special leave to 
appeal from the declaration and determination of Windham, J, and that the 
Attorney-General fo: Ceylon opposed. contending that an appeal 1s not competent. 


It appears to their Lordships that for them the question is concluded by autho- 
rity In Theberge v Laudiyl, where the combined effect of the Quebec Contro~ 
verted Elections Act, 1875, and the Quebec Election Act of the same year was to: 
create a position in all relevant respects similar to that of the petitioner under the 
Ceylon Order ın Council, ıt was held that no appeal lav to His Majesty ın Council 
and the observations made by Lord Cairns, L C, in delivering the opinion of their 
Lordships are exactly applicable to the present case It 1s no doubt true, as counsel! 
for the petitioner urged, that the prerogative right to entertain an appeal is “ taken 
away only by express words or the necessary intendment of,a statute or other equi- 
valent act of state” (see Renouf v AG 9), but, as was pointed out in Theberge 
v Zaudry?, the preliminary question must be asked whether it was ever the intention 
of creating a tribunal with the ordinary incident of an appeal to the Crowm In 
this case as in that ıt appears to their Lordships that the pecuhar nature of the 
jurisdiction demands that this question should be answered ın the negative’ İt 
was contended for the petitioner that different considerations applv where, as here, 
the jurisdiction of the election judge to hear election petitions is not substituted 
for that of the legislative bodv itself but is created de novo upon the estabhshment 
of that bodv But this appears to their Lordships to be an unsubstantıal distinction 
and in effect to be met by the later case of Strckland v Gina? Such a dispute 
as is here involved concerns the rights and privileges of a legislative assembly, and. 


_ ..—.......AINIIA.....—........... 


I (1876) LR 2 AC roz 3 (1930) AC 28 
2, (1936) AC 445 at 460. : 
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whethe: that assemblv assumes to decide such a dispute itself or it 1s submitted 
to the determination of a tribunal established for that purpose, the subject-matter 
is such that the determination must be final, demanding immediare action by the 
proper executive authority and admitting no appeal to His Majesty in Council. 
This is the substance of the authorities to which reference has been made, and it 15 
noteworthy that in accordance with them an appeal in such a dispute has never 
vet been admitted It ıs for these reasons that their Lordships have humbly ten- 
dered their advice to His Majesty that the petition ought not to be granted 


1 L Wilson @ Co Solicitors for Appellant 
Burchells Solu ıtors for Respondents 
V.S. Petition dismissed 


IN THE-HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT — MR Tusi SOMAS'NDARAM 
Sheik Khader Sahib and another Petitioners * 


Evidence Act (I of 1872), section 27— Extent of ddmiıbilay 


The extent of the statement admıssıble under section 27 does not depend upon whether the 
extent serves to corroborate or not the other evidence in the case The only limitation is that the 
extent must relate distinctly to the facts discovered, subject to its relevancy heing proved by other” 
evidence 


Case-law discussed 


Petitions under sections 435 and 439 of the Code of Criminal Precedure, 1898, 
pravıng that the High Court will be pleased to tevise the order of the Court of 
the Sub-Divisional Magistrate. Cuddapah, in GA Nes 2 and 1 of 1048, iestec- 
tively (CC No 1 of 1947), Stationary Sub Magistrate, Cuddapah) 


V Rajagopalachan, R Ramalinga Redd and V V Raghavan for Petitioners 
The Public Prosecutor (V A Et'tw) on hehalf of the Giown 


The Court made the following 


ORDER — Accused 3 and r are the petitioners respectively in the above cases. 
They were convicted and sentenced to rigorous imprisonment for six months by 
the Statıonary Sub-Magistrate, Cuddapah, foranoffence under section 411, Indian 
Penal Code In appeal, the Sub-Divisional Magistrate, Cuddapah, cenfiumed the 
convictions and sentences 


On 27th November, 1946, between 7 and 8 PM there was a theft of gold and 
diamond jewels, cash and other pioperties of the value of about Rs. 10,000 in the 
house of one Rao Sahib K Venkatesan Ghettı in Cuddapah Town The Circle 
Inspector of Police on receipt of information, investigated the case In the course 
of the investigation, he recovered M Os 1 to 4 from the tank bund on the 28th 
November, 1946 The next dav he had the tank searched as a result of which he 
recovered M Os 5 to 38 He suspected the ist accused who was traced and arrested 
on 18th December, 1946, and he made a statement in consequence of which M Os 
39 to 62, 72 to 82, 85 and 86 were recovered from a pit adjoining the pial of the 
house of accused 3 Accused 3 was then arrested and on information furnished 
by hım M Os 63 and 64 were recovered from a pit under a ower pot in the back- 
yard of his house A search of his house resulted in the recovery of a small tın, 
M O 83 containing Rs 382-8-o He was then taken to the police station and there 
he made a further statement ın consequence of which M Os fs to 71 were recovered 
from a pot buried in a corner in the kitchen of accused s The properties were 
later identified by PW r as his The case against petitioners 1ests mainly on the 
a a ——— — ——— ———————--” 
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statements made bv them: under section 27 of the Indian Evidence Act and the 
conserjuent recovery of the stolen articles 


The statement attributed to the first accused and admitted by the lower court 
is as follows 

“On 27th November, 1946, ze, the second dav of Moharram I brought out a trunk from the 
residence of Rao Sahib P Venkatesam Chetti at about 7-30 in the evening I bundled the jewels 
that were in the trunk in a cloth and I buried that cloth bundle by the side of the mal of Khadar 
Sahib in a pit I wil!’ show you the spot” 


Accused 3 as already stated made two statements ‘The portions admitted by the 
lower court arc , o 

(a) “TI dug cut the put to find out what it contained and found a number of jewels I took 
out one gold pannirubuddi and gold kadiam, set with stones from among the jewels and kept back 
the bundle m the pıt I buried the gold pannırubuddı and the hand kadıam m my backyard 
unde: a flower pot in a pit I will point out the spot ” 


(5) “T took some more jewcls from the place where Bechu concealed them ın addition to gold 


pannırubudd: and gold kadivam I buried them ın my house in one corner of the kitchen 1 will 
poınt out the place” 


On the above two statements by the two petitioners they were convicted and sen- 
tenced as aforesaid The only point in revision 1s whether the statements admitted 
by the lower court are adınıssıble and if not, to what extent thev are admissible. 
According to the Full Bench decision of our High Court in Athappa Goundan? In re, 
the whole of the above statements will be admussible But that decision has heen 
overruled by the Judicial Committee ın Kotayya v King Emperor?, ın which their 
Lordships said that in their Lordships opinion Athappa Goundan In re, was wrongly 
decided In the Privy Council case, the statement that was admitted by the 
lower court was this 

“€ About 14 days ago, I, Kotayya and people of my party lay ın wart for Sivayya and others at 
about sunset time at the corner of Pulipad tank We all beat Bodupattı China Sivayya and Subayya 
to death The remaining persons Pullayya, Kotayya and Narayana ran away Dondapatı Ramayya 
who was ın our party received blows on his hands He had a spear ın his hands He gave it to me 
then [ hid it and my stick in the rick of Venkatanarasu ın the village 1 will show if you come. 
We did all this at the instigation of Pulukurı Kotayya ” 


Their Lordships held that the whole of the statement except the passage, 
“€ T hid it (a spear) and my stick ın the rick of Venkatanarasu in the village. I will show if 
you come” 
is ınadmıssıble 
There was a confessional statement made bv accused 3 ın that case which was 
deposed to bv the Police Sub-Inspector who said that accused 3 said to him 
“6 1 stabbed Sivayya with a spear I hid the spear in a yard in my village I will show you 
the place” : 
“Their Lordships referring to this said 


‘ 


“The first sentence must be omitted This was followed by a medratornama, Ex Q-1, which 
is unobjectionable except for a sentence in the middle He said that it was with that spear that he 
had stabbed Bodupattı Sivayya which must be omitted ” . 


This decision of the Pris v Council has heen teferied, to and followed hy a Bench 
of this Court in /7e Public Prosecutor v Oo Goundan®, in which it has been held that 


the statement 


““T have buried in the margin of the eastern ridge of my sugarcane garden the knife If you 
come with me 1 shall take and give it” 2 


is admıssıble 


It 1s now contended by Mr Rayagopalachani, learned counsel for the petitioner, 
that the Judicial Committee and the Bench of this Court admitted portions 1eferred 





. 
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“to ın their decision because thev were to use the phrase of the learned counsel, 

“ınnocuous ” He relies strongly on the enunciation of the principles laid down 
earlier by their Lordships on the construction of section 27. Their Lordships 
state : 


“ On normal principles of construction their Lordships think that the proviso to section 26 
added by section 27, should not be held to nullify the substance of the section ” 


A entirely agree with the learned counsel that section 27 should not be construed 
so as to lift the ban ımposed by the two preceding sections At the same time 
I do not asıce with him when he states that the Privy Council admitted and 
intended to admut only those portions which are innocuous as admissible under 
section 27 In the Privy Council, ir was contended on belalf of the Crown that the 
““ fact discovered ” 1s a physica] object produced and that any information x hich 
relates distinctly to that object can be proved Then Loidships did not agree 
with that contention and pointed out 


““ Tt ıs fallacious to treat the “ fact discovered ” within the section as equivalent to the object 
produced , the fact discovered embraces the place from which the object is produced and the know- 
ledge of the accused as to this, and the information given must relate distinctly to this fact 18 

I 


They further ohservc as follows 


‘Information supplied by a person m custody that “ I will produce a knife concealed ın the roof 
of my house” does not lead to the discovery of a knife , knives were discovered many years ago. 
It leads to the discoverv of the fact that a knife iş concealed ın the house of the informant to his 
knowledge, and if the knife is proved to have been used ın the commission of the offence, the fact 
discovered ıs very relevant” 


In the end their Lordships have held, as aheady stated that the statement, “ I hid 
it (a spear) and my stick ın the rick of Venkatanarasu ın the village I will show 
if you come ” is admissible The spear and the stick will be relevant only when 
they are proved by other evidence to have been used ın the commission of the 
offence Similarly, the Bench of this Court has held in The Public Prosecutor v 
Dor Goundan1, that the statement 


“ 1 have buried ın the margin of the eastern 11dge of my sugarcane garden the knife If you 
come with me I will take and give it” 


is admissible In Vellingeri®, Rajagopalan, J, has held that the statement 


““ I sold the (dynamo) to the proprietor of a Soda factory near the Pıllayar Temple in Anuppa- 
palayam for Rs 15” 


is admıssıble No doubt he also observes 


“ Earlıer in point of time was the statement of the accused that he had sold it to P W 4 was 
the fact deposed to P W 4 The question is, was it the accused’s statement that led to the discovery 
of the sale by the accused to P W 4? That was a fact discovered by the Sub-Inspector as a result 
of the statement ın Ex P-3 though ‘proof of ıt ın court came only subsequently with the statement 
made on oath by PW 4” 


It is the contention of Mr Rayagopalacharıar that in the above case the statement 
that” I sold, etc ” was admitted because P W 4 subsequently spoke to the same 
and that the statement of the accused was only used to corroborate P W 4’s evi- 
dence I do not think that Rajagopalan, J , intended that “I sold, etc ” is admıs- 
sible because P W 4. spoke to the same The extent of the statement admissible 
unde: section 27 does not depend upon whether the extent serves to corroborate 
or not the othe: evidence ın the case The only limitation is that the extent must 
relate distinctly to the facts discovered subject to its relevancy being proved by 
other evidence The burial of the jewels df the accused ın the pit becomes rele- 
vant only when the jewels are proved to be stolen property The statement 


€ 1 buried the cloth bundle by the side of the pial of Khadar Sahib ina pit Iwill show you 
the spot ” 


~ 


by itself 1s ınnocuous It ıs no more harmful than : 
İk m  ——— 
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“T hid it (spear) and my stick in the rick of Venkatanarasu ın the village I will show you ” 


which is admitted by the Privy Council as the portion admissible It is only 
when the spear or the stick 1s proved to have been used ın the commission of the 
offence the fact discovered 1s relevant Similarly only when the jewels are proved 
to be stolen, their burial ın the pit by the accused becomes relevant I therefore 
hold the following portions as admussible as regards accused 1 


. **T buried that cloth bundle by the side of the pial of Khadar Sahib 1n a pit I will show you 
e spot ” 


As regards accused 3 


“I buried the gold pannırubuddı and the hand kadiam ın my backyard under a flower pot. 
ın a pit I will pomt out the spot ” 


“I buried them (some more jewels) ın my house in one corner of the kitchen I will point 
out the place ” ; 


If the statement to the extent above mentioned are admissible then they 
clearly prove that the accused were in possession of the stolen articles and they 
have not satisfactorily accounted for their possession ‘The conviction and sen- 
tence are therefore confirmed and the petitions are dismissed 


VPS. Petitions dismissed. 


ıı  — o m, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


© PRESENT —İHE HON”BLE MR Justice RAGHAVA Rao 
The Province of Madras represented by the Collector of Tanjore Appellani*™ 


Ü 


Sri Vedaranyesvvarasvvamı Devasthanam at Vedaranyam, repre- 
sented by its managing trustee K Ponnayya Pandarasannadhı 
and another - Respcndents 


Madras Estates Land Act (I of 1908), section 20-A and 189—Road or Puntha poromboke—O11gina? 
giant by Raja—Confirmation by British Government—Reverstonary right whether vests in British Government— 
Decision of District Collector under section 20-A of Act—Whether bars the present sut—Res yudıcata— 
Decistons of revenue authorities on questions of title— 


A road poromboke or Puntha poromboke 1s not communal property and the right of reversion 1s 
ın the landowner and not in the Government ‘The same principle applies to cases of whole village 
ınam areas . 


Secretary of State v Krishna Rao, (1,45) 2 MLT göz (PC) and Maharajah of Pithaburam v Th” 
Charman, Muncıpal Council, Cocanade, (1936) 71 MLJ 749, followed 


Case-law reviewed 


Where a temple devasthanam sued the Government for a declaration that a portion of a stree™ 
in the nam village belonging to ıt which had been assigned by Government ın favour of second 
defendant was not legal ın view of an old grant of the entire village by the State under Hindu Rayas- 
and confirmed later by the British Government, on the question whether an earlier decision by which 
the District Collector under section 20-A of the Madras Estates Land Act had held that the 
street was one which existed before the permanent settlement and that the reversionary right really 
belonged to the Government and that the property was no longer required for the purposes for which 
ıt had been originally intended 


Held, (1) that the reveisionary right did notvest ın the Government, 


(2) that the suit was not barred under section 189 of the Act as the District Collector had no- 
Jurısdıctıon to make the order he made ın view of the non-vesting of the reversionary right ın the 
Government 


Secretary of State for İndia x Mash and Cə , (1940) 2 MLJ 140 LR 671A 222 ILR rg40 
Mad 599 (PC), applıed 


(s) That the principle of res jud:cata would not apply to the case as the District Collector’s order 
pertained to a distinct plot other than what was in dispute ın the present case Further the doctrine 
of res judicata can have no application to decistons of revenue authorities on questions of title, lıke 
orders under section 20-A of the Madras Fstates Land Act 








FS A No 1072 of 1946 13th Julv 1949. 


İİ) | PROVINCE OF MADRAS 2. SRI VEDARANYESWARASWAMI DEVASTHANAM 455 


Appeal preferred against the decree of the Court of the Subordinate Judge 
.of Mayuram, dated gth March, 1946, in A S No rio of 1945, preferred against 
the decree of the Court of the District Munsiff of Tiruvarur,inO S No 82 of 1945 


The Government Pleader (K Kuttskrashna Menon) for Appellant 


T V Muthuksashna Ayar, R. T Gopalakrishnan and A. Sundaram Aıyar for Respon- 
«dents 
2 The Court delivered ” the following 
TupGMENT —This second appeal arises out of a suit by the Sri Vedaranyeswara- 
swami Devasthanam at Vedaranyam for a declaration against the Province of 
Madras represented by the Collector of Tanjore as the first defendant that a por- 
tion of the Sannadhi Street in the village of Vedaranyam had been wrongly 
assigned by the first defendant to the second and for recovery of possession of ihe 
street property from the second defendant after removing the structures built uron 
it by him pursuant to the assignment ‘The plaintiff claimed to be the grantee of 
the entire village in inam from a Tanjore King of old under a grant which has 
not been produced but which, as appears from the inam title deed, was confirmed 
by the British Government in 1863 The plaintiff accordingly urged that tke 
reversionary title to the street which was one dedicated to the public including 
the villagers was all along vested ın it. 


The second defendant based his title on an assignment made to him by the 
first defendant after ıts conversion into ryotwarı land as the result of an order of 
the District Collector of Tanjore under section 20-A of the Madras Estates Land 
Act, dated sist July, 1944, which held that the street was one which had existed 
from before the permanent settlement, that the reversionary right to it was really 
that of the Government and that the property was no longer required for the 
purpose for which ıt had been originally intended and all along used Both the 
defendants pleaded that the order of the District Collector was correct and that 
ın any case, there having been no appeal] preferred by the plaintiff against the 
order in the manner provided for in the sixth column of Part B of the schedule 
to the Act, the plaintiff was precluded from questioning its correctness by force 
of sub-sections (2) and (3) of section 189 of the Act ‘There was also a question 
of res judicata taısed by the defendants in their pleadings on the basis of the 
decision of the District Court of Negapatam in AS No 35 of 1940 confirmed 
by the High Court in G R P No 1506 of 1942 which related to another 
plot in the suit village and in respect of which an order under section 20-A 
of the Act similar to the one ın the present case was passed by the District 
Collector and upheld in appeal by the District Judge The learned Dıstııct 
Munsiff dismissed the suit, finding in favour of the defendants on all the pleas 
taken by them ın answer to the suit The learned Subordinate Judge, ın appeal, 
reversed the District Munsiff’s decision on all the points The first defendant 
accordingly appeals agaınst the yudgment and decree of the learned Subordinate 
Judge 

The questions which arose for determination in the Couıts below and which 
the learned Government Pleader has argued here are of some importance, although 
not of any great difficulty After reserving decision and considering all the ques- 
tions carefully I have come to the clear conclusion that the appeal must fail 


The first contention of the learned Government Pleader is that the rever- 
sionary right in respect of the street poramboke in the said inam village belonged 
to the Government Whatever the arguability of the position taken up by him, 
on the authority of decisions lıke Nar ayanaswamy Naidu v Secretary of State for Indiat 
and Venkatarama Sivan v The Secretary of State for Rıdıa?, might have been prior 
to the latest ruling of the Privy Council ın the Secretary of State v Krishna Rao3, the 
position 1s, ın my opinion, altogether incapable of any serious argument ın view 
25250. e m 
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of that decision ın which, construing an inam title deed hke Ex P-ı in the present. 
case containing the words “besides poramboke ”, their Lordships held that the 
decision ın Narayanaswamy Naidu v. Secretary of Stale for Indial must be regarded 
as overruled by the Urlam case? The Pııvy Council case lıke the case in /Vaza- 
yanaswamy Naidu v. Secretary of State for Indal was concerned, it 1s true, not with 
a street poramboke but with a river bed or channel poramboke used for the pur- 
pose of irrigation . but the passage at pages 240 and 241 of the report of their Lord- 
ships’ judgment which I am quoting supplies, in my opinion, authority which 
concludes’ the present case as well adversely to the appellant. 

“€ Since the decision of this Board in what usually called the Urlam case?, there can no longer be 

any question but that a grant of the proprietary interest includes the grantor”s rights in tank, river 
and channel poramboke, and 1t 1s unnecessary to consider what effect, 1f any, such a grant has on what 
ıs called communal poramboke, such as burning grounds, threshing floors and the like In their 
Lordships’ opinion the judgment of the Madras High Court ın Narayanaswamy Naidu v Secretary of 
State for India+, where a contrary opinion was expressed, must be regarded as overruled tq that extent 
by the Urlam case? In the present case the High Court said, ‘There is not the slightest iridication 
that any rights were reserved by the Government except the right to collect Rs 1,182 every year 
Further, the expression ‘ besides poramboke’ was put ın to mdicate that not merely the lands that 
were then cultivated as dry wet or garden were granted but also all the other rights which the grantor 
had, as 1s pointed out by the Judicial Committee in the Swamigal case?’ With this their Lordshıps. 
agree, as they do with the rest of the High Court’s judgment ” 
In the present case, the Court ıs not concerned with any kind of communal porum- 
boke as to which opinion was reserved by their Lordships but with a street poram- 
boke which, as Mr Chandrasekhara Aıyar, /, ın his unreported judgment ın 
C R P No 1506 of 1942, marked as Ex D-2 seems fo have been inclined to think 
and which I too am inclined to think 1s not communalland ‘The learned Judge’s. 
observation in the Civil Revision Petition which has been extracted in paragraph 
18 of the Lower Appellate Court’s judgment and-to which reférence wiil be made 
by me ın another context hereafter ın this judgment runs as follows — 

“The second point argued before me ıs that a road cannot be regarded as property set apart 
for any communal purpose as specified in sub-clauses (a) and (5) of clause 16 ofsection 3 Ordinarily 
speaking, a road 1s poramboke and not communal land as 1s the case with tank and channel beds 
and bunds, threshing floors, cattle-stands and village sites The villagers would no doubt use the 
road, but other people who are not residents of the village might use the road as well It 1s not 
communal property ın the sense in which the other properties m sub-clauses (a) and (4) are "There 
1s something to be said for this view, but here again the petitioner raised no such objection to the 
jurisdiction of the Collector to decide the question ” 

It seems to me that the learned Judge’s reference ın this observation to tank and 
channel beds and bunds as communal poramboke 1s not in accord either with tke 
remarks of the Privy Council in The Secretary of State v Krishna Rao*, ın which their 
Lordships advert to a possible distinction between tank, river and channel poram- 
boke on the one hand and commual poramboke such as burning grounds, threshing 
floors and the like on the other, or with the tenor of section 3, sub-section (16): 
of the Madras Estates Land Act which from the definition of “ryoti land” sepa- 
rately excludes beds and bunds of tanks and of supply, drainage surplus or irrigation 
channels in clause (4) and threshing floor, cattle-stands, village sites and other- 
lands situated ın any estate which are set apart for the common use of the villagers,. 
in clause (5) But that pot apart, I have no hesitation ın agreeing with the view 
prima facie accepted by the learned Judge as sound that a road poramboke 1s 
not communal property And if as to road poramboke or what is sometimes 
called in the Telugu part of the Presidency as Puntha poramboke, the law 1s clear 
in zamındarı areas as laid down by Varadachariar, J , ın Maharajah of Pithapuram 
v The Charman, Munıcıpal Council, Cocanada?, after a review of all prior decisions 
and a careful examination of principle with which I respectfully agree that the 
right of reversion is in the landholder and not ın the Government, there is no reason 
on principle why the same should not be the case ın whole inam village areas ; nor 








ı (1g12)24MLJ 36 ILR (1942) Mad 893 (PC) 

2 (1917) 33 MLJ 144 LR 44 1A 166 4 (1945)2MLJ 352 LR 7TA ans 
ILR 40 Mad 886 (PC ILR (1946) Mad 225 (PC) 

8 (1942)2MLJ, 367 LR 69 ITA 22 5 (1936) 71 MLJ 749 


“ 


III VARADARAJULU NAIDU 7. NARAYANASWAMI NAIDU. 457 
can there be any doubt about the matter in view of the remarks of the Privy Council 
in The Secretary of State v Krıshna Rao1, quoted above, which although made in 
connection with a case of river bed or channel poramboke, as already observed. 
by me, 1s equally conclusive of a case of street poramboke like the present The 
first contention of the learned Government Pleader must accordingly be repelled 


The learned Government Pleader’s second contention that the suit 1s barred 
by section 189 of the Madras Estates Land Act might, at first sight, seem sound ;, 
but must, ın my opinion, go the same way as the first “The principles in the light 
of which the point falls to be decided are to be found stated by the Privy Council, 
ın a passage ın the decision in Secretary of State for India v Mask 6? Co *, which 
runs in these terms 

“€ Tt 1s settled law that the exclusion of the jurısdıctıon of the cıvıl Courts ıs not to be readily inferred 

but that such exclusion must either be explicitly expressed or clearly implied İt is also well settled 
that even if jurisdiction is so excluded, the civil Courts have jurisdiction to examine into cases where 
the provisions of the Act have not been complied with, or the statutory tribunal has not acted in 
conformity with the fundamental principles of judicial procedure ” 
Applying these principles 1t seems to me as clear as clear could be that if, as held 
by me already, the property 1s not one 1n respect of which reversionary rights can 
vest ın the Government, the District Collector had no jurisdiction to make the 
order of conversion into ryotwarı land which he did make under section 20-A (2) (11) 
of the Madras Estates Land Act "The case would then be one ın which “the 
provisions of the Act were not complied vvith,” ın the language of Lord Thankerton 
in the Privy Council decision just referred to and the plaintiff would not stand con-- 
fronted with any effective bar in his way under section 189 of the Act 


The third and last contention on behalf of the Government has in my judgment 
even less of merits than the other two In the first place the decision of the District 
Judge in A S No 35 of 1940 relied upon as res judicata related to a different plot 
of land in the suit village Further, the view ın revision expressed by Chandra- 
sekhara Ayar, J ,ın Ex D-2so far as 1t goes sounds rathe1 ın favour of the plaintiff, 
although his Lordship refused to interfere ın revision at that juncture Moreover, 
as rightly held by the lowe: appellate Court ın the present case on the authority 
Of the decisions in Varagunarama Pandıa Chinnathambiar v Rengasamı Naidu*, Chakrapant 
Rao v Venkatadn Appa Rao*, The Raja of Swaganga v Venkatachalam Chetty® and 
Ramaswamy Goundar v Ramaswamy Goundar®, the doctiine of res yudıcata can have 
no application to decisions of revenue authorities on questions of title, lıke orders 
under section 20-A of the Madras Estates Land Act All the points taken for 
the appellant failing, the second appeal fails and 1s dismissed with costs of the first 
ıespondent” a 


(Leave to appeal ıs refused) “ 
KC Appeal dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT — MR TUSTICE HoRwiLL 





T. G Varadarayulu Naidu and others Petihoners” , 
z a 
K J Narayanaswamı Naidu alias Lakshminarayana Naidu and 
others Respondents 


Cwwl Procedure Code (V of 1908), Order 23, rule 1—Suzt for wnjunction—Filing of written statement— 
Plaintiffs’ application to withdraw suit in tts present form and file a fresh suit on the same subject-matter—How 
Jar such a permission could be granted > 

In order to seek permission of the Court under Order 23, rule 1 of the Cıvıl Procedure Code 
for withdrawing a suit filed and for filing a fresh suit on the same subject-matter, there must be some- 
thing ın the nature of a formal defect before such permission can be granted. 
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Where the plaintiffs, sons of the rst defendant’s brother, claimed to restrain by injunction the 
Ist defendant’s sons from interfering with their possession of the house in question and the defendants 
filed a written statement to the effect that they had an equal share ın the house, on the question whe- 
ther the plaintiffs could be permitted to withdraw their suit and file a fresh one on the same subject- 
-matter because of the necessity to secure a wider consideration of matters raised by the written 


statement, 

Held, that such an application could not be granted as the Court had no jurisdiction to grant 
leave to file a fresh suit when there was no formal defect ın the plant The Court if it thought fit 
could only permit plaintiffs to amend their plamnt ın such a way as to satisfy their desire to secure a 
wider consideration of the matters 

Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge, Trichinopoly, 


dated 19th March, 1947, nm LA No 368 of 1947, m OS No 69 of 1946 


T V Ramanatha Avyar for Petitioners 
K S Deskan for Respondents 


The Court delivered the following | 


Jupcment —Defendants 2 to 5 are the sons of the fist defendant and the 
plaint'ffs are the sons of the first defendant’s deceased brother "The plaimtiffs 
claimed in their plaint that a certain house belonged to their father and that a 
room in that house had with his permission been occupied by the defendants. 
Quarrels having arisen between the plaintiffs and the defendants, this suit was 
filed for the recovery of possession of that room and for an injunction to restrain 
the defendants from interfering with their possession of other portions of the house. 
The defendants claimed that they had an equa] share in the house After perusing 
the written statements the plaintiffs thought it desirable that a fresh suit should 
be instituted ın which wider questions could be raised , and so made an application 
to the Court under Order 23, rule 1, Civil Procedure Code, to withdraw the 
suit, praying for liberty to institute a fresh suit ın respect of the same subject-matter. 
That application was allowed 

Order 23, rule r permits the Court to grant lnberty to ınstıtute a fresh suit 
with regard to the same subject-matter provided . 

‘ (a) that a suit must fail by reason of some formal defect, or (6) that there are other sufficient 
ii for allowing the plaıntıff to institute a fresh suit for the subject-matter of a suit or part of 
a Claim 
It has been laid down that (5) must be read as eyusdem generis with (a) ‘There 
must be something ın the nature of a formal defect before permission can be granted 
to file a fresh suit on the same cause of action The learned Subordinate Judge’s 
“order is a very brief one , the relevant portion of which is 

“ the plaintiffs contended that they (plaintiffs) should seek a decision on these questions (ques- 

tions raised ın the written statement) ın a properly instituted suit I would grant them the 
permission sought ” 
Nothing 1s said in this order about the existence of any formal defect, and there 
does not ın fact seem to be any formal defect It may be desirable that some of the 
‘questions raised in the written statement, which were not strictly speaking a part 
of the suit as framed by the plaintiffs, might be considered ın the suit , and some 
foundation for the consideration of subsidiary points 1s found in paragraph 11 of 
the plaınt The learned Judge had however no jurisdiction because of this to 
grant the plaıritıffs liberty to file a fresh suit on the same cause of action The 
prover method of securing the wider consideration of the matters raised was by 
the amendment of the plaint > 

The order of the lower Court 1s therefore set aside and permission is granted 
to the plaintiffs to file an application in the lower Court to amend the plant I 
do not wish to say anything on the merits of such an application, if 1t be made 
“The learned Judge will have to consider what the plaintiffs say ın support of the 
application, ıf they make ıt, and what the defendants have to say against it The 
respondents must pay the costs of the petitioners in this Court 


KC Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. Justice RAGHAVA Rao. 


A. Krishnaraya Kodgı .. Appellant* 
U 
A Sarvothama Kodgı and another . Respondents. 


Gift—Constructton—Deed containing a clause that the property will go back” o the donor ın case of a certain 
-contingency—Donor acting ın his capacity as gönü family manager—Clause whether a reverter equtvalent to a 
defeasance of gift over 


A deed of gift by a manager of a joint family consisting of himself and his: brother purported 
“to give away to a society land forming part of the inheritance of the donor from his maternal grand- 
father for the sake of acquiring spiritual benefit to his grandfather’s soul A clause ın the deed also 
provided that ın the event of failure of the purpose of the gift the land shall revert to the donor himsel 
on his paying the price of any building upon such land o Onn the failure of the purpose of the gift 
the land was conveyed to the donor under a deed of sale Inasuit by the donor’s brother, ona 
construction of the reverter clause, 


Held, (1) The suit could not be regarded as one for enfoicing a right of pre-emption but 1s one 
claiming that the purchase by the donor enures for the plaintiff also under the reverter clause to 
the extent of a molety 


(2) The clause of reverter ın question was not one of repugnancy to the absolute estate 
created by the deed and ıs not equivalent to defeasance by way of an executory gift over, but a cove- 
-nant between two persons, the donor and the donee, that the latter should re-convey to the former 
upon a certain contingency 


Appeal against the decree of the Court of the Subordinate Judge, South Kanara, 
in A S No 494 of 1945, preferred against the decree of the Court of the District 
Munsiff, Coondapur, in O S No. 6 of 1944 | 


T Krıshna Rao for Appellant 
K Y Adiga and KE, P Adiga for Respondents 


The Court delivered the following 


TUDGMENT —The question for decision ın this second appeal ıs one of cons- 
itruction of a deed of gift, Ex P-2, executed on 20th March, 1918, by the first 
defendant, appellant before me, ın favour of the second defendant, the Indian 
section of the Theosophical Society, Benares, represented by its General Secretary 
‘at the tıme, for the use and benefit of the local lodge at Coondapur. On 6th 
‘October, 1942, finding the suit property no longer required for the use and benefit 
‘of the local lodge which apparently had by that tıme ceased to exist and basing 
itself on the clause of reverter contained ın Ex P-2 the second defendant by its 
General Secretary at the tıme executed a deed of sale of the suit property ın favour 
of the first defendant The plaintiff, the first respondent before me, sued in the 
‘Court of the District Munsıff of Coondapur for recovery of possession of the entire 
subject-matter of the gift deed but succeeded ın obtaining a decree for only a half 
which was later confirmed on appeal by the learned Subordinate Judge of South 
Kanara. 


The first defendant appeals to this Court against the appellate decision, urging 
as he did in the courts below, firstly that the suit must be regarded asın effect one 
for enforcing a right of pre-emption and as not brought in time, ? €, within one 
year from the date of the taking of possession by the first defendant as prescribed 
by Art 49 of the Indian Limitation Act , and secondly that the clause of reverter 
contained ın Ex P-2 must be regarded as altogether invalid ın law and that 
Ex D-1 executed pursuant to such a clause could not operate to clothe the 
plaintiff with any title whatsoever 


Before I deal with the contentions of Mr Krıshna Rao, the learned advocate 
for the appellant it is as well that I set forth zn extenso the document, Ex P-2, on 
the terms of which the validity of the contentions necessarily depends 
00000 << ——————— ———— 


aS A No 387 of 1947 4th February, 1949 
59 


460 THE MADRAS LAW JOURNAL REPORTS, (1949 


© ‘This day the twentieth of March 1918, the deed of gift executed to the registered Indian sec-- 
tion of the Theosophical Society having its headquarters at Benares, and now represented by 1ts- 
present general secietary TT Ramachandra Rao, Retired Subordinate Judge, Benares, by 
Mr Krishna Rao Kodgi, son of Govindarao Kodgı, landlord, Brahmin, aged 25, hving at. 
Amavasubail, Coondapur taluk, witnesseth 


Whereas the undermentioned land forming a portion of the whole land Survey No 67sub 8 was 
inherited by me from my deceased grandfather Krishna Rao, Yediala and of which I amin Possession, 
as the managing member of the famıly consisting of myself and my brothe: Sarvothama Rao Kodgı 
and whereas I am desirous of perpetuating the memory of my abovesaid maternal grandfather and 
of imparting to him spiritual benefit thereby, I do hereby execute this day this deed of gift and convey 
absolutely with all rights to the abovementioned general secretary, Benares, for the use and benefit 
of the local lodge of the Coondapur Theosophical Society the undermentioned land together with 
all trees, etc , thereon besides the incomplete building erected thereon by the Theosophical Society 
and have handed over the possession of site, etc , to K Narayanaswamı Aıyar on behalf of the abovesaid? 
General Secretary In the event of the site and building aforesaid not being required for the above- 
purpose, the property shall revert fo me on the condition of my paying to the said Indian section 
of the Theosophical Society the then estumated value of the building alone In proof whereof, I have 
this day affixed my signature to this deed of gift ” 


Now, to take up the first of the contentions of the appellant, I am of opinion that 
the courts below are perfectly correct in their view of the matter. No doubt the 
plaintiff does employ the term “ pre-emption ” in his plaint; but it 1s not pre- 
tended that the plaintiff 1s asserting a right of “pre-emptıon” in priority to the first. 
defendant purchaser What he ıs doing in fact and in truth 1s to claim that the 
purchase by the first defendant enures to his benefit also under the reverter clause 
in Ex P-2 to the extent of a moiety The plaintiff says that although the second 
defendant alone executed Ex. P-2 he did so as manager of the joint family so that 
if the clause of reverter could and did operate, 1t would operate to his benefit as 
well as that of the first defendant With this view of the construction of Ex. P-o, 
which the Courts below adopted I agree I accordingly repel the first of the 
contentions of Mr Krishna Rao 


But ıt 1s said—and this 1s the second contention of Mr Krishna Rao-——that 
the clause of reverter 1s itself inoperative (a) either because ıt 1s repugnant to the 
absolute estate created by Ex P-2 ın favour of the second defendant, or (2) because 
it is a clause of defeasance by way of an executory gift over which, to be valid, 
must not violate the rule against perpetuity laid down in section 14 of the Transfer 
of Property Act In the latter case ıt 1s further urged that it 1s immaterial that 
in fact a re-conveyance did come into being during the lifetime of the donor. So. 
far as the first ground of the second contention 1s concerned, I am of opinion on 
a careful construction of the deed that the clause ın question 1s not at all one of 
repugnancy to the absolute estate created by the deed but ıs, if at all, only one of” 
defeasance. The distinction between the two classes of clauses which is, however 
subtle, quite real İs well brought out in the following observations made by Sundaram 
Chetti, J., ın Govendaraja Pillai v Mangalam Pillar1, with which I respectfully agree : 

“The distinction between a repugnant provision and a defeasance provision 1s sometimes subtle, 
but the general principle of law seems to be, that where the intention of the donor 1s to maintain the 
absolute estate conferred on the donee but he simply adds some restrictions in derogation of the 
incidents of such absolute ownership, such restrictive clauses would be repugnant to the absolute 
grant and therefore void , but where the grant of an absolute estate 1s expressly or impliedly made 
subject to defeasance on the happening of a contingency and where the effect of such defeasance 
would not be a violation of any rule of law, the original estate 1s curtailed and the gift over must be 
taken to be valid and operative ” 

As regards the second ground the argument ignores the words “to me ” underlined 
(italicised) by me ın setting forth the gift deed above. The clause does not 
run ın terms of reverter to the donee and his hers The decision of the Judicial 
Committee of the Privy Council in Sarajubala Debi v Jyolırmoyee Debi? does not 
accordingly apply to the case on hand z 


In fact, I am inclined to think that the clause ın question is not a clause of 
reverter equivalent to defeasance by way of an executory gift over. It is, In my 
——".—-””.”.”.——.————.rlııılaggÖmıhpımlhıLr(rv(m(UmDmbsdo,öyçV?”:, 
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judgment, a covenant between the donor ând the donee that the latter should 
re-convey to the former ın a certain contıngency That the rule against perpetuity 
does not in this country apply to agreements 1s fairly well established by decisions. 
of this Court of which I need only refer to Munuswamı Naidu v Sagalaguna Naidut 
and to the Full Bench decision of the Calcutta High Court reported ın Moulu Al 


Hossain Mian v Rajkumar Haldar?, which reversed the earlier decisions of that Court 
to the contrary. 


The two contentions of the appellant therefore failing, the second appeal fails. 
and is dismissed with costs 


No leave. 
KC. —— Appeal dismissed. 
[PRIVY COUNCIL ] i 
(On appeal from the High Court of Judicature at Bombay.f) 


PRESENT —Lorp OAKSEY, SIR MADHAVAN Narr, SIR JOHN BEAUMONT AND 
SIR MALcoLM MACNAGHTEN. 


Yusofallı Mulla Noorbhoy i Appellant * 
v 
The King Respondent 


Criminal Procedure Code (V of 1898), section 403 (1)—Acqguittal ın a prosecution launched without proper 
sanction—Effect—If can be pleaded as a bar to a subsequent trial on same facts but with a Jresh proper sanction 
—Fazlure to appeal against such acquittal—Effect—Magistrate finding sanction bad after hearing prosecution. 
evrdence—Procedure to be followed at that stage—Acquittal of accused—Operation as discharge 


The whole basis of section 403 (1) of the Criminal Procedure Code 1s that the first trial should” 
have been before a Court competent to hear and determine the case and to record a verdict of con- 
viction or acquittal A Court cannot be competent to hear and determine a prosecution the institution. 
of which 1s prohibited in the absence of a valid sanction and hence a prosecution launched without 
a valid sanction would be nullity 


Basdeo Agarısalla v King-Emperor, (1945) 1 MLJ 369 (1945) FLJ 45 (1945) FCR əs, 
approved = 


Where m a prosecution launched without a sanction as required by law an order of 
acquittal 1s passed, ıt would not, on the omission of the Government to appeal against ıt, become 
binding on the expiration of the period limited for appeal by Article 1 57 of the Limitation Act, 
because the order being a nullity there 1s nothing to appeal against The Government might apply 
to the High Court, if they so desired, to quash the proceedings But the omission of Government to 
take such a step which was not incumbent, could not convert an order made without Jurisdiction 
into an order passed by a Court of competent jurisdiction : 


‘An order of acquittal passed ın such a prosecution cannot be pleaded as a bar to a subsequent 
prosecution on the same facts, but after obtaining a proper sanction 


Where after a trial had proceeded to the point at which much of the prosecution evidence had 
been given, the prosecution refuses to attempt to prove that proper sanction has been given and 
the trying Magistrate comes to the conclusion that the sanction given was bad and the prosecution 
incompetent, he ought to discharge the accused on the ground that he had no jurisdiction to try him. 
But if an order of acquittal is passed instead, it would be an order without jurisdiction and could 
only operate as an order of discharge 


To rely apart from the terms of section 403, Criminal Procedure Code, upon the Common Law 
rule, that no man should be placed twice in Jeopardy ıt must be shown that the first trial was before 
a Court competent to pass a valid order of acquittal or conviction For this purpose there 1s no dis- 
tinction between a conviction and an acquittal 


Quere Whether section 403, Criminal Procedure Code, constitutes a complete Code in India 
upon the subject of autrefors acquit and autrefors convict or whether ın a proper case the Common Law 
can be called ın aid to supplement the provisions of the section 


Decision ın 49 Bom LR 80g, affirmed 
WW R Pageand R K Handoo for Appellant 


“7 M Tucker and 7 M R. Fayakar for the King 
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Their Lordships’ Judgment was delivered by 


SIR JOHN Beaumont —This 1s an appeal by special leave against two judgments 
of the High Court of Judicature at Bombay), dated 17th June, 1947, setting aside 
two orders of the Court of the Presidency Magistrate, 6th Additional Court, dated 
16th September, 1946, whereby two prosecutions of the appellant for the offences 
of hoarding and profiteering under the Hoarding and Profiteerıng Prevention 
Ordinance, 1943 (Ordinance No XXXV of 1943) (hereinafter called “the Ordı- 
nance ”) were held to be barred by reason of the provisions of section 403, Criminal 
Procedure Code, since ın the view of the learned Magistrate the accused had been 
previously tried and acquitted on exactly similar charges and facts by a Court of 
competent jurisdiction ‘The real question before the Board ıs whether ın the 
circumstances of the case the plea auirefors acquit was open, to the appellant, and 


that question ın essence depends upon whether the earlier prosecution was before a 
‘Court of competent jurisdiction. 


The appellant ıs the sole proprietor of Messis Alladin Dhaniyı, dealers in 
crockery, glassware and cutlery in Bombay He was charged ın the Court of 
the Presidency Magistrate, 6th Additional Court, under section 13 (1) read with 
section 5 of the Ordinance with the offence of hoarding He was also separately 
charged ın the said Court, under section 13 (1) read with section 6 of the Ordinance, 
with the offence of profiteering He pleaded not guilty to both charges. Section 14 
of the Ordinance ısın the following terms 


“ No prosecution for any offence punishable under this Ordinance shall be instituted except 
with the previous sanction of the Central or’ Provincial Government or of an officer not below the 
rank ın a Presidency town of a Deputy Commussioner of Police, or elsewhere of a District Magistrate 
empowered by the Central or the Provincial Government to grant such sanction ” 


Sanction to the appellant’s prosecution had been granted before the institution 
thereof by GQ C Desai, Controller-General of Civil Supplies, who was authorised 


to give such sanction by virtue of a notification of the Government of India duly 
published. . 


The separate hearıng of the tvvo charges agaınst the appellant proceeded 
ın the normal manner under the Code of Criminal Procedure , evidence for the 
prosecution was called, and on Ist October, 1945, charges were framed ; subse- 
quently further evidence was called for the prosecution and some of the witnesses 
were re-called for cross-examination, and the case was adjourned to 17th December, 
1945 On that date Mr Khandalawalla, counsel for the prosecution, made a 
statement which the learned Magistrate took down in the following words * 


“In view of the High Court decision in Revisional Application No 191 of 1945, Purshottam 
Harpıvan v Emperor?, as this Court 1s not competent to try this offence, he does not wish to tender 
the witnesses already examined for further cross-examınatıon nor to lead any further evidence ” 


Thereupon the Magistrate recorded an order ın the following terms : 
“Mr Mullick’s evidence is deleted Accused acquitted for reasons to be recorded separately.” 


On the same day, the learned Magistrate recorded his reasons for the orders 
of acquittal ın identical terms on the two charges After referring to the said 
statement of Mr Khandalawalla and the order made upon ıt the learned Magıs- 
trate continued 


“Ona perusal of the said decision, however, I find that the filing of this charge-sheet by the 
prosecution itself 1s ınvalıd ın law, because the sanction signed 1s by the Controller-General under 
a notification of the Government of India, and the said notification does not state that the various 
officers therein mentioned are not below the rank of a District Magistrate Thus it is the incompe- 
tence of the prosecution to proceed against the accused without sanction as provided forin lawe As 
however the invalidity’ of the sanction mvalidates the prosecution in Court, the accused was 
acquitted ” 
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It is clear from this statement of the learned Magistrate that he had read the 
decision of the High Court in Revisional Application No Ig! of 1945, Pur- 
shottam Harjwan v Emperor's and on the strength of that decision reached the 
conclusion that the prosecution was incompetent The decision of the High Court in 
that case was that in order to establish the validity of a sanction under section 14 of 
the Ordinance, it was essential for the prosecution to prove that the officer who 
signed the sanction was not below the rank of a District Magistrate The Court 
did not base its opinion as to the invalidity of the sanction on the omussicn from 
the notification of a statement that the officers referred to therein were not below 
the rank of a District Magistrate, as the learned Magistrate seems to have thought 
dhe present case arises in a Presidency town, so that, if this decision of the High 
Court be correct, the prosecution had to prove tHat the Controller-General of 
Civil Supplies who gave the sanction was not below the rank of a Deputy Commis-” 
sioner of Police As the Controller is not in the same cadre as a District Magis- 
trate or a Deputy Commissioner of Police, the reluctance of the Crown to undertake 
the task of establishing the comparative status of these officers 1s under- 
standable 


In addition to his ordeis of acquittal the learned Magistrate on the same day 
passed two orders under section 517, Criminal Procedure Ccde, directing that 
the cutlery, glass, and other articles belonging to the appellant which had been 
marked as exhibits in the case, should be returned to him 


The Government of Bombay did not appeal against the two orders of the 
learned Magistrate acquitting the appellant, but against his further orders made 
under section 517, Criminal Procedure Code, the Government filed two appeals, 
and on 16th April, 1946, the High Court in such appeals directed that the property 
should be handed over to the Chief Presidency Magistrate, and that the orders. 
of the learned Magistrate disposing of the property under section 517 should be 
set aside 


On roth April, 1946, fresh sanctions to prosecute the appellant were obtained 
from the Government of Bombay, and on the 13th April fresh prosecutions were 
instituted against the appellant for the same offences and on the same facts as ın 
the former prosecutions 


On 16th September, 1946, the learned Magistrate acquitted the appellant, 
holding that the fresh prosecutions were barred under section 403, Criminal Pro- 
cedure Code The Government of Bombay appealed against these orders of 
acquittal, and, on 17th June, 1947, the High Court of Bombay allowed the appeals,, 
set aside the orders of the learned Magistrate acquitting the accused, and direcfed. 
that the case should be sent to the Chief Presidency Magistrate who was directed 
to send the case to any Magistrate other than the Magistrate who had made the 
orders of acquittal, for disposal according to law 


Section 403, Criminal Procedure Code, so far as relevant, 1s ın these terms 


“f(ı) A person who has once been tried by a Court of competent jurisdiction for an offence 
and convicted or acquitted of such offence shall, while sueh conviction or acquittal remains in 
force, not be lable to be tried again for the same offence, nor on the same facts for any other 
offence for which a different charge from the one made against him might have been made 
under section 236, or for which he might have been convicted under section 237 ” 


“ (4) A person acquitted or convicted of any offence constituted by any acts may, notwith- 
standing such acquittal or conviction, be subsequently charged with, and tried for, any other offence: 
constituted by the same acts which he may have committed if the Court by which he was first tried 
was not competent to try the offence with which he 1s subsequently charged ” 


““ Explanation The dismissal of a complaint, the stopping of proceedings under section 249, 
the discharge of the accused or any entry made upon a charge under section 273, 1s not an 
acquittal for the purposes of this section” 

The view which the High Court took was that the previous decision of such 
Court ın Revision Application No gr of 1945, Purshottam Hayvan v Emperorle 
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was correct, from which it followed that no valid sanction for the first prose- 
cution of the appellant had been obtained Following the decision of the Federal 
Court ın Basdeo Agarwalla v Kıng-Emperor!, which was based on a clause ın another 
Ordinance expressed in language similar to that used in clause 14 of the present 
Ordinance, the Court held the earlier prosecution of the appellant to have been 
wholly null and void, and that accordingly the appellant had not been previously 
tried by a Court of competent jurisdiction within section 403 


Before this Board the correctness of the decision of the High Court in Revision 
Application No igi of 1945, Purshottam Hayvan v Emperor? has not been 
challenged, and their Lordships feel no doubt that the decision was correct, and 
that, as.ıt was not proved that the officer who granted the sanction ın the 
earlier prosecutions, was not below the rank of a Deputy Commissioner of Police, 
those prosecutions were without valid sanction. 


Mr. Page for the appellant urged various grounds against the decision under 
appeal His first contention was that the expressions “Court of competent juris- 
dıctıon” ın section 408 (1) and ”” Court . not competent to try the offence” 
ın section 403 (4) refer to a Court competent to try the class of cases ın which the 
particular offence falls, and do not involve that the Court must be competent to 
try the particular case In their Lordships’ view this argument is quite untenable. 
‘The whole basis of section 403 (1) is that the first trial should have been before a 
Court competent to hear and determine the case and to record a verdict of convic- 
tion or acquittal Ifthe Court was not so competent it ıs irrelevant that ıt would 
have been competent to try other cases of the same class, or indeed the case against 
the particular accused ın different circumstances, for example if a sanction had 
been obtained. This case fell under section 403 (1) and the terms of section 403 (4) 
do not call for discussion. ; 


The next contention urged was that the learned Magistrate did not adjudicate 
on the validity of the sanction The argument was that the trial had proceeded 
to the pomt at which much of the prosecution evidence had been given and the 
Magistrate had framed a charge, that at that stage counsel for the prosecution 
refused to attempt to prove that a proper sanction had been given or to call further 
evidence, and that ın the circumstances the learned Magistrate had no option but 
to acquit the accused under section 258, Criminal Procedure Code. This is the 
view of the matter which commended itself to the learned Magistrate and 
induced him to hold that section 403 was a bar to the second possession. 
This contention might have had some force ın it if it were supported by the facts, 
that is, if the Magistrate acquitted the accused because he thought the prose- 
cution had failed to prove their case, and 1f he was not asked to decide, and did 
not decide, on the validity of sanction But this is not what happened İt 1s 
clear, as already noted, that the learned Magistrate himself considered the decision 
in Criminal Revision Application No * ıgı of 1945, Purshottam Haran v Emperor? 
and came to the conclusion, on the basis of that decision, that the sanction 
was bad, and the prosecution incompetent This conclusion was clearly right, 
whether or not the Magistrate correctly appreciated the grounds on which the 
decision of the High Court was based. Having reached that conclusion, the learned 
Magistrate ought to have discharged the accused on the ground that he Had no 
jurisdiction to try hım The orders of acquittal were passed without jurisdiction, 
and could only operate as orders of discharge. 


The next contention was that the failure to obtain a sanction at the most 
prevented the valid institution of a prosecution, but did not affect the competency 
of the Court to hear and determine a prosecution which in fact was brought before 
ıt. This suggested distinction between the validity of the prosecution and the 
competence of the Court was pressed strenuously by Mr. Page, but seems to rest 
on no foundation A Court cannot be competent to hear and determine a 
a ee e NN 
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prosecution the institution of which is prohibited by law and section 14 prohibits 
the institution of a prosecution ın the absence of a proper sanction ‘The learned 
Magistrate was no doubt competent to decide whether he had jurisdiction to 
entertain the prosecution and for that purpose to determine whether a valid sanction 
had been given, but as soon as he decided that no valid sanction had been given 
the Court became incompetent to proceed with the matter. Their Lordships 
agree with the view expressed by the Federal Court in Agarwalla’s case}, that a 
prosecution launched without a valid sanction 1s a nullity. 


The next contention was that as the orders of acquittal passed by the learned 
Magistrate ın the first prosecution were not appealed from they became binding 
on the expiration of the period limited for appeal by Article 157, Limitation Act. 
This is merely to regard another aspect of the same problem If the orders of 
acquittal were passed by a Court of competent jurisdiction, though wrongly, 
they would be binding unless set aside in appeal But ifthe orders were a nullity 
there was nothing to appeal against It may well be that the Government, if 
vembarrassed by the orders of acquittal, might have applied to the High Court 
to quash them, and in this connection reference may be made to the decision of the 
House of Lordsin Crane v Director of Public Prosecutions?. But the omission of Govern- 
ment to take such a step, which was not incumbent, could not convert an order 
‘made without jurisdiction into an order passed by a Court of competent jurisdiction. 
‘Some emphasis was laid on the conduct of the Government of Bombay in appealing 
against the orders passed by the learned Magistrate under section 517, Criminal 
Procedure Code It may be that the High Court ought not to have entertained 
‘such appeals, but no question as to the validity of the orders made ın these appeals 
as before the Board. It was rightly conceded by Mr Page that the action of the 
“Government of Bombay ın appealing against the orders made by the Magistrate 
under section 517 could not operate by way of estoppel to confer jurisdiction upon 
the Magistrate which he did not otherwise possess 


The last point urged by Mr Page was that even if the case did not fall within 
the terms of section 403, Criminal Procedure Code, the appellant could none the 
ess rely on the Common Law rule that no man should be placed twice ın jeopardy. 
But this argument again depends on whether the earlier orders of acquittal were 
valid Under the Common Law, a plea of autre fois acquit or autre fois convict can 
only be raised where the first trial was before a Court competent to pass a valid 
order of acquittal or conviction, R v Bowman3, R v Bates and R v Marsham5. 
It is true, as pointed out by Mr Page, that those cases are cases in which there had 
‘been a conviction at the earlier trial but their Lordships see no distinction for the 
present purpose between a conviction and an acquittal Unless the earlier tral 
was a lawful one which might have resulted 1n a conviction, the accused was never 
injeopardy ThecaseofR v Simpson®,on which Mr Page relied, is distinguishable 
‘because the first order on which the plea of autrefors acquit was based was held 
by a majority of the Court to be voidable, and not void This argument therefore 
‘fails on the facts, and it ıs not necessary for their Lordships to consider whether 
section 403, Criminal Procedure Code, constitutes a complete Code ın India upon 
the subject of autrefois acquit and autrefois convict, or whether ın a proper case the 
“Gommon Law can be called ın aid to supplement the provisions of the section 


For these reasons their Lordships will humbly advise His Majesty that this 
appeal be dismissed 

Solicitors for Appellant 7 A Wilson & Co 

Solicitor for the King Solicitor, High Commissioner for India 

Vs Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr Justice RAGHAVA Rao. 


Kotrike Venkata Ramiah Chetty .. Appellant * 
U 
Chınna Pulliah and another Respondents 


Cıvıl Procedure Code (V of 1908), Order 21, rule 103—Funlure to file the sut—Bifci 


One K effected a simple mortgage on his properties ın favour of R who transferred the mortgage- 
right to the defendant, who in his turn transferred ıt to the plaintiffs’ father B After B's death,. 
plaintiffs obtained a decree against K and ın execution purchased the hypofheca themselves o The- 
sale was duly confirmed and full satisfaction of the decree recorded by the executioncourt But 
when the plaintiffs sought to obtain delivery they were obstructed by a third party against 
whom the plaintiffs filed a petition for removal of obstruction which petition was dismissed. 
Thereupon the plaintiffs filed the suit for recovery of money on foot of failure of consideration. 
for the transfer ın favour of their father : 


Held, that the suit was not maintamable Though the plaintiffs need not have got the order 
confirming the sale set aside or the order recording the full satisfaction vacated, the plaintiffs could. 
not file the suit without pursuing their remedy of a suit under Order 21, rule 103 of the Code, 
as the order which became conclusive on failure to file a suit, was conclusive only between the parttes- 
and did not establish conclusively absence of title ın the plamtiffs’ vendor to the property in question: 
so as to afford the plaintiffs a cause of action on the basis of such a want of title ” 


Appeal against the decree of the District Court, Anantapur, in A S No gı of 
194.5, preferred against the decree of the Court of the District Münsif, Kurnool, ın 
OS No. 93 of 1943 


P Chenchah, V S Narasmhachan and N Appu Rao for Appellant 
K Srinivasa Rao for Respondents 
The Court delivered the following 


Jupcment —This second appeal arises out of a suit for recovery of money” 
on foot of failure of consideration for a transfer ın favour of the father of the plaın- 
tiffs of a certain mortgage rıght The defendant against whom the Courts below 
have decreed the suit is the transferor of the mortgage right 


The facts relevant to the determination of the two questions of law which 
have been argued before me le ın a short and narrow compass. One Karnam. 
Appiah effected a simple mortgage of certain properties ın favour of one Ranga 
Reddi in 1929, having become the owner thereof by a sale deed from the original 
owner Sitaveerayya In 1934 Ranga Reddi transferred the mortgage right to the 
defendant who in his turn transferred it later to the plaintiffs’ father, one Balıah.. 
After Baliah’s death the plaintiffs obtained a decree against the original mortgagor,. 
Appiah, and in execution purchased the hypotheca themselves ‘The sale was 
duly confirmed and full satısfactıön of the decree recorded by the execution Court. 
When, thereafter, the plaintiffs sought to obtain delivery, they found themselves. 
obstructed by a third party, one Reddi Narayana Reddi, against whom they 
consequently filed a petition for removal of obstruction, which was, however, dis- 
missed Thereupon they instituted the present suit to which the answer made 
so far as ıs material to this appeal was that they had a double hurdle ın their way 
fatal to the action Firstly, they had not pursued their remedy of suit under Order 21, 
rule 103, Civil Procedure Code Secondly, they had not got the order con- 
firming the sale set aside or the order recording full satisfaction vacated o The 
answer did not find favour with the Courts below The defendant therefore appeals 
to this Court Mr Chenchiah, his learned counsel, has raised the two points. 
again here before me. 


Mr Srinivasa Rao for the respondents has tried to meet the first of the poınts- 
by urging that the provision of Order 21, rule 103, Civil Procedure Code, with: 
reference to the institution of a suit for setting aside an order made under rule 98, 
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gg or 101 1s only a permissive and not a mandatory provision, as the use of the word 
€ may” therem suggests, and that the order under rule gg ın the present case 18 
sufficiently efficacious to prove conclusively the absence ın the defendant of the 
title which the latter had purported to convey to the plaintiff’s father, nonetheless 
and ın fact the more so because of plamtıffs” failure to follow up the summary order 
by the statutory suit This argument in my opinion musses the real spirit and 
purpose of the provisionin rule 103 The order does, no doubt, become conclusive, 
but only as between the parties to it, unless displaced by the result of the suit to 
be instituted by the party against whom the orderismade Of course, he may 
or may not institute the suit , but if he does not, the order becomes conclusive ın 
favour of his adversary That does not mean that as against persons who are not 
parties to the order ıt can be held up by the party against whom it is made, asın 
this case 1s being done by the plaintiffs, as conclusively proving the absence of any 
title in himself to the property 1m question and as affording him a cause of 
action on the basis of such want of title The order relied upon by the plaıntıfis 
is after all a summary order which the execution court made because it was satıs- 
fied,—and that was all that ıt had to be satisfied about —that the obstruction 
was occasioned by a person other than the yudgment-debtor claiming ın gecd faith 
to be in possession ofthe property on his own account No question of title could 
be gone into at that juncture, nor was any such question decided by the order. 
In these circumstances I should have thought ıt incumbent on the plaintiffs prin a 
facie to stitute the suit under Order 21, rule 103, Civil Procedur Code before 
they could claim that the consideration paid by their father for the defendant’s 
transfer of the mortgage right to him had failed and failed finally. But, says Mr ST1— 
nivasa Rao, “ If you looked into the summary order ın the present case, you vvould 
find how futile ıt should have been for my chents to resort to a suit which was bound 
to fail ın view of the very conclusive documentary evidence relied upon by the 
learned District Munsıff ın his order ” The reference is to certazn documents 
said to evidence an attachment of the suit properties effected as leng ago as 1929: 
by a certain decree-holder against the original owner Sitavirayya, a claim made 
by Karnam Appiah in connection with that attachment, the rejection of that 
claim by the execution court, and the institution by Appayya of a regular suit 
to have the order of rejection set aside which was eventually dismissed It-1s 
contended by Mr Srinivasa Rao that these documents would have created an 
insurmountable obstacle ın his clients’ way, had they filed a suit under Order 21, 
rule 103 of the Civil Procedure Code, and that I must accordingly hold them re- 
lieved of the obligation which they might ordinarily be under to file such a suit 
and hold the failure of consideration for the transfer of the mortgage right ın favour 
of the plaintiffs’ father completely established The argument 1s unsound for 
two reasons In the first place, the documents are not before the court ın the 
present litigation, and a mere reference to them or a statement of facts supposed 
to be proved by them ın a prior judicial order, not znter partes cannot be evidence 
of such facts Moreover, as the learned District Munsiff who made the summary 
order, Ex D 2, himself observes, therein, the proceedings evidenced by these docu- 
ments are all subsequent to the mortgage by Appayya ın favour of Ranga Reddı, 
the rights ın respect of which became the plaintiffs’ eventually by progress of title 
through successive links and would not be binding on them They would there- 
fore have been open to attack by the plaintiffs ın a regular suit under Order 21, 
rule 103, had they filed one They have not filed such a sut, nor have they proved 
conclusively enough ın the present suit that Appiah had no right to effect the 
mortgage which they became entitled to in due course In these circum- 
stances I accept the first contention of Mr Chenchiah as well founded 


The second contention of Mr Chenchiah is sought to be supported by the 
authority of the rulingsın Muthukumaiaswamt Pillay Muthuswamı Thevan, Keshavan v- 
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Bipathummatand Amarnathv Chhoielal Durgaprasad?. Before Ideal with the argument 
founded on these decisions, it may be as well to deal with a point of view founded on 
the Full Bench 1uling of this High Court in Macha Koundan v. Kottaia Keundan®* 
which met with acceptance by the courts below as conclusive of the present case, but 
which in my Opinion 1s not, strictly speaking, so. That point of view is that be- 
cause, as held by the Full Bench, a stranger auctıon-purchaser who loses possession 
of the property purchased by him on account of the paramount title of a third 
party 1s entitled to recover by suit against the decree-holder the price paid at the 
auction on the ground of faılure of consideration owing to the utter absence of 
any title in the judgment-debtor to the property sold ın execution, it follows that 
the plaintiffs, the decree-holders-auction-purchasers ın the present case, are en- 
titled to recover from the defendant in enforcement of the covenant for title ın 
‘favour of their father the amount of consideration paid by their father for the de- 
fendant’s transfer of the mortgage rıght to him which ultumately resulted in the 
mortage decree and the execution sale thereunder which has become ineffective 
on account of obstruction to delivery of possession to them occasioned by a third 
"party. In my opinion there is no adequate parity of facts between the case decided 
by the Full Bench and the situation which fell to be dealt with by the courts below 
in this case such as would attract the Full Bench decision fo this case In fact, 
different considerations do arise here which did not complicate the case before 
the Full Bench Mr Chenchiah has attempted to attack the Full Bench ruling 
aS requiring re-consideration and has drawn my attention to the case reported in 
Amarnath v Chhotelal Durgaprasad?, ın which a Full Bench of five Judges of the AHa- 
habad High Court disapproved of this High Court’s Full Bench ruling in’ Macha 
Koundan v Kottara Koundan?, after a very exhaustive discussion of the entire case- 
law on the point and of the juristic principle pertinent to the point The warranty 
of title ın a yudicial sale even to the limited extent recognısed ın our Full Bench 
ruling ıs not accepted by the Allahabad Full Bench according to which the doctrine 
caveat emptor qui ignorare non debuit quod jus alıenum emit—let a purchaser, who 
ought not to be ignorant of the amount and nature of the interest which he 1s 
about to buy, exercise proper caution—must have unqualified operation in 
all cases of sales in execution held under the present Gode of Civil Procedure which 
contains no such provision as that of section 315 of the earlier Code I do not 
propose to assess the merits of this argument of Mr Chenchiah, firstly, because 
I am bound by the Full Bench decision of this court which, I may observe, embodies 
undoubtedly a more equitable view than that of the fuller Bench of the Allahabad 
High Court, and secondly, because in my opinion the decision of the Full Bench 
affords on the facts here no conclusive, logical ground for the kind of analogical 
deduction which the courts below have made from it. 


Putting aside the Full Bench ruling in this view, I have to consider next the rulings 
in Muthukumarasıwamı Pıllarv Muthuswami Thevan*, Keshavanv Bıpathumma *, and Amar- 
nath v. Chhotelal Durgaprasad?, which Mr Chenchiah craves ın aid of hıs submission 
that so long as the auction sale in execution of the moitgage decree stands and 
until it is set aside by an appropriate application made for that purpose to the 
execution court, which so far has not been made, and which if made hereafter, 
will be beyond time under Art 166 of the Limitation Act, the plaintiffs cannot 
maintain the present action against the defendant for recovery of money which 
their father had paid him by way of consideration which subsequently failed, as 
they would have it, on account of the obstruction from a third party in the matter 
of delivery of possession to them pursuant to the auction-purchase İt ıs true 
that, as pointed out ın the rulings relied upon by the learned Counsel, as between 
parties to the auction-purchase the sale by virtue of 1ts confirmation becomes abso- 
lute and all matters decided ın the proceedings concluded by the sale certificate, 
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such as satisfaction of the decree are res judicata But, does it follow that a person 
like the defendant who was not a party to those proceedings or even to the subse- 
quent order under Order 21, rule gg of the Civil Procedure Code would either 
be bound by or entitled to take advantage of the result of such proceedings or 
of such order ? In my opinion, the answer is No The gist of the action against the 
defendant, which ıs no more and no less than that the execution sale in favour of 
the plaintiffs has become futile and fruitless by the effective assertion of a title 
paramount by a third party, entails no re-opening of anything decided in the 
presence of the defendant by the court auction sale or the proceedings prior 
thereto , nor does it put the plaintiffs under the necessity to have the sale set 
aside which was held quite regularly, although as now transpires, without sufficient 
title ın the judgment-debtor There are, further, no provisions ın the Civil 
Procedure Code which either justify or warrant any attempt on the part of the 
plaintiffs to have the sale set aside, of which, 1t may be said, they have not 
availed themselves. 


In the result, accepting the first and rejecting the second of the contentions 
raised by the appellant, I allow the appeal and dismiss the suit with costs throughout. 


No leave R 
VE. Pisi Appeal allowed. 


[PRIVY COUNCIL | 
(On appeal from the High Court of Judicature at Nagpur ) 


PRESENT ”—LORD OAKSEY, SIR MADHAVAN Narr AND SIR Malcolm 
MACNAGHTEN 


Mt. Gomtıbaı . Appellant* 
v 
-Kanchhedilal and others Res bondenis. 


Will—Proof of solemn execution by person of competent understandıng —Plea that will was executed under 
undue wnfluence—Onus 


Undue influence ın order to invalidate a will, must amount to coercion or fraud o Its existence 
‘must be established as a fact and ıt must also appear that ıt was actually exercised on the testator. 


Where once ıt has been proved that a will has been executed with due solemnities by a person 
‘of competent understanding and apparently a free agent the burden of proving that 1t was executed 
under undue influence ıs on the party who alleges ıt 


C S Rewcastle and Dingle Foot for Appellant. . 
Sir Thomas Strangman, B Sen and Miss Tyabyı for Respondents 
Their Lordships’ Judgment was delivered by 


SIR MADHAVAN Narr —This is an appeal from the judgment and order of 
the High Court of Judicature at Nagpur, dated 2gth September, 1941, which set 
aside an order of the Additional District Judge of Jubbulpore, dated 20th September, 
1939 


The appeal arises out of an application made by respondent 1 for the grant of 
probate ofa will (dated 31st July, 1938) executed by one Ganesh Prasad—hereinafter 


referred to as the testator—on ist August, 1938, in which he had been appointed 
as the executor. 


The testator died on 4th August, 1938, and respondent 1, as the executor, 
applied for probate of the will on 2gth August, 1999. 


The appellant Gomtibai is the widow of the testator. She filed a caveat 
under section 284, clause (4), Succession Act, 1925, on 15th September, 1999. 


*P C Appeal No 34 of 1947 14th June, 1949. 


4.70 THE MADRAS LAW JOURNAL REPORTS. (194 


In her written statement, she denied the testamentary capacity of the testator, 
alleged that he was “ mentally and physically imbecile and infirm,” and that 
the will had been executed under the undue influence of Maheswarilal, the natural 
father of the testator, with the help of respondent 1 She added that the testator 
had no independent advice and even she wasin the dark aboutit. Execution and 
attestation of the will, which she denied in the statement, are not now in contest. 
The legatees of the-will who are the other respondents (respondents 3 to 6) supported! 
the validity and execution of the will. 

Two questions arising for determination ın the appeal are 

(1) Whether the testator executed the will “in his right mind and with disposing mentab 
capacity ” (issue 2) , 


(2) “Was Maheshwarılal in a position to dominate his will, and” did he use his position to 
induce hım to execute this will ?” (Issue 3), 2 ¢, whether or not the will was executed under the undue- 
influence of Maheshvvarılal 

e "The Additional District Judge found both issues in favour of the appellant. 
He held that the testator did not possess the disposing mental capacity, and that 
undue influence was exercised in the preparation of the will He accordingly 
refused probate 


The High Court on appeal set aside that order of the Additional District Judge: 
and admitted the will to probate 7 


The principles of law applicable to the case not berg in dispute, the decision. 
of the case depends entirely on a consideration of the evidence which 1s mainly 
oral. 2 


The relationship of the testator and the legatees appears from the following, 
genealogical table (This table was prepared by the respondents and ıs more 
detailed than the one on the record). 


Durga ıı 








Kashı Prasad — lı Mahesh vandal 
died 4—4—ı5 | died 1935-36 (P 143) 
(p. 152 foot) | (p 156, 1 23) | 
| 
| 
Ganesh Prasad J Gomıtbaı Sunderlal Govınd = Munn: Ganesh 
b 1909 (Caveatrix & Respondent Prasad Bai Prasad 
(p 149 foot) Appellant 2 died 16—10—43 Res- Oo (adopted 
adopted by p 158) | (P 240, 1 27) pon- by Ganga- 
Ganğabaı 4—5—17 (p 152 foot) dent bai) 
- Will dated 31—7—98 p 66, Pt II 4 


But executed 1—8—38 

(Kanchhedılal, Sole Executor, | 
Respondent 1, p 5! | 

died 4—8—38 Aged about 29 | 


f | 1 | 
Lakhanlal Badrı Prasad Dwarka Prasad Balkısson 
died ın or after Respondent 5 Respondent 6 Respondent 3 
1945. 


The testator was the natural son of one Maheshvvarılal , he was adopted 
in 1917 by Gangabaı under the authority of her husband Kashiprasad, who died 
ın 1915 ‘The testator was then about 8 years old After adoption he ceased to be 
a member of his natural family Maheshwarilal was the brother of Gangabaı, 
the adoptive mother His other sons, grandsons and the widow (appellant) of 
the testator were the legatees under the will 


The will was prepared by B.V Shukla, pleader (Applicant’s witness 4). He 
also attested ıt. The othe: attestors are V.R Sen, MB, Bs, (appellant’s witness 3), 
and S. Golchha Advocate (Applicant’s witness 6). 


41 MT, GOMTIBAI 2 KANCHHEDILAL, 471 


In the recital to the will, ıt 1s stated that the testator is not keeping good health, 
his health does not improve, and the trouble 1s increasing day by day and his health 


is becoming weaker İt ıs also stated that the will is executed for the protection 
and management of the property. 


The terms of the will are thus conveniently summanised ın the respondent’s 
case : 


“ Under the terms of will, Mt Gomti Bar (the appellant) was to recerve Rs 50 per month for 

her maintenance, and the back portion of the parlou was to be given to her for residential purposes 
Out of the remaining properties four annas (one-fourth) share was to be given to Sunderlal (res- 
pondent 2), one anna and four pie (one twelfth) share to Lakhanlal (sınce deceased), Badriprasad 
(respondent 5), Dwarkaprasad (respondent 6) each and 8 anna share (one-half) to Govind Prasad 
(since deceased and now represented by respondents 3 and 4) ” 
It was also mentioned ın the will that after the death of the testator’s wife, the pro- 
perty set apart for her maintenance and residence should be distributed amongst 
his two brothers and nephews, ın proportion of their shares “The properties 
belonging to the deceased, including moveable and ımmoveable, after deducting 
the liabilities were estimated as amounting to Rs 74,442-2-7 


A few features of the will specially emphasised by Mr Rewcastle, the learned 
‘counsel for the appellant, ın support of his arguments may here be noticed These 
are (1) the extremely small provision made for the appellant, who always lived on 
affectionate terms with the deceased, justifiably termed by the learned Judges 
of the High Court as “shabby ” They refer to it in these terms 

“ The feature about the case which is disquieting is that the wife was not told anything about 
the will and that ıt deals with her very shabbily ” Ni 
(2) the fact that the entire property was disposed of by the testator amongst the mem- 
bers of his natural family, (3) the absence of a provision in the will for having an 
adoption made by the appellant as the testator was childless at the time of his 
death Their Lordships will deal with these aspects later im considering the 
evidence in the case Before discussing the evidence, it will be convenient to refer 
briefly to the principles of law applicable to the case, which are really not 
disputed, so that the evidence may be examined from the proper standpoint. 


The'law 1s well settled that the onus proband: hes on the person who propounds 
the will, and this onus 1s ın general discharge by proof of capacity, and the fact 
of execution, from which the knowledge and the assent to its contents by the 
testator will be assumed Barry v. Butln!. But where a will is prepared and 
executed under circumstances which excite the suspicion of the Court: 


“Tt ıs for those who propound the will to remove such suspicion, and to prove affirmatively 
that the testator knew and approved of the contents of the document” 


(Tyrell v Painton®, See also Charles Harwood v Bake5) 


“ Where once ıt has been proved that a will has been executed with due solemnities by a person 
of competent understanding and apparently a free agent ”— 


that is, when the propounder of the will has dischaiged the onus 
“ the burden of proving that ıt was executed under undue influence is on the party who alleges it.” 
(Boyse v Rossborough?). In the case iust cited, it is also stated that: 


“ influence in order to be undue within the meanıng of any rule of law which would make it 
sufficient to vitiate a will must be an influence exercised either by coercion or by fraud ” 


To the same effect ıs the statement ın the earlier case, Barry v Butlin+, supra 


€ The undue influence and the ımportunıty which, if they are to defeat a will must be of the 
nature of fraud or duress ”’ 


As observed ın Cra:g v Lamoureux, the burden of proving undue influence is not 
discharged by merely establishing 
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“ that a person has the power unduly to overbear the will of the testator It must be shown that 
in the particular case the power was exercised, and that ıt was by means of the exercise of that power 
that the will was obtained.” 


It follows from what has been said that respondent 1, ın order to discharge 
the burden lying on him, should show that the testator executed the will in his 
right mind and with disposing mental capacity, and then, in order to succeed, the 
appellant will have to establish that the will was executed under undue influence— 
as explained above. 


That first question for consideration 1s, had the testator the right mental capacity 
at the tıme when he executed the will? The evidence bearing on this question 
overlaps the evidence regarding the alleged undue influence and its exercise. 
Certain facts appcarıng in the evidence serve both purposes However, ther 
Lorsdhips will try to deal with each question separately. The testator was 20. 
years old when he died He was an unusually fat man wıthan abormally bulky 
body He 1s said to have weighed 52 maunds some days before his death. 
He was called in derision “ Göbar Ganesh’? which means dull-headed He 
was not educated He was weakmınded, as both Courts have found Possibly 
he suffered from dropsy This became more and more intensified towards July, 
1938, and ultimately caused his death He was not able to manage his estate 
or to understand accounts He had no friends and was always lonely. Relying: 
on these, the increasing deterioration of his health ın 1938, which 1s conceded, 
the evidence mainly of Dr D Silva amongst the witnesses, and mferences drawn: 
from certain general circumstances, Mr. Rewcastle argued that the intelligence. 
of the testator was very much below the usual standard and that he was almost an 
“imbecile ” and signed the will at the command of his father without under- 
standing its contents The learned counsel stated that at any rate the cırcum- 
stances connected with the preparation and execution of the will are so full o 
suspicion that the Court must scrutinise the circumstances and unless it is shown. 
affirmatively that the testator knew the full significance of what he was doing: 
when he executed the will, the probate should not be granted 


What their Lordships have to see is whether or not, on thé day he ‘executed’ 
the will, the testator was a free agent possessed of sufficient mental capacity to" 
grasp the full significance of the document to which he was putting his signature. 
Their Lordships will first consider the evidence given by the respondents on this: 
point before dealing with the grounds urged by the appellant, and as they agree 
with the views of the High Court they will deal with the matter only very briefly. 


The evidence of Kanchhedilal the executor and of two attesting witnesses: 
shows clearly that the testator was in full possession of understanding when he 
executed the will Kanchhedilal knew the testator from his birth and was his: 
family lawyer for a long tıme He is a senior lawyer of_standing at the Jubbul- 
pore Bar He says he saw him on gist July, the night before the will was. 
executed, when the testator asked him whether he would consent to be his 
executor Kanchhedilal says that on that day he had “a sound mind and clear 
understanding *? There was no cross-examınatıon of the witness on this point. 
Dr Sen, one of the attesting witnesses treated the testator for some time He was 
also the family physician He says the testator signed and executed the will in 
the presence of all the attesting witnesses and that on that day he - 


“ was possessed of clear understanding when he executed the will. I could not call Ganesh. 
Prasad imbecile from what I know of him ” 


There ıs very little cross-examination with reference to the statement of the witness: 
that Ganesh Prasad was possessed of clear understanding on the day when he exe- 
cuted the will The witness asked the testator whether the will was all right and 
he replied ın the affirmative Mr. Shukla, another attesting witness, who also 
prepared the will, says that the testator 
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“ was mentally sound and had a proper power of understanding when he gave me the in- 
structions to prepare the draft of the will and when the will was scribed out and when the will was: 
actually executed T used to see him at least once a week till his death He could not be called 


imbecile but he was not an intelligent person His sickness did not ımpaır his intelligence or powers. 
of understandıng”. 


The High Court does not reject the evidence of this witness though the learned 
Judges say that he would have been more weighty if the draft of the will which 
he had prepared had been produced, saying at the same time that 

“Tt 1s, however, only fair to him to say that accordmg to him he handed ıt over to Ganesh Prasad. 
who placed it in a box along with the will” 
The respectability of this witness cannot be challenged He 1s a pleader of some 
standing Reading his evidence as a whole their Lordships cannot see why it 
should not be accepted The evidence of the other attesting witness Sunderlal 
Golchha, an advocate, ıs also to the effect that the testator was possessed of sufficient 
mental capacity at the tıme when he executed the will He knew the testator 


from his boyhood. He says he was not imbecile but he was not very intelligent. 
He looked at the will . . 


ce 


Ganesh Prasad had glanced over both sides of the will and then he signed ıt He was 
in his senses and he recognised the attesting witnesses when he signed the will ” 

Lo a certain extent some of the appellant’s witnesses may be said to corro- 
borate the evidence noticed above Ramyas, a doctor practising the Indian system 
of medicine, used to treat the testator He says he treated him for 12 or 1 3 days 
before his death also. He visited him on the morning of the day when the will 
was executed ‘hough he says that the condition of the testator was not good, 
that he replied ın low tone, that he was not well when he asked him how he was, 
that his tongue was fluttering when he was talking, he said he was 


“ın his ordmary senses then 1 asked him to show his pulse and he extended his hand and I 
felt ıt ” 


More or less to the same effect is the evidence of Gomtıbaı, the appellant She 
Says 


“ He did talk on that Monday morning but he used to falter and he could not talk after that’s 


Towards the evening of that day his condition steadily grew worse till he died on 
the 4th Considering the evidence as a whole, their Lordships are satisfied that 
at the tıme when the will was executed the‘testator possessed sufficient mental 
capacity to realise the significance of what he was doing and he executed ıt knowing 
full well that he was executing his last will 


The testator was not a man of high intelligence but the evidence shows that 
he was not incompetent to understand the contents of the will which he was exe- 
cuting Neither the evidence of Dr D'Sılva, the chief medical witness of the 
opposing party on this point, nor the general circumstance relied on by Mr Rew- 
castle, ıs helpful in deciding the question Dr D'Sılva 1s, no doubt, a highly 
qualified doctor but he was not the testator’s family doctor He is said to have 
visited him some three years before his death He does not seem to have treated 
him though he says he prescribed for him His evidence was rightly disregarded 
by the High Court 


The general circumstances relied on to show that the testator had not sufficient 
mental capacity and that he executed his will under undue influence may be now 
referred to These are the features of the will to which their Lordships drew 
attention at the beginning of the judgment, these being, the fact that the testatoı 
made only the paltry provision of Rs. 50 per mensem for his wife’s maintenance 
though he had a rich and valuable estate, that he left all his property to his natural 
family sacrificing the interests of the family which became his after his adoption, 
and that there was no provision made in the will for having an adoption made 
by his wife as he was childless at the time of his death On close examination. 
it will be found that none of these circumstances would Support the inference 
sought to be drawn from them. Their Lordships would agree that the 


474 THE MADRAS LAW JOURNAL REPORTS. [1949 


provision made in the will for the maintenance of the appellant ıs “shabby” 
in view of the fact that the estate left behind by the testator was very 
valuable : but the question which their Lordships have to consider is, did the 
testator and the people who advised him think that the provision was inadequate ? 
If this disposition contained in the will “was apparently Just what everybody 
expected ” then no inference can be drawn from it, assuming that the testator pos- 
sessed testamenary capacity and that his will was not procured by undue influence. 
(See the observation of Lord Macnaghten at page 177 in Baudains v Richardson"). 
There 1s nothing in the evidence to show that anyone thought that the provision 
was inadequate Mr Shukla, with whom the testator discussed the terms of the 


will before ıt was scribed, says : 

“ Tt did. not strike to me that he had made shabby provision for his wife In my opinion the 

provisions made by him for his wife was an adequate one. I believed that the provision made for his 
wife was quite proper for her ordmary comforts The family to which his wife belonged had no 
high standard of life so far as living was concerned The charitable and religious ideas of the females 
for doing good for the souls of their husbands did not strike me when I drafted the will in which 
provision was made for the wife of Ganesh Prasad ” 
Their Lordships have already stated that they see no reason why this witness 
should not be believed It ıs said that this provision in the will may be traced 
to the undue inflnence exercised on him by his father and that it also shows that 
he was unable to think for himself (because he was mentally so weak) what 
would be an adequate provision for the maintenance of his wife _ In this connec- 
tion it may be noted that evidence makes it clear that the appellant’s father and 
brother had free access to the testator during the time when the wıll was made, 
and after The appellant in her evidence says that 

“ Sheodinlal, my father, had been attending Ganesh Prasad practically every day during his 
last ıllness He used to come usually ın the evenings He used to talk to Ganesh Prasad about 
his health My brothers also used to come to see Ganesh Prasad ” 


To the same effect ıs the evidence of the appellant’s witness Narbada Prasad, 


who Says 
“ Sheodınlal used to sıt with Ganesh Prasad every day for a fortnight till the death of the latter. 
There was no fixed time for him to come but he used to come and sit with him for at least half an 


hour every tıme ” 
Neither the father nor the brother has been called on the appellant’s side asa 
-witness In the circumstances their Lordships agree with the view of the High 


Court that 


“ Sheodinlal’s absence from the witness box can only be due to the fact that he knew that the 
will represented Ganesh Prasad’s wishes and that he would not be able to stand up to cross-examınatıon 


on the point ” 


Tf it was the testators’s wish that his wife should be given a maintenance of 
Rs 50 only and he gave effect to it in his will, it cannot be said that it was 
brought about by the ufpdue influence of the father, however much one may feel 
that the wife was left in the cold as a result of the arrangement 


The other feature of the will, namely, the distribution of the estate amongst 
the natural relations of the testator, 1s also- not helpful ın supporting the appel- 
lant’s case The learned Judges of the High Court have sufficiently dealt with 
this question, and their Lon dships accept their view that this arrangement was 
quite natural and what one would expect in the circumstances of the case. The 
following extract from the judgment of the High Court may be quoted to show 
that the provision relating to the distribution of the estate cannot ın the circum- 


stances be considered unnatural . 3 


a There 1s evidence to show that there are no other reversioners that the witnesses know of, 
but the hne 1s so long under the Hindu law before those claiming through a female can inherit that 
one can well understand Ganesh Prasad’s desire to provide for his own natural brothers and nephews 
rather than run the rısk of having the property fall into the hands of persons so remote from hım 
as to be complete strangers The fact that this desire happened to coincide with Maheshwarilal’s 
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wishes and even that ıt was what he fully intended to extort if not given naturally, is neither here 
nor there, because if ıt was ın fact the testator’s wish “and he gave effect to it, there 1s no case of 
undue influence ” 

The absence of a provision 1n the will relating to adoption, which was very 
much emphasised ın the course of argument, also does not support the appellant's 
case Some days after the arguments were closed their Lordships were informed 
that the testator was a Hindu of the Agarwala caste It 1s true that the Hindus 
believe that a son either by birth or adoption confers spiritual benefit on the father ; 
but it would not necessarily follow that the will does not truly represent the wishes 
of the testator because, being childless, he did not make a provision for adoption 
In therr Lordships’ view the absence of a provision relating to adoption in the 
will cannot be attributed either to infirmity of mind of the testator, or to undue 
influence said to be exercised by Maheswarılal 


On a consideration of the evidence, their Lordships hold that the testator 
executed the will in his right mind and with disposing mental capacity. 


The next question for consideration 1s whether the will came to be executed 
by the undue influence of Maheswarılal. Evidence does not disclose any specific 
act showing the exercise of undue influence It was said that at the time of the 
execution of the will the testator “looked” at his father and then executed the 
will Their Lordships are unable to draw any inference in favour of undue influence 
or the exercise of it from the fact that both father and son “ looked at each other ” 
when the latter signed the will In one portion of his yudgment the learned District 
Judge refers to the behaviour of the testator in the presence of his father to show 
that he must have exercised undue influence on the testator He says : 

“The evidence shows that Ganesh Prasad behaved like a cat in the presence of Maheshvvarılal ; 
that he was very dutiful and obedient to him, and that he never knew to say “no? as expressed by 
Dr Bharat and therefore there was no alternative for him other than signing the will, as desired by 


the presence of Maheshvvarılal on the occasion  Maheshvvarılal had supreme control over Ganesh 
Prasad, and he certamly exercised ıt ın securing the present will from him ” 


The above facts do not necessarily show either that the testator did not possess 
mental powers sufficient enough to grasp the significance of what he was doing: 
when he executed the will, or that the will was brought about by the exercise of 
undue influence on the father’s part Facts have to be interpreted in relation 
to the surrounding circumstances and the nature of the people concerned. The 
testator may have behaved very submıssıvely, or may not have spoken ın the pre- 
sence of Maheswarılal. There 1s force in the learned Judges’ observation that 
this ıs not an uncommon phenomenon ın India It may be conceded that Mahesh- 
warılal was a dominant personality and that his influence was very much felt in 
the management of the house-hold and the affairs of the estate He and his other 
sons, z € , the brothers of the testator and their children, all lived with the testator, 
and the property which belonged to the testator exclusively came to be looked 
upon—at any rate Maheshwarilal may be said to have looked upon ıt—as if it 
belonged to the entire family This may no doubt generate a suspicion that Mahesh- 
warılal wielded considerable influence over the testator, but ıt must be remembered 
that there 1s evidence that the testator wanted to make provision for his brothers, 
and there ıs no evidence that there were any immediate reversioners or others 
with the claim on the estate whose interests had to be safeguarded Assuming that 
his father influenced the testator ın disposing of his property ın the manner he had 
done ın the will, there is nothing to show that the disposition was not agreeable 
to his own wishes in the matter No doubt the term of the will relating to the 
majntenance of his wife—the really disquieting feature of the will—looked at from 
the modern standpoint ıs not satisfactory, their Lordships have already dealt 
with ıt İt is said that the will was executed ın great secrecy, but ıt cannot be 
said to have been executed ın a “ hole and corner fashion’. It may be accepted 
as true that the testator’s wife did not know anything about the will; if this is 
unnatural, her father and brothers must have known all about ıt, and their Lord- 
ships are unable to draw any sinister inference from the circumstance that the 
wife did not know anything about ıt. 
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Maheshwarılal had no ancestral property when Kashiprasad asked hım to 
qom hım at Jubbulpore Kashiprasad educated hım, set hım up in business and 
got him married İt is admitted that after the adoption of his son (the testator) 
Maheshwarilal began to manage the estate The gravamen of the charge against 
Maheshvvarılal under this head (undue influence) ıs that he joined his brother- 
in-law as a very poor man, by the time of the testator’s death he not only became 
rich, but accounts showed that the estate became ındebted to him—apart from 
the fact that under the will all the property was distributed amongst his sons and 
grandsons This charge cannot be put more forcibly than has been done by the 
learned Judges They state as follows : 

“ Put shortly the argument was this We start with two estates, a rich one and a poor one The 

owner of the rich estate adopts the poor man’s son, and the poor man thereupon manages the rich 
man’s estate The rich man dies, and mashort time, we find the rich estate poor and the poor 
estate rich We find that in the course of his management the poor man has taken loans from 
the rich man’s sestate and then written them off ın the rich man’s books We also find the poor 
man supposedly lending large sums of money to the rich man without any explanation as to how 
the money was come by İn the circumstances ıt 1s argued that that 1s enough to swing the balance 
against Maheshwarual, the poor man ın the picture drawn above” 
The learned Judges have exammed the accounts carefully and shown that, as a 
matter of fact, no adverse inference against Maheshwarılal ın support of the charge 
of undue influence can be drawn from the facts disclosed by them It would serve 
little purpose to go through the evidence which has been dealt with in detail by 
the learned Judges After gomg through the items of accounts to which their 
Lordships’ attention was drawn by learned counsel, their Lordships agree ‘with 
the opinion of the learned Judges that 

“ Maheshwarilal did well out of the estate ın the sense that they all lived together and that he 
has been able to accumulate something for himself, but we see nothing mherently wrong in what 
he has done considering the relationship and considering the fact that he served without pay all these 
years 0 
Undue influence, ın order to invalidate a will, must amount to coercion or fraud. 
Its existence must be established as a fact and ıt must also appear that it was actually 
exercised on the testator. 


Considering the evidence as a whole their Lordships are satisfied that the charge 
_ of undue influence has not been made out. 


For the above reasons, their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs 


Solicitors for Appellant .—7.L Wilson 6? Co. 
Solicitors for Respondents —Hy S. L. Polak & Co, 
K.S, Appeal dısmıssed. 





(THE FEDERAL COURT OF INDIA.J 


Present —H J Kania, Chief 2ushce, S FAzL Alı, M PATANJALI SASTRI, 
İMEHRGHAND MAHAŞAN AND B, K MUKHERJEA, JJ 


Jainarain Ram Lundıa Appellant* 
Ue 
Surajmult Sagarmull and others . Respondents 


Contract—Negottations by corresbondence—Conclusion of contract—Further negotiations with regard to new 
matters— Effect on concluded contract—Contract conditional on some person being party to 1t—Contract, if and 
when possible without such person being a party to it—Contract Act (IX of 1872), section 43—Scope and effect 
of Specific Relref Act (1 of 1877), section 12 (c), rldustration (ın)—Sbectfic performance ın respect of sale af 
specified Shares—Ordering of 


If after a contract 1s concluded and its terms settled further negotiations are started with regard 
to new matters, that would not prevent full effect bemg given to the contract already existing, unless 
it is established as a fact that the contract was rescinded or varied with the consent of both parties 
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or that both parties treated ıt as incomplete and inconclusive Once completed, the contract can be 
got rid of only with the concurrence of both parties 


When parties enter into an agreement on the clear understanding that some other person 
should be a party to ıt, no perfected contract 1s possible so long as this other person does not 
join the agreement But where there is no such clear intention found that the contract would 
not be binding unless a third party becomes a party to it and there 1s no suggestion that any 
injustice would be done to a party if he is compelled to perform the agreement which he has made, 
courts would enforce the agreement 


Unlike English law, the Indian law by virtue of the provisions of section 43 of the Contract 
Act makes all joint lability, joint and several, ın the absence of any agreement to the contrary It 
1s, therefore, open to the promisee to sue any one or some of the joint ptomisors, and its no defence to 
such a suit that all promisors must have been made parties 


When shares are limited ın number and are not oidinarily available ın the market, it 1s quite 
proper in view of illustration (ın) under clause (c) of section 12 of the Specific Relief Act to grant 
a decree for specific performance of a contract for the sale of such shares 


Su Tek Chand, Semor Advocate, Federal Court (G K Dua, Advocate, 
Federal Court, with him), instructed by Ganpat Ras, Agent, fo. Appellant 


K P Khaitan, Senıoı Advocate, Fedeial Court (C S Saran and A R. Sen, 
Advocates, Federal Couıt, with him), instructed by $ P Vaima, Agent, for Respon- 
dents 1 and 2. 


The Judgment of the Couıt was delivered bv 


Mukherjea, 7 —This appeal ıs directed against an appellate judgment of the 
Calcutta High Court, dated the 18th Jurie, 1946, affirming with slight variation, 
the decision of a single Judge of the Original Side of that Court, dated the 14th of 
August, 1944 


The suit, out of which this appeal arises, was one for specific performance 
of a contract for sale of certain shares ın a private limited company, together with 
fractional interest ın a partnership business, and it was commenced by two plaintiffs 
who are respondents 1 and 2 in this appeal, against four defendants, two of whom, 
viz , defendants 3 and 4, figure as appellants before us Of the other two defendants, 
the defendant No 21s not a party to this appeal at all, inasmuch as the suit against 
him was withdrawn and dismissed ın the trial court and his name was struck off 
from the list of defendants altogether As iegards defendant No 1, though he was 
retained as a party, the plamtifis gave up their claim against him before the hearing 
of the suit was concluded ın the trial court , and he has been made only a pro forma 
respondent ın this appeal The controversy in this Court, therefore, lies entirely 
between the two plaintiffs on the one hand and the defendants 3 and 4 on the other, 
and to appreciate the contentions that had been raised on behalf of the appellants, 
a short resume of the material facts would be necessary 


On egth February, 1936, a partnership firm, known as Marwari Brothers, 
was brought into existence on the basis of a partnership agreement, executed on 
that date by and between a number of parties The parties were (1) Lakshmi Devi 
Sugar Mills (of which Kedar Nath Khaitan, the plaintiff No 2 was the Manag- 
ing Agent), (2) Kedar Nath Khaitan, (3) Bholı Ram, (4) Gobordhan Das and 
his brother Badr Prosad, (5) Jainarain Ram Lundia and (6) Biseswar Nath Under 
the terms of the partnership deed, the first, second, third and fifth parties had each 
a three annas’ share in the business, while the fourth and the sixth parties were 
each of them given a two annas” share The main object of the partnership was 
to promote a private limited company, for the purpose of erecting and working a 
Sugar Mill ın the district of Champaran in Bihar and securing for the firm the 
Managing Agency of the Mill By a supplementary deed executed on the Ist 
December, 1936, certain modifications were introduced into the original terms, 
and ıt was provided znfer aha that the partneiship would be for a period of go years, 
and that in case of death of any of the partnets, his hen or hens would automatically 
step into his place and be taken as partners without effecting dissolution of the 
partnership. 
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In puisuance of this agreement, a sugar mull was started and incorporated as a 
puvate limited company under the name of Ganga Devi Sugar Mulls, Limited, 
with a share capital of Rs 8 lakhs, which was divided into 800 shares of Rs 1,000 
each Of these 800 shares, the first three parties named above, all of whom belong 
to Pedrona ın the district of Gorakhpur and have hence been described as thePedrona 
group of partners ın the judgment of the High Court, subscribed for and obtained 
a total of 450 shares ; while the remaining 350 shares were acquired by the other 
three parties, who being residents of Bettia ın the province of Bihar, have been, 
referred to as the Bettia group ın the judgment One hundred out of these 350 
shares were obtained by Gobordhan Das and his brother Badri Prosad (defendants 
1 and 2), some of which were registered ın their own names and others in the name 
of other members of their family , 150 shares were secured by Jaınaraın (defendant 
No. 3) and 100 shares by Biseswar Nath, the father of defendant No 4  Biseswar 
Nath died on 29th November, 1939; and his son Madanlal became a partner m his 
place On 7th September, 1940, Gobordhan Das and his brother Badr: Prosad 
separated from each other and divided the family property amongst themselves 

It appears that ever since the sugar mull was started, there was dissension amongst 
the partners who were arrayed in two opposite factions or groups, and there was 
constant friction and quarrel between what has been called the Pedrona and the 
Betta groups It was realised that the business could be carried on properly if 
one of the groups would walk out of the partnership, leaving the field entirely to 
the other group Early ın December, 1940, the parties met at Pedrona and there 
was a talk at that meeting that the Bettias might sell out their interest to the Ped- 
ronas, but no final agreement was arrived at İt 1s clear from the evidence, and 
notdisputed before us, that towards the end of December, 194.0, Kedar Nath Khaitan 
(plaintiff No 2) structed Bhuramull, his head Gomostha, to go to Calcutta and 
negotiate, on behalf of the holders of 450 shares in the sugar mill, the purchase of 
the shares and interests of the Betta group in the mill as well as ın the partnership 
busmess It1s not disputed that on 28th December, 1940, Gohordhan Das, Jaınaraın 
Ram and Madanlal (defendants 1, 3 and 4) wrote a letter to Mr Probhu Dayal 
Hımatsıngka, a well-known Solıcıtor of Calcutta, authorising the latter to sell to 
the “ Khaitans or anybody else ” the 350 shares held by them at a price not less 
than Rs. 7oo per share, the purchaser to get by his purchaser also the interest 
of the vendors ın the patnership firm of Marwarı Brothers Badrı Prosad, the bro- 
ther of Gobordhan Das, admittedly did not sign this letter. Bhuramull met Himat- 
singka ın Calcutta on goth December, 1940, and the case of the plaintiffs, as made 
in the original plaınt, was that on the ist January, 1941, there was an agreement 
come to, between Bhuramull, representing the two plaintiffs and Himatsingka, 
as representative of the four defendants, bv which the latter agreed to sell to the 
former 350 shares in the Ganga Devi Sugar Mills, Limited, and seven annas’ share 
in the firm of Marwari Brothers on the terms and conditions set out in the letter, 
dated 2nd January, 1941, written by Himatsingka to the plaintifis In substance, 
the terms were that those 350 shares would be sold at the price of Rs 700 per share 
and the puchasers would, bv the purchase, acquire the seven annas’ share of 
the vendors ın the partnership business as well ; all monies appertaining to the 
seven annas’ share in the firm would go to the plaintiffs, but the amount deposited 
by the defendants, which stood to their credit in the books of the firm, would be 
returned to them These terms, the plamtiffs averred, were confirmed by their 
Solıcıtor by a letter, dated 2nd/grd Januarv, 1941. It appears that soon after this 
exchange of letters, Gobordhan Das, the defendant No T, repudiated the contract 
and declined to sell any shares held by him ‘The other two partners, Jainarain 
and Madanlal, however reiterated their desire and willingness to abide by the 
agreement and sell the 250 shares belonging to them on the terms and conditions 
set out in the letter of their Solicitor Later on, they too resiled from the agreement 
7 refused to comply with its terms, and this led to the institution of the present 

The plaint was filed on the 18th August, 1941, and the two plaintiffs averred 
that they were ready and willing to perform their part of the agreement and 
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claimed specific performance of the contract for sale of 350 shares ın Ganga Devi 
Sugar Mills and seven annas’ share in Maiwari Brothers as against the four defen- 
dants, to wi, Gobordhan Das, Badri Prosad, Jainaiain and Madanlal, all of vvhom 
it was alleged, were bound by the agreement entered into on the Ist of January, 
1941 There was an alternative claim for damages, ın case no decree for specific 


performance was given 


The claim was resisted by all the four defendants "There were separate written 
statements filed by Gobordhan Das and Badri Prosad, and one joint written state- 
ment was put ın on behalf of defendants 3 and 4 All the defendants traversed 
the allegations ın the plaint and denied that there was any concluded agreement 
which could be enforced specifically It was also asserted that the shares of the 
Ganga Dev: Sugar Mills could not be sold except in the manner laid down ın the 
Articles of Association of the Company Gobordhan Das, the defendant No 1, 
took the further plea that he was not the owner of 100 shares which were purchased 
by hım out of the funds of a yomt Mitakshara family “The family had separated 
since then and as a result of the partition, only 19 shares were allotted to him Badri 
Prosad adopted the same defence and alleged further that so far as he was concerned, 
there was no authority given to Himatsingka or anybody else to enter into a 
contract on his behalf and as he had separated from his brother Gobordhan Das 
long before, the1e-was no authority left ın the latter to bind him by any agreement 
Allthese facts, 1t was said, were fully known to the plaintiffs 


The suit was heard by Sen, J On the second day of hearing, the counsel 
for the plaintiffs stated to the Court that he would not proceed against Badri Prosad, 
the defendant No 2 Upon this, the Court made an order directing that the suit 
would stand dismissed as against defendant No 2 Four witnesses were examined 
on behalf of the plaintiffs and their evidence was closed on 8th February, 1944 
No oral evidence was adduced on the side of the defendants On the 11th of 
February, 1944, the plaintiffs’ counsel, ın course of his arguments, prayed for leave 
to amend the plaint which he said was necessary ın view of the fact that the suit 
against Badri Prosad was withdrawn and dismissed “This prayer was granted and 
an amended plaınt was filed on 14th of February next ın which the name of Badri 
Prosad was omitted from the list of defendants and the agreement sought to be 
enforced was alleged to have been entered into between the plaintiffs and the three 
defendants only In answer to this amended plaint, additional written statements 
were filed on behalf of defendants 3 and 4 and in them they took the additional 
plea that as the alleged agreement to sell the shares or transfer the interest of the 
defendants in the Managing Agency busmess was made entirely on the basis that 
all the four defendants, including Badri Prosad, would jom ın the transfer and as 
Badri Prosad did not join, the proposed agreement had never been perfected ; 
and even if ıt could be taken to be a concluded agreement no decree for specific 
performance should be given in view of the fact that the suit was withdrawn against 
Badri Prosad Arguments were heard on all these points and the hearing of the 
suit was concluded on 18th February, 1944 Towards the close of the hearing, 
the plaıntıffs gave up their clam against Gobordhan Das also and prayed for a 
decree ın respect of 250 shares belonging to defendants 3 and 4 and their five annas’ 
share in the Managing Agency business on payment of the full consideration money 
as contemplated by section 15 of the Specific Relief Act By his judgment delivered 
on 14th August, 1944, Mr. Justice Sen negatived the various contentions of the 
defendants and substantially accepting the plaintiffs’ story as correct, gave them a 
decree Although the claim against Gobordhan Das was abandoned, ıt appeared 
that due to oversight the suit was decreed against him as well ın respect of his 19 
shares in the sugar mill and his fractional interest in the partnership firm There 
were two appeals taken against this decision, one by defendant No 1 and the other 
by defendants 3 and 4 Both the appeals came up for hearing before an appeal 
bench, consisting of Gentle and Das, JJ The appeal of defendant No 1 was 
not resisted by the plaintiffs, and it was allowed and the decree of Sen, J , so far 
as it affected the defendant No. 1, was set aside The appeal of defendants 3 and 4 
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was heard fully on its merits and the learned Judges, by their judgment dated 18th 
of Tunc, 1946, dismissed the appeal and affirmed the judgment of Sen, J., with this 
modıficatıon that agreeably to the decision ın the other appeal, the decree for specific 
performance was to be confined to 250 shares belonging to defendants 3 and 4 and 
their five annas’ share ın the firm of Marwari Brothers and these shares and interests 
were ordered to be transferred to the plaintiffs on payment of the full consideration 
money stipulated in the original agreement Against this decision, the defendants 
3 and 4 apphed for and obtained leave to appeal to the Privy Council, but as before 
the records could be transmitted to England the jurisdiction of this Court was 
enlarged by Act I of 1948, the appeal has come up for hearing before us It may 
be noted that Madanlal, the defendant No 4, died after this appeal was admitted 
and his mother and heiress Dhupeswarı Debi has been substituted in his place 


Sir Tek Chand, who appeared in support of the appeal, has contended before 
us, firstly, that there was no complete or concluded agreement ın the present case 
which could be specifically enforced The correspondence between the parties, 
ıt 1s said, would show that the parties were still negotiating ın regard to the terms 
of the contract and no finality had been reached His second argument 1s that the 
whole basis of the agreement between the parties was that all the four persons, 
who represented, what has been called the Pedrona group of partners, would Jçın 
ın transferring their shares and interests to the plaintiffs This being the essential 
condition of the contract, no perfected agreement could come into being so long 
as Badri Prosad stood out and did not yom in the agreement The third con- 
tention raised by the learned counsel is that the contract being joint and indivisible, 
it was not open to the plaıntıffs to claim relief against some of the parties to the 
contract to the exclusion of the rest Lastly it 1s said that as damages would be 
an adequate remedy in a case like this, no decree for specific performance should 
have been given 


So far as the first point 1s concerned, Sır Tek Chand argues that the letters 
exchanged between the parties or their Solicitors subsequent to Ist January, 1941, 
would clearly show that there was no completed agreement on that date İt 1s 
said that when there 15 no document ın writing signed by the parties and the contract 
has got to be gathered from a series of letters exchanged between them, the whole 
of the correspondence must be looked at It 1s not permissible to stop at one 
particular point and say that there was a concluded agreement, when the subse- 
quent correspondence might disclose that the letters relied on were merely part 
of an incomplete negotiation In support of this contention Sir Tek Chand relies 
upon the decision of the House of Lords in the well-known case of Hussey v Horne- 
Payne We do not think that the principle of law enunciated ın that case, and 
about the dorrectness of which there could hardly be any doubt, 1s of any assistance 
to the appellants In Hussey v Horne-Payne*, there was an action for specific per- 
formance of a contract for sale of land. “To prove the contract ın accordance with 
the requirements of the Statute of Frauds, the plaintiff relied on two letters which 
seemingly concluded a contract of the sale in the sense that the property to be sold 
was specified and the price to be paid as well as the names of the vendor and 
purchaser were mentioned It transpired from the evidence that in the previous 
negotiations there was a verbal suggestion by one of the parties which was acquiesced 
in by the other that the purchase money should be paid by instalments What 
these instalments would be were left to be settled later on There was subsequent 
correspondence between the parties ın the matter of fixing the instalments, but 
before any final decision could be reached, one of the parties died İt was held 
that, in these circumstances, there was no completed agreement between the parties 
which could be specifically enforced. Lord Cairns in course of his judgment 
observed as follows 


“ We have here the appellant himself telling us that the two original letters, which, if you took 
them alone without any knowledge supplied to you of the other facts of the case, might lead you to 
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think that they represented and amounted to a complete and concluded agreement, yet really were 
not a complete and concluded agreement, that there were to be other terms which at that tıme had 
not been agreed upon, that efforts were made afterwards to settle those other terms, and that these 
efforts did not result in a settlement of these other terms The consequence therefore of the whole 1s, 
that ıt appears to me not only that there 1s no note ın writing, according to the Statute of Frauds, 
of that which was a completed agreement between the parties, but that there was in point of fact no 
completed agreement between the parties ” 


This decision cannot possibly help the appellant Here we have not to spell 
out a contract from a bundle of letters According to the evidence of Bhuramull 
which stands uncontradicted and has been accepted as correct by both the Courts 
below, there was an oral agreement finally concluded between the parties, acting 
through thei representatıves at the interview in Calcutta on Ist of January, 1941. 
The terms of this contract, according to the plaintiffs, are those set out ın the letter 
of P. D Hımatsıngka & Co , dated the and of January, 1941, which were confirmed 
by Khaitan & Co, and on behalf of the plaintiffs by their letter addressed to 
Hımatsıngka on the day following. What Sır Tek Chand attempts to show 15, 
that by this letter Khaitan & Co wanted to introduce certain new terms ın the 
contract which were not mentioned ın the letter of P.D Hımatsıngka There 
were further correspondence and negotiations between the parties since then and 
as the parties.were not ad :dem on these terms no concluded contract could possibly 
come into existence We do not think there is any substance ın this contention. 
Khaitan & Co addressed their letter of 2nd/grd January, 1941, to P D Hımat- 
sıngka & Co, im the followmg manner : 


“ Dear Sirs, 


Adverting to your letter No B-24 of the end instant addressed to your clients, please note that 
we have been instructed to confirm the arrangement therein referred to We wish to make clear 
the following points which have also been arranged ” 

Then followed eight clauses which set out the different terms upon which the parties, 
according to this letter, had already come to an agreement It 1s admitted that 
there are two new matteis ın this letter which did not find a place ın the letter 
of P. D Himatsingka & Co, and with regaid to which there was no agreement 
between the parties before One of these relates to the claım agaist Mırless Watson 
& Co , and the othe: to the liability of the parties regarding the stamp duty to be 
paid on the transfer deeds Regarding the claims against Mirless Watson & Co, 
1t appears from a letter of Himatsingka, dated 8th January, 1941, that although 
there was no express reference to this matter ın any previous negotiation, It was 
ımplıed ın the agreement that the purchasers would get all the benefits of the vendors 
appertaining to the shares and interests transferred by them and consequently the 
benefits of this clam also would go to the purchasers This point, therefore, 1s 
of no importance and it cannot be said that the parties were not ad zdem on this 
point As 1egaids stamp duty, ıt 1s not disputed that there was no previous talk 
between the parties on this point, though ordinarily and as a matter of law in case 
of transfer of shares ıt ıs the vendor by whom the stamp duty 1s payable İt must 
be held on the evidence adduced ın this case that on the question of stamp duty 
there was no agreement between the parties on the Ist of January, 1941, and they 
did not intend to make ıt a term of the bargain at all Khaitan & Co were 
appaiently labouring under a mistake when they stated ın the letter mentioned 
above that ıt was already arranged that the stamp duty was payable by the chents 
of M/s Himatsingka This being the position, the question arises whether or not 
there was a concluded agieement between the parties on the Ist of January, 1941 

İn our opinion, the answer would clearly be ın the affirmative In Hussey v Horne- 
payne4, ıt was established by oral evidence as well as from the subsequent corres- 
pondence between the parties that all the terms of the contract wele not contained 
in the two letters on the basis of which the action was brought The parties intended 
that the instalments ın which the purchase money was to be paid should be an 
essential part of the bargain and yet there was no agreement on this point either 
prior or subsequent to the two letters upon which the contract was founded In 
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the case before us, it must be taken that nothing was proposed or mentioned at 
the tame when the contract was entered into, regarding the payment of stamp duty 
on the deeds of transfer It was not an essential part of the bargain nor was it 
intended to beso ‘There was agreement between the parties on the terms which 
are necessary ın law to constitute a contract of sale and there was agreement on 
other terms as well which they themselves considered material "The question 
of stamp duty was not one of the terms of the agreement and if Khaitan & Co 
mistakenly and quite unnecessarily introduced this matter ın the letter referred 
to above, that cannot affect the completed agreement already arrived at 


If after a contract 1s concluded and its terms settled further negotiations are 
started with regard to new matters, that would not prevent full effect being given 
to the contract alreadv existing, unless it ıs established as a fact that the contract 
was rescinded or varied with the consent of both the parties or that both parties 
treated 1t as incomplete and inconclusive Once completed, the contract can be 
got rid of only with the concurrence of both parties Sir Tek Chand did not make 
any serious attempt to show that the contract which was entered into on the Ist 
of January, 1941, was rescinded or re-opened with the consent of both parties sub- 
sequently The material evidence, which has been discussed fully in the judg- 
ment of Gentle, J , clearly proves that Messrs Khaitans’ letters of and/3rd January, 
1941, did not affect in any way the agreement in suit Hhimatsingka, by his letter 
of 8th January, 1941, definitely told his clients that under the law the seller would 
be hable to pay the stamp duty on transfer deeds and as the matter was not dıs- 
cussed with the purchasers at any previous stage, it would be difficult to realise the 
cost from the latter he subsequent refusal of defendant No 1 to comply with 
the agreement was not on the ground that the agreement had terminated by 
reason of any new term being sought to be introduced by the purchaser, and there 
ıs clear evidence to show that ın spite of the letter of Messis. Khaitan & Co. 
the defendants 3 and 4 strongly insisted upon the contract being carried out 


An attempt was made by Sır Tek Chand to raise a contention on the authority 
of the English decision in Bristol, Cardiff, and Swansea Aerated Bread Co. v Maggs’, 
where Kay, J , went to the length of saving that if after a contiact ıs concluded, one 
of the parties starts fresh negotiations with a view to introduce new terms, then 
even if the subsequent negotiations fail, it would be inequitable to allow the party, 
who attempted to re-open the contract, to enforce ıt specifically This view seems 
manifestly unsound and has been expressly dissented from in later cases ; vide 
Bellamy v Debenhum?” and Perry v Suffields? As a matter of fact, the decision 1s 
based not on the ground of the contract being incomplete and not final, but on 
the ground of some equitable estoppel which was deemed to arise by reason of the 
conduct of the plaintiff Even assuming the decision to be sound, the appellants 
would get little comfort from it Here the new term sought to be mtroduced by 
the plaıntıfis” solicitor was only done under a mistake but it had no effect what- 
soever ın altering the conduct or position of the defendantsin any way In these 
circumstances, the first contention raised by Sir Tek Chand cannot possibly 
succeed 


As regards the second point, the argument of Sir Tek Chand 1s that in the 
present case it was the commion intention of the parties and condition of the con- 
tract that all the defendants, including Badri Prosad, should join in the agreement. 
As Badri Prosad did not join, no contract in fact came into existence and there 
could be no lability on the part of any of the other persons, even though they 
entered into the agreement In support of this contention, the learned counsel 
relies upon the following statement of law in Halsbury’s Laws of England (Second 
Edition), volume VII, page 72 — 


“ Where a promuse 1s intended to be made by several persons jointly, if any one of such persons 
fail to enter into the agreement there 1s no contract and no habihty is incurred by such of them as 
have entered into the agreement ” 
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We have been referred to a number of decisions, both English and Indian, 
where this principle has been applied and stress has been laid by the learned counsel 
upon a passage ın the judgment of Sır George Jessel in Luke v South Kensington 
Hotel Company! where the learned Master of Rolls observed as follows — 


“€ Tt ıs well settled that if two persons execute a deed on the faith that a third will do so, and 
that ıs known to the other parties to the deed, the deed does not bind ın equity if the third refuses 
to execute, and consequently on that ground the deed could not have bound the two ” 


In a recent pronouncement of the House of Lords ın Naas v Westminster Bank, 
Lid 3, it was held that these observations of Sir George Jessel could not rank higher 
than obiter and that the law stated therein 1s too broad and general to be of any 
service It is to be noted that Sir George Jessel in this passage speaks of an 
equitable principle When paities enter into an agreement on the clear under- 
standing that some other person should be a party to ıt, obviously no perfected 
contract 1s possible so long as this other person does not yom the agreement ‘This 
would be the position ın law apart from any rule of equity The proposition laid 
down. by Sir George Jessel goes much further than this He speaks of two persons 
executing a deed on the fazth that a third will do so and if this is known to the other 
party, equity will refuse to fasten any lability on the executing parties if the third 
party does not join in the act It has been pointed out in the judgment of the 
various Law Lords who decided the case of Naas v Westminster Bank, Lid *, that 
there 1s much that 1s indefinite and vague in the words of the learned Master of 
Rolls The word “ faith ” cannot be taken to refer to a mere subjective expectation 
or intention ın the mind of a particular party It must be a matter not of conjecture 
but of positive proof, and in order that a relief might be claimed ın equity, it is 
necessary to prove that substantial injustice would result if the deed 1s enforced 
unconditionally against the executing parties Relief, therefore, could be given 
ın those cases where the strict enforcement of law would lead to the executing 
parties being saddled with heavier hability than they otherwise would incur or 
would make the transaction substantially different from what it would have been 
if all the parties had joimed 


The law being thus fairly well settled, it is difficult to see how on the findings 
concurrently arrived at by both the courts below the appellants can make out 
a case which would enable them to call into aid the principles mentioned above 


It cannot be disputed that the plaintiffs all along desired to secure the whole 
lot of shares that was held by the Pedrona group and ıt was certainly to their 
interest to do so, as otherwise the cause of dissension would not be entirely 
removed The three defendants on their part, when they signed the letter dated 
the 28th of December, 1940, addressed to Himatsingka, agreed to sell all the 350 
shares including the shares held by Badri Prosad. 


Whether Gobordhan Das thought mghtly or wrongly that he had authority 
to dispose of the shares standing ın the name of his brother as well, is not material 
for our present purpose All that we can say is this that there 1s nothing in this 
letter which would show that 1t was the intention of the signatories that they would 
sell their shares and interests to the plaintiffs if and onlv if Badri Prosad sold his 
Badri Prosad was not ın the picture at all and although Gobordhan Das apparently 
agreed to sell his shares as well, there 1s no evidence of any understanding, either 
express or implied, even amongst the defendants inter se that unless Badri Prosad 
actually came and joined the agreement, the contract would not be perfect or 
complete. None of the defendants or even their solicitor was examined as a wit- 
ness ın this case and no questions on this point were put to the plaintiffs’ witnesses 
during their cross-examination The letter of 28th December, 1940, 1f ıt shows 
anything shows unmistakably that the vendors were anxious to dispose of their 
shares by any means possible and they did not care whether the shares were 
purchased by Khaitans or anybody else ‘The letter of both the appellants written 
ee eee eae 
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to Hımatsıngka on the 5th of January, 1941, practically clinches the matter 
and proves conclusively that the promise to sell their shares and interests ın the 
business was not ın any way dependent upon anybody else’s joing with them in 
jhe transaction ‘Thus there was no intention on the part of the defendants that 
the contract would not be binding unless Badri Prosad became a party to it and 
there has been no suggestion made on behalf of the appellants either here or in 
the courts below that any injustice would be done to them if they are compelled 
to perform the agreement which they made On the other hand, as the trial 
Judge has rightly observed, 1t would be doing very great injustice to the plaintiffs 
if the defendants are -allowed to resile from the contract. The second conten- 
tion of the appellants must, therefore, fail 


The third point raised by the appellants does not appear to us to be at all 
sound The argument ıs that the contract being yomt and indivisible, it was not 
open to the plaintiffs to give up one of the defendants and proceed against the 
other two In our opinion, section 43 of the Indian Contract Act 1s a 
complete answer to this contention Unlike English law the Indian law makes 
all joint lability, joint and several, in the absence of any agreement to the contrary. 
It 1s, therefore, open to the promisee to sue any one or some of the joint promısers 
and ıt is no defence to such a suit that all the promısers must have been made 
parties As the plaintiffs in this case prayed ultimately for specific performance of 
a part of the contract in the manner contemplated by section 15 of the Specific 
Relief Act and expressed their readiness to pay the entire consideration for 350 
shares, the appellants are not prejudiced in any way 


The fourth and the last point ıs not of any substance. The subject-matter 
of contract ın the present case consists of certain shares ın a private limited company 
and a fractional interest in a partnership business Illustration (ın) under clause 
(C) of section 12 of the Specific Relief Act clearly shows that when shares are limited 
in number and are not ordinarily available ın the market, it 1s quite proper to. 
grant a decree for specific performance of a contract for the sale of such shares. 
Specific performance 1s undoubtedly a discretionary remedy but we are totally 
unable to say that the discretion has been wrongly exercised in the present case 
by the Courts below. 


The result ıs that all the contentions raised by Sir Tek Chand fail and the 
appeal stands dismissed with costs. 


V..ə. —— Appeal dismissed- 
[PRIVY COUNCIL J 
(On appeal from the Supreme Court of East Africa ) 


PRESENT "—LORD PORTER, Lorp MACDERMOTT, SIR MADHAVAN Nair AND 
SIR JOHN BEAUMONT. 


Fatma Bıntı Hafidh . Appellant* 
Ue 
The Adminıstrator-General, Zanzibar Protectorate Respondent. 


Mahomedan Law—Legitrmacy—Proof —Admission of paternity—If and when sufficeent—Acknowledgment 
—-Regurrements of 


Where no marriage is shown to exist or where the concubine is not a slave concubine, th® 
mere admission of paternity 1s not enough for the purpose of affording proof of legitimacy , th€ 
treatment must be such as to convey the fact that the child 1s acknowledged not merely as the 
cffspring of the father but as his legitimate offspring In default of such an acknowledgment the 
father may merely wish to admit that the child 1s his but not that it 1s legitimate or that he 
intends to make it so 


Once bowever a marriage 1s established an acknowledgment of paternity 1s enough 

[In this case as the mother of the child could not have become the slave of the father by 
reason of the Slave Trade (Prohib.tion) Decree (1890) (East Africa) the admission of paternity 
was found not sufficient to prove legitimacy ] 
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Frank Gahan for Appellant. 
Dingle Foot for Respondent. 


Their Lordships’ Judgment was delivered by 


Lorp PorTER —This 1s an appeal from a judgment of the Court of Appeal 
fer Eastern Africa, dated 5th October, 1946, which reversed the judgment of 
the High Court of Zanzibar given in favour of the appellant and dismissed her 
action with costs. 


The appellant claimed that she was the daughter of Hafidh bm Muhammad 
el-Busaidi (heremafter called Hafidh) and of his slave concubine Panya and as 
such, under the law of the Ibadhi sect of which her parents were members, to be 


entitled to her share of her father’s estate. 


Her mother was originally the slave of Hafidh’s mother, Binti Juma, and 
was said to have been given by her as a slave concubine or “surla ” to her son, 


It is common ground that ın order to establish such a claim ıt must be proved, 
(1) that the mother was given to the father as a concubine and slave, (2) that by 
reason of the gift the woman given must have ceased to be the slave of the original 
owner and have become the slave of the man to whom she was given (3) that she 
must have been accepted by him as such, (4) that the clamant was the daughter 
of this union, and (5) that the alleged father must have recognised her as his daughter. 


The evidence was conflicting upon all these points, but certain facts were 
found by the learned Chief Justice of Zanzibar and were in substance accepted 
by the Appellate Court. In these circumstances their Lordships would naturally 
follow these findings both because they are concurrent and because they represent 
the view of the Court which saw and heard the witnesses, 


These facts are (1) that Bint: Juma had given Panya as his slave concubine 


to Hafidh, (2) that he had accepted her ın that capacity, and (3) that the appellant 
was the offspring of that union 


The learned Chief Justice also found that by his conduct Hafidh had acknow- 
ledged the appellant as his daughter but this last finding 1s not a direct finding 
of fact but 1s derived partly from an inference drawn from the facts and partly 
from the law applıcable to the circumstances 


As to the law Mr Gahan contended that the appellant would establish her 
case if an acknowledgment of paternity could legitimately be drawn either from 
an actual admission or from the facts proved ın evidence ; Mr Dingle Foot for 
the respondent on the other hand maintained that a mere admission of paternity 
- would not be enough, there must be something from whic 


h an acknowledgment 
of the appellant as one of those entitled to share in his estate could be inferred 


and ın any case the acknowledgment must be clear and could not be derived from 
inconclusive circumstances Jn regard to these contentions, their Lordships are 


not prepared to accept the view that anything more than an acknowledgment of 
paternity is required 


It ıs true that ın cases where the question to be determined 1s whether there 
has been a marriage between the parents, something more than a mere acknow- 
ledgment of paternity 1s required This principle is clearly stated in the head 
note to the judgment of the Board delivered by Lord Macnaghten in Abdool Razack 
v Aga Mahomed Jaffer Bindaneem1, ın the words 


“© The Mahomedan doctrine of legitimacy by acknowledgment does 


not apply to every case of 
admission of paternity an intention to confer the status of legitimacy must be found or presumed ” 


But the reason for this doctrine, as has been pomted out ın that case and ın. 
the other two cases cited to their Lordships, viz , Ashruffood Owlah Ahmed Hossein 
Khan v. Hyder Hossein Khan? and Habıbur Rahman Chowdhury v Altaf Alt Chowdhury, 
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is to be found in the possibility under Moslem law of proving the existence of a 
valid marriage in cases where no ceremony has been performed but evidence 1s 
adduced from which it appears that the parties tended to be united in the 
marnage bond ‘The mere admission of paternity ın no way establishes anything 
but a casual union and more 1s requried to show the existence of the marriage 
bond if the existence of that bond 1s to be derived from association alone without 
any preceding ceremony The father may accept his parenthood without mtending 
to make the child legitimate Once however a marriage 1s established an 
acknowledgment of paternity 1s enough Similarly, in their Lordships’ opinion 
once ıt 1s proved that the relationship of master and slave concubine has been 
proved, a connexion ıs established which leads to the inference that the child ıs 
legitimate if its paternity is acknowledged 


Moreover once a marriage 1s shown to exist or the nexus of master and slave 
concubine 1s proved the child’s legitrmacy may be established by proof of its treat- 
ment as the legitimate offspring of its father see Ashruffood Owlah Ahmed Hossein 
Khan v. Hyder Hossein Khan! On the other hand where no marriage is shown 
to exist or where the concubine 1s not a slave concubine, the mere admission of 
paternity 1s not enough for the purpose of affording proof of legitimacy , the 
treatment must be such as to convey the fact that the child 1s acknowledged not 
merely as the offspring of the father but as his legitimate offspring In default 
of such an acknowledgment the father may merely wish to admit that the child 
is his but not that it is legitimate or that he intends to make it so. 


The question of the correct inference to be drawn from the facts is a matter 
of some difficulty 


‘The evidence from which the Chief Justice drew the inference that the appel- 
lant”s paternity had been acknowledged by Hafidh appears from a series of findings 
set out by him in numbered order and in the following terms (1) The plaintiff’s 
mother was given as concubine to her alleged father. (2) The plamtiff’s mother 
and alleged father subsequently cohabited in a house ın Zanzibar. (3) The plaintiff 
was born ın the house of the alleged father’s mother (4) The plaintiff was not 
brought up by her mother, but was brought up in the house in which she was 
born and resided there until her marriage (5) The alleged father paid Rs 50 
towards the plaıntıff's education (6) The education was of a kind not usually 
given to the children of slaves (7) The alleged father was present at the plaintiff’s 
marriage. (8) The plaintiff visited her alleged father shortly before his death 
in hospital All the members of the Appellate Court on the other hand took the 
view that the facts proved were madequate to support such an inference 


In Sır Norman Whitley, C J ’s eyes they fell far short of establishing the neces- 
sary degree of probability Sır George Graham Paul, C J, found ıt impossible 
to accept the facts proved in evidence sufficient to establish that the plaintiff was 
the issue of the slave concubmage or that Hafidh ın his lifetime acknowledged the 
appellant as his daughter by Panya. At any rate he found ıt quite impossible 
to accept them as proof of the alleged acknowledgment, and Bartley, J , took 
the same view 


Admittedly the facts relied upon are somewhat scanty and the whole posi- 
tion would require careful analysis and consideration if their Lordships thought 
it necessary to come to a final conclusion on this point 

As it 1s, however, they think that the case can be determined upon another 
ground and therefore whilst refraining from expressirg any opinion upon the 
inferences which ought to be drawn they are content to come to a decision upon 
the assumption that the facts proved ın evidence were sufficient to establish an 
acknowledgment of paternity upon the part of Hafidh 


If this assumption be made the immediate issue beween the parties 1s whether 
the gift by Bıntı Juma of Panya as a slave concubine was or was not prohibited 
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by the law of Zanzibar at the time at which it was made. Some dispute arose 
ın the course of the trial as to when that event took place and as to the law anplı- 
cable but the learned Chief Justice of Zanzibar has found upon the evidence that 
the gift was made at a tıme not later than 1907 and _ theiefore before the 
Slavery Decree of 1909 Their Lordships see no reason for differing from this 
conclusion. 


Admittedly in these circumstances the law applicable ıs the Slave Trade 
(Prohibition) Decree of Ist August, 1890 That Decree is ın the following terms: 


3 “© We declare that, subject to the conditions stated below, all slaves lawfullv possessed on 
this date by our subjects shall remain with their owners as at present ‘Their status shall be 
unchanged ” 


4 ““Weahsolutely prohibit from this date all exchange, sale or purchase of slaves, domestic 
or otherwise There shall be no traffic whatever in slaves of any description Any houses 
heretofore kept for traffic ın domestic slaves by slavebrokers shall] be for ever closed and any 
person found acting as a broker for the exchange or sale of slaves shall be lable, under our 
orders, to severe punishment, and to be deported from our domınlons Any Arab or other of our 
Subjects hereafter found exchanging, purchasing, obtaining or selling domestic or other slaves 
shall be liable under our orders to severe punishment, to deportation, and the forfeiture of all his 
slaves Any house ın which traffic of any kind ın any description of slave may take place shall 
be forfeited ” 


“ Slaves may be inherited at the death of ther owner only by the lawful children of the 
deceased Ifthe owner leaves no such children, his slaves shall, zpso facto, become free on the 
death of their owner ” 


9 © Every slave shall be entitled, as a right, at any tıme henceforth to purchase his freedom 
at a just and reasonable tariff to be fixed by ourselves and our Arab subjects The purchase 
money on our order shall be paid by the slave to his owner before a Kathi, who shall at once 
furnish the slave with a paper of freedom, and such freed slaves shall receive our special protection 
against ill-treatment This protection shall also be specially extended to all slaves who may gain 
their freedom under any of the provisions of this Decree ” 


In conformity with the provisions of Cl 3 of that Decree all slaves then law- 
fully possessed remained the property of their owners and their status was unchanged. 
‘The question at issue 1s a different one, vzz , what (if any) rights of disposition were 
retained by the owner after the promulgation of the Decree. 


For the appellant 1t was contended that only commercial dealings were affected, 
that gifts certairly and possibly even the private exchange or transference of slaves 
from one owner to another were not prohibited In this contention the overrıd- 
ing consideration was the use of the word “ traffic *'ın the second and last sentences 
of Cİ, 4 It was the business houses used for slave broking which were to be closed 
and those who used them for that purpose who were to be subject to the penalties 
imposed It would be odd, said the supporters of this view, if the private gift from 
one subject of Zanzibar to another should suddenly become illegal and the giver 
and receiver liable to the threatened penalties including the possible forfeiture of 
all their slaves. If such a result was ıntended clear words should have been used. 
No doubt these arguments merit careful consideration, but in their Lordships’ 
opinion they must be rejected The Decree was promulgated as one of the 
steps leading ultimately to the total abolition of slavery No mınımum penalty 
was prescribed and ın order to mitigate its immediate harshness, owners were 
left with the slaves which they then possessed, but any profit to be obtamed 
from dealing with them was in terms prohibited Their Lordships see no 
reason for limiting the effect of the clause so as to make it apply to conmercial 
transactions only. They think its wording applies to all transactions and find 
support for this view in Cl 5 which allows slaves to be inherited by lawful 
children, but if there are no such children sets the slave free 


Their Lordships cannot accept the view that this provision could be defeated 
by means of a gift of his slaves made by an owner upon the approach of death 
or when he had reached an advanced age İf it were so, the whole provision 
that slaves are to be freed on the death of their master, unless they pass to his lawful 
children, might be cefeated by a gift to any one before the master’s decease. 
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Upon this point their Lordships agree with the views of the learned trial 
Judge and Sir George Graham Paul, and for the reasons they have given with all 
respect differ from those of Sir Norman Whitley 


There remains, however, for consideration the difficulty felt by the Chief 
Justice of Zanzibar that though the giving of the slave might be illegal, yet the 
respondent, who stood ın the shoes of Hafidh, could not take advantage of an act 
of illegality ın which the latter was fully and deliberately implicated ı 


In their Lordships’ opinion this approach to the question is to regard the 
matter as if ıt were merely a contract or dealing between two persons and they 
alone were implicated In the view of the Board so to treat the matter is 
to forget that the decision depends not upon contract but upon status It1s accept- 
ed by both parties that the appellant’s legitimacy or legitimation cannot be 
established unless her mother became the slave of Hafidh as well as his concubine. 
It is not enough that she was his concubine and the appellant the daughter of 
that umion, unless she also legally ceased to be the slave of Binti Juma and became 
the slave of Hafidh If then the decree of 1890 prohibited her passing from 
the one to the other she never could become the slave of Hafidh and one of 
the necessary precedents to the success of the appellant’s case 1s lacking. 


In so regarding the matter their Lordships find themselves in agreement 
with the Chief Justice of Tanganyika and do not find it necessary to express an 
opinion upon the soundness of the further reason which led him to the same con- 
clusion, wz, that the dispute in question did not concern the administration as 
representing the deceased man, but as representing his legitimate children 


Whatever may be the true view as to this and the other matters left undeter- 
muned, their Lordships are of opinion that Panya never became the slave of Hafidh 
and therefore the appellant cannot succeed in this appeal They will humbly 
advise His Majesty that it should be dismissed with costs 


Solicitors for Appellant Messrs. Charles Russell 6? Co 
Solicitors for Respondent Messrs Burchells. 
KS —— Appeal dismissed. 
[PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Canada ) 


PRESENT —ViscounT Simon, LORD Porter, Lorp pu PARCQ AND Lorp 
MAGDERMOTT 


William Yachuk and another . Appellants * 
Vs 
The Oliver Blais Co , Ltd . Respondent 


Tort—Neglivence—Employee selling petrol to infants — Exblosion caused by the infants playing müh 
lighted torches soaked in the petrol—Ingury to wfants—Lrability—Contributory negligene—If available as 
defence 


To put a highly inflammable substance into the hands of a small boy is to subject him to 
temptation and the risk of injury and this is no less true if the boy has resorted to decen ın order 
to overcome the supplier’s scruples The child’s deceit can afford no excuse to the supplier when 
it 1s found that the story told was such as to arouse, rather than allay, suspicion in the mind of 
a reasonable man 


Lynch v Nurdin, (1841) LR 1OB go atp 38, applied 
The defendants’ employee sold a small quanuty of gasoline to a boy of nine years of age on his 
sayırg that ıt was required for his mother’s motor car which was stuck down the street But the 


boy really wanted and used the gasoline” for playing a red Indian scene with torches and was 
injured in the explosion caused 


Held, the defendants were hable for damages In the circumstances the boy could not be 
found guilty of contributory negligence 


Messrs Kenneth Diplock and Quntin Hog for Appellants. : 
Mr Frank Gahan for Respondent. . 
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This Lordships’ Judgment was delivered by 


Lorp pu Parco —Wilham Yachuk, an infant who sued by his father as next 
friend, and Tony Yachuk (the father suing ın his own right) were plaintiffs, and the 
Oliver Blais Company, Limited, was defendant, ın an action begun in January, 
1943, ın the Supreme Court of Ontario. Two other defendarts who were also 
sued are no longer concerned in the proceedings, and no further reference need 
be made to them The plaintiffs claim was for damages for negligence and breach 
of statutory duty Of the alleged breach of statutory duty all that need now be 
said 1s that no argument was addressed to their Lordships ın support of that head 
of the claam ‘The negligence alleged consisted ın supplying the infant plaintiff, 
then a child of nine years of age, with a small quantity of gasoline with the result 
that he suffered ınjury, and his father was put to expense. The first hearing of 
the action was abortive, as a new trial was ordered on appeal The case was ultı- 
mately tried by Urquhart, J , who, for reasons which are now irrelevant, discharged 
a jury before whom the hearing had begun, and proceeded to hear and determine 
the case without their assistance The learned Judge found that there was negli- 
gence on the part of the defendant Company, and that ıts negligence was a cause 
of the ınyur:es which the infant plaintiff had sustamed. He futher found that 
there was contributory negligence on the part of the infant plaintiff He assessed 
the damages at $ 8000 ın respect of the infant plaintiff and $ 2712°75 ın respect 
of the adult plaintiff, but masmuch as he regarded the infant plaintiff as “ seventy 
five per cent responsible’ for his own injuries, he apportioned the damages, as 
between the defendant Company and each of the plaintiffs, in proportion to the 
degree of negligence so found It was therefore adjudged that the infant plaintiff 
should recover $ 2000 and his father $ 678'ıg The question whether the terms 
of the Neghgence Act (RSO No 1937, G 115) could justify, on any view of the 
facts, this reduction of the damages awarded to the father does not appear to have 
been argued before the learned Judge It was answered in the affrmative by two 
Judges of the Supreme Court of Canada. As will appear, no other Judge had 
7575 to pronounce on ıt, and their Lordships have not found ıt necessary to 
consider it 


The plaintiffs appealed, and the defendant cross-appealed, to the Court of 
Appeal for Ontario A Judgment, with which Robertson, GC J O and Roach, 
J A, expressed their agreement, was delivered by McRuer, J A The appeal 
of the plaintiffs was allowed, the Court holding that the defence of contributory 
negligence failed. The cross-appeal was dismissed The order of the Court was 
that judgment should be entered for the full amounts at which Urquhart J , had 
assessed the damages, without deduction. 


From this order the defendant appealed to the Supreme Court of Canada. 
Of the five Judges who heard the appeal, two, the Chief Justice of Canada and 
Kerwin, J , were of opinion that the appeal should be allowed and the action dıs- 
mussed, holding that negligence could not be imputed to the defendant’s salesman. 
The other three (Hudson, Rand and Estey, JJ ) were all agreed that there was 
negligence on the part of the defendant’s salesman, but whereas Hudson and 
Estey, JJ , thought that the trial Judge was rıght in his finding of contributory 
negligence, and in reducing the damages accordingly, Rand, J , agreed with the 
decision of the Court of Appeal for Ontario. In the result an order was made res- 
toring the judgment of Urquhart, J. 


This result satisfied neither plaintiffs nor defendant, and each side sought 
and obtained leave to appeal to His Majesty in Council, the defendant by way of 
cross-appeal 


It is now necessary to set out in a little detail the relevant facts as they were 
found by the learned Judge at the trial. In the afternoon of gist July, 1940, the 
infant plamtiff, who was accompanied by a younger brother then aged seven, 
went to the respondent’s gasoline station in Kirkland Lake. A youth named Black, 
who was employed by the respondent, was then serving customers. ‘The boys 
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bought from hım five cents worth of gasoline It appears that the five cents were 
paid to Black by the younger boy but “ the transaction” (the learned Judge found 
“was with the large: boy” who twice told Black that he wanted the gasoline 
to put in his mother’s car which ‘ was stuck down the street”? Black who had. 
been instructed that the gasoline in the pumps contained lead and ought not to be 
used for dry cleaning, then asked whether 1t was to be used for dry cleaning. The 
infant plaintiff rephed that it was not and repeated that ıt was needed for his mother’s. 
car Black repeated his question and received the same reply The boys had 
provided themselves with a lard pail with a closely fitting, but removable, lid and. 
Black, not without “real doubts and misgivings as to the propriety 
of Pis sale” (which in the learned Judge’s view were justified) supplied them: 
with about a pint of gasoline, half filling the pail That Black had doubts was 
mdicated both by his question about dry cleaning and by the fact that before 
the boys had gone beyond recall he told the assistant manager about the sale and. 
said “ That's all right isn”tit?” The learned Judge attached importance to the 
fact that the gasoline was not supplied ın a “ safety contamer,” but in a receptacle 
which he found to be unsafe 


The story which the infant plaintiff told to Black was untrue The boys” 
mother was in fact iln bed The five cents had been provided by her for the 
purchase of a confection known as chocolate milk The boys wanted the gasoline 
in order to make use of 1t in a game in which they proposed to play the part of Red 
Indians and to enact a scene which they had witnessed ın a moving picture. For 
this purpose torches were required, and it had occurred to them that by soaking 
in gasoline some bulrushes which they had gathered and setting them alight with 
matches, satisfactory torches might be made They had failed to obtain the neces- 
sary gasoline from another station in the neighbourhood, where it had been refused 
at first because they brought with them a glass contaıner, and later, when they 
arrived with the lard pail, because (the learned Judge thought) “ they told a differ- 
ent story on this occasion”? It was after the latter rebuff that they visited the 
defendant’s station and were successful. 


The sequel may be told in the learned Judge’s own words 


“€ The boys took the pail of gasoline with which they started out ın the general direction ın which. 
they had indicated that their mother’s car was stranded They went to a lane, out of sight of the 
gas station and some distance away from ıt The infant plaıntıf then sent his brother to the house 
for the bulrushes and some matches, and, when the brother returned, the infant plaintiff dipped one 
of the bulrushes in the pail of gasoline and handed the dripping bulrush tothe smaller brother and then 
lighted ıt “The bulrush ın the brother’s hand flared up and he, being frightened, tried to beat it out. 
on the ground At that time, the boys were standing about four feet apeart with the pail of gasoline 
open, midway between them The gasoline ın the pail, the boys say, caught fire from the bulrush 


with a swishing sound, although they say that when the bulrush was beaten on the ground there were 
no sparks ” 


The unhappy result was that “ the infant plaintiff was most painfully and seriously 
burned.” 


‘On these facis the learned Judge found - 


“€ That under all the circumstances of the case, Black should have reasonably anticipated that 
the gasoline might be used for a dangerous purpose by these two young lads ” 


and held that his negligence contributed to cause the myuries which the infant 
plaintiff suffered 


As appears from the summary of the’ proceedings at the beginning of this 
judgment, all the Courts ın Canada have concurred ın these findings, although the 
Courts of Appeal for Ontario went further, holding that contributory negligence 
could not be imputed to the infant plaintiff and that his 1qjuries must be attributed 
solely to the negligence of the defendant It would be contrary to the well-known 
rule of practice by which their Lordships are guided to reject these concurrent 
findings of fact In their Lordships” opimion, it is hopeless to contend that there 
was not evidence to support the findmgs Not all the reasons given for them by 
the learned Judge seem to their Lordships to be equally convincing, but the evidence 


a 
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taken as a whole in their view fully substantiates the conclusion at which both the 
Judge and the two appellate Courts in Canada arrived on these matters The 
rule as to concurrent findings 1s none the less applicable when the decision of a Court 
is not unanimous see Robins v National Trust Co 1, Srimati Bibhabatı Dev v Kumar 
Ramendra Narayan Roy? 


It was contended on behalf of the defendant, at theır Lordships’ bar, as 1t 
had been, without success, at the trial, that assuming ıts employee to have been 
negligent the subsequent acts of the infant plaintiff were the real cause of his 
injuries, and weie an intervening cause, or novus actus interveniens, to which alone 
those injuries should be ascribed Alternatively the defendant relied on the finding 
of the learned Judge supported as ıt was by the judgment of the Supreme Court of 
Canada, that there was contributory negligence on the part of the infant plaintiff 


The latter of these submissions accords with the judgment under appeal, 
and ıt 1s convenient to deal with it at once The negligence of the defendant con-- 
sisted ın putting into the hands of a small boy a dangerous substance with which 
a reasonable man, taking thought would have foreseen that the child was likely 
to do himself an injury The fact that the boy told an untruth ın order to persuade 
Black to give him the gasoline, a fact on which the defendant’s counsel much 
relied, cannot avail the defendant ın view of the learned Judge’s finding that Black’s 
doubts as to the propriety of the sale were justified To put a highly inflammable 
substance into the hands of a small boy 1s to subject him to temptation and the risk 
of injury and this is no less true if the boy has resorted to deceit ın order to overcome 
the supplier’s scruples The child’s deceit can afford no excuse to the supplier 
when ıt 1s found that the story told was such as to arouse, rather than allay, suspicion 
ın the mind of a reasonable man İn the circumstances, therefore, their Lordships 
think that McRuer, J A, was right in applying to this case the principle stated. 
by Lord Denman, CJ , in Lynch v Nurdin® 

“ The most blamable carelessness of this servant having tempted the child, he (the defendant) 
ought not to reproach the child with yielding to that temptation He has been the real and only 
cause of the mischief He has been deficient ın ordinary care , the child, acting without prudence 


or thought, has, however, shown these qualities in as great a degree as he could be expected to possess 
them Hus misconduct bears no proportion to that of the defendant which produced ıt ” 


The negligence of the defendant’s servant ın the present case may call for less 
severe condemnation than these words express the principle which they embody 
is none the less applicable. 


Urquhart, J , was led to his finding of contributory negligence by the view 
which he formed as to the special characteristics of the infant plaintiff He found 
that the boy was “ mentally alert ” and “ bright ”, and said of him : 

“ He would be quite capable of being guilty of contributory negligence in the abstract and 
also ın respect of the handling of gasoline and gasoline fires He knew the dangers of matches His 
father had gasoline ın his workshop which was attached to the house The (infant) plaintiff admitted 
that he had before the uccurrence watched gasoline ın his father’s torch and had been with his father 
on a job or two, had seen his father hghting his torch and knew that there was gasoline init, and had 
been told by his father to keep away from the torch Hıs father would not allow the children into- 
the workshop ” (ın which he worked as a plumber) 


€ T have no doubt,” the leaned judge added, “ that the boy fully appreciated that gasoline 
was a dangerous substance, and had considerable knowledge that ıt burned ın no ordinary 
manner ” 


It was contended on behalf of the plaintiffs that the learned Judge’s findings 
were illogical and inconsistent Black was negligent because he ought to have 
recognised that a boy of the age of the infant plaintiff not only lacked knowledge 
and experience, but was likely to have mischievous propensities. 


These defects being characteristic of the normal boy, it was impossible (so 
ran the argument) to impute to this boy, whatever exceptional traınıng or 
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experience he might have had and however reckless he might appear to have 
been, any failure to take reasonable care for his own safety In other words, he 
could not be found guilty of contributory negligence 


Their Lordships do not find ıt necessary to decide whether there1s a necessary 
inconsistency, ın all cases in which the defendant owes a duty to show special care 
in his dealings with a child, in a finding of negligence by the defendant coupled 
with one of contributory negligence by an ınfant plaintiff If the evidence had 
shown that the infant plaintiff in the present case had in fact greater knowledge 
of the dangerous properties of gasoline than would be imputed normally to a child 
of his age, a more debatable question would have arisen A careful examınatıon 
of the evidence has satisfied their Lordships that the boy had no knowledge of the 
peculiarly dangerous quality of gasoline Heknew, no doubt, than an object soaked 
ın gasoline could be ignited with a match He did not know, and there 1s no 
evidence that he had ever been told, that gasoline was a volatile lnquid capable 
of producing a highly inflammable vapour likely to burst into flame if heat were 
brought near ıt He knew (he said ın his evidence) that “it would burn lıke a 
match . after you strike ıt” Hıs father said that he had never warned 
him about gasoline, because he did not think that a boy could buy it The boy 
himself said, what 1s likely enough, that his father had told him to keep away from 
his gasoline torch, but that he was “ pretty sure” that neither of his parents had 
ever warned him “to be careful with gasoline’? On the evidence it 1s, in their 
Lordships’ view, impossible to regard him as any more capable of taking care of 
himself ın the circumstances ın which he was placed than a normal boy of his age 
might be expected to be In the words of Denman, C.J, although he may be 
said to have acted “without prudence or thought ”, he “ showed these qualities 
in as great a degree as he could be expected to possess them ” It 1s a fair inference 
from the evidence that ıt was the very property of gasoline which he neither knew, 
nor could be expected to know, which brought about his misadventure Their 
Lordships are accordingly of opinion, in agreement with the Court of Appeal for 
Ontario, that on the facts of this case the finding of contributory negligence cannot 
be supported 


It follows from what their Lordships have already said that the attempt to 
attribute the disaster which happened solely to the acts of the infant plaintiff must 
fail. That defence cannot indeed be maintained ın the light of the concurrent 
findings of fact ın this case, for when once the negligence of the defendant’s servant 
has been found to have contributed to cause damage to the plaıntıff, ıt is impossible 
to say that a new cause has intervened so as to relieve the defendant ofall responsibi- 
lity for the evil consequences which followed his wrongful act Their Lordships 
will add, however, that even without regard to the rule of practice as to concurrent 
findings they would have had no difficulty in arriving at the same conclusion Hovv- 
ever the case is put, the answer made by McRuer, J A, in the Court of Appeal 
for Ontario seems to their Lordships to be conclusive in the light of the evidence : 


“ İT one gives to a child an explosive substance, and the child, with a limited: knowledge in 
respect to the hkelv effect of the explosion, 1s tempted to meddle with it to his injury, 1t cannot be said 
ın answer to a claim on behalf of the child that he did meddle to his own injury, or that he was tempted 
to do that which a child of his years might reasonably be expected to do ” 

Their Lordships will humbly advise His Majesty that the plaintiffs’ appeal 
should be allowed, the yudgment and order of the Supreme Court of Canada set 
aside, the judgment and order of the Court of Appeal for Ontario of 19th December, 
1944, restored, and the cross-appeal of the defendant dismissed The defendant 
must pay the plaintiffs’ costs of the appeal to the Supreme Court of Canada and 
of the appeal and cross-appeal to His Majesty in Council. 


Solicitors for Appellants Messrs Ridsdale & Son. 
Solicitors for Respondents. Messrs Lawrence Jones & Co 
KS. Appeal allowed, 


, 
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[PRIVY COUNCIL | i 
(On appeal from the High Court of Judicature at Madras ) 
PRESENT .—İLORD SIMONDS, LORD RADCLIFFE AND SIR MALCOLM MACNAGHTEN. 


Sha Shıvra) Gopal Appellant * 
U. 
Edappakath Ayissa Bı and others Respondents 


Cwil Procedure Code (Prof 1908), sectton 11—Res judıcata—Properiy of Mappilla tarwad held not 
hable to attachment ın execution in earlıer suit—Subsequent execution petition claiming that debtors had shares 


an the same property under Mappılla Marumakkattayam Act (1938) (Madras Act XVII of 1939)—Barred by 
res judicata 


Where ın a suit to which the decree-holder was a party ıt has been held that the property of a 
Mappılla tarwad of which the judgment-debtors were members was not liable to attachment and 
the execution petition is dismissed ıt is not open to an assignee of the decree from the original decree- 
holder to claim ın a fresh execution petition that the yudgment-debtors were entitled to a share in 
the properties under the provisions of the Mappilla Marumakkattayam Act and ask for attachment 
of the debtors’ rights ın the property Such a claim ıs barred by res judicata as that 1s a point which 
the decree holder could have raised 1n the earlier proceedings but failed to do so 


Cecil Havers and P. V Subba Rao for Appellant 
Respondents Ex parte 


Their Lordships’ Judgment was delivered by 


LORD SımonDs —In this appeal, which is brought from a judgment and order 
of the High Court of Judicature at Madras setting aside a judgment and order of 
the Court of the Subordinate Judge of Cochin, the appellant claims that he is 
entitled to proceed ın execution against certain properties of the respondents under 
‘circumstances which must be somewhat fully set out 


The respondents are Mappilla Mohammadans of Malabar ın the Province 
of Madras and are governed by the Marumakkattayam law under which _ descent 
is traced ın the female line Their joint family like that of the local Hindus 1s 
known as a tarwad and the branches as the tavazhı Formerly the members of a 
tarwad had only a rıght of maintenance and could not enforce a partition of the 
family properties, but under the Mappılla Marumakkattayam Act, 1938 (Madras 
Act XVII of 1939), they can obtain a share of the properties by partition or alter- 
natively have the tarwad properties registered as ımpartıble. 


The effect of the Act upon the property of a tavazhı 1s a question of difficulty 


upon which for reasons that will appear it is unnecessary for their Lordships to 
express any opinion 


On 24th February, 1930, one Subbayya Ayyar in a suit brought ın the Court 
of the Subordinate Judge of Cochin against the respondents and one Kunhammad 
Kuttı Haj, since deceased, obtaıned a decree against them for Rs. 12,436 with 
interest and costs In the course of the suits, Subbayya Ayyar obtained an order 
for attachment of the 1mmoveable properties of the respondents, which notwith- 
standing their objection was subsequently confirmed by the Subordinate Judge. 


Thereupon certain members of the family of the respondents put in petitions 
in the suit praying that the attachment might be raised on the ground that the 
respondents had no saleable mghts in the attached properties. Upon these peti- 
tions, they obtained no relief but were (ın the terms of the note which 1s before their 
Lordships) ‘referred to an original sut”. Accordingly the respondents with 
other members of their family brought a fresh suit against Subbayya Ayyar in the 
same Court claiming that the properties ın question were not liable to be attached 
or sold ın execution of the decree in the first suit ‘The straight issue was thus 
raised, the defendant Subbayya Ayyar contending that the properties belonged 
absolutely to the respondents, while the plaıntıffs, who included the present 


* P.C Appeal No 93 of 1947 28th July, 1949. 
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respondents, contended that they belonged to a tavazhı, of which the respondents 
and others were members, and were not lable to be attached 


In this suit the contention .of the respondents and their co-plaimtiffs was 
upheld by the Subordinate Judge of Cochm and his decision was affirmed by the 
judgment, dated 2nd March, 1938, of the High Court at Madras Thus there 
was a clear decision in a suit to which Subbayya Ayyar, through whom, as will 
appear, the appellant claims, and the respondents were parties, that the properties 
ın question were not liable to attachment 9 


On 25th September, I919 ( ? ), under circumstances which have not been made 
clear but, as is rot to be disputed, for valuable consideration, the appellant 
obtaıned an assignment of the decree ın the origmal suit from Subbayya Ayyar, 
and, having done so, on 26th January, 1940, filed an execution petition m the 
Court of the Subordinate Judge of Cochin for recognition of the assignment of the 
decree ın his favour and for attachment of the rents and profits of the same ımmove- 
able properties belonging, as he alleged, to the respondents “To this they obyected, 
contending that the petition was barred by the judgment of the High Court of 
Madras of 2nd March, 1938 It had there been decided, they said, that the pro- 
perties belonged to a certain tavazhı and could not be attached, and it followed 
that the rents and profits of the same properties could not be attached Upon 
this petition the Subordinate Judge on 16th September, 1940, made an order 
recognising the assignment of the decree but rejecting the prayer for attachment 
for the reasons given by the respondents From this order the appellant appealed 
to the High Court and before that Court for the first tıme relied on the provisions 
of the Mappılla Marumakkattayam Act, 1938, by virtue of which, as he alleged, 
the respondents had separate interests ın the properties The High Court, which 
consisted of Sir Lionel Leach, C J and Lakshmana Rao, J, after observing that 
the Subordinate Judge had rightly dismissed the application, upon the new point 
made this comment. 

“The learned counsel for the appellant has however attempted to advance a new case He 
says that under the provisions of the Mappılla Marumakkattayam Act, 1938, he has the right to attach 
and bring to sale the shares of the respondents ın the tavazhı properties In the Court below no 
mention was made of this Act and in the memorandum of appeal there 1s no mention of it We are 
not prepared to allow the appellant to set up a fresh case To do so would be most unfair to the 
respondents,”’ 

It appears that counsel for the appellant had asked to be allowed to withdraw 
that application for execution and file a fresh one As to this the Court said 

“The provisions of Order 23, Cıvıl Procedure Code, do not apply to such applications, but 


whether the applicant 1s in law entitled to file a new application is another matter The question 
will be decided if and when such an application is made,” 


Accordingly the High Court by order of 28th October, 1942, dismissed the appeal 


‘Thus there was, as it appears to their Lordships, a second clear judicial decision 
in proceedings, to which the present appellant and respondents were parties, that 
the properties ın question were not liable to attachment: 


The appellant, however, did not give up hope and on rath January, 1943, 
filed a fresh petition ın the Court of the Subordinate Judge praying for the attach- 
ment of the right, title and interest of the respondents in the properties He relied 
on the provisions of the Act of 1938 to which reference has been made To this 
petition the respondents objected They claimed that the matter was 7es judicata 
between the parties and set up other defences based on the Act of 1938 On 18th 
July, 1944, the Subordinate Judge passed a decretal order allowing the attachment 
of the right, title and interest of the respondents in the properties After noticing 
that the plea of res judicata had not been pressed but observing that ın any case 
it was not a valid plea, masmuch as the lability of the properies to attachment 
under the Act of 1938 had been raised for the first time in the High Court in 1942, 
which did not decide the question but left 1t for future decision, the learned Judge 
proceeded to examine the position created by the Act and came to the conclusion 
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that under and by virtue of its provisions the respondents had the right to sever 
their share of tavazhı property and accordingly had an interest which could be 
attached by a creditor 


From this order the respondents appealed to the High Court of Madras and 
that Court on 9th January, 1946, allowed the appeal and set aside the order of the 
Subordinate Judge The judgment of the Court, which consisted of Horwill and 
Koman, JJ was based solely on the ground that the plea of 7es judicata was a valid 
one ‘Taking the view, from which their Lordships do not dissent, that the plea, 
being a plea in law, was open ın the appellate Court, though ıt had not been pressed 
in the lower Court, the learned Judges expressed the opinion that it succeeded 

“ No doubt ” they said “ the ground now urged that the assignee-decree-holder could proceed 

against the tavazhı properties under the Mappılla Marumakkattayam Act was not dealt with on 
merits in those previous proceedings, but thatis a pot which the appellant could have raised 
ün his petition in those proceedings and he failed todo so We are of opinion therefore that the 
dismissal of the execution petition filed ın 1940 operates as res judicata ın the present case” 
With these observations their Lordships fully concur The Act of 1938 had come 
into operation (if that ıs a relevant fact) before the earlier petition was filed. 
Through his own default the appellant did not raise whatever plea he could found 
upon ıt until ıt was too late todoso Apart from the provisions of section 11, Civil 
Procedure Code, it would be contrary to principle (see Ram Kırpal Shukul v. Rup 
Kuai4, to allow him in fresh proceedings to renew the same clamm wz, that the 
properties ın question were properties of the respondents liable to attachment or, 
as he would now put ıt, that the respondents had severable interests ın the properties 
which are liable to attachment, merely because he neglected at the proper stage 
in previous proceedings to support that claim by an argument of which he now 
wishes to avail himself Upon this ground, therefore their Lordships would dismiss 
this appeal, and it 1s not necessary for them to examine or pronounce any opinion 
upon the question, which seems to them by no means free from difficulty, what 
is the nature of the respondents’ interest in the properties ın question ın view of the 
provisions of the 1938 Act and the course which has been taken under it to have 
the tarwad, of which the tavazhı appears to form part, registered as impartıble. 
“They would be reluctant in any case to express any views upon such a matter 
‘without the assistance of the High Court 


In the circumstances ıt 1s sufficient to say that ın their opinion this appeal 
cannot be sustained and they will humbly advise His Majesty accordingly ‘The 
respondents have not appeared before their Lordships’ Board but the appellant 
must pay such costs, if any as they have incurred ın the appeal. 


Solicitors for the Appellant . Chapman Walkers 


Respondents ex parte. 
KS —— — — Appeal dısmıssed. 


[PRIVY COUNCIL ] 
( On appeal from the High Court of Judicature at Madras ) 


PRESENT —Lorp OAKsEy, LORD Rem, SIR MADHAVAN NAIR AND SIR 
Joun BEAUMONT 


Sree Meenakshi Mills, Ltd Appellant * 


U 
Provincial Textile Commissioner, Madras Respondent 


Specific Rehef Act (I of 1877), Section 45—Acts called wn question taking place beyond the Original 
Funsdution of High Court—No Jurisdiction to give relief 


Cotton Cloth and Yarn (Control) Order 1945—Clause 18-B (1) (b)—“ Delivery ” —İncludes batlment 
of yarn for conversion into cloth and return—Power of Textile Commissioner to prohibit “ delivery ” of yarn 


and seize such yarn deltvered tn contravention of prohibition 
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The scope of Cotton Cloth and Yarn (Control), Order 1945 is very wide İtrelates to both dealers 
and manufacturers ın their dealings with themselves or with outside persons, the object of directions 
issued under Clause 18-B being the proper distribution of cloth or yarn of a specified description The 
operation of that clause 1s not lunited to dealings with the outside public only. ‘he object of Clause 
18-B is to prohibit delivery of cloth or yarn to any petson, including delivery to a bailee Accordingly 
delivery of yarn by a mull to outside handloom weavers for bemg woven into cloth and returned to 
the mill will fall within clause 18-B (1) (6) of the Control Order 


Where the yarn so delivered ın contravention of the Textile Commussioner’s order has been 
seized by the Provincial Textile GCommussioner outside its Original Cıvıl Jurisdiction the High 
Court has no jurisdiction to give relief under section 45 of the Specific Relief Act in respect of 
such seizures though the Textile Commissioner may have his office within the lamits of the Ordinary 
Original Civil jurisdiction of the High Court 


Str Valentine Holmes, P V Subba Row and A Rahman for Appellant. 
Sır Andrew Clark for Respondent 


Their Lordships’ Judgment was delivered by 


SIR MADHAVAN Nair —This is an appeal by special leave from a yudgment and 
order of the High Court of Judicature at Madras ın its Civil Appellate Jurısdıctıon, 
dated 23rd April, 1946, which affirmed a judgment and order of the said High 


wn. 


Court ın its Original Civil Jurisdiction, dated 29th March, 1946 


The appeal arises out of an application to the High Court of Madras made 
by the appellant, the Sree Meenakshi Mills Limited, under section 45, Specific 
Relief Act, 1877, against the respondent, the Provincial Textile Commussioner, 
Madras It concerns the validity of certain seizures made by the respondent of 
yarn belonging to the appellant 


The material provisions of section 45, Specific Relief Act, are as follows : 


“45 Any of the High Courts of Judicature at Fort William, Madras and Bombay may make 
an order requiring any specific act to be done or forborne, within the local lımıts of its ordinary original 


civil jurisdiction, by any person holding a public office, whether of a permanent or temporary nature, 
di əbu provided 


(a) that an application for such order be made by some person whose property, franchise or 


personal right would be injured by the forbearing or doing (as the case may be) of the said specific 
act, 


a 
(5) that such doing or forbearıng 1s, under any law for the tıme being ın force, clearly ıncum- 


bent on such person or Court in his or its public character .. 


(c) that ın the opinion of the High Court such doing or forbearıng 1s consonant to right and 
justice , 


(d) that the applicant has no other specific and adequate legalremedy , and 
(e) that the remedy given by the order applied for will be complete 
Nothing in this section shall be deemed to authorise any High Court— 


# x d . ək * 


(2) to make any order which 1s otherwise expiessly excluded by any law for the tıme bemg 
ın force ” 


The application came to be made ın the following circumstances * 


The appellant 1s a limited hability company and carries on cotton-spınnıng 
and weaving business in Madura İt spins yarn and weaves it into cloth with 
about 80 handlooms installed ın the mill premises These not being sufficient 
to weave all the yarn produced by the mill, the services of handloom weavers out- 
side the mill are engaged by the appellant Of these outside weavers, some carry 
on business in the neighbourhood of Madura, ard others ın the neighbourhood 
of Rajapalayam, about 60 miles distant from Madura The appellant hands over 
to these weavers extra yarn produced at the mulls ın order that ıt may be woven 
into cloth by the said weavers for the appellant and be brought back to the mulls 
as finished cloth ‘The outside weavers are paid piece rates, ie, according to the 
quantity of cloth which they produce The transaction between the appellant 
and outside weavers 1s not a transaction of sale or a transaction in which the property 
in the yarn passes to the persons to whom it is entrusted Both the yarn and the 
cloth made out ofıt belong to the appellant It1s common case that the transaction 
is one of baılment of the yarn made under a contract by which outside weavers 
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undertake to do certain work m relation to the yarn so bailed The business has 
been carried on by the appellant ın this manner since 1944 


On 2oth February, 1946, the respondent issued an order under clauses 18-B 
(1) (5), Cotton Cloth and Yarn (Control) Order, 1945—hereınafter referred to as 
“ Control Order ”—dırectıng the appellant to confine the delivery of yarn to 
three categories of persons, namely Licensed yarn dealers (in accordance with. . 
clause 18-A of the Control Order) (4) To consumers who purchased yarn directly 
from the appellant during the basic period 1940-42 (c) Persons working the appel- 
lant’s handlooms erected ın the appellant’s spinning mill at Madura. 


Clauses 18-A and 18-B of the Control Order are as follows 


“€ 18-A (1) No manufacturer shall, save ın accordance with a general or special permission of 
the Textile Commiıssıoner or ın compliance with a direction given under clause 18-B— 


(a) sell or agree to sell cloth or yarn to any person who— 

(2) ıs not a licensed dealer under the rules framed ın this behalf by the Provincial Govern- 
ment , and’ 

(4) did not as a dealer buy any cloth or yarn from him at any tıme during the years 
1940, 1941 and 1942, 

6) during any quarter deliver to any dealer, whether in pursuance of a pre-existing contract 
or otherwise, cloth or yarn in excess of his quota determined under sub-clause (2) 


(2) For the purposes of sub-clause (1) (2), a dealer’s quota of cloth shall bear to the value 
of the total deliveries of cloth made to all dealers during the quarter by the manufacturer concerned 
the same proportion as the value of the total deliveries of cloth made to that dealer during the years 
1940, 1941 and 1942 bore to the value of the total deliveries made to all dealers during the same 
years by the same manufacturer , and a dealer’s quota of yarn shall be similarly determined 


(3) Every manufacturer shall maintain a register of contracts and deliveries and shall submit 
returns ın such form and at such time as the Textile Commissioner may prescribe 


18-B (r) The Textile Commissioner may, with a view to securing a proper distribution of cloth 
or yarn or with a view to securıng compliance with this order, direct any manufacturer or dealer, 
or any class of manufacturers or dealers— 


(a) to sell to such persons such quantities of cloth or yarn as the Textile Commissioner may 
specify , 

(6) not to sell or deliver cloth or yarn of a specified description except to such person or person 
and subject to such conditions as the Textile Gommussioner may specify , 


(c) to furnish such returns or other mformatıon relating to his or their undertaking , and in 
such manner, as the Textile Commissioner may specify , and may issue such further instruction as he 
thinks fit regarding the manner ın which the direction 1s to be carried out 


(2) Every manufacturer or dealer shall comply with the directions and instructions given under 
sub-clause (1) ” 
It will be observed that the order passed under 18-B (1) ın effect prohibits the 
appellant from delivering yarn to owners of handlooms outside the mull premises. 
Despite the prohibition the appellant continued to deliver yarn to such owners 
in order (as already mentioned) that they might turn the yarn into cloth and bring 
the article back to the mills The respondent considered this to be an infringement 
of bis order of 20th February, 1946, and seized certain quantities of yarn which 
had been delivered to the outside weavers 


In the above-mentioned circumstances the appellant filed the petition under 
section 45, Specific Relief Act (already mentioned) in the High Court of Madras 
for directions to the respondent 

“ (1) to desist from seizing yarn supplied by the appellant to the weavers at or around Madura 
and Rajapalayam for the purpose of converting the yarn into cloth, (2) to restore to the applicant 
yarn already seized, (3) to forbear from seizing yarn that might be entrusted to the weavers by the 
applıcant in the usual course of business according to the practice obtaining for conversion of yarn 
into cloth and for costs ” 


As may be seen from the affidavits filed, the main contention of the appellant 
was that the object of the delivery of yarn to the outside weavers was not to transfer 
property to them, but was only for the purpose of weaving the yarn ınto cloth, 
in other words, the delivery was by way of baılment, which would not be delivery 
which can be prohibited by an order issued by the Textile Control Officer. 
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It was contended on behalf of the respondent that he was within his rights 
in issuing the order and that the delivery of yarn by the appellant to outside weavers 
fell within its scope It was also contended, that the application was not main- 
tamable under section 45, Specific Relief Act, and that the appellant was not 
entitled to any relief under it. 


Kunhi Raman J , upheld the contentions of the respondent and dismissed the 
petition. ‘I'he learned Judge held that the word “ delıver ” ın clause 18-B (1) (2) 
must be understood ın its ordinary sense ın the absence of a special notification 
to the contrary, and ıfıt 1s understood ın this sense ıt would include delivery of any 
nature that can be controled by the Textile Commissioner He also held that 
the Court had no jurisdiction to give relief to the appellant under section 45, Specific 
Relief Act as the seizures called into question were made beyond the limits of the 
Ordinary Original Civil Jurisdiction of the High Court, and further, that even if 
an order ın favour of the appellant was made, ıt would prove futile as it could 
be frustrated by a positive direction made under sub-clause (a) of clause 18-B (1). 


On appeal, the learned Chief Justice and Lakshmana Rao, J , held that the 
delivery of yarn by the appellant was in contravention of the respondent’s order 
and dismissed the appeal The learned Judges did not consider the other grounds 
dealt with by Kunhı Raman, J 


Two questions arise for determination before the Board These are (1) does 
the delivery of yarn to outside handloom weavers in the present case fall within 
clause 18-B (1) (2) of the Control Order? (2) Is the application out of which the 
present appeal arises maintainable under section 45, Specific Relief Act ? 


Question No. 1 —The word “deliver *”? used in clause 18-B (1) (6) has not 
been defined anywhere 1n the Control Order. In the absence of any special expla- 
nation of the term limiting its meanıng ıt must be understood ın its ordinary sense 
of handing over of possession which would include delivery of possession to a bailee. 
If so understood there ıs no doubt that the delivery of yarn ın the present case can 
be controlled by the respondent The learned counsel for the appellant, Sır 
Valentine Holmes, however, argues that the respondent acting under clause 18-B 
(1) (2) can control only the delivery of yarn on alienation, and not delivery to a 
baılee as in the present case, who cannot claim property in the yarn delivered to 
him by the appellant In this connection, their Lordships’ attention was drawn 
to the meaning of the term “delivery” given in Benjamin on Sale, 7th edition, 
page 711, where the following statement occurs 

““ "There ıs no branch of the law of sale more confusing than that of delivery The word is un- 
fortunately used in very different senses —(1) The word delivery 1s sometimes used with reference 


to the passing of the property ın the chattel, sometimes to the change of ıts possession , in a word 
it is used in turn to denote transfer of title or transfer of possession ” 


(Reference was also made to Pollock and Wright on Possession in Common 
Law, p 58) 


The learned counsel contends that the word “ deliver”? used im the clause 
indicates passing of property, ze, transfer of title ın the article delivered, ın other 
words, the clause would apply only to a delivery by which property passes in the 
article. To use his own words, by the use of the word “ deliver ”, 


““ it 1s not intended to cover a case where the property delivered is to be turned into cloth and 
brought back to 1ts owner ” 


According to the learned counsel, the order made by the respondent could only 
affect the delivery of an article which “ you may have sold but not delivered ”. 
If so interpreted, the order may prove useless and of no practical value, for the 
circumstances may be such that the officer seizing the yarn may not be able to 
decide whether ıt has been sold or not. Their Lordships are- not prepared to 
accept such an interpretation of the term Ifthe ordinary meaning of the term 
is to be cut down in any manner there must be some indication of that intention 
in the Control Order, Their Lordships have been taken through the various 
provisions of the Control Order but have not been able to get any help from them 
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in support of the appellant’s contention which would restrict the usual meaning 
of the term “These 1s nothing in the Control Order which requires the word 
“ deliver ” to be construed in a way different from its usual meaning 


On the other hand the policy underlying the issue of orders under clause 18-B 
makes ıt clear that the word “ deliver ” used ın clause (1) (5) has to be understood 
in ıts ordinary broad sense of handing over possession , otherwise it will be ımpos- 
sible “ to secure a proper distribution of cloth or yarn ” of the specified description, 
which 1s stated clearly to be the object of the orders passed under that clause 


It was argued on behalf of the appellant that the delivery contemplated under 
18-B (1) (2) relates only to delivery to the outside public, and not delivery to out- 
side weavers who are bailees, as in the present case The scope of the Control 
Order ıs very wide İt rélates to both dealers and manufacturers (these terms are 
defined ın clause (c) of the Control Order), in their dealings with themselves or 
with outside persons, the object of the directions issued under clause 18-B, as already 
stated, bemg the proper distribution of cloth or yarn of a specified description. 
Their Lordships do not think that the operation of the clause 1s limited to dealings 
with the outside public only, as contended for by the appellant The object aimed. 
at by the clause will not be secured 1f the scope of the Order 1s so lımıted 


It may be pointed out that clauses 18-A and 18-B are not to be read together. 
Clause 18-A relates only to “ manufacturers ” ın their relation with the “ dealers ” 
and, concerns itself with prohibition of sale of cloth or yarn, whereas clause 18-B. 
is wider ın its scope as its object is to prohibit delevery of cloth or yarn to any person, 
includıng delivery to a bailee 


In their Lordships’ view, question No 1 should be answered ın the affirmative. 


The next question relates to the maintainability of the application under the 
Specific Relief Act 


The scope of the provisions of section 45 restricts the jurisdiction of the High. 
Court of Madras to make an order “ requiring any specific act to be done or fore-- 
borne within the local lımırs of its Ordinary Original Civil Jurisdiction’. In the 
present case the appellant desired the Court to direct the respondent to desist 
from seizing the yarn supplied or that might be entrusted to the weavers at or 
around Madura or Rajapalayam and to “ restore the applicant the yarn already 
seized”? Both Madura and Rajapalayam are outside the local limits of the Ordi- 
nary Original Civil Jurisdiction of the Madras High Court It is not shown that 
the yarn seized was brouhgt to Madras It must be presumed that the yarn still 
remains ın Madura, where ıt was seized İt is clear that all the reliefs asked for 
relate to acts done or to be done outside the limits of the Ordinary Original Civil 
Jurisdiction of the High Court It was held in Inspector of Municipal Councils and’ 
Local Boards, Madras v Venkatanarasımham!, that 

“ "The jurisdiction of the High Court under section 45, Specific Relief Act, is confined to acts 
done onto be done within the lımıts of 1ts Ordinary Orıgınal Civil Jurisdiction The High Court 
has, therefore, no jurisdiction to issue an ınjunctıon prohibiting the Inspector of Municipal Councils 
and Local Boards from issuing a circular to and interfering with the functions of, District Election. 
Officers who perform their functions ın the mufassal ” 

The reasoning of the learned Judges of the High Court with reference to the 
act complamed against in that case appears from the following extract of the 
judgment 

“İt appears that the Inspector has his office ın Madras, and we may infer that his circular was. 
issued from his office ın Madras But the interference by that circular with the functions of the 
District Election Officers, which the order purported to prohibit, could never take place within the 
limits of the Ordinary Original Civil Jurisdiction of this Court, because, as is admitted, District 


Election Officers perform their functions ın the mufassal, outside the lımıts of the Ordinary Orıgınal 
Civil Jurisdiction of this Court ” 


In the present case, on the same reasoning, though the respondent may have 
his office ın Madras within the limits of the Ordinary Original Civil Jurisdiction of 
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the High Court, it is clear that the act with reference to which relief was asked 
took place outside the limits of the Ordinary Original Civil Jurisdiction of the High 
Cout It therefore follows that the application under section 45, Specific Relief 
Act, 1s incompetent and should on that ground alone be dismissed. 


In the circumstances, ıt 1s not necessary to discuss the further question whether, 
even if an order was made ın favour of the appellant, ıt would be frustrated by a 
positive direction made under sub-clause (a) of clause 18-B (1), 2 e , in other words, 
whether the proviso (e) to section 45, Specific Relief Act, would be a bar to the 
granting of the relief asked for ın the application 


For the above reasons their Lordships will humbly advise His Majesty that 
the appeal should be dismissed with costs 


Solicitors for Appellant 7 L Vilson & Co. 
Solicitors for Respondent Solsctor, High Commissioner for India 
KS. Appeal dismissed 


[PRIVY COUNCIL ] 
On appeal from the High Court of Judicature at Madras 1 
p 8 


PRESENT —LORD PORTER, LORD MAGDERMOTT, SIR MADHAVAN Narr AND 
SIR JOHN BEAUMONT. 


Kumbham Lakshmanna and others Appellants * 
: 0. 
Tangirala Venkatesvvarlu and others . Respondents. 


Tnams—Munor inam—Sutt by inamdar to eect a tenant—Burden of proving right to evict 


Tn a suit by a holder of a minor inam to eject the tenants from the holding, the burden 1s on the 
plaintiff to make out a right to evict by proving that the grant included both the melwaram and the 
kudiwaram interests or that the tenants or their predecessors were let into possession by the mamdar 
under a termmable lease and where the evidence 1s not conclusive the suit must fail as the burden 
on the plaintiff 1s not discharged 


Authorities considered 
Venkateswarlu v Lakshmanna, (1944) 1 ML J 160, reversed 
J.M R Yayakar and L. E H. Fellows for Appellants 


P V Subba Row and 7 E Moses for Respondents 
Their Lordships’ Judgment was delivered by 


SIR MADHAVAN Nair —This is an appeal from a judgment and decree of 
the High Court of Judicature at Madras! dated 28th September, 1943, which 
reversed a judgment and decree of the Subordinate Judge of Masulipatam, dated 
6th September. 1941, and allowed the plaintiff’s suit with costs 


The appellants before the Board were defendants 1 to 30, and will, hereinafter, 
be referred to as the “ defendants’? Respondent 1 was the sole plamtiff ın the 
suit. He will be referred to hereinafter as the “ plaintiff”? The other respondents 
were defendants, and are said to have changed sides and now joined respondent 1 


The appeal arises out of a suit instituted by the plaintiff, an ınamdar (holder 
of an inam), to eject a large number of cultivating ryots of lands, 20 28 acres ih 
extent, sıtvated ın the village of Lellagaruvu, ın the taluk of Bandar, Kıstna District. 


Inam is a well-known word of “ arabic’? origin which means reward or 


favour The word came into use after the Muhammadan conquest In ancient 
days, grants of land, or revenue, were made by Hindu sovereigns to individuals, 
particular families, or communities for various purposes, or to religious institutions, 
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for their upkeep These were known as “ Manyams” The practice was conti- 
nued by the Muhammadan rulers, and later, by the East India Company also, 
till ıt was discontinued ın the earlier years of the 19th century, as a result of ınstruc- 
tions received from the Directors of the Company Tüenceforvard, gifts of land 
were granted only ın special cases, the ordinary cases being provided for by the 
grant of money pensions 


Inams in the Presidency of Madras are of two kinds , first, those where the 
proprietary right in the soil and the right to the Government share of the revenue 
derivable from land coalesce ın the same individual, and secondly, those where the 
proprietary or occupancy right 1s vested ın one or more individuals, whilst the 
Government share of the revenue has been granted to another (para 71, Mr. 
W T Blaır's report on the operations of the Inam Commission, dated 30th October, 


1869) 


“ An ınam holding may be of a field only, or a village or a tract of several 
villages’? (Land Systems of British India by Baden Powell, Vol III, p. 140). 
Grants consistmg of a whole village or more than one village are technically called 
major inams to*distinguish them from minor inams which are grants of something 
less than a village (See Secretary of State v Thinnappa Chettiar!) ‘The suit inam 
being only a small portion of a village 1s a minor inam and is mentioned as such, 
in Exhibit N 


In para 4 of his well-known report Mr Blair thus describes the origin of 
the minor inams \ 

‘During the period of anarchy which followed the overthrow of the Native dynasties and which 
continued, though ın a less degree, after the establishment of the Mohammadan rule in Southern 
India, the power of granting imams was assumed by various petty chiefs, officers of Government, 
and others, who alienated the revenues to a considerable extent Of such origin are most of the 
minor inams granted by the Zamındars, by the various faujdars and even by renters ın the Northern 
Cırcars , and those given by the numerous poligars of the Ceded Districts and the southern province 
of the Presidency ” 

Two questions arise for decision ın this appeal ; (1) Whether ın a suit by a 
holder of a minor inam to eject the tenants from the holding, the burden 1s on the 
plaintiff to make out a right to evict by proving that the grant ıncluded both the 
melvaram and the kudivaram interests or that the tenants or their predecessors 
were let into possession by the inamdar under a terminabile lease, or whether the 
burden 1s on the tenants to prove that they have occupancy rights (2) Whichever 
way the burden lies, whether the burden has been discharged in the present case 


by the party on whom it lies. 
The first 1s a question of law, and the second 1s mainly a question of fact 


The suit ınam was granted to one Putcha Viswanadham Bhotlu as personal 
inam by one Bhanojee Suryaprakasa Rao in the year 1677, at a tıme when the 
Moghuls were exercising authority over the country in which the land ıs situated. 
The grantor was obviously not a sovereign ruler The inam 1s described as“ Bhatta- 
Vrıttı ” inam which means an inam granted for the support of the Brahmins. The 
grantee was a “ non-resident vardık: Brahman ” who lived “ın Dantaloor in Guntur 
District? The grant is lost and has not been produced 


In 1808, the Putcha family transferred half of the ınam to the Tangirala family 
whose successor ın title 1s the plamtiff By two transfers ın 1912 and 1913, the 
Putcha family conveyed the remaining half of the ınam to Tangirala Narasimha, 
the father of the plaintiff As a result of these transfers, the Tangirala family owned 
as ınamdar the entire extent of the mam which had been originally granted to the 
Putcha family 


The plaintiff alleged in his vlaınt that the village was uninhabited and over- 
grown with shrubs and bushes ın which animals moved about, that his predecessors 
in title obtained both melvaram and kudivaram rights under the grant, that the 
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land gradually became fit for cultivation, that registered leases had been executed 
by defendants in 1908, and in various subsequent years, containing admissions 
of the plaıntıff”s rıghts, and that as the present owner of the land, he 1s entitled to 
eject the defendants 


“ 


The defendants denied that the land was waste land, and averred that the 
Putcha people had only melvaram right under the grant, and that they (the defen- 
dants) were ın possession of the land from time immemorial enjoying the kudivaram 
right. They also stated that the statements referred to by the plaintiff, contained 
in some of the lease deeds, were not binding on them as they were illiterates, and 
were executed by them without knowledge of their contents 


It may be stated at once that though the Subordinate Judge has described 
the suit land as a wild tract “ overgrown with shrubs and bushes where animals 
like deer were roaming about ” there 1s no evidence to show that it was waste 
land and no reference was made to it, either ın the High Court or in the argu- 
ments before the Board Their Lordships are not therefore called upon to corsıder 
the recognised inference that may be drawn—as pointed out ın yudgments—regard- 
ing the existence of the melvaram and kudivaram rights in favour of the mamdar 
who claims proprietorship over such land 


The trial Court raised a number of issues of which only the following are now 
material 


€é 


1 Whether the plaintiff has right to eject the defendants from the suit land ? © 


4 Whether the defendants have acquired occupancy rights otherwise than under the Madras 
Estates Land Act?” 
Issue (1) 1n its legal aspect, involves preliminarily a consideration of the ques- 
tion regarding the burden of proof which their Lordships have already set out 
at the beginning of the judgment _ In its evidentiary aspect ıt merges into Issue (4) 


Before stating the findings of the Courts, it will be advantageous to refer 
briefly to a few decisions of the Board which have a direct bearing on Issue 1, as the 
evidence has been discussed by the Courts in India ın the light thrown by those 
decisions on the question of the burden of proof :e, on the question whether the 
burden hes on the plaintiff to prove he has the right to eject the defendants, or 
whether it les on the defendants to prove that they have occupancy rights After 
stating the facts, all the judgments start with a discussion of these cases 


İt 1s scarcely necessary to mention that kudivaram and melvaram interests 
comprise the entire proprietary interests ın the land Their Lordships have poınt- 
ed out that kudivaram represents a cultivator’s share in the produce of land held 
by him as distinguished from the landlord’s share received by him as rent which 
is designated as melvaram. Kudıvaram interest 1s generally understood as mean- 
ing a permanent right to occupy the land. Shortly stated, for a long time the 
Courts in Madras took the view that an ınam grant conveyed to the grantee only 
the melvaram interest in the land In Suryanarayana v Patanna}, the Board held 
that there 1s no such presumption This view was affirmed in Upadrashta Venkata 
Sastrulu v Dıv Sheetaramudu* in which their Lordshıps held that when the question 
arose each case must be considered on its own facts. These decisions of the Board 
were differently understood by different Division Benches of the High Court In 
certain cases, 1t was held that both the melvaram and the kudivaram interests pass- 
ed to the grantee unless the contrary was shown , while ın others ıt was held that 
there was no such presumption according to the Privy Council decisions In 
the Full Bench decision in Muthu Goundan v Perumal Iyen3, ıt was held that under- 
lying the exposition of law by their Lordships there was an initial presumption 
of law in favour of the grant of both varams which would mean that in a suit 
in ejectment by the Inamdar against a tenant the onus of proving that he has 


-—-—məs.—5€D.——— ———————————.5Zz 
I (1918) 36 MLJ 585 LR 451A 209 ILR 43 Mad 166 (PC) 

ILR 41 Mad 1o12 (P.C) 3 (1921) 44 MLJ 429 ILR 44 Mad. 
2 (1919) 37 MLJ 42. LR. 461A 123 588 (F.B). 


IT] LAKSHMANNA 2. VENKATESWARLU (P.C.). 503 


permanent right of occupancy lay on the tenant The Full Bench decision was 
expressly overruled ın Chidambara Sıvaprakasa Pandara Sanmdmgal v Veerama Redd’, 
in which their Lordships stated there 1s no such presumption and that each case 
must be dealt with on its facts which would mean that the burden lay on the 
plaintiff of proving his case Then came the much discussed decision of the 
Board ın .Vaznağılla: Marakayaı v Ramanathan Chettiar?, in which the judgment 
contained the statement 


“ It cannot now be doubted that when a tenant of lands ın India ın a suit by his landlord to eject 
him from them, sets up a defence that he has a right of permanent tenancy ın the lands, the onu 
of proving that he has such right 1s upon the tenant ” 


The decision ın Chidambara Sıvaprakasa Pandarasanmdhigal v Veerama Redd 
was not referred to, ın the decision in Naınapılla Markayar v Ramanathan 
Chettar® It began to be argued in India that there 1s a conflict between 
the two decisions respecting the rule as to the burden of proof applicable to suits 
ın ejectment, and that their Lordships in Maınapılla Marakayar v Ramanathan 
Chettar*, have abandoned their previous view as indicated ın the decision 
ın Chidambara Sıvaprakasa Pandarasanmıdhagal v Veerama Reddı!, and held that 
in a suit for ejectment brought by an Inamdar who claimed both the varams in 
the land, the burden of proving that he has rights of occupancy lay on the tenant. 


In Zamındar of Parlakımedı v Ramayya*, decided by Phillips and Madhavan 
Nair, JJ , the ınamdar (the plaintiff) claired that the grant to him consisted 
of both the varams and he relied on the decision ın Marnapıllaa Marakayar v Rama- 
nathan Chettar*, as throwing the burden of proving that they had permanent 
rights of occupancy upon the defendants (ryots) The Court held that that was 
not the effect of the decision ın Nainapillai Marakayar v Ramanathan Chettar*. 
In two separate and concurring judgments it was pomted out that the 
so-called conflict between the two decisions of the Board did not exist if the 
facts of the decision in Naınapılla Marakayar v Ramanathan Chethar?, are 
correctly understood, and that the decision in that case by which the burden of 
proving occupancy rights ıs thrown on the tenant “ıs only applicable ın cases 
where the Inamdar is proved or admitted to be the owner of the land itself”? (see 
the judgment of Phillips, J, at p 514). Thus understood, the decision did not 
contravene the principle that ın a suit for ejectment the burden lies on the Inamdar 
as plaintiff to prove his right to evict and was ın conformity with the decision ın 
Chidambara Sıvaprakasa Pandara Sannadhigal v Veerama Redd 


In Ayyangars v Pertakarubba Thevan*t, decided three years later, and without 
reference to the decision ın Zamındar of Parlakimedi v Ramayya5, which 
was apparently not cited to them, the learned Judges, Wallace and Odgers, JJ., 
were inclined to hold that the decision ın Naznapillaa Marakayar v Ramanathan 
Chettiyar?, being later in point of tıme was binding on them and that 


.. 


ıt laid down that the onus therefore rests upon the defendants to show that they 
possess such right of occupancy ın their holdings as will prevail against the plaintiffs’ prema facte right 
to eyect”” (See the judgment of Wallace, J ) 

At a later stage, their Lordships will deal with the above cases more fully, 
and will also refer to other cases which have a bearing on the question 


To resume the narrative, the trial Court held on Issue (1) that the suit being 
one ın ejectment the onus of proving that he has the rıght to eject the defendants 
lay on the plamtiff Considering the evidence from this standpoint the Court 
held on Issues, (1) and (4) that the plaintiff has no mght to eject the defendants 
from the suit lands, ahd that the defendants have acquired occupancy rights 
even otherwise than under the Madras Estates Land Act ‘The plaintiff’s suit 
was accordingly dismissed with costs 
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The appeal against the judgment of the trial Court was heard by Krıshna- 
swamy Ayyangar and Horwill, JJ 


After noticing the decisions mentioned above, Krishnaswamy Ayyangar, J , 
stated “ there ıs thus a definite conflict of decision between two Division Benches 
of this Court ” regarding the interpretation of the decision of the Board in 
Naimapillaa Makayar v Ramanathan Chettiar! But the learned Judge did not 
express his opinion as to which view is mght He allowed the appeal after a con- 
sideration of the evidence adduced by the parties, holding “that the tenants 
have failed to make out that they have any occupancy rights in the land.” Appa- 
rently the learned Judge’s view was that the burden of proving that they had occu- 
pancy rights lay on the tenants. 


Horwill, J , differed from Krishnaswamy Ayyangar, J., on the question of onus, 
and held that he was bound to follow the decision in Kamindar of Parlakımedi v. 
Ramayya?, where ıt was held that the burden les on the Inamdar as plaın- 
tuff to prove his right to eject In that view, he held that the plaintiff has fazled 
to discharge the burden and that the appeal should be dismissed 


He also stated that if the burden lay on the defendant to prove that the grantee 
was not given both the varams 


“ıt would perhaps be difficult to say that the facts that the two families have been ın enjoyment 
of the land from time immemorial and have had their partitions recognised by the Inamdars, and 
that the grant was made to a non-resident Brahmin, would be sufficient to discharge that onus ” 


He also added, that if the case can be dispoed of, without considering on which 
side the burden les, on the evidence which he thought was “not sufficient for 
the suit to be disposed of ın this vay, ” he was of opinion 

“ that the three circumstances referred to immediately above are entitled to more weight 


than the admissions (assuming that the tenants knew the contents of the muchilikas) of ignorant 
and illiterate 1yots ” 


As there was thus a difference of opinion between the two learned Judges 
they stated under clause gö of the Letters Patent the following pomts (already 
quoted at the commencement) of Jaw and fact: 


“ (1) Whether in a suit by a holder of a minor mam to eject the tenants from the holding, 
the burden ıs on the plaintiff to make out a right to evict by proving that the grant included both 
the melvaram and the kudivaram interests or that the tenahts or their predecessors were let into posses- 
sion by the Inamdar under a terminable lease or whether the burden 1s on the tenants to prove that 
they have occupancy rights 


(3) Whichever way the burden lies, whether the burden has been discharged ın the present 
case by the party on whom it les” 


and the case was posted for disposal before King, J , who held, as will appear from 
the extract of his judgment quoted below, that the burden of proof lay on the tenant, 
which appears to have been the opinion of Krishnaswamy Ayyangar, J, also as 
he allowed the appeal on the ground that the tenant had not discharged the burden 
of proof 


After referring to the various judgments noticed above the learned Judge 
concluded his judgment as follows 


“ Now the question for me to decide is whether Nazapillat Marakayar v Ramanathan Chettiar? 
ıs binding upon this Court in the present case or not Mr Govındarajacharı ın a very able argument 
for the appellant contends that, whatever may be the practical difficulties ınvolved in applying 
one or other of the two Piivy Council Decisions, there is no fundamental Inconsistency between them 
Naznapilla, Marakayar v Ramanathan Chettiar! deals with the wider issue raised by a claim to rights of 
permanent occupancy , Chidambara Sıvapraka a Pandara Sannıdhıgal v Veerama Reddi3, deals with the 
narrower issue of the establishment of such rights by proof of one particular fact, vz, the subject- 
matter of the original grant to the Inamdar "The two issues may sometimes ın practice be co-exten- 
sive, but they are not necessarily so, as 1t 1s always open toaryot to prove, if he can, that he has 
acquired a right of permanent occupancy otherwise than by proving that his landlord had no 
original title to the kudivaram 1 see no reason why this argument should not be accepted 


ee 
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From the view of Nainapilla: Marakayar v Ramanathan Chethar3, taken by the learned Judges 
in Zamındar of Parlakımedı v Ramayya?, I must express my most respectful dissent From the way 
in which the judgment ın Mamapıilar Marakayar v Ramanathan Chettiar}, is constructed and from the 
manner ın which, the paragraphs follow each other ıt seems to my mind beyond dispute that their 
Lordships have dealt with the whole of the evidence from the point of view of the necessity for the 
ryots positively to prove their claim to occupancy ights Their Lordships state on p 344 as a 
matte: not disputed that the ryots were tenants of the temple They admitted that the temple 
had the melvaram rights, and claimed the kudivaram rights for themselves Immediately after 
that statement of the issue 1n the case comes the broad and general proposition that a ‘ tenant’ of 
lands m India’ must prove a right of permanent tenancy which he claims No doubt their 
Lordships go on to cite ın support of this proposition two previous decisions of the Privy Council 
which are distinguishable from the case of an inam grant before them, but in their Para 6 they do 
state, most definitely, that they will consider whether the defendants have proved that they had 
11ights of permanent occupancy under the Madras Estates Land Act, which can mean on the facts 
of that case only whether they have proved that the lands which they were cultivating were part 
of an estate, which again can mean only whether ın those lands the melvaram alone was granted to 
the Inamdar If their Lordships meant the doctrine as to burden of proof which they laid 
down ın their Para 4 to apply only to cases where the landlord”s title to both varams was already 
admitted or proved, then that paragraph was bound logically to come not before but after the deci- 
sion of their Lordships on the evidence as to the terms of the grant Whether /Vainağıllat Marakayar 
v Ramanathan Chettiar’, be held ınconsıstent with earher Privy Council decisions or not, 1 cannot 
resist the conclusion that the proposition of law in Para 41s a general proposition of law which must 
be applied to a case such as the one now before me ‘The juxtaposition of Paras 3 and 4, and the 
language of the sixth show clearly that a tenant who admits a melvaram right m his landlord and 
claims an occupancy right ın himself must prove that right and that the Privy Council had not 
excluded such a tanant from the expression ‘ tenant of lands ın İndia” 

I hold accordingly on the first of the points for my decision that the burden ın the present case 
Jay upon the defendants 

The second point now 1equires no more than a very brief discussion It 1s common ground 
an this case that on the evidence adduced the defendants have failed to discharge the burden, and both 
learned Judges who have heard the appeal agree that this is so 1 accordingly find formally that the 
defendants have failed to discharge the burden which lay upon them 


In the result this appeal must be allowed .. with costs throughout ” 


The case was certified to be a fit one for appeal to His Majesty in Council 
under section 109 (c), Civil Procedure Code, by the learned Chief Justice and 
Lakshmana Rao, / They stated ın their order 

ə There 1s undoubtedly a serious conflict of opinion with regard to the effect of 


these two judgments of their Lordships (already mentioned) and the question involved s of great 
public importance as such surts as the present one are not uncommon ? 


Their Lordships will first deal with the question of the burden of proof, and 
then consider whether the burden on whichever party it hes has been discharged 
by that party 


The onus of proof ın ejectment suits brought against the tenants ın zamındary 
and inam lands turns upon the nature of the relationship between the landlord 
and the tenant The controversy in early days which was very acute centred 
round the question whether the tenant was a tenant from year to year as strictly 
understood, or whether he was a co-owner of the land with the landlord according 
to the customary law of the country, he owning the kudivaram, and the landlord, 
owning the melvaram interest ın the land In Secretary of State v Vırarayan$, it 
was observed by Turner, C J, and Muttuswam Ayyar, J , that according to what 
is termed “ the Hindu Common Law,” “a right to the possession of land is acquired 
by the first person who makes a beneficial use of the soil” ‘The same lzarned 
Judges pointed out ın Siva Subramanya v Secretary of State* that “ Manu and other 
Hindu writers have rested private property on occupation as owner” In Venkata- 
narasımha Naidu v Dandamudı Kotayya5, ıt was pointed out that there 1s no substantial 
analogy between an English tenant and an Indian ryot for the simple reason that 
the rights of the ryots ın most cases came into existence not under any letting by 
the Government of the day or ıts assignees, the zamındars, but independently of 
them This view was fully developed ın the well-known case of Cheekatı Zamındar v. 
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Ranasooru Dhorat İt was also pointed out ın Venkatanarasımha Nardu v Dandamudö 
Kotayya?, 

“ that the ınterest ın the land 1s divided into the two main heads, of the kudivaram interest 
and the melvaram interest, and that the holder of the kudivaram right, far from being a tenant of the 
holde: of the melvaram right, ıs really a co-owner with him The kudivaram right originated in 


priority of effective occupation and benefical use of the soil, and the claim of the Government and the 
assignees of Government was always, ın these parts, to a share ın the produce raised by the ryots ” 


[See Narayana Ayyangar v Orr? ] 

The controversy as between the zamındar and his tenants was settled by section 6, 
Madras Estates Land Act (Act I of 1908) which declares 

“ Subyect to the provisions of this Act, every ryot now in possession or who shall hereafter 

be admitted by a landholder to possession of ryotı land not being old waste situated ın the estate 
of such landholder shall have a permanent night of occupancy ın his holding ı 
but, having regard to the definition of an “estate ” in S. 3 (2) (4) of the Act, in a 
case where an Inamdar sues a ryot ın eyectment the question still arises whether 
the Inamdar owns the kudıvaram as well as the melvaram when objection 1s raised 
by the defendant that the land forms an “ estate ” within the meaning of the Act 


and a Cıvıl Court has no jurisdiction to deal with the case S 3 (2) (d) of the Act 
is as follows 


“ any village of which the land revenue alone has been granted in inam to a person not owning 
the kudivaram thereof, provided that the grant has been made, confirmed or recognised by the British 
Government, or any separated part of such village ” 

It may be mentioned here that mmor inams do not fall within the purview of 
the Madras Estates Land Act The question just adverted to arises in the case 
of minor Inamdars also—as ın the present case—where rights of occupancy are 
claimed by the ryots—apart from the Act 


How the question should be settled when disputes arises between the Inamdar 
and the tenants has been decided by the decisions of the Board—already referred to, 
in another connection—but before referring to them again, attention may be 
drawn to a few enactments which dealt with the ascertamment of the title of the 
Inamdars to the lands claimed to be held by them ın inam 


The Permanent Settlement Regulation (Regulation XXV of 1802), which, 
generally stated, dealt with the permanency of the tenure of the zemindars in 
their estates was passed on 13th July, 1802 By section 4 of the Regulation, ınams 
were exempted from its scope by excluding them from the assets on which permanent 
settlement was based On the same date, the Regulation XXXI of 1802 (subse- 


quently repealed by Madras Act II of 1869) was passed dealing with inams, for 
enacting rules - 


“for the better ascertainment of titles of persons holding or claiming to hold, lands exempted! 
from the payment of revenue to Government under grants not being ‘ Badshahi’ ot Royal and for 
fixing an assessment on such lands 7 


By section 15 of the Regulation the Collectors were required to keep a registe” 
of the inams One of such registers is Oakes Inam register noticed by the PrivY 
Council in Suryanarayana v Patanna*. Various measures followed the passin& 
of this Regulation but nothing effective was done to settle the validity of the title’ 
of the Inamdars till 1859, when the question of examining their titles was taken 
by the Inam Commission As a result of its deliberations various Acts—Madras 
Acts IV of 1862, IV of 1866, and VIII of 1869—were passed The history of these 
enactments, into which it 1s not necessary to enquire, 1s fully dealt with by Sir George 
Rankin ın Secretary of State for India v Srimatho Vidhya Sri Varada Thırta Swamıgal. 
Attention may however be drawn to the following provision of Madras Act VIII of 
1869, which enacted 
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“ Nothing contained ın any title deed heretofore issued to any inamholder shall be deemed to 
define, limit, infringe or destroy the rights of any description of holders or occupiers of the Jands from 
which any mam is derived or drawn, or to affect the interests of any person other than the mam- 
holder named ın the title deed , and nothing contained in Madras Act İV of 1862, or m Madras Act 
of 1866, shall be deemed to confer on any ınamholder any right to land which he would not otherwise 
possess ” 

The decision of the Board in Syryanarayana v Patannal and the decisions 
that followed expounded the principle that should be applied in determining the 
nature of the respective rights of the inamdar and the tenants of the land from 
which the mam was drawn That principle as already pointed out is that there 1s no 
presumption in Jaw that the grant of an inam conveyed only the melvaram and 
that when the question of the respective rights of the parties ın the land arıses 
for decısıon each case should be decided on its own merits without reference to any 
presumption ın law regarding the existence of those rights ın either of the parties. 
None of the Privy Council cases dealt eapressly with a minor inam but it 1s not dis- 
puted that the same principle would apply to the minor inams also where the rights 
are claimed apart from the Act In such cases, Courts have to find out whether 
the ınamdar has proprietary interests in the land, from the whole circumstances 
relating to the holding, “ so far as these can be ascertaıned,” such as—to mention 
a few—the terms of the grant when the deed ıs available, long possession, the 
course of dealing between the ınamdar and the tenant, dealing with the land by 
the tenant, etc 


Originally, the zemindars and the inamdars were placed in the same posi- 
tion as assignees of Government revenue. The place of the cultivating ryots 
in the agricultural economy of Southern India ıs thus described in a Proceeding 
of the Board of Revenue of Fort St George (Madras), dated 5th Jaruary, 1818 : 

“ The universally distinguishing character, as well as the chief privilege of this class of people, 
ıs their exclusive right to the hereditary possession and usufruct of the soul, so long as they render a 
certain portion of the produce of the land, ın kind or money, as public revenue , and whether rendered 
ın service, ın money, or in kind, and whether paid to rajas jaghirdars, zemindars, poligars, mootah- 
dars, shrotriyamdars, inamdars or Government officers, such as tahsildars, amıldars, amins, or tanna- 


dars, the payments which have always been made by the ryot are universally termed and considered 
the dues of the Government” 


The Board in Chidambara Swaprakasa Pandara Sanmdhigal v. Veerama Reddı?, 
quoted the above well-known statement apparently with approval but 
left ıt without any comment, obviously because it had been already decided by 
the Board in Suryanarayana v Patannal that in an ejectment suit brought 
by an inamdar against the cultivating ryot no presumption in law exists that 
the grant conveyed only the melvaram, and the decision was accepted as not 
open to any question 


Their Lordships will now proceed to consider how the question as to the 
onus of proof raised ın the first question before the Board should be decided 
when the merits of the case are examined, without any reference to the supposed 
presumption in law that an inam grant conveys only melvaram rights which 
has now been held not to exist o Admuttedly, no question strictly relating to onus 
of proof as such, arose for decision in Suryanarayana v Patannal ‘That case 
only dealt with the presumption in law as regards the nature of the interest that exists 
in lands granted in mam In that case, the ryots clarmed rights of permanent 
occupancy under section 3 (2) (d), Madras Estates Land Act They contended 
that the grant to the agraharamdar (the subject-matter of the suit was an agraharam 
village) was of the land revenue alone and relied on a presumption that such a 
grant was so restricted. The Madras High Court in Suryanarayana v. Patanna3 
held that 


“ The presumption is that an inamdar, like a zemindar, is not the owner of the kudivaram right,” 


and that “ the presumption 1s the same whether the grant of the mam was by Government or by a 
zemındar ” 
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It was pointed out that the rule would apply whether the imam is a major 
ınam or a minor inam ın a village 


In appeal that decision was set aside by the Board ın Suryanarayana v Pat- 

anna! m which ıt was held that 
“There 1s no presumption ın law that the grant of an mam by a Natıve Ruler prior to British 
Rule conveyed only the melvaram (Revenue due to the State) ” 

The subsequent decisions of the Board ın Upadrashta Venkata Sastrulu v. Dwi 
Seetharamudu® affirmed and developed the above rule by adding to ıt another 
rule, wz, that 

“ Bach case must therefore be considered on its own facts , and in order to ascertain the effect 
of the grant resort must be had to the terms of the grant itself and to the whole circumstances 
so far as they can now be ascertained ” 

The question of onus was first pointedly referred to by the Board in Chidam- 
bara Swaprakasa Pandaa Sannidmgal v Veerama Reddı3, where after referring to the 
above cases 1t was pointed out that 

“ When the entire evidence on both sides 1s once before the Court the debate as to onus 1s purely 
academıcal” 
and the Board referred to the decision ın Sethuratnam Ayar v Venkatachala Goundan*, 
where, with reference to the facts of that case, ıt was stated that: 

€ "The controversy had passed the stage at which discussion as to the burden of proof was per- 
tınent , the relevant facts were before the Court, and all that remained for decison was what inference 
should be drawn from them ” 

Observations to the same effect were made ın Mohammad Aslam Khan v Feroze 
Shah5, though not a case between landlord and tenant, where Sir Lancelot Sander- 
son said 

“ A question was raised as to the party upon whom the onus ın respect of this matter rested 
‘Their Lordships do not consider it necessary to enter upon a discussion of the question of onus, because 


the whole of the evidence ın the case 1s before them and they have no difficulty ın arriving at a con- 
clusion ın respect thereof” 


Where no difficulty arises ın arriving at a conclusion, as in the cases above- 
mentioned, the question respecting the onus recedes into the background but where 
the Court finds ıt difficult to make up its mind the question comes to the foreground 
and becomes the deciding factor In Yellappa Ramappa v Tabbannağ, Lord Shaw 
said 

“İn any case onus proband: applies to a situation ın which the mind of the Judge determining 
the suit 1s left ın doubt as to the point on which side the balance should fall ın forming a conclusion. 
It does happen that as a case proceeds the onus may shift from time to tıme Ə 

VVhat ıs called the burden of proof on the pleadıngs should not be confused 
with the burden of adducing evidence which 1s described as “ shifting”. The 
burden of proof on the pleadings never shifts, 1t always remains constant [see Pickup 
v Thames İnsurance Co "| These two aspects of the burden of proof are embodied 
ın sections 101 and 102 respectively of the Indian Evidence Act, section Io1 states : 

“ Whoever desires any Court to give judgment as to any legal right or hability dependent on 
the existence of facts which he asserts must prove that those facts exist 

When a person 1s bound to prove the existence of any fact, ıt 1s said that the burden of proof 
hes on that person ” 


Section 102 states 


“The burden of proof in a suit or proceeding lies on that person who would fail if no evidence 
at all were given on either side ” 
—. .—— ——————————————————————--——--—-————--—-- 
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This section shows that the mutial burden of proving a piuna facie case in his 
. favour 1s cast on the plamtiff , when he gives such evidence as will support a prima 
_facie case, the onus shifts on to the defendant to adduce rebutting evidence to meet 
the case made out by the plaintiff As the case continues to develop, the onus 
may shift back again to the plaintiff’ It is not easy to decide at what particular 
stage in the course of the evidence the onus shifts from one side to the other. When 
after the entire evidence 1s adduced, the tribunal feels ıt cannot make up its mind 
as to which of the versions 1s true, ıt will hold that the party on whom the burden 
lies has not discharged the buiden , but if 1t has on the evidence no difficulty in 
arriving at a definite conclusion, then the burden of proof on the pleadings recedes 
into the background 


How the above rules relating to onus operate in a case 1s thus described by 
Lord Dunedin in Robins v National Tiust Co, Lid1- 


“ Theır Lordships cannot help thinking that the appellant takes rather a wrong view ot what 
as truly the function of the question of onus ın such cases Onus 1s always on a person who asserts 
a proposition or fact which 1s not self-evident ‘To assert that a man who 1s alive was born requires 
no proof "The onus 1s not on the person making the assertion, because ıt 1s self-evident that he had 
been born But to assert that he was born on a certain date, if the date 1s material, requires proof , 
the onus 1s on the person making the assertion Now, ın conductıng any inquiry, the determining 
tribunal, be ıt Judge or jury, will often find that the onus 1s sometimes on the side of one contending 
party, sometimes on the side of the other, or as it is often expiessed, that in certain cıcumstances 
the onus shifts But onus as a determining factor of the whole case can only avıse if the tribunal 
finds the evidence pro and con so evenly balanced that 1t can come to no such conclusion Then the 
onus will determine the matter But if the tribunal, after hearıng and weighing the evidence, comes 
to a determinate conclusion, the onus has nothing to do with it, and need not be further considered ” 


Their Lordships may here observe that in shifting the burden from one side 
to the other by adducing evidence, parties may iely on presumptions ın law, which 
are really inferences of fact, ın place of actual facts If there was a presumption 
m law that an inamdar was the owner of both kudivaram and melvaram interests 
in the land then he could rely on that presumption to discharge the initial burden 
of proof that Jay on him to prove his title to eyect In this sense the presumptions 
arising from law are connected with the question of onus of proof 


It 1s settled law that in a suit for eyectment the burden of proof les on the 
plaintiff to show that he has a right to eject the defendant before the onus 1s shifted 
to the defendant to prove that he has a rıght of permanent occupancy Their 
Lordships have now to see whether this rule has been departed from ın the decision 
in Nanapılla Maiakayar v Ramanathan Chettiar? In that decision, as already 
poimted out, Sır John Edge said 


“€ It cannot now be doubted that when a tenant of lands ın India, in a suit by his landlord to 
<ject him from them, sets up a defence that he has a right of permanent tenancy in the lands, the onus 
of proving that he has such right ıs upon the tenant ” 


In the present case relying on the above statement, King, J , has—as already 
stated—held that since the defendants clarmed a right of permanent occupancy 
in the lands the onus of proving that they had such right lay on them and that 
since they failed to prove that they had such rıght, the plaintiff ış entitled to eject 
them—no matter whether he (the plaintiff) has proved that he has such a right ’ 


İn .Vaznağıllat: Marakayar v Ramanathan Chetiar®, their Lordships stated as 
follows, ın paragraphs g and 4, the facts of the case, and the principle mentioned 
above, referring to two decisions on which that principle was based 


“ "The lands ın respect of which a decree of eyectment has been made ın each suit are part of the 
village of Mangal ın Tanjore, and are part of the endowed pı operty ofthe temple Itisnot disputed 
that the defendants were tenants of the temple of lands to which the suits relate, nor 1s it now disputed 
that they recetved notices to quit The defendants admit that the melvaram rights in the property 
“nn question are vested ın the temple, but their case 1s that the kudiwaram rights in that pioperty are 

evested ın them and never were vested ın the temple, and thev claim that they have permanent rights 
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of occupancy ın the lands under section 6 of Madras Act I of 1908, and also independently of that 
Act” (Paragraph 3) 


“ It cannot now be doubted that when a tenant of lands ın India, ın a suit by his landlord to 
eject him from them, sets up a defence that he has a right of permanent tenancy ın the lands, the onus 
of proving that he has such right 1s upon the tenant Tn Secretary of State for India in Council v Luch~ 
meswar Singh*, ıt was held that the onus of proving that they had a permanent right of occupancy 
in lands was upon the defendants, who alleged it as a defence to a suit by their landlord to eject them, 
and that proof of long occupation at a fixed rent did not satisfy that onus ; and ın Seturatnam Azer 
v Venkatachala Goundan?, ın a suit bv landlords for the ejectment of the defendants from lands 
ın a ryotwart distiict in Madras, the giving of notice to quit not being disputed, it was held that the 
77 owe that the defendants had rıghts of permanent occupancy was upon them” (Para- 
graph 4 

, Instead of making the presumption that the landlord is the absolute owner 
of the land and dealing with the case on that assumption their Lordships proceeded 
to consider the terms of the grant, and after finding that the melvaram and kudi- 
varam interests in the land were at some time granted to the temple, they began 
to consider 


“ whether the defendants have proved that they, or those through whom they claim title as 
occupiers of the lands ın suit, obtained at any time a right of permanent occupancy ın the lands ” 


This being their method of approach to the case ıt seems to their Lordships 
that as pomted out ın Zamındar of Parlakımedı v. Ramayya*, 

“ when the principle above mentioned was laid down . the words ‘tenant of lands’ 
must mean ‘ tenant of lands belonging to his landloid ’, that ıs to say, that the landlord has a right 
not merely to the melvaram but to the land itself In this view the two judgments Chidambara Sıva» 


prakasa Pandara Sannidhigal v Veerama Reddi* and .Namağılla: Marakayar v Ramanathan Ghettrar® are 
not inconsistent ” 


A close examination of the éwo decisions relied on by their Lordships in support. 
of the principle stated by them, and also of the facts of the case as dealt with by them, 
show clearly that the usual rule as to the burden of pıoofın an eyectment suit has 
not been in any way departed from by their Lordships 


In Secretary of State for India ın Council v Luchmeswar Singh1,—the first case 
relied on by their Lordships... . they state thus . 


“The Government undoubtedly are tenants of the Darbhanga Raj It 1s for them to show why 
the landlord may not recover , If we could not find out the origin of these things, 
there would be strength ın that argument But as the origin of them 1s known the argument loses 
its force ” 


In the above case the Government who had been let into possession of a village 
by a Raya for a İrmited purpose claimed a permanent right of occupancy İt was. 
uightly held that a person let into possession should prove that he had a permanent 
right of occupancy 


In Sefuratnam Atyar v Venkatachala Goundan?, which dealt with a dispute 
between a pattadar and a ryot in a ryotwari tract, Sir Lawrence Jenkins observed 
as follows * 


** The plaintiff’s title was conceded, and the notice by which he purported to termmate the 
defendants’ tenancy was not disputed It was also admitted that the defendants held under, 1f not 
from, the plaintiff To resist the plaintiff’s clan the defendants set up a permanent tenancy or an 
occupancy right ın themselves. If this was not established then the defendants must fail, and to 
adopt the language of section 101, Evidence Act, as the defendants were bound to prove the existence 
of their permanent tenancy or occupancy right, the burden of proof as to it lay on them ” 


In the above cases, 1t was either admitted or found as a fact that the tenants 
had been Jet mto possession by the landlord who was the absolute owner When 
the tenant claims rights of occupancy ın such circumstances their Lordships, ın 
Naınafpıllar Marakayar v Ramanathan Chettiar®, laid down the principle that the 
burden will be on him to prove that he has such rights. 
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Read ın the light of the above cases the decision ın Namapılla Marakayar v. 
Ramanathan Chettiar? by which the burden of proving occupancy right was 
thrown on the defendant did not enunciate any rule as to burden of proof in- 


consistent with the decisions in Chidambara Sıvapıakasa Pandara Sannıdhıgal v. Veerama 
Redd:?. 


In this connection ıt may be stated that it ıs not correct to say, as was boldly 
argued, that a ryotwarı pattadar has no proprietorship ın the land he holds under 
the Government In his Land Systems of British India, Baden-Powell gives the 
following definition of the ryotwarı system * 


“ A system of land revenue administration in which there is no middleman or landlord over 
the individual ryots, who are severally liable for the land revenue assessment on the holding ” 


Again, quotmg from the Settlement Manual from Madras, he describes the 
ryotwari system as follows 


€ Under the ryotwarı system every registered holder of land 1s recognised as its proprietor He 
1s at liberty to sub-let his property or to transfer 1t by gift, sale or mortgage He cannot be ejected 
by Government so long as he pays the fixed assessment, and has the option of (annually) increasing. 
or dımınıshıng his holding or of entirely abandoning ıt The ryot under this system 1s virtually 
a proprietoi under a simple and perfect title, and has all the benefits of a perfect lease without its 
responsibilities ” 


In this system of land holding 


“ıt mav be assumed that the Pattadar ıs the owner of the kudivaram right, as opposed to 
the melvaram night which is vested ın the Government ” Veeranan Ambalam v Annaswamt A+yar? 


The settlement by the Government under the ryotwarı system was with the 
actual cultivator , under Regulation XXV of 1802, it was with the zemindar, 
who had the right of receiving rent from persons who were in occupations of lands. 
It is familiar knowledge that pattadars under the ryotwari system let out the land 
for cultrvation to under-ryots When such under-ryots claim rıghts of occupancy 
the burden of proving that they have such rights would necessarily be on them. 
It was in connection with the claims made by such ryots that the Board observed ın 
Setwainam Aryar v Venkatachala Goundan*, that 


“ Permanence is not a universal and integral incident of an under-ryot’s holding , if claimed, 
ıt must be established This may be done by proving a custom, a contract, ol a title, and possibly 
by othe: means > 


Language very sımılar to the above was used ın sımılar Madras cases ın des- 
cribing the claim of an under-ryot ın ryotwarıland In Cheekatı Zamindar v Ranasooru 
Dhora5, Subramanıa Ayyar, J., referred to a decision by Collins, CJ and Muttu- 
sami Ayyar, J, ın which the position of under-ryot ın ryotwar land was thus 


described : 


“ Admittedly the village ın suit is a taraf village of which the temple 1s the registered proprietor 
entitled to both the melvaram and the mırasvaram as against the appellant This being so the claim 
of an occupancy right as overriding the proprietor’s right to cultivate his own land 1s of a special 
character, and as such, ıt 1s one which the party seeking to derogate from the oıdınary incidents 
of property 1s bound to establish Ordinarily the mırasıdar or proprietor in a taraf village has the 
right of cultivation also and he1s therefore at liberty to arrange for it from time to tıme either by grant- 
ing leases or letting it to purakudies for varam or under what 1s usually called the panna system1 
by means of labourers who afe paid wages 1n grain ” 


Subramania Ayyar, J , added 


“ In other words, the view of the learned Judges was that permanent holdings under ryotwar 


proprietors being unusual and exceptional, the onus 1s on the party setting up such a special kind of 
holding ” 


The cases which arise between ryotwarı pattadars and their under-ryots are 
not ız point in disputes between inamdars and cultivating ryots 
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The principle of the burden of proof laid down ın Mamapıllai Marakayar v. 
Ramanathan Chettar1, when read ın the light of the facts of the case also, does 
not appear to contravene the rule that ın a suit for eyectment the imtial burden 
lies on the plaintiff to prove that he has the title to immediate possession The 
lands in respect of which a decree ın eyectment was sought were the endowed 
property ofa temple Itisstatedin para 3 of the yüdgment that “ıt 1s not disputed 
that the defendants were tenants of the temple ” The tenants were let into 
possession ‘under muchilikas executed by them (p 354) After referring to the 
muchilikas their Lordships state significantly that 

“In 1870 Sır GC H Scotland, CJ, held that when a tenancy in the Presidency of Madras 


commenced under a termmable contract there was nothing to prevent the landlord fiom ejectmg 
the tenant at the end of the term from the lands which had been let to him ” 


Lower down. they state : . 


“ No tenant of lands in India can obtain any right to a permanent tenancy by prescription in 
them against his landlord from whom he holds the lands ” 


The above references show ın what light the position of the tenant was regarded 
by their Loidships ın the rule stated by them ın Naznağıllar Marakayar v Ramanathan 
Cheitrar? 


To summarise The decisions above discussed, and the facts of the case 
show clearly that the word “ tenant ” ın the principle stated by their Lordships 
in Mamapılla Marakayar v Ramanathan Chettia 1, should be read as explained 
in <anunda of Palakimdı v Ramayya?, ın the stricter sense of persons who 
had been let into possession by a landlord The term does not apply to tenants 
ın the looser sense of the word as those in cultivation of land, the origin of whose 
rights is not known 


The view expressed in Zamındar of Parlakimed: v Ramayya?, as regards 
the scope of a decision in Naimapilla: Marakayar v. Ramanathan Chethar1, was 
accepted by Pandrang Row and Venkataramana Rao, JJ , ın Jagannatha Pilla v. 
Ramanathan Chettiar? and agam by Venkataramana Rao, | , ın Lakshmana Reddar v. 
Ellinganarckenpatiy Kumara Kol*. The learned Judges differed from the decision 
in Ayyangars v Penakaruppa Thevan5, reed on by King, J, as containing 
the correct interpretation of the rule stated ın Nammapıllar Marakayar v Ramanathan 
Chettiar} 


In Basıruddın Sarkar v Sahebulla Pramamk®, Mükern and Mallık, JJ , took the 
same view of the Privy Council decision as ın Zamındar of Parlakımedı v Ramayya?. 
‘The learned Judges observed 


“İnan action ın eyectment one of the things that the plaintiff must prove is his title to umme- 
diate possession This is a proposition as old as the hills In a case where the defendants’ tenarcy 
1s admıtted—an admission that involves the admıssıon of the defendants’ right to be ın possession— 
the plaintiff must necessarily establish as to how he 1s entitled to possession , ın other words, how the 
tenancy has come to an end ” 


After referrıng to the two decisions of the Board in Setwainam Ayyar v. Venkata- 
ehala Goundan’, and Namapılla Marakayar v Ramanathan Chethar?, they stated 
as follows : 


“İn my opinion, the decisions of the Judicial Committee do not indicate that their Lordships 
€ver intended to depart from these elementary rules In both the caces, the plaintiff’s title to the 
lands was conceded, and notices by which the defendants’ tenancies were terminated were not disputed 
In neither case had anv giant been alleged, asserted, or admitted on behalf of the plaintiff, but 
inasmuch as the defendants had been ın occupation on payment of rent, a tenancy from year to 
year terminable on notice was all that was conceded ” 
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Before proceeding further, one more case—already refered to—remains 
to be discussed In Ayyangars v. Periakaruppa Thevan!, the plaintiffs wee 
grantees of ryotwarı lands That decision was passed ın Letters Patent appeal 
by Wallace and Odgers, JJ, reversıng the decision of Phillips, J, who held, as 
already pomted out—followmg his own deciston—in Zamindar of Parlakemed v. 
Ramayya*, that the words “‘ tenant of land ” ın the principle stated in Narnapillar 
Marakayar v Ramanathan Chettar?, must mean tenant of lands belonging to 
his landlord The latter decision does not seem to have been cited before 
them The apparent conflict between the decision ın Chidambara Sıvapı akasa Pandara 
Sanmdhigal v Veerama Reddit and Naınapılla Marakaya v Ramanathan Chethar? 
is noted by the learned Judges but was ignored on the ground that the latest 
decision binds the Court and that decision must be followed The entire judg- 
ment is not before them Lordships, but from the extract given ın the judgment 
of the High Court, the ground on which the decision was based seems to be fairly 
clear Wallace, J , who delivered the leading judgment, after stating that one 
who admits that he 1s a kudivaramdar admits also that he 1s a tenant of the 
melvaramdar, obsei ved 

“ "That being so, the defendants (tenants) by their admission that they pay melvaram to the 
plamtıfis admit that they are tenants of the plaintiff§ On that relationship the plaintiffs have a 
prima facıe right to eyect them, and as the Privy Council has laid down the onus therefore rests on the 
defendants to show that they possess such right of occupancy in their holdings as will prevail against 
the plaıtıff s pruna fave right to eject ” 

This reasoning 1s open to two objections In the first place, ıt ignores the 
true conception of the relatıonshıp between landlord and tenant in India ın lands 
held under ınamdars, zamındars and such proprietors, well described by Subra- 
mama Ayyar, J, m Venkalanarasımha Naidu v Dandamudı K>tayya®, wherein, after 
pointing out that there 1s no substantial analogy between Englısh tenants and 
Indian ryots and citing the following passage regarding the nature of the rights 
of the ryots m India in the Presidency of Madras already quoted by their 
Lordships 

“ Whether rendered ın service, in money or in kind and whether paid to rajas, yagırdars, zamın- 
dars, polıgars, mutadaıs, shrotrıyamdaıs, mamdars or to Government officers, such as tahsıldars, 
amıldars, amıns or thanadars, the payments which have always been made are universally deemed 
the dues of Government ” 
observed as follows . 

“To treat such a payment by cultivators to zamındaıs as “rent” ın the strict sense of the term 
and to imply therefrom the relation of landlord and tenant so as to let in the presumption of law 
that a tenancy ın general ıs one from yar to vear, would be to introduce a mischievous fiction destruc- 
tive of the rıght of great numbers of the cultivating classes ın this province who have held possession 
of their lands from generation to generation ” N 

Further comment on the above observation 1s needless It may be mentioned 
that the passage quoted above which—as already stated—ıs from the proceedings 
of the Board of Revenue, dated 5th January, 1818, was referred to ın Chxdambaa 
Swaprakasa Pandara Sannıdhıgal v Veerama Reddı*, with approval by their Lordships 
as correctly describing the positior of cultivating ryots m the agricultural economy 
of Southern India 

Secondly, ıt also ignores the principle laid down by the Board that when 
an ınamdar comes to Court alleging that he owns both the warams, no presumption 
can be drawn ın his favour or against hım, but that the whole case should be decided 
on its own merits without resorting to any presumption 

King, J , after referrmg to the previous decisions, dissented from the view of 
Namagıllat Marakayar v Ramanathan Chethar? taken ın Zamındar of Parlakımedi v. 
Ramayya? and concluded saying that " ” 

‘Whether 47 Madras (/Vamnağıllat Marakayar v Ramanathan Chethar, be held inconsistent 


with earlier Privy Council decisions or not” 
eee eee 
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he 1s satisfied that the structure of the judgment in Nainapulla: Marakayar v Rama- 
nathan Chettrar+ leads to the conclusion that the proposition of law as regards the 
burden of proof stated therem 1s a general proposition Their Lordships have 
already dealt with the previous decisions They need only add, with respect 
to the learned Judge, that the judgment of their Lordships ın Naznapilla: Marakayar 
v Ramanathan Chetharl read as a whole doesnot im their view support the 
conclusion arrived at by him 


After a consideration of the decisions brought to their notice their Lordships 
hold that in the circumstances mentioned in the first point arising in this appeal, 
for the reasons mentioned above the burden of making out a mght to evict the 
defendants ın the suit lies on the plaintiff 


Their Lordships will now proceed to consider whether, on the evidence ın the 
case, the burden has been discharged 


The evidence given by the parties 1s somewhat scanty. Generally stated 
the plaintiff supported his case by his own testimony, the testimony of two witnesses, 
very brief indeed, one lease deed R, dated 1908, other lease deeds, S series and 
T series, extracts İrom the inam fair registers and other registers, and notices sent 
to the defendants some of which bad been refused by them. S series consist of 
lease deeds S to S-5, each of which had been executed for five years commencing 
from 1913, and S 6toS 13, each of which was for ten years commencing from 
1918. ‘These were renewals of the time-expired five year leases OT series were 
each dated 1932 


The defendant exammed two witnesses, one of whom was defendant 1 
They mainly relied on thew immemorial cultivation of the suit lands, spoken to 
even by the plaintiff’s witnesses They also stated that they were illiterate, and 
the lease deeds were not read over to them 


Both sides also relied on general circumstances relating to the holding as 
throwing light on the nature of their respective rights in the land 


It was conceded by both parties in the Courts ın India that the extracts from 
the various iegisters filed by the plaintiff do not throw any light on the question 
whether the grant was of one waram only or of both warams In support of 
his claim the plaintiff mainly relied on certain stereotyped statements made by 
the defendants ın the various lease deeds executed by them No lease pnor to 
the year 1908 has been filed The terms of the lease deed R, are non-committal 
and are of such a nature as has been held not to contain any admission that the ryots 
have no rights to the kudivaram interests in the land Terms appearing in S to S-5 
deeds, such as “ The land belongs to you and has been in your enjoyment with 
absolute 1ights ” “ If I fail to deliver rent on due date, I shall pay the value of the 
paddy ın arrears”? “At the expiry of the terms in the khath, I shall deliver up 
possession of the land ” do not necessarily show that the landlord owns kudivaram 
rights ; nor are they necessarily inconsistent with the defendants’ claim to possess 
occupancy rights ‘There 1s no statement in any one of them that the landlord 
ıs entitled to eject the executants, nor is there any evidence that anyone ever quitted 
the lands ın his possession Another statement that “ you have delivered possession 
of the land to me ” which would, if true, be valuable, is unfounded, as there is no 
evidence of any kind to show that the landlord at any time put the ryots in posses- 
sion of the land More important than the above, 2f they can be acted upon are the 
statements ın some of the renewed leases S-6, 5-8, S-11, S-12, S-13, wherein the 
executants say that the landlord has “ melvaram and kudivaram interests’? in 
the land These specific statements, absent in the previous leases, appear, for 
the first tıme ın the renewed leases "The ryots are admittedly illterate ; there 
is force ın the observation of Horwill, 7, that “ıt is always difficult for poor and 
ignorant ryots to fight an mamdar in a matter of this kind” In estimating 
the value of the stipulations and admissions made by tenants in the written muchi- 
lıkas executed by them, cautionary observations repeatedly made by learned 
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Judges should always be kept ın mınd Dealing with registered leases executed 
by tenants ranging from 1903 to 1gII, it was observed ın Peravalle Kotayya v Ponna- 
pall: Ramakııshnayya! 

“Tt is a well-known fact that the zamindais and mamdais anticipating tenancy legislation 
had been trying by all possible means to deny occupancy rights to the tenants and to pievent acqui- 
sition of occupancy 1.ghts by the tenants and for that purpose have been taking muchılıkas with 
recitals ın and by which the tenants stipulate to surrender possession to the landlord at the end of the 
term İt has always been held that fiom such a stipulation ıt is unsafe to presume absence of occu- 
pancv Lıghts m the tenant The value of these leases will also be much discountenanced if it 1s proved 
that the tenants fiom whom these leases were taken were ın occupation of the said lands on the dates 
of the said leases ği 

Admıttediy the defendants were in possession of the land when they executed 
the leases ın question ‘The practice resorted to by zemindars of takmg muchı- 
likas from tenants negativing the existence of occupancy iights is thus referred 
to by Wallis, C.J. (as he then was) in an earlier decision, Çanında of Chellağallı 
v. FRayalabat:” 

“ İn this connection it 1s to be borne 3n mind that numerous instances have come before the Court 
ın which subsequent to the decision of the Chockalinga’s cas.3 zamındars succeeded ın inserting ın pattas 
and muchılıkas terms negatıvıng the existence of occupancy right ” 

In the above case the claim of the zemindar to treat certain lands as his “ pri- 
vate land ” based on the admissions to that effect contamed ın the muchulıkas 
executed by tenants was negatived 


Their Lordships cannot neglect the consideration that a ryot, so long as he 
is not evicted, might be prepared to sign anything, and that the evidential value of 
such a contract should be judged accordingly 


Their Lordships will only add that this attitude might be modified if such 
statements ın the leases were supported by other circumstances which—as they will 
show presently—do not exist m this case After careful consideration their Lord- 
ships think it is unsafe to act upon the statements and admussions contained ın the 
S series lease deeds. In considering the evidence as a whole, these have not sufficient 
weight to 1ebut the presumptions ın favour of the defendants arising from the other 
circumstances in the case 


Coming to T series (extracts from registered khaths) executed by the tenants, 
relıance is placed on T-1 to T-6 which refer to the full kudivaram and melvaram 
vights obtaıned by the plaıntıff from the Inam Commissioners under mam title 
deeds It is well known that ıt was not within the scope of the duties of the İnam 
Commissioners to define the relations between the landlords and their tenants. 
Reference may here be made to the Madras Act IV of 1869 (already quoted) which 
was specially enacted by the Legislature to make ıt clear that nothing contained 
ın any ttle deed issued to a land owner by Inam Commussioners . 


“ shall be deemed to define or limit or destroy the rights of any description of Jandholders or 
occup.ers of land from which mam is derived . > 


Further, ıt does not appear that ali the defendants on record have executed 
‘ease deeds like the T series deeds Their Lordships were informed ın answer 
to a question that the deeds filed relate only to 6 defendants, one of whom the 
executant of T-5 1s the father of 3 others who are mors Whether the others have 
executed sımılar deeds 1s not known However this may be, ıt follows from what 
has been already stated that these deeds are ineffective in supporting the claim 
of the plaintiff 


The oral testmony of the plaintiff’s witnesses and the other documents do 
not advance the plaintiff’s case 
Cncumstances of a general nature relating to the holdmg relied on as throw- 


ing lıght on the nature of the plaintiff's rights ın the land are not many, and the 
anferences deducible therefrom are not sufficiently convincing 
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In the course of his discussion of the question whether the tenants have made 
out that they have any occupancy 1ights in the land, Krıshnaswami Ayyangar, J, 
relers to circumstances which in his view aie destructive of the tenant’s rights. 
Their Lordships think that these circumstances might in another setting be taken 
in the plaintiff s favour but ın the present ınstance they do not, in their Lordships’ 
view, support his clam The learned Judge says 
“ Gons.dering the nature of the khaths executed by the tenants the provision contained in 
them for the payment bv the ınamdar of charges for the repairs of the ridges, the fact that the rents 
have been raised from time to time and the fact that there 1s no proof of dealings by the tenants by 


sales, mortgages or otherwise it seems to me that the only reasonable ınference :s that the tenants. 
have failed to make out that they have any occupancy rıght in the land” 


The provision contained in the khaths for the payment of chat ges by the mamdar 
stands on the same footing as the other provisions ın the khaths which their Lord- 
ships have already considered İn addition, it may be pointed out there 1s no 
rehable evidence that the landlord has paid for any repairs, (See para 22 of the 
Subordinate Judge’s judgment) As regards the payment of increased ient Horwill, 
J, observes 

“ The learned Suboi dinate Judge has held that the rent paid by the tenants has always been the 
same and that although ın muchilikas from 1913 onwards the tenants agreed to pay increased rent, 


yet they never in fact paid it Although this can be spelt out of the oral evidence and may be true, 
this 1s not at all clear from the documentary evidence ” 


Krishnaswamı Ayyangar, J., apparently accepted the payment of increased rent 
as proved. Accepting the evidence that increased rent has been paid by some 
tenants, its importance has to be considered along with the othe: cucumstances 
of the case , when such payments are made by cultivators whose families have been 
ın possession of land from time ımmemorıal they may well be attributed to a dese 
on their part to cling to the land of their ancestors at all costs Illiterates as they 
are, they may not have realised that such payments may be used against them to 
force them out of the land at some future date There is no evidence that rents 
have been increased ın the case of all the tenants or that the ıncreased amounts 
were paid by more than a few What 1s important 1s that no tenant has been at 
any time ejected from his land In such circumstances the payment of increased: 
rents loses much of its force as a factor for consideration Dealing with property 
by the tenants by sales or mortgages, if proved, will be indicative of the existence 
of kudivaram interest in them If the tenants had no need to raise money, by 
mortgaging or selling the property, proofs will not exist of such dealings with the 
property, but what is emportant for the present purpose 1s that from the absence of 
such dealings, no inference can be drawn in support of the plaintiff’s clarm 


The circumstances m favour of the defendants in considering the evidence 
as a whole are, (1) the grant was to a non-resident Brahmın ; (2) none but the 
members of the two families who constitute the entire body of the cultivating ten- 
ants has been ın possession of such lands ; and (3) various partitions and consequent 
divisions of the property that have taken place have been recogmised by the Inamdar. 


Although there 1s no longer any presumption that a grant to a non-resident 
Bıahmın 1s of the melvaram only, their Lordships say ın Seethayya v Somayajulut 


© The Brahmins represented by the grantee were learned Brahmıns apparently not 1esıdent in 
the Village granted but resident about two miles away This circumstance by itself is by no means 
conclusie At the same time, it appears to then Lordships to make it more probable that the grant 
was m the nature of an endowment of revenue rather than of land for the nurposes of cultuabon ” ( Tne italics 
are bv their Lordships) 


The learned Judge Horwill, J, applies the above observation of their Lordships 
to the present case by making the followmg significant remarks . 
© It might be possible for a petson resident only two mules away to attend to cultivation , but it 


would have been quite impracticable for any one living in Dantaloor ın Guntur district in 1677 to 
have done so” 
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Their Lordships agree with the above view. 


As observed in the course of this judgment, the suit land has been in the 
possession of the famılıes of the defendants for a long time ; and there 1s no evidence 
that they derived possession from the Inamdar Partitions of the property have 
been made by the families of the defendants without objection from the plaıntıff 
or his predecessors which would show that they were allowed to treat the property 
as their own ‘There is reference in the Subordinate Judge’s judgment to one 
Chintayya who “ gifted his share to his son-in-law M Ramayya ” and this Ramayya 
executed a khath S 13 ın favour ofa member of the Tangirala family (plain- 
tiff’s predecessor) ‘This would show that there was even a transfer to an outsider, 
though a relation, 1ecogmsed by the Inamdar The neutralising effect of all these 
factors has not been given any weight in the consideration of the evidence by 
Krıshnaswamı Ayyangar, J. 


On the evidence that has been placed before them, which 1s not conclusive, 
their Lordships aie not satisfied that the plaintiff on whom the burden lies to prove 
that he has a title to evict the defendants, has discharged his burden 


For the above reasons, their Lordships will humbly advise His Majesty that 
this appeal should be allowed, the decree of the High Court set aside with costs, 
the decree of the Subordinate Judge of Masulıpatam restored and the plaintiff's 
suit dismissed ‘The respondents must pay the costs of this avpeal. 

Solicitors for Appellant Messrs Douglas Grant © Co. 


Solicitors for Respondents Messrs Lambert and White 
KS. — Appeal allowed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR Justice Mack 


Salma Bı Petitioner 
o 
Mohammed Ebrahım Sahib Respondent 


Cuil Procedure Code (V of 1908), section 132 (1)—Muslim purdah ladıes if entitled to claim exemption 
from personal appearance in Court as of right 

The time has come when section 132 (1), Civil Procedure Code, should be given a fresh judicial 
interpretation to accoid with the customs and manners of the country which have greatly changed. 
As customs and manners stand to-day no Muslim lady or purdanashin lady has an absolute right 
to claim exemption fiom personal appearance ın Court It does not mean that no purdanashin 
lady should be examined on commission Whether or not this should be done would depend upon 
the facts of each case, the position of the lady in the litigation, the nature of the evidence she has to 
give and the circumstances ın which she 1s placed 

Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the District Munsıf, Tanjore, 
dated 22nd November, 1948in TA No. 854 of 1948,1n OS No 257 of 1948. 

G R Jagadısan for Petitioner. 

Respondent not represented 

The Court delivered the following . : 

JUDGMENT — he petition raises an interesting question of the scope of section 
132 of the Civil Procedure Code and the extent to which puidhanashin ladies 
and in particular Muslim ladies a1e exempt from persona] appearance in Colut. 
The learned District Münsif of Tanjore, Sri S Natarajan, dismissed a petition 
by one Salma Bı who filed a suit ın which she prayed for the divorce of her husband. 
under Act IX of 1939, for the examınatıon of herself and some of her witnesses 
who lıke her were stated to be gosha ladies on commission The District Münsif” 
observed that every allegation which can possibly be put forth ın a suit for divorce 
had been set forth ın the plaint The cogent reason he gave fo1 dismissing the 
petition was that the Court would lose the valuable opportunity of personally 
hearing the evidence of the plaintiff and her witnesses and watching their demea- 


A 





YCR 7 1729 Of 1948 rith August, 1949-- 


518 THE MADRAS LAW JOURNAL REPORTS. [1949 


nour The respondent who ıs the husband sought to be divorced makes no appeat- 
ance on this petition 


The learned advocate for the petitioner has argued the position at iength, 
and cited before me authorities from the year 1899 to support his contention that 
under section 132 of the Civil Procedure Code all Muslim women and purdhanashin 
ladıes can claim an absolute right for exemption from personal appearance ın Court 
Section 132 (1) reads as follows 


“ Women who, according to the customs and manners of the country, ought not to be compelled 
to appear in public shall be exempt from personal appearance ın Gout ” 


The earliest decision placed before me of the year 1899 is Mohesh ChundeT 
Addy v Manek Lall Addy) by Travelyan and Stanley, JJ , of the Calcutta High 
Court In allowing the application for the examination of a Hindu lady on com- 
mission Travelyan, J , made the following observation 


“On the materials before me, I think I shall be erring on the right side if I refuse to take away 
#rom her the privilege she is entitled to” 


The ground on which the privilege was sought to be taken away was the fact that 
the Hindu lady had appeared in Court ın 1884, where she was examined ın a palkı 
as a result of which she was outcasted Stanley, J , expressed himself averse to 
granting commissions for the examındtıon of witnesses not merely on account of 
expenses but also of their unsatısfactorıness. As he has observed 

“ the laws of evidence are often not adhered to, and the advantage of wva voce examination 
before the Court ıs lost”. 

He however agreed that ın that particular case a commussion should be 
assued for the examination of the Hindu lady on commission without compelling 
her personal appearance in Court 


The next decision in chronological sequence placed before me 1s Vallia 
Nacmarv 4 E R M M Mazyappa Ghettı?, by Srinivasa Ayyangar, J çın the year 
1925 There the view was taken that a gosha lady who 1s not allowed to appear 
in Court or in public places according to the custom of her community cannot be 
compelled to appear ın Court ‘This same view was taken bya learned Bench of 
the Allahabad High Court in Sunder Dev v Datta Tiaya Narhaı3, which laid down 
that the exemption of purdhanashin ladies from personal appearance ın Court 
granted by section 132 1s a right which no Court has power to refuse and applies 
to parties as well as to witnesses “That decision went to the length of holding 
that the words “ personal appearance ” under section 132 meant personal attend- 
.aance in Court ‘The same view has been taken by Gammainde and Ghose, jJ.,1n 
Rahımanessa Biv S K Halim* There 1s no Bench decision of our own High Court 
dealing with this matter My attention has been drawn to a decision of 1941 by 
Edgley, ./ , ın Azsan Lal Karkora: v Putshotham Das Halwasıya” ‘This followed the 
Bench decision of the Allahabad High Court ın substance, and held that a purdha- 
nashin lady should not be compelled to appear in Court personally or even attend 
‘Courts although she may have failed to observe the restraints of the pardha system 
on previous occasions In another case in Bi/asroy Serowjee In re, referred to by the 
leained District Münsif, Lort Wiliams, J , took the view that appearance ın Court 
was something different from attendance in Court He made the following obser- 
vation 


“TI think ‘appearance’ means that she shall not be compelled to come forth into view or 
become visible to the public gaze ” 


Ttis not easy to differentiate between personal appearance and personal attendance 


It ıs however difficult to be bound ın the year 1949 by decisions dating 


from the year 1899 as regards the interpretation of section 132, Civil Procedure 
sGode, which is essentially based on ““ the customs and manners of the country ”. 
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As I 1ead section 132 (1) 1t1s not the custom and manners or habits of a particular 
ındıvıdual lady which has to be taken into consideration or the customs and manners 
of a family or a small community but the “customs and manners of the country” 
as a whole. The Calcutta decision of 1899 in which Travelyan and Stanley, JJ > 
with obvious reluctance took the view, that purdhanashin women had the right 
of exemption from personal appearance in Court was based on a state of affairs 
which is widely different from that that ıs ın existence to-day. Customs and manners 
of a country are always changing. There can be no doubt that as regards the 
purdha customs there has been a change which can almost be described as revolu- 
tionary during recent years. Judges cannot but take judicial notice of Muslim ladies 
whose grandmothers lived in purdha appearing in Court as advocates arguing 
cases with considerable ability. As I read section 132 (1) ıt was not intended to bea 
rigid rule lasting for all time or till repealed intended to immobilise particular 
customs and manners. ‘The interpretation of section 132, as 1t appears to me, 
must depend upon the customs and manners of the country as they have evolved 
at the time Courts are called upon to mterpret it It would not be stretching the 
language of section too far to hold that the fiamers of the Act visualised a time in 
the future when the customs and manners of the country would so change that they 
could not be regarded as ın any way a prohibition of appearance, ın public of 
purdhanashın ladies or their personal appearance in Court The view that I am 
inclined to take 1s that the change in the customs and manners of purdah and 
purdhanashin ladies has of recent times become so great that the stage has been 
ıeached when a Court would be justified ın saying that according to the customs and 
manners of the country women can be compelled to appear personally in Court. 
In their own interests particularly as in the case of the present petitioner plaintiff 
seeking relief, 1t 1s manifestly desirable that they should make a personal appearance 
before the Judge trying the case and give their evidence before him. ‘The petitioner 
in this particular case 1s taking advantage of progressive and comparatively recent 
legislation which enables a Muslim lady to obtain a divorce from her husband, 
relief to which she was not previously entitled I do not desire to handicap her 
in the prosecution of her suit by her and her witnesses to be examined on commission 
by followmg judicial precedents which, with the greatest respect, I must consider 
to be out of date and no longer binding, 


A further consideration is that the state of purdah has itself undergone 
a considerable change from the hard ııgıdıty of 50 years ago to a comparatively 
lax state of puıdha enforcement In my own experience as District Judge for 
several years I do not recollect a single instance ın which I have allowed the examı- 
nation of a purdhanashin lady on commussion, particularly if she was a plaintiff 
or defendant, though if satisfied that she was gosha, I took every precaution ın 
Court to see that the Court was cleared ofall but the learned advocates and the Court 
officials when she gave her testimony 


In my opinion the time has come when section 132 (1) should be given a 
fresh judicial interpretation to accord with the customs and manners of the country 
which have greatly changed, and may be described so far as the custom of purdha 
is concerned to be ın a transitory condition ‘The view that I am inclined to take 
1s as customs and manners of the country stand to-day no Muslim lady or purdha- 
nashin lady has an absolute right to claım exemption from personal appearance ın 
Court I would not go so far as to say that no purdhanashın lady should be examın- 
ed on commission. Whether or not this should be done would depend upon the 
facts of each case, the position of the lady ın the litigation, the nature of the evidence 
she has to give and the circumstances in which she 1s placed. In a matter of this 
kind when the section itself 1s based on customs and manners of the country which 
cannot but change it 1s extremely difficult to fall back upon judicial precedents 
when customs and manners ın public opinion as regards them were widely dıffe- 
rent If we judges continue to follow judicial precedents of several years ago in 
hısmatter without keeping abreast of changing times we shall be exposing ourselves 
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to the criticism of being janıtars of the purdha system and acting as impediments 
ın the way of the emancipation of women from ıts confines 


The learned District Munsiff ın his order referred to the case of In re Bılasrop 
Serowjee*, and the observations of Lot Wilhams, J, with which, with respect, 
İ entirely agree that the examination of purdhanashin ladies ın Court can always 
be arranged with the mınımum of public appearance Ido not think I need give 
the learned District Munsif any further specific directions ın the matter Thisconces-- 
sion to purdhanashin ladies of cxamining them in camera 1s one which can and 
should be made to them during this period of transition of changing customs and 
manners ‘'here 1s another type of case ın which the appearance of purdha girls 
is absolutely necessary. I refer to the not infrequent cases in which they are wards 
of the Court and the Court has often to see them and question them on matters 
affecting their welfare It would be extremely difficult to allow the extreme posı- 
tion taken by the learned advocate for the petitioner that according to the customs: 
and manners of the country as they exist ın 1949 such pudhanashin ladies can 
claim complete exemption from any appearance in Court I see no grounds for 
any interference with the order passed by the learned Distiict Munsiff who has 
merely adopted the same procedure I have ınvarıabiy followed while trying 
suits as a District Judge for many years without, I may say, so far as I can 
remember, any civil revision petition being filed against my orders disallowing 
applications for examination of ihese Iadies on commission İn the circumstances 
I make no order as to costs 


VS -——.. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —Mr Justice SuBBA Rao AND MR JUSTICE SOMASUNDARAM. 


Dadı Appala Naidu and others . Appellants* 
U 
Kolluru Bhımalıngam and others Respondents 


Transfer of Property Act (IV of 1882), sectton 92—Dustinction between legal and conventional subrogation 
—Crucial date for application of doctrine of subrogation 


The distinction between legal subrogation and conventional subrogation 1s that in the case of the 
former the person having the pre-existing interest discharges the prior mortgage to protect his interest 
and by meeting an obligation in excess of his liability , whereas in the latter case, he would be dıs- 
charging only an obligation he had undertaken under a specific agreement (as for instance as a vendee- 
of 1tem of property) 


Lakshmi Ammal x Sankaranarayana Menon, (1935) yo M LJ 1 ILR 59 Mad 9359 (FB), 
Subbarayudu v Lakshminarasamma, (1939) ə MLJ 533, Hira Singh v Far Singh, ILR 1937 All 
880, Ra: Bahadur Bansıdhar Dhandama v Kauoon Mandar, (1938) [LR 17 Pat 666 and Kukaram 
Marwari v Muhammad Hossan . (1935) 1 R 62 Cal 677, reviewed 


It cannot be said that the crucial date for the application of the doctrine of subrogation 1s the 
date of the sale deed whereunder the vendees took upon themselves the obligation to discharge an 
existing mortgage ‘The foundation of the right to legal subrogation 1s the equitable principle of 
1€-imbursement and the right will arise only on the discharge of the prior mortgage and not earlier 
The fact that the vendee had also a puisne mortgage on the date of the sale to him 1s of no avail where 
on the date of the discharge of the prior mortgage the puisne mortgage had already been discharged 

Appeal against the judgment and decree of Patanjalı Sastrı, J, dated o 5th 
April, 1947,1nS A No 759 of 1945, preferred to the High Court against the decree 
of the District Court, Vizagapatam, in A S No 53 of 1944, preferred against 
the decree of the Court of the Subordinate Judge, Vizagapatam, in O S No. 27 
of 1942 


D. Narasmaju for D V Redd: Pantulu for Appellants. 


Y. Suryanarayana for Respondents. 
ee te a A Ne ee AM Mİ e ğa ee 
1. (1929) ILR 56 Cal 865 


*L PA. No 44 of 1947 : 26th July, 1949. 
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The Judgment of the Court was delivered by 

Subba Rao, 7 —Yhis ıs a Letters Patent Appeal against the judgment of 
Patanjalı Sastrı, J., and ıt raises a question of subrogation. 

On 6th August, 1924, one Jagandhara, the husband of the seventh defendant, 
executed a mortgage deed Ex. D-1 in favour of defendants 2 and 3 ın respect of 
item 4 of Schedule D annexed to the plaint for a sum of Rs.1,000 On 6th Sep- 
tember, 1924, he executed another mortgage deed Ex. P-1 in favour of defendants 
4.and 5 1n regard to items 1 to 3 for a sum of Rs. 750. He again mortgaged items 
I, 3 and 4 to defendants 2 and 3 under Ex D-2 dated 2gth June, 1930, for a sum 
of Rs. 500. On rith July, 1930, he boriowed another sum of Rs 1,670 and 
executed a mortgage deed Ex P-2 mortgaging items 1 to 5 On oth September, 
1933, by Ex D-10, defendants 2 and 3 transferred their interest under Ex D-1 
to the sixth defendant Under Ex D-11, dated 7th October, 1933, Jagandhara’s 
wife Mahalakshmi, being minor 1epresented by her father, executed a sale deed 
in favour of defendants 2 and 3 for a sum of Rs 2,500 conveying to them item 4 
of the plaint B Schedule The consideration for that sale deed was made up of 
three items : 

(1) Rs 1,710 due under the mortgage deed Ex D-1 which was assigned in favour of the sixth 
‘defendant The vendees undertook to pay this amount 

(2) The amount of principal and interest due under Ex D-2 executed by the vendor’s husband 
_Jagandhara ın favour of the vendees, ze, defendants 2 and 3 

(3) Rs 126-14-0, the amount received in cash 
“On gıst March, 1934, defendants 2 and 3 filed astatementin EP No. 788 of 1933 
wherein they admitted that Ex D-2 was discharged and the property was not 
subject to the mortgage. On 2gth August, 1938, defendants 2 and 3 paid to the 
sixth defendant the sum due under Ex D-1 and Ex D-1 (a) 1s the endorsement 
acknowledging the said payment İn execution of a simple money*decree 
against the mortgagors, items I, 2 and 5 were brought to sale and were purchased 
by defendant 3 on 2nd November, 1934, who, ın his turn, sold those properties 
under Ex D-7 dated roth September, 1938, to the first defendant. The plaıntıff 
is the assignee of the mortgage rights under Ex P-1 and Ex P-o. He instituted 
(OS. No 27 of 1942 on the file of the Subordinate Judge of Vizagapatam to enforce 
the two mortgages assigned in his favour Defendants 2 and 3 who became the 
-owners of item 4 claimed to be subrogated to the rights under the prior mortgage 
Ex. D-1 which they discharged The first defendant claimed ın respect of item I 
‘the right to fall back upon the prior mortgage Ex. D-2 as against Ex P-2 as his 
-vendor, the third defendant, who was the mortgagee of items 1, 3 and 4 under 
Ex D-2 purchased that item along with items 2 and 5 1n the Court sale of November 
1934. The learned Subordinate Judge rejected the claims of priority set up 
by defendants 1, 2 and 3; but the learned District Judge ın appeal allowed the 
two claims. The plaintiff preferred S A. No 759 of 1945 against the decree and 

judgment of the learned District Judge Patanjalı Sastrı, J , agreed with the 
learned Subordinate Judge and set aside the decree of the District Judge. With 
the leave of the learned Judge the defendants whose claims to priority were 
rejected, prefer this Letters Patent Appeal. 


Mr. Narasaraju, learned counsel for the appellants accepted the conclusion 
of the learned Judge ın regard to item 1 of B Schedule and confined his arguments 
only to item 4 of the plaint B Schedule He contended that defendants 2 and 3 
being the puisne mortgagees of item 4 before they purchased the said item under 
Ex. D-11 had a pre-existing interest ın the mortgaged property, and therefore 
were entitled to be subrogated under the first paragraph of section 92 of the 
Transfer of Property Act. The question raised in this appeal depends upon the 
‘construction to be put on sections gı and g2 of the Transfer of Property Act. 
The material provisions of the said sections read — 

“gı Besides the mortgagor, any of the followmg persons may redeem, or institute a suit for 
redemption of, the mortgaged property, namely :— 

(a) any person (other than the mortgagee of the interest sought to be redeemed) who has 
any interest m or charge upon, the property mortgaged or in or upon the right to redeem the same , 
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(2) any surety for the payment of the mortgage-debt or any part thereof , or 
(6) any creditor of the mortgagor who has ın a suit for the administration of his estate obtained 
a decree for sale of the mortgaged property 


g2 Any of the persons referred to ın section gt (other than the mortgagor) and any co-moit- 
gagor shall, on redeeming property subject to the mortgage, have, so faı as regards redemption, 
foreclosure or sale of such property, the same rights as the mortgagee whose mortgage he redeems 
may have against the mortgagor ol any other mortgagee 


The right conferred by this section 1s called the right of subrogation, and a person acquiring 
the same 1s said to be subrogated to the rights of the mortgagee whose mortgage he redeems 


A person who has advanced to a moltgagor money with which the mortgage has been redeemed 
shall be subrogated to the rights of the mortgagee whose mortgage has been redeemed, 1f the mortgagor 
has by a registered instrument, agreed that such person shall be sosubrogated ..... Gi 
Text-book writers treated the law conveniently under two categories (1) Legal 
subrogation or subrogation by operation of law, and (2) Conventional 
subrogation. Sır D F Mulla in his commentary on the Transfer of Property 
Act broadly states the two principles in the following manner 


“ (1) Legal subrogation, or subrogation by operation of law arises when a person who has 
in the property an interest of his own to protect, discharges a prior encumbrance 


(2) Subrogation 1s conventional when there 1s an agreement express or implied that the person 
making the payment shall exercise the rights and powers of the original creditor ” 


There was no comprehensive statement of law of subrogation in the Transfer of 
Property Act till section 92 was inserted by the amending Act XX of 1929. The 
first paragraph of section 92 deals with legal subrogation and the third paragraph 
provides for the conventional subrogation There was a lucid and exhaustive 
exposition on the interpretation of the provisions of this section by two judgments 
of this Court: one that of the Full Bench reported in Lakshmammal v Sankava- 
narayana Menon* and the other by a Division Bench reported in Subbarayudu v. 
Lakshminarasamma? It would be redundant if we attempted to re-state the law 
at any length It would be enough if we extract the principles embodied in those 
judgments and the judgments of other Courts following these yüdgments The 
distinction between paragraphs 1 and 3 of section 92 of the Transfer of Property 
Act has been succinctly brought out by Varadachanar, J, in Lakshmıammal v. 
Sankaranarayana Menon+ ın the following passage . 


€“ "There ıs a well-established distinction between cases ın which a person who has a pre-existing 
interest ın property pays off a prior charge on that property for the protection of his own interest 
and cases ın which a person acquires an interest ın property only by reason of his advancing money 
to pay off an existing mortgage debt İt seems to me that clause 1, section g2 must be held to relate 
to the first type of cases above referred to and clause 3 to the second type ” 

Venkataramana Rao, J, states the law to the same effect but in different terms. 
He says * 

“ "The first clause enunciates no new principle (ude section 74 of the Transfer of Property Act, 
since repealed) It applies to all persons who have an interest ın the equity of redemption and are 
under no personal obligation to discharge prior ıncumbrances Clause 3 has been enacted to confer 
a benefit on persons who advance money to discharge an incumbrance only ‘if the mortgagee has by 
a registered instrument agreed that such persons shall be subrogated? “The clause is intended to 
apply to all persons who acquire an interest ın the mortgaged property by advancing moneys to 
discharge prior ıncumbrances and there 1s no warrant for restricting the scope of that clause to persons 
other than purchasers or mortgagees ” 


In view of the observations of Venkatasubba Rao and Abdur Rahman, Amın 
Srimvasulu v. Damodaram?, throwing considerable doubt on the correctness of the 
aforesaid observations, Venkataramana Rao, J, had to consider the position 
ın greater detail ın his judgment reported in Subbarayudu v Lakshmi- 
natasamma?. After exhaustively considermg the case-law on the subject, he 
adhered to the view expressed by him in the Full Bench judgment, Lakshmiammal 
v Sankaranarayana Menon* At page 544 the learned Judge summarises the law 
under various aspects which may usefully be referred to. 


pe 


I. (1935) 70MLJ 1. TLR 59 Mad 359 2 (1939)2MLJ 533 
(FB) . 3 AIR 1938 Mad 779 ı 
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In Fora Singh v Far Singh}, Sulaiman, CJ , accepts the law as enunciated ın 
the Madıas decisions and states it ın his own words at page 893 as follows 


“ Now ıt ıs well known that subrogation can arise in two ways: (1) by agreement and (2) by 
operation of law Paragraph 1 deals with subrogation arising by operation of law and paragraph 3 
deals with subrogation by agreement İt is necessary that there should be an agreement for subro- 
gation, that the agreement should be in writing and that ıt should be a registered instrument. 
İt would be ımpossıble to hold that these two paragraphs overlap each other, for paragraph 3 
requires certain stringent conditions which are not found in paragraph 1 They must therefore be 
mutually eveluswe The basic difference underlyıng these two paragraphs consists in this that 
paragraph 1 refers to a person redeeming property and the third paragraph to a person who 
advances money with which a mortgage is redeemed ” 


Later on he states 


“ Where a person himself redeems a mortgage, that ıs to say, pays the mortgage money out of 
his own pocket and not melely discharges a contractual lability to make the payment, he ıs entitled 
to the rights of subrogation under paragraph 1 if he 1s one of the persons enumerated ın section gr, 
But where the person does not himself redeem the mortgage, that 1s to say, does not himself pay the 
money out of his own pocket in excess of his contractual liability but advances money to a mortgagor 
and the money 1s utilised for payment of a prior mortgage, whether the money 1s actually paid 
through the hands of the mortgagor or 1s patd through the hands of the mortgagee. the latter acquires 
the right of subrogation only if the-mortgagor has by a registered instrument agreed that he shall be 
so subrogated . . He ss really not himself redeeming the mortgage but redeeming ıt as the 
agent of the mortgagor ə 


The same view was also expressed by the Patna High Court in Raz Bahadur Bansı- 
dar Dhandama v Karoo Mandar? At page 667, the learned Judges observed : 


““The first paragraph of section 92, would undoubtedly have entitled the appellant as purchaser 
of the equity of redemption to subrogation if he had redeemed the prior mortgages on his own account 
and independently of any agreement with the mortgagor who 1s specifically excluded in this para- 
gfaph , but the appellant paid off the prior mortgagees with moneys that were left with him for the 
purpose by the vendors-mortgagors The third paragraph of the section, which it 1s claimed by the 
respondent would apply to the appellant, provides that a person who had advanced to a mortgagor 
money with which a mortgage has been redeemed shall be subrogated to the rights of the mortgagee 
whose mortgage has been redeemed, if the mortgagor has by a registered instrument agreed that such 
persons shall be so subrogated . That they were not paid into the hands of the mortgagors 
is immaterial, for, it was by agreement with them (if not at their instance) and ın pursuance of what 
the learned Judge of this Court has called an express covenant that the appellant actually paid them 
to the old mortgagees : 2 


The same view was expressed by the Calcutta High Gourt in Mukaram Mar- 
wart v Muhammad Hossain? Nasim Alı, J , observes . 


“ Tt ıs equally well established on authorities that “ıf the debt 1s the debt of the person who paid 
ıt, or 1s a debt which he has covenanted to pay, his payment of it raises no right of subrogation, but 
ıs simply a performance of his own obligation or covenant 


Indeed Mr Narasaraju for the appellant not only did not question the aforesaid 
principles but relied upon them in support of his argument. He contended that 
when defendants 2 and 3 purchased the property under Ex D-11 on 7th October, 
1933, they had a pre-existing interest ın the property being the puisne mortgagees 
under Ex D-ə, dated g9th June, 1930, and therefore they would be entitled to the 
right of subrogation under the first paragraph of section g2. Learned counsel 
said that the existence of an interest ın the property on the date of the sale deed 
was sufficient and it did not matter whether a prior mortgage was discharged not 
to protect his interest but only pursuant to an agreement entered into with the 
vendor If this argument was accepted ıt would be destructive of the principles 
on which he purported to rely upon ‘The distinction between legal subrogation 
and conventional subrogation 1s that in the case of the former the person having 
the pre-existing interest discharges the prior mortgage to protect his interest and by 
meeting an obligation in excess of his liability , whereas ın the latter case he would 
be discharging only an oblıgatıon ge had undertaken under a specific agreement. 
Defendants 2 and 3 did not discharge Ex D-1 to protect their interest but because 
000002 0.00 00.0 Ne ee ee e ii 
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of their obligation under the sale deed Ex D-11. The argument of Mr. Narasa- 
.raju ignores this distinction and therefore we cannot accept it, 


Further the facts of this case disclose that on the date when defendants 2 
and 3 discharged Ex. D-ı they had no longer any interest m the mortgaged pro- 
erties In Ex P-g as we have already stated defendants 2 and 3 admitted that 
the mortgage ın their favour was discharged even prior to 31st March, 1934. Ex. 
D-ı (a) shows that Ex. D-1 was discharged on the 2gth August, 1938. It therefore 
follows that on the date when the prior mortgage was discharged, they ceased to be 
‘puisne mortgagees ın view of their unambiguous admission İn this view also the 
contention of Mr Narasaraju has no merits 


Learned counsel for the appellants further pressed on us that the crucial 
date for the application of the doctrine of subrogation is the date of the sale deed 
whereunder defendants 2 and 3 took upon themselves the obligation to discharge 
Ex. D-1 and on that date as the puisne mortgage ın their favour was subsisting 
they must be deemed to be persons having a pre-existing interest within the meaning 
of the Full Bench decision reported ın Lakshmiammal v Sonkaranarayana Menon’. 
This argument again 1s based upon a misapprehension of the principles of legal 
subrogation. The foundation of the iight is the equitable principle of re-amburse- 
ment Ifa person is interested ın the payment of money which another 1s bound 
by law to pay, and therefore pays ıt, he 1s entitled to be re-rmbursed by the other. 
The personal obligation arising nnder the circumstances is embodied ın section 69, 
of the Indian Contract Act and the equitable right of subrogation under section 92 
of the Transfer of Property Act Sir D. F. Mulla puts the same principle in the 
following manner — 

“ Subrogation by operation of law rests therefore on the same equity of rermbursement assus 
-enacted m section 69 of the Indian Contract Act” | 
In either case the right to subrogation or re-rmbursement will arise only on the 
discharge of the prior mortgage and not earlier. We therefore agree with the 
Jearned Judge that on the facts of this case, the third paragraph of section g2 applies 
and the condition Jaid down therem not having been complied with, the deien- 
dants 2 and 3 would not be entitled to be subrogated to the rights of the mort- 
gagee under Exhibit D-1 


In the result the appeal 1s dismissed with costs of the first respondent 
KS. —,——- Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —Mr Justice GovinpA MENON 


Saboora Bıvı Ammal Petitioner™ 
2 
Julaika Bıvı Ammal . Respondent 


Cuil Procedure Code (V of 1908), Order 26, rule 15—Expenses of the commrsston—.Veanig of 


The phrase /“ expenses of the commission” ın ordinary parlance would mean only what the 
Commissioner has to spend for summoning witnesses and for other incidental expenses relating to 
the examination of the witnesses before him It is wrong to construe that expression ın Order 26, 
ule 15, Civil Procedure Code, as including the expenses to be defrayed by the opposite party to the 
one applying for the issue ol a commission for proceeding from the locality where the Court is situate 


to the place where the Commıssıoner 1s to function 
Observations of Mack, J, 1n Abdurahıman Settu v Muhammad Kasam Settu, (1948) 2 ML J. 
‘652, considered to be wide. 

Petition under section 115 of Act V of 1908 praying that the High Court 
will be pleased to revise the orders of the Court of the Subordinate Judge, Kumba- 
konam, dated 24th February, 1949 and roth March, 1949, n IA No. 6 of 1949 

-in OS No 47 of 1947 


r. (1935) 7oMLJı'ILR 59 Mad 359 (FB). 
xC R P No 444 of 1949 2gth-July, 1949 
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K. S Deskam and T. R Ramachandran for petitioner. 

T S Venkatarama Aıyar for Respondent - 

The Court delivered the following 

TUDGMENT —The learned Subordinate Judge of Kumbakonam has construed 
the expression “ expenses of the commission ” ın Order XXVI, rule 15 of the Civil 
Procedure Code as including the expenses to be defrayed by the opposite party 
to the one applying for the issue of a commission for proceeding from the locality 
where the court 1s situate to the place where the commissioner 1s to function There 
is no direct authority on the point except the observations of my learned brother, 
Mack, J ,ın Abduiahim Settu v Muhammad Kasam Settul, where the learned Judge 
observes that the “ expenses of the commission ” can be made to include expenses 
of the other parties to the litigation and can in suitable cases be ordered to be de- 
posited by the party at whose instance the commission was taken out. It seems 
to me that this proposition has been very widely stated. ‘The phrase “‘ expenses 
of the commussıon ” ın ordinary parlance would mean only what the commıssıon- 
er has to spend for summoning witnesses and for other incidental expenses rela- 
ting to the examination of the witnesses before him. No authority has been placed 
before me where the words have been construed ın such wide terms. Moreover, 
the Civil Rules of Practice (Rule 82) does not contemplate any such thing and 
all that the rule says 1s 

“€ Every application for the issue of a commission shall be supported by an affidavit setting 
forth the estimated expenses of the commussion, and the remuneration, if any, of the proposed 
commissioner ”’ 

If one of the parties desires to travel luxuriously by air or ın the 
first class on board a ship, it cannot be said that such a thing 
can be included as expenses of the commission In the absence of any 
direct authority 1 am not inclined to hold that the word “ expenses ” 
would mean that The learned Sub-Judge was of the opinion that the passage 
“money and the railway fare would be Rs. 150, that cannot be allowed The 
Aearned Subordinate Judge directed the deposit of a sum of Rs 250 before the issue 
of a commission ‘That sum has to be reduced. The petitioner will deposit a 
sum of Rs 125 ın the lower court within one month from to-day The learned 
Subordinate Judge will decide then as to the person to whom the commission would 
issue and other necessary matters If the amount 1s not deposited, the petition 
will stand dismissed with costs Costs of the revision petition will abide and follow 
the result of the suit. 


VS —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT — MR Justic—E GovinpA MENON 


T 
- 


“Guruswamı Goundan and others . Appellants* 
U 
Marappa Goundan and others .. Respondents 


Hindu Lam— Yont famıly —Renunctation of a father’s rights in göt family properties on his being pad 
smamntenance— Validity 
Hindu law recognises the relinqushment by a member of a Joint Hindu family of his rights im 
ithe joint family properties It would enure for the benefit of all the other members thereof 
Venkatapath: Raju v Venkatanarasumha Rau, (1936) 71 MLJ 558 LR 631A 397 ILR 
1937 Mad 1 (PC) and Subbanna v, Balasubba Reddı, (1945)1 MLJ 140 ILR 1945 Mad. 610 
(FB) referred to 
The texts envisage only the renunciation of a son and not by the father or grandfather There 
1s no specific text or authority which shows that the father could renounce his rights ın joint family 
property by taking a trifling or something for his means oflıvelihood Ifa son can renounce his rights 
a father who can compulsorily effect a partition under the Hindu Law, can renounce his nghts by an 
effacement of his own rights either by not taking anythıng or partitioning the property among the 
-sons after takıng maintenance Therefore a renunciation of his rights by a father after agreeing to 
.recelve maintenance would be valid 


ees I (1948) 2MLJ 652. 
*S A, Nos 486 and 487 of 1946 22nd July, 1949. 
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Second Appeals against the decrees of the Court of the Subordinate Judge, 
Coimbatore, ın A S Nos 78 and 86 of 1945 preferred against the decrees of the 
Court of the District Munsıff, Göbichettipalayam, nO S Nos 398and 1 19 of 1943 


T M Krıshnaswamı Aıyar and P Ramachandra Reddı for Appellants 


K Bashyam, C A Vardyalingam, T. Venkatadn, T R Srmvasan and s. 
Goğalaratnam, for Respondents. 


The Court delivered the following 


JUDGMENT —These are connected appeals and can be disposed of by a common. 
judgment. SA No 486 of 1946 arises out of O S No, 398 of 1943 on the file of 
the court of the District Munsiff of Gobıchettıpalayam in which the appellants, 
were defendants 1 to 5 The fifth appellant having died pending the second 
appeal, the sixth appellant was brought on record as his legal representatıve.. 
The appellants in S A No 487 of 1946 which arises out of O S No 119 of 194% 
on the file of the same District Munsiff’s Court were the plaıntıfis and defendants 
2 and 3 in that suit The contesting respondent ın both the second appeals 1s 
the same individual and he was the plaintiff in O S No 398 of 1943, and the 
“first defendant in O S.No 119 of 1943 In order to appreciate the contentions 
of the parties, ıt will be convenient to set out the relation between them as shown 
in the plaint in O. S. No 398 of 1943 and set out ın the judgment of the learned 
Subordinate Judge in paragraph 12 of his judgment. 


Ammavasaı Goundan (D 6) 


— 





= 
Karuppa Goundan (died) Marappa Goundan Marakkal (diedp 
. Marappa Goundan (PIf ) “um > 
Gurusamı Goundan (D r) Veerappa Goundan (D 2).. 
— ——-——— : Minor Karuppa alias 
Muruga (D 5) 
Minor Nagappa (D 3) Minor Karuppa (D 4) 


O. S. No. 398 of 1943 was filed by the contesting respondent for specific performance 
of an agreement for partition entered into between him and defendants 1 and e 
therein on the 14th July, 1941, and for possession of the plaint B-1 schedule pro- 
perties. The contention of the defendants therein was that the agreement was 
invalid and not binding and that the grandfather of the plaintiff and defendants. 
1 and 2 (the sixth defendant) had not renounced his right in the joint family pro- 
perties. The trial Court found that the sixth defendant did not relinquish his 
share ın the joint family properties It also found that the agreement of partition 
on which the plaintiff based his case, Ex P-2 was invalid and inoperative for 
various reasons, one of them being the inequality in the division of the properties 
and therefore O. S. No 398 of 1943 was dismissed With regard to O. S No 119 
of 1943, the learned District Munsıff held that ıt has to be decreed The plaıntıff 
in O.S, No. 398 of 1943 took up the matter ın appeal and the learned Subordinate 
Judge finding that the relinquishment by the sixth defendant was true, and that 
as between defendants 1 and 2 on the one side and the plaintiff on the other, Exhibit 
P. 2 was an operative and valid document, decreed the suit ın reversal of the deci-- 
sion of the District Münsif. 


On the basis that the sixth defendant had not relinquished his share ın the family 
properties, he had sent a registered notice on 27th January, 1942, to his grandsons. 
expressing his intention to divide; and thereafter on 6th Februaı y, 1942, he 
executed a settlement deed in favour of his great grandsons defendants 3 to s ın OS. 
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No. 398 ın respect of his one-third share ın the plaint properties. On the basis 
of this settlement, defendants 3 to 51n OS No 3948 filed OS No 119 of 1943 
for partition and recovery of possession of the one-third share of their great grand- 
father settled upon them under Ex. D-1 dated 6th February, 1942 ‘The 
plaintiff mn OS No 398 was the contesting defendant there and he repudiated 
the alleged settlement on the ground that long prior to that, the settlor, Ammavasaı 
Goundan, had relinquished his share in the family properties As the District 
Munsif had found that the alleged relinquishment did not take place, he gave 
effect to the settlement and passed a preliminary decree for partition in favour 
of the plaıntıffs ın OS No 119 of 1943 As stated already the plaintiff in 
OS No 398, who was the first defendantın OS No 11g Of 1943, aggrieved 
by this preliminary decree for partition, filed an appeal in which the same 
question had to be discussed The appeals against OS Nos 398 and 119 of 
1943 were AS Nos 78 and 86 of 1945, respectively ‘They were heard together 
by the learned Subordinate Judge who allowed both the appeals with the 
result that O S No 398 was decreed ın favour of the plamtiff and OS No 119 
was dismissed Hence the two second appeals by the defendants 1 to 5ın 
O S. No. 398 of 1945 who were the plamtiffs and defendants 2 and 3 m. 
OS No 11g of 1943. 

Mr T M. Krıshnaswamı Aıyar appearing for the appellants raised three 
important points, all of which will be considered seriatim His first argument 
was that the finding of the learned Subordinate Judge regarding the renunciation 
by Ammavasaı Goundan 1s unsound and ıs opposed to law İt is further alleged 
that there 1s no legal evidence to support the finding ‘The plaintiffinO S. No 3098 
of 1943 stated ın paragraph 5 of his plaint that in or about the year 1932, the sixth 
defendant (Ammavasaı Goundan) agreed to receive a maintenance allowance of 
four putties of paddy every year for himself and his wife and relinquished all his 
interest in the family property It was alleged that since that time the plaintiff 
ın O S No 398 as well as defendants r and 2 therein and their children alone 
constituted the joint family of which the plaıntıff?s deceased father Karuppa Goundan 
was the manager In their written statement, both defendants 1 and 2 as well 
as the sixth defendant denied the alleged oral relinquishment, the sixth defendant 
pleading that he did not renounce his right ın the family properties and that it was 
false to say that he was receiving maintenance His case was that since he was 
old, and since Karuppa Goundan, his eldest son, was looking after the family 
affairs, he was living with his daughter in another place, managing her properties. 
The question therefore was definitely put ın issue and considered ın great detail 
by the trial Court under issue No r The learned District Munsiff held that 
since there was no documentary evidence to prove the oral renunciation and the 
payment of four putties of paddy a year as maintenance, none of the plaintiff’s 
witnesses had any knowledge of the alleged agreement He considered the evidence 
of P W r, the plaintiff himself, that prior to twelve years of the date of his giving 
evidence, the sixth defendant was not given maintenance but was messing ın his 
daughter’s house ‘The sixth defendant’s wife, the grandmother of the plaintiff, 
was living in the family house In view of the plaintiff’s evidence that no maın- 
tenance was given to the sixth defendant prior to 12 years and since the sixth 
defendant was living in Nallıkoundanur, ıt was incredible that any maintenance 
was ever given and therefore the sixth defendant would not have relinquished his 
right. The learned District Munsiff also considered the absence cf any mention 
about the alleged relinquishment in the reply notice Ex P-6 sent by the plaintiff 
to the sixth defendant’s notice Ex P-5 Then he considered the evidentiary 
value of the registration copy of the partition deed Ex P-ı dated gth June, 1937 
as well as the unregistered deed of agreement of partition Ex P-2 dated 14th July, 
1941. The non-ınclusıon of Ammavasaı Goundan ın Ex P-1 along with the 
circumstance that he was an attesting witness in Ex P-2 was considered The 
irial Court was of opinion that the sixth defendant did not take part ın the exe- 
cution of Ex P-2, nor was he present at the time of its execution The learned 
Munsiff believed the evidence of the sixth defendant that when he attested Ex P-o 
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it was not read out to him and when the plaintiff brought ıt to Nellikoundanur 
for taking his signature, ıt was affixed without knowing the contents of the document 
though the plaintiff stated that the agreement recited two shares which the sixth 
defendant did not agree to "The learned District Munsiff considered the age of 
the sixth defendant at that tme, about 85 or go ‘The fist defendant’s evidence 
as D W r was also considered From these and other documents, the leained 
District Munsiff concluded that there should have been no renunciation as claimed 
in the plaint but that the sixth defendant was only living with his daughter to 
manage her estate and he had no intention, nor did he, by any overt act, agree to 
renounce his share ‘The learned Subordinate Judge also considered the same 
evidence ın sufficient particularity of detail. In paragraph 15 of his judgment, 
he considers the evidentiary value of Exs P-1 and P-ı (a) and in paragiaph 14 
he discusses the effect of the attestation ın Ex P-2 by the sixth defendant Dhjs- 
cussing Exs P-3 and P-4 along with the notices Exs. P-5 and P-6, the learned 
Judge had to consider the credibility of the sıxth defendant’s evidence as D W e. 
He came to the conclusion that the sixth defendant was not without advice or 
help, that he could not be easily fooled by the plaintiff to attest a document the 
contents of which he did not know or he did not care to enquire. The lower 
appellate Court later on proceeds to consider the oral evidence of P W 1, the 
plaıntıff, as well as the other witness P W.2 The writer of Ex P-2 was examined 
as P.W 6 Inthe succeeding paragraphs, the learned Judge discusses the evidence 
of the first defendant as D W. 1 and also once more considered the evidence of 
the sixth defendant asD W 2. After setting out the salient portions of the evidence 
of the witnessesin the previous paragraphs, in paragraph 19 of the judgment he con- 
sidered the entire effect of the oral and documentary evidence regarding renunciation. 
He then found that ıt 1s quite likely that the plaintiff and defendants 1 and 2 agreed 
to pay maintenance to the sixth defendant In the opinion of the learned Judge 
the sıxth defendant was more concerned with his daughter’s family in another 
village and therefore ıt 1s not ımprobable that he would have allowed his sons 
to divide as between themselves all the joint family properties relinquishing his 
share ın them The effect of the sixth defendant”s wife residing in the joint family 
was also considered and the conclusion was that that fact does not detract from 
the case of relinquishment of his rights by the sixth defendant ın the jomt family 
properties The learned Judge specifically stated that he saw no reason whatever 
to disbelieve the evidence of the plaıntıff's witnesses He emphatically stated 
that he refused to believe that the sixth defendant blindly signed Ex P-2 without 
knowing the contents thereof and finally the learned Judge concluded that the 
renunciation as alleged by the plaintiff ıs true, though there was no documentary 
evidence to substantiate it 


Itıs difficult to say that the finding of the learned Judge 1s not. based on evidence’ 
The lower appellate Court has not omitted to consider any portion of the evidence 
on which the trial Court rehed Mr TO M. Krıshnaswamı Atyar invited my 
attention to va1ious portions of the evidence of P W 1 and the so-called admissions 
made by him therern He also drew the attention of the Court to the evidence 
of the sixth defendant examined as D W. 2 Having carefully considered all 
these materials placed before me, I find it difficult to say that the finding of the 
learned Subordinate Judge ıs not based on legal evidence It may be that he 
should not have believed the evidence of P Ws r and a It 1s just possible that 
another appellate Court might come to a different conclusion and might agree 
with the trial Court. But that is no reason to say that the finding 1s vitiated by 
any error of law which would justify my interference ın second appeal I would 
therefore hold that the learned Subordinate Judge’s view regarding renunciation 
should be accepted. 


Then comes the question of law which was mooted during the course of the 
appellants’ arguments which has to be considered in detail The plaintiff s case 
was, as I have already stated, that the sixth defendant agreed to receive main- 
tenance and renounce his rights in the 1oint family properties At one stage, 
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Mr T R Srinivasan appear.ng for the respondent wanted to contend that the 
sixth defendant renounced his right ın the properties absolutely and the grant 
of maintenance to him of four putties of paddy as alleged by the plaintiff was not 
a condition precedent to the renunciation but that it was only a subsequent arrange- 
ment by which the descendants of the sixth defendant agreed to give him something. 
I do not think that that 1s a prope1 construction to be put upon the plaintiff’s case. 
It is definitely a case of renunciation of one’s rights ın joint family properties on 
condition of being paid maintenance during his hife’s time. The question then 
arises whether the Hindu law as admınıstered ın our Courts recognıses the renun- 
ciation of a member’s rights ın the jot family properties on condition that he 1s 
paid something towards maıntenance İn this case, the person who has renounced 
his rights is the head of the family, being the ancestor of all the other members 

No direct case beaiing on the subject has been brought to my notice by any of the 
learned counsel In Peddayyav Ramalingam!, Muthuswamı Aıyar and Shepherd, JJ , 
had to consider the effect of the release by one coparcener of his share in the property 
in favour of another coparcener and not ın favour of all the rest of the coparceners 
and the learned Judges held that such a release 1s valid relying upon the texts of 
Manu and Yagnavalkya, to the effect that a coparcener 1s competent under Hindu 
law to renounce his share This was followed by Sadasıva Ayar and Napier, JJ , 
in Thangavelu v Dorasswamı Pillai? where it was held that a gift by a father of all 
his interest in the family property ın favour of his son being supported by natural 
love and affection can be upheld as a relinquishment They further held that 
a relinquishment to be effective need not necessarily be supported by consideration, 
nor need ıt be in favour of all the remaining coparceners To the same effect 
is the decision ın Veerammal v Kamu Ammal3 After the decision of the Privy 
Council in Venkatapathı Raju v Venkatanarasımha Raju*, ıt was considered that the 
principle laid down ın the aforesaid decisions requned re-consideration and therefore 
the matter came up before the Full Bench in Subbanna v Balasubba Redd:5, where, 
after considering the previous authorities, Leach, C J , ın delivering the judgment 
of the Full Bench held that a member of a jount Hindu family governed by Mitakshara 
law cannot give his interest in the family estate to one of several coparceners if they 
remain joint ın estate In such cırcumstances, he can relinquish his interest but 
the relinquishment operates for the benefit of all the other members  İtıs therefore, 
clear that the law recognises the relinquishment of a member’s 11ghts ın the joint 
family properties which would enure for the benefit of all the other members thereof. 
Two propositions emerge from these decisions namely (1) that it is competent 
for a member of a joint Hindu family to renounce, or relinquish, his interest in the 
joint family properties , and (2) that such renunciation or relinquishment operates 
in favour of all the remaining members of the coparcenary which, in spite of the 
renunciation by one member, continues joint and that the number of members 
alone gets reduced A negative proposition is also established that a member 
cannot relinquish his share ın the properties ın favour of any other member but 
should do it only for the benefit of all the remaining members of the joint family. 
These decisions were relied upon by the learned counsel for the appellants for con- 
tending that a relinquishment should be absolute without any kind of reservation 
or condition and that if a member purports to give up his nights in the joint family 
properties reserving a right to maintenance as a condition precedent to his rénun- 
ciation, such a relinquishment will not be valid It is argued that since the sixth 
defendant retained a right to receive maintenance at the rate of four putties of 
paddy from the remaining members of his family, his action ın giving up his 
proprietary rights in the yomt family property would not amount to a renuncia~ 
tion and as such he still continues to be a member of the jot family That there 
cannot be a relinquishment with a reservation to maintenance is not clear from 
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the decisions mentioned by me above The questions which the Full Bench had 
to consider were whether a renunciation was possible and whether: t should be 
for the benefit of all the remaınıng members “There ıs no direct authority, as 
I stated already, on the pomt and we have to seek guidance for a decision on this 
question from the original texts themselves. 


In J R.Gharpure’s “ The Collections of Hindu Law Texts, No IX” “ Ma- 
nusmrıtı with the Bhashya of Bhatta Medhatıthı”, at page 774 occurs the following — 


WA Beg Asa seat AH: MARAT | 
a fase: aşığı aşlasara. |) 


This passage m Manu which is the root text on which renunciation is founded 
has been translated by very eminent authorities “The Institutes of Manu” 
translated by Sir William Jones, grd edition, page 258, Chapter IX, placitum 
207, 1s to the following effect 


“If any one of the brethren has a competence from his own occupation, and wants not the 
property of his father, he may debar himself from his own share, some trifle being given him as a 
consideration, to prevent future strife ” 


In the Sacred Books of the East, edited by F Max Muller, Vol. XXV, at page 375, 
the same placitum is translated thus - 


“ But if one of the brothers, being able (to maintain himself) by his own occupation, does not 
desire (a share of the family) property, he may be made separate (by the others) receiving a trifle 
out of his share to live upon ” 


J G Ghouse in his “ The Principles of Hindu Law ”, Volume 2, Ist edition, at 
page 340, says 


“ When the son has no desire to take his share of the paternal wealth from his own ability to 
acquire wealth, the father should separate him by giving him what little he may accept ” 


At page 97 of the same book “ The Mitakshara, Chapter 1, section II, paragraph 
12, the following passage occurs 


“To one who is himself able to earn wealth, and who is not desirous of sharing his father’s goods, 
anything whatsoever, though not valuable may be given, and the separation or division may be thus 
completed by the father , so that the children, or other heirs, of that son may have no future claum 
of inheritance ” 


The question 1s how far these texts can be applied and it depends upon the mean- 
ing to be put on the last passage ın the Manu”s text, “Kımchıduthathvopajeevane m” 
In Sır William Jones’ translation, ıt appears as if the word “Upajeevanam” 1s trans- 
lated as consideration, whereas Max Muller's 1s to the effect “to live upon ”. In 
the translation of Smrıtı Chandrika, at page 340 of Ghouse’s book no separate 
expression appears for this Mr Bhashyam contends that the word should 
be translated as ‘“‘maintenance ” I would unhesitatingly accept the meaning given 
to the word as “‘ something to five upon” as found ın Max Muller’s translation. 


From the above original texts it 1s clear that a yunior member of a joint Hindu 
family can renounce his rights in the family properties after being given some- 
thing for his means of livelihood But the authorities presuppose that sucha 
person should be able to maintain himself by his own exertions. Mayne’s Hindu 
Law, roth edition, page 565, article 454, contains the following 


“ Separation of a coparcener may be effected by renunciation of his interest ın the family property. 
Yagnavalkya says “ The separation of one, who is able to support himself and 1s not desirous of partı- 
tion, may be compelled by giving him some trifle’ The Mitakshara states “ The male issues of a 
coparcener who renounces also loses their claim’ But this can apply only to after born sons unless 
at the time of renunciation, his sons and grandsons are adults and consent to ıt The giving of a 

. trifle 1s only as a token and 1s not essential ” 


To the same effect 1s the law stated in the Principles of Hindu Law by Mullah 
at page 315. 
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Apararka’s Commentary on Yagnavalkya 1s also to the same effect : 


‘‘ The separation of one who 1s able to support himself and 1s not desirous of participation (may 
be completed) by giving some trifle © 
All these authorities envisage only the renunciation by a son and not by the father 
or grandfather who happens to be the head of the family as ın the present case. 
No specific text or authority showing that the father could renounce his rights in 
yoint family property by taking a trifling or something for his means of livelihood 
has been cited But Mr. Bhashyam argues that ıt 1s open to the father to make 
a division of the property among his sons, cıther by taking a share himself or by 
giving up his rights If he decides to renounce his share on condition of being 
paid maintenance every year, 1t must be understood that he was effecting a partition 
among his descendants and cutting himself off. According to the texts cited above, 
if a son can renounce his rights, it stands to reason that the father, who can com- 
pulsorily effect a partition under the Hindu Law, can renounce his rights, after 
taking something for maintenance This kind of renunciation can be interpreted 
ın various ways It may be a gift by the father of his share to the sons; it may 
amount to an alienation of his share, or an effacement of his mghts But since 
the Full Bench decision in Subbanna v. Balasubba Redd! has held that an 
alienation or a gift of his share ıs not possible, the only way ın which 
his action can be properly construed ıs either as an effacement of his own 
rights by not taking anything or partitioning the property among the 
sons after taking maintenance Whether his mght to maintenance can be con- 
strued as a charge on the family property does not arise for consideration 
here If the sons regularly give him the maintenance, the question of a 
charge does not arise, and therefore whether a charge exists or not need not 
be considered It seems to me therefore that the renunciation of his rights ın 
property by the sixth defendant after agreeing to receive maintenance of four putties 
of paddy every year for his livelihood is valid and therefore the sixth defendant 
has no longer any share in the property which can be settled upon defendants 
3 to 5 The partition ought to be in equal shares between the plaintiff on the 
one side and defendants 1 to 5 on the other 


The next question that has been argued by Mr T M Krıshnaswamı Aıyar 
is that ın the partition agreement which 1s sought to be specifically enforced, the 
properties set apart are unequal with very much of a weightage ın favour of the 
plaintiff. The learned District Munsıff discussed the matter ın great detail in 
paragraphs 19 to 21 of his judgment The learned appellate Judge’s consideration 
of the question was rather brief and scanty as 1s evident from paragraph 20 of his 
judgment I would certainly have called for a finding on that aspect but for the 
Fact that whatever may be said with ıegard to such inequality when we consider 
he shares of defendants 3 to 5, the partition agreement Is binding between the 
plaintiff on the one hand and defendants 1 and 2 on the other The learned 
Subordinate Judge has left open the question as to whether ıt 1s binding on defend- 
ants 3 to 5 as unnecessary for the disposal of his sut That being so it will be 
unnecessary at this stage to call for a finding 

Defendants 3 to 5 are at liberty to question the correctness of the partition 
in separate proceedings 


The above discussion disposes of all the points that have been raised in both 
the second appeals and since I agree with the learned Subordinate Judge that the 
sixth defendant has renounced his share 1n the properties after getting a maintenance 
of four putties of paddy a year and such renunciation 1s valid under the law, the 
second appeals fail and are dismissed. In the circumstances of the case, I direct 
that both the parties do bear their own costs 1n this Court The dısmıssalof O.S. 
No 119 of 1943, will not prevent the plaintiffs there from bringing a regular suit 
for partition of their legitimate share of the family properties. Leave refused. 


VS. qarası Appeals dismissed. 


1. (1945) 1 MLJ. 140: LL.R 1945 Mad. 610 (FB). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—MR, Justice KRISHNASWAMI NAYUDU. 


Bammıdı Nagula alas Nagula -  Petetroner * 
0. 


A. V. Bhanojı Row . Respondent 


Crml Procedure Code (V of 1908), sectzon 1 15—Scope—Election Commissioner under rules framed under 


Madras Dtstrigt Munıcıpalıtıes Act (V of 1920)—is persona designata not subject to revisional jurisdiction 
of High Court 


The rules under the Madras District Municipalities Act (V of 1920) framed under GO.No 160% 
LA, dated 4th May, 1940, provide that an Election Commussioner exercising jurisdiction under 
the rules shall be deemed to exercise such jurisdiction as a persona designata and not in his capacity 
as a Judge of the Court over which he presides It 1s also provided that his orders shall be final. 
Accordjngly a petition under section 11 5 of the Code of Civil Procedure to revise his order does not lie. 

Petition under section 115 of Act V of 1908, praying that the High Goure 
will be pleased to revise the order of the Court of the Principal Subordinate Judge, 
and Election Commissioner, Vizagapatam, dated 25th September, 1948, in O P. 
No 52 of 1947. 


KE S Veeraraghava Ayar for Petitioner 
P Somasundaram for Respondent 
The Court delivered the following 


JUDGMENT —This ıs a revision petition against the order dismissing the elec- 
tion petition filed by the petitioner before Sri 'T Srirangam Naidu who was the 
Subordinate Judge of Vizagapatam and Election Commissioner The petition 
was filed for a declaration that the election of the respondent was void and 
for a declaration that the petitioner had been duly elected The grounds 
on which the petition was filed were (1) that the respondent was disqualified for 
election as Councillor under clause (2) of section 49 of the Madras District Munci- 
palities Act in asmuchas he 1s a partner and director of the General Engineering; 
and Trading Corporation, Ltd , Vizagapatam, interested ina subsisting contract 
with the Municipal Council, Vizagapatam, (2) that he was also disqualified under 
section 49 (2) of the Madras District Municipalities Act since the respondent being: 
a hereditary member of the Managing Committee of the Mrs AVN College 
is the Official Superior of the Sitting Councillor Sri V Sambamurthy Somayajı, 
who 1s a lecturer in that college , and (3) that the election of the respondent was 
void, as an offence falling under Chapter IX-A of the Indian Penal Code was, 
committed with the connivance of the respondent or his agent who actively abetted. 
the commussion of the offence by one Saket: Moses who applied for a ballot paper 
falsely personating Chintagunta Moses The learned Subordinate Judge, who 
was the Election Commissioner, held against the petitioner on all these points 
and dismissed the petition The petitioner has now applied for revising that order 
under section 114 of the Cıvıl Procedure Code 


A Preliminary objection is taken that the petition does not lie because under 
the rules framed for the decision of the election disputes under the Madras District 
Municipalities Act, 1920, an election Commussioner exercising Jurisdiction under 
these rules shall be deerned to exercise such jurisdiction as a persona designata andı 
not in his capacity as a Judge of the Court over which he presides. The 
rules referred to were framed under GO, No 1609 L.A , dated 4th May, 1940. 
The proviso to rule o states that an Election Commissioner exercising Jurisdiction 
under these rules shall be deemed to exercise such Jurisdiction as a persona designata 
and not in his capacity as a Judge of the Court over which he presides Further 
under sub-clause (3) of Rule İT, the order of the Election Commissioner under 
sub-rules (r) and (2) shall be final, that 1s, any adjudication which the Election: 
Commissioner makes on an enquiry as to the validity of the election shall be finak 
under the rules. Prior to the framing of these rules, the Full Bench in the case 
a NE e m rs eS 
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reported ın Parthasaralhı Nadu'v Koteswara Rao1, held with reference to a 
petition under the Local Boards Act that 

“ A District or Subordinate Judge ın deciding an election petition presented before him under 
the Rules issued by the Local Government under the Local Boards Act, 1g20, 1s acting not merely 
as a persona designata, but as a Court ın the exercise of its ordınary jurisdiction extended for that pur- 
pose , consequently the High Court 1s competent to exercise its powers of revision Over decisions 
ın election petitions ” 
But in the rules then framed by the Local Government there was no corresponding 
provision as the one we find under the rules framed by GO 1609 LA, dated 
4th May, 1940 This Full Bench decision was referred to in a later case reported 
ın Athimoolam Servat v Gopalakrishna Kone? That was a case under the District 
Municipalities Act where, following the Full Bench decision, Jackson, J , held that 
a Sub-Judge holding the election enquiry was nota persona designata and that 
his order could be interfered with ın revision But the learned Judge observed : 

“ If the Government had intended the election enquiry to be held by a persona designata, they 
could easily have recast the rule to put this beyond all doubt as soon as their origmal drafting had 
been interpreted ın a contrary sense ” 
There was no rule then lıke the one which 1s now under consideration Now that 
a rule has been framed that an election commissioner shall be deemed to exercise 
such jurisdiction as a persona designata and not in his capacity as Judge of the Court 
over which he presides, it 1s for consideration whether the High Court could 
Under section 115, Civil Procedure Code, interfere in revision The language of 
section 115 1s clear and it says that the High Court may call for the records of any 
case which has been decided by any Court subordinate to that Court and in which 
no appeal lies thereto The reference 1s only to a Court, not even to a judge and 
much less to a persona designata In view of the wording of section 115 and 
in view of the clear language of the rule, I do not think that it 1s competent for 
the petitioner to agitate this question ın a revision petition under section 115, Civil 
Procedure Code 


The learned counsel for the petitioner argues that notwithstanding the rule, 
this Court has the power to interfere ın a case of this kind I am unable to agree 
with this contention He referred me to the Full Bench decision in Arjun Rautara 
v Maharaja Krıshna Chandra Gajapatı Narayan Deo8 That was a case under the 
Orissa Tenancy Act where the Rent Suit Deputy Collector dismissed the suit 
for recovery of arrear mutation fee and interest due upon a sale deed holding 
that the Revenue Court had no jurisdiction to entertan ıt An appeal from 
the dismissal of the suit in fact lay to the District Judge but was wrongly filed 
before and entertained by the Collector The question was whether the High 
Court under section 115, Civil Procedure Code, had jurisdiction to revise the 
Collector’s order It was held that the High Court had Jurisdiction to revise 
the Collector’s order It was further held that the word “ final” ın section 204 (2) 
merely indicates that there is no right of appeal But this decision is not of assis- 
tance ın deciding the point at issue whether ın the face of a specific rule framed 
ın pursuance of the rule-making power given to the Local Government under sec- 
tion 303 of the District Municipalities Act, 1t could be held that the election commis- 
sioner 1s a Court whose decision would be interfered with in revision under section 
115 of the Civil Procedure Code I hold that the petition is not competent and 
that ıt should be dismissed with costs 


KS Petition dismissed. 





1. (1923) 46 M.LJ zor ILR. 47 Mad. 2 (1927) 54 MLJ 269 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT *—MR JuSTICE SATYANARAYANA RAO 
Gulam Rasool Saheb . Appellant * 
7 ? 
Hamıda Bibi .. Respondent 
Transfer of Property Act (IV of 1882), sectton 52 and Cıvıl Procedure Code (V of 1908), sectton 47— 
Sale ın execution of decree on mortgage executed prior to parlıtıon sutt ın whıcht he same property also was ın suit— 


İf affected by doctrine of lis pendens—Decree-holder-purchaser, if  epresentatie of the judgment-debtor for 
purposes of section 4.7, Gıvıl Procedure Code 


The doctrine of xs pendens should not be extended. o cover anı nvoluntary alienation ın execution 
of a mortgage decree where the mortgage was prior to the suit relied on as operating to affect the rights 


of the parties under the provisions of: ection 52 of the Transıer of Property Act ‘The rights of the 
auction -purchaser date back to the date of mortgage 


Such an auction-purchaser is not really a epresentâuve of the mortgagor for the purposes of 
section 47, Civil Procedure Code, and therefore an application by the decree-kolder ın the subsequent 
suit under S 47 Civil Procedure Code, to remove the obstruction of such an auction-purchaser 
would not be maintainable 


Natesan Ghetttar v Subbunarayana İyer, (1944)2 MLJ.374 ILR 1945 Mad 578, Foll. 


Appeal against the order of the District Court, Trichinopoly, dated agth 
November, 1946, ın AS No 452 of 1945 (EA. No 132 of 1945 in EP No 414 
‘of 1944 in OS. No. 26 of 1925, Sub-Court, Trichinopoly) 


$, Ramachandra Aıyar for Appellant 


1 V Ramanatha Aıyar for Respondent 
The Court delivered the following 


f 


JUDGMENT —This is an appeal against the order of the learned District Judge 
of Trichinopoly, who on appeal from the order of the Subordinate Judge allowed 
the plaintff’s application for removal of obstruction by the appellant ın this civil 
muscellaneous second appeal and delivery of possession. 


The property in dispute and other properties belonged to one Hajı Muhammad 
Ibrahim who died on 17th December, 1912. After his death, there was a partition 
on the 15th January, 1916, between the two sons of Haji Muhammad, 7¢, Peer 
Muhammad and Sulaiman and in that partition Peer Muhammad got for his 
share the suit property On the 23rd June, 1921, Peer Muhammad settled 
the property now in dispute on his wife Rahiman Bibi. On the 11th September, 
1922, Rahiman Bibi mortgaged the property to one Sıkkandar, the father of 
the present appellant In the year 1924, a suit for partition was filed by the two 
‘daughters of Haji Muhammad impleading the other sharers as defendants and 
Rahiman Bibi was 'ımpleaded as the sixth defendant. There was a preliminary 
decree in that suit on the 15th August, 1929, which was confirmed on appeal on 
the 4th April, 1934, and a final decree was passed on the 6th January, 1937 While 
these partition proceedings were going on, Sikkandar, the mortgagee, instituted 
the suit (OS No 135 of 1929) on foot of his mortgage to which he impleaded as 
parties the original mortgagor and also the heirs of Hajı Muhammad who were 
subsequently given up as they claimed the suit property by a title paramount 
"There was a decree, however, against the mortgagor and ultimately after a final 
decree, the property was sold and was purchased on the 2nd November, 1932, 
by the decree-holder, the mortgagee, and the property was duly delivered to him 
through Court on the 14th October, 1933. 


After all this, the person to whose share the property now ın dispute fell ın 
the partition ın pursuance of the final decree ın OS No 26 of 1925, applied ın 
EP No 414 of 1944 for delivery of possession It may be mentioned that m 
‘the partition in pursuance of the final decree in the present suit, the property was 
not allotted to Rahiman Bibi but to some other sharer When this Execution 
Petition No 414 of 1944 was filed and the petitioner went to obtain delivery of 
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possession of ithe property, there was obstruction by the present appellant to the 
delivery with the result the respondent filed an application m the Subordinate 
Judge’s Court for removing the obstruction and for delivery of possession of the 
property freed from the obstruction of the appellant The petition was filed under 
section 47, Cıvıl Procedure Code The present appellant, who was the respondent 
in the counter-statement filed by him raised various contentions the chief of which 
was that the application was not maintainable under section 47, Civil Procedure 
Code, as he was not a party to the suit OS No 26 of 1925, ın which a partition 
decree was passed This objection was upheld by the learned Subordinate Judge 
and the application was dismissed On appeal the learned District Judge reversed the 
decision of the Subordinate Judge and allowed the petition Hence this second appeal. 


The only question that has to be considered in this civil miscellaneous second 
appeal ıs whether the application of the respondent under section 47, Civil Pro- 
cedure Code, is maintainable or not. The mortgage in favour of the appellant 
was long prior to the partition suit and he was not impleaded as a party to the 
partition suit Rahman Bib: alone was ımpleaded as the sixth defendant in that 
suit and the purchase by the appellant in pursuance of his mortgage decree was 
no doubt during the pendency of the partition proceedings. It was contended 
on behalf of the respondent here and also in the courts below that the purchase 
by the appellant 1s affected by the doctrine of lus pendens and that therefore he 1s not 
entitled to resist the application of the respondent for delivery of possession If 
the mortgage ın favour of Sikkandar was during the pendency of the partition suit 
and the Court sale was also during the pendency of that suit, no doubt, the principle 
of the decision of the Privy Council in Parmesharı Din v Ram Charan} would apply 
and the appellant would not be permitted to rely upon the rights which he had 
acquired under the Court sale This Court has consistently taken the view that the 
doctrine of lis pendens should not be extended to cover an involuntary alienation ın 
execution of a mortgage decree where the mortgage was prior to the suit relied 
on as operating to affect the rights of the parties under the provisions of section 52 
of the Transfer of Property Act. It is needless to refer to all the cases on the point 
as they have been considered ın Natesan Chettiar v Subbunarayana Ayyar? The effect 
of this line of decisions, ın my opinion, is really to date back the rıghts of the pur- 
chaser ın execution of the mortgage decree to the date of the mortgage. The 
foundation of the decision of our Court in Chinnasam: Padayach v Dharmalınga 
Padayacht? 1s the decision of the Calcutta High Court in Har Pershad Lal v Dal 
Mardan Singh At page 905 the principle is stated thus 

“ Much argument has been spent on the doctrine of Its pendens, the plaintiff’s contention being 

that the defendants having purchased the property under a decree ın a sunt instituted subsequent 
to the suit by his assignor and during the pendency of the suit, are bound by its result It seems 
to me, however, the argument has not much force The defendants are not purchasers ın ordinary 
execution "They purchased under a decree for sale on their own mortgage They took the property 
in the same condition as ıt stood at the date of the mortgage to them ‘Therr title, therefore, dated 
back Syed Emam Montozuddeen Muhammad v Ra; Coomar Das’ So did the plaintiff’s title as 
regards the mortgage to his assignor The title of each relates back to the date of the mortgage 
under which the claim 1s made ” 
If this is the correct principle on which the decisions of our Court are based, I find 
it very difficult to conclude that the auction-purchaser is really a representative 
of Rahiman Bibi, the original mortgagor, and that this application falls within 
section 47, Civil Procedure Code. In my opinion, the view taken by the learned 
Subordinate Judge on this question 1s correct though he was not justified ın dismissing 
the application altogether. He ought to have given permission to the petitioner 
to convert the application into a suit and should have proceeded with the trial of 
the suit 

The result 1s, the appeal should be allowed, the orders of the Courts below 
should be set aside and the application remanded to the first Court with a liberty 
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to the respondent in this appeal to pay the court-fee payable on this application 
treating ıt as a plaint and for converting it into a plaint within one month after the 


date of the receipt of the records by the lower Court. The appellant 1s entitled 
to his costs throughout No leave 


V.S Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


R PRESENT —Mr Justice SATYANARAYANA Rao AND MR JUSTICE VISWANATHA 
ASTRI 


Subba Naıcker Appetlani * 
2 
Nallammal and others . Respondents 


Hındu Women’s Rights to Property Act (XVII of 1937), sectton 3 and The Madras Hindu Women’s 
Rights to Property (Extension to Agricultural Land) Act (XXVI of 1947) —Coğarcener dying tntestate in Tune, 
1942 — Wedow claiming partition under the Act—Produce of agricultural land cultıvated and harvested after 
death of husband—Widow 1f entitled to a share - 


A coparcener died ın June, 1942, and his widow instituted a suit against his brother for partition 
and separate possession of a halfshare ın the famıly properties basing her claim on the rıghts conferred 
upon her by the Hindu Women’s Rights to Property Act, 1937 


Held The Hindu Women’s Right to Property Act though amended by the Madras Hindu 
Women’s Rights to Property (Extension to Agricultural Land) Act, 1947, apphed only to agricultural 
property of a Hindu dying intestate after the 26th November, 1946 As ın the present case the 


Coparcener died ın June, 1942 the rights 1n the agricultural lands are governed by the ordmary Hindu 
law and not by the Act of 1937 


Accordingly the deceased coparcener’s rıghts in the agricultural lands survived to his brother 
who thereafter became the sole and exclusive owner of the lands The produce of such lands 
thereafter belonged to the surviving coparcener and the widow 15 not entitled to claim a share in it 
The right of survivorship or succession must be determined as on the date of the death of the husband 
of the widow and not as on the date of the ınstıtutlon of the sut for partition by her 


Appeal against the decree of the Court of the Subordinate Judge, Tuticorin, 
ın OS No 24 of 1949 


SV Venugopalachart and V Meenakshısundaram for Appellant 
V Ramaswami dıyar for Respondents 


The Judgment of the Court was delivered by 


Satyanarayana Rao, 7 —Thus ıs an appeal by the first defendant against the 
preliminary decree for partition passed by the learned Subordinate Judge ın OS. 
No 24 of 1943 It1s unnecessary to set out the facts of the case elaborately and ıt 
will be sufficient to confine the facts in so far as they are relevant to the disposal of 
the contentions that have been raised ın this appeal The first defendant and one 
Krıshnaswamı Naicker were brothers being members of an undivided Hindu joint 
family The family owned properties specified in the various schedules attached 
to the plamt Krıshnaswamı Naicker died in June, 1942, leaving behind him the 
plaintiff, his widow and an unmarried daughter, the second defendant. The 
widow instituted the present suit for partition and separate possession of a half 
share in the family properties basing her claim on the rights conferred upon her 
by the Hindu Women’s Rights to Property Act, 1937 It has now been finally 
decided by the Federal Court that this Act as it then stood does not operate to 
regulate succession to agricultural land in the Governors’ Provinces and also that 
it does not operate to regulate devolution by survivorship of such agricultural] land, 
This Act so far as this Presidency 15 concerned was amended by the Madras Hindu 
Women’s Rights to Property (Extension to Agricultural Land) Act, 1947 (Madras 
Act XXVI of 1947) ‘The amending Act does not help the plaintiff in respect 

of the agricultural lands involved in this suit as the amending Act applies only 
“o the property of a Hindu dying intestate after the 26th November, 1946 As 
a ee ai, 
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Kııshnaswamı Naicker died ın June, 1942, the rights in the agrıcultural lands 
are governed by the ordinary Hindu law and not by the Act of 1937. 


The learned Subordinate Judge decreed the claim of the plaintiff ın respect 
of the non-agricultural property, but disallowed the claim with regard to the agri- 
cultural lands In this appeal by the first defendant the main and the most ımpor- 
tant question that was raised on his behalf by his learned advocate relates to the 
share decreed in favour of the plaintiff by the learned Subordinate Judge ın 1tems 
I, 2, 17 and 18 of Schedule II to the plaint These items represent the produce 
of the land cultivated and harvested after the death of Krıshnaswamı Naıcker. 
"That ıs the finding of the learned Subordinate Judge and has not been seriously 
challenged before us ‘The learned Subordinate Judge decreed a share in these 
items on the ground that the rights to property should be determıned as on the 
date on which the plaintiff claimed a share by instituting the present suit for partı- 
tion of the items and not as on the date of the death of her husband Under the 
Act, as it would be seen from the language of section 3 (2) the right is created ın 
favour of the widow of a deceased coparcener in the property governed by the 
Act, her interest being the same as that of her husband As it has now been finally 
settled by the Federal Court that the Act does not apply to agricultural land in the 
Governors’ Provinces, ıt must be taken that when Krıshnaswamı died ın June, 1942, 
his interest in the agricultural land survived to the other coparcener, namely, the 
first defendant and that thereafter he became the sole and exclusive owner of the 
agııcultural lands ‘I'he produce of the lands thereafter belongs exclusively to the 
first defendant Ifon the date ofthe death ofher husband the plaintiff had acquired 
no interest in the agricultural lands by virtue of the provisions of the Act, ıt 1s difficult 
to see how she could claim a share ın the produce of the lands which upon the death 
of her husband became the sole and exclusive property of the first defendant The 
right of succession or of survivorship must be determined as on the date of the death 
of the husband of the plaintiff and not as on the date of the institution of this suit 
for partition If no interest in the agricultural lands devolved on the widow, 2¢€, 
the plaintiff, on the death of Krıshnaswamı Naicker ın the income that subsequently 
accrued from such property the plaintiff gets no share or interest The reasoning 
therefore of the learned Judge on the basis of which he granted the decree for partı- 
tion of these items of the second schedule to the plaınt seems to us to be entirely 
wrong Some light is thrown on this question by the decision of the Federal Court 
in Mst Prakash Kaur v Mst Udham Kaui1, though the question was not specifically 
raised in the form in which it arises for consideration before us In that case one 
Harnam Singh obtained possession of certain “agricultural lands” as a mortgagee. 
The mortgage contained no covenant to pay Harnam Singh died Jeaving behind 
hım surviving a widow and a predeceased son’s widow The mortgage was redeemed 
after his death and the widow received the entire amount due under the mortgage. 
“The son’s widow thereafter claimed a half share ın the mortgage money and ınstı- 
tuted a suit to recover that share from the widow or ın the alternative from the 
legal representatives of the mortgagor She based her clarm on section 3 of the 
Hindu Women’s Rights to Property Act, 1937 The main question that was consı- 
dered in that case by the Federal Court was whether the expression ‘‘ agricultural 
land” occurring in entry 21 of List II of the VII Schedule of the Government 
of India Act, 1935, included also rights in agricultural land and whether a mort- 
gage of the description which was then in dispute before the Federal Court could 
be deemed to be agricultural land within the meaning of that st It was held by 
the Federal Court that the expression “ agricultural land ” included also a lımıted 
right such as that of a mortgage particularly when there was no covenant to pay 
and the only means by whych the debt could be discharged was by remaining ın 
possession of the lands and to receive the rents and profits until the mortgage money 
was repaid to the mortgagee The contention, however, that the money that 
was collected after the death of Harnam Singh by his widow became property 
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in which the son’s widow acquired an interest under the provisions of section 3 
of the Act was not raised and if the argument that the rıghts should be determined 
as on the date of partition was permıssıble—even 1f ıt was not raised—their Lord- 
ships of the Federal Court would not have omitted to consider and give effect to it. 
However, on the plain language of section 3 of the Act we have no hesitation in 
holding that the rights should be determined whether clarmed by succession or 
survivorship as on the date of the death of the husband of the plaintiff and not 
on the date of the partition suit Ifas stated above by reason of the death of Krishna- 
swamı Naıcker no interest devolved.on the widow, the plaintiff, ın the agricultural 
lands, under the ordinary Hindu Jaw which continues to operate the first defendant 
acquired the entire rights ın the agricultural lands by survivorship and the zncome 
of such lands would also partake the same character The Act merely modified 
the right of succession and survivorship of Hindu law to the extent to which it 1s 
ındıcated in the Act It does not abrogate and repeal the Hindu law relating 
to succession and survivorship In this view we think that the learned Subordi- 
nate Judge was wrong in allowing a share to the plaintiff ın those items We 
think therefore that the decree of the learned Subordinate Judge should be modified 
by excluding those items from partition 


The next question for consideration is whether the house, item No 2 ofSchedule 
is the exclusive property of the first defendant The learned Subordinate Judge 
on the evidence before him found that the first defendant failed to establish that 
the house which stands in his name and which was purchased ın 1939 was acquired. 
without the aid of the joint family funds. He was the manager of the family and 
was receiving rents and profits of the joint family property The burden 1s entirely 
upon him to show by clear and cogent evidence that the property was acquired 
by his separate funds The first defendant failed to discharge the burden that lies 
on hım and we think that the finding of the learned Subordinate Judge on this. 
question 1s correct and must be upheld It was faintly argued that the provi- 
sion of Rs 2,000 for the marriage expenses of the second defendant 1s too high. 
In view of the fact that at least Rs 1,000 would be required for jewels and another 
Rs 1,000 for other expenses, on the evidence in the case 1t 1s difficult to agree with 
this contention We think that the provision made by the learned Subordinate 
Judge for the marriage expenses of the second defendant 1s reasonable and does 
not call for interference by this Gourt 


There is also another contention relating to the pledge of jewels and it is 
alleged that the pledge really belongs to the sixth defendant The sixth defen- 
dant himself has not appealed against the finding of the learned Subordinate Judge 
and the case of the first defendant rests entirely upon the oral testimony of himself 
and of the sixth defendant For reasons given by the learned Subordinate Judge 
in paragraph 26 of the judgment we see no reason to differ from his conclusion on 
the point We think therefore that this contention also must be disallowed 

In the result the appeal 1s allowed to the extent of directing the exclusion of 
items 1, 2, 17 and 18 of Schedule İl to the plaınt from partition The rest of the 
appeal 1s dismissed ‘The parties will pay and receive proportionate costs 

The direction regarding payment of Rs 2,000 for the marriage expenses of 
the second defendant should, we think, be modified by directing the first defendant 
to pay the amount to the mother soon after the marriage of the second defendant 
is fixed 

KS. Decree modtfied.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR Justice SuBBA Rao AND MR. Justice SOMASUNDARAM. 


Budaraju Venkatarathna Rao (since deceased) and others Appellants * * 
U 
Budaraju Venkatasubbıah and others . Respondents 


Hındu Law—Jomt family—Surt for partition by one collateral branch agatnst father and sons—Father 
representing his sons and thetr sons—Burth of sons to one of the sons after filing of partition sut—Execution 
of decree obtained ın the partition surt—Surt by the sons subsequently for their share—Execution of decree ın the 
previous suit whether can be had against shares of the branch which was not eo nomine made parties 


B and his sons instituted a suit in 1924 against the ist defendant and his sons for partition and 
possession of their joint family properties and also for accounts pertaining to their share The first 
defendant to the suit was one H, the second defendant was hisson R and the other defendants were 
the other sons of H ‘The suit was decreed as prayed for Under the decree a sum was directed to be 
paid to plaintiffs by 1st and 2nd defendants The plaintiffs also obtained a charge on the shares of 
defendants 1 and 2 ‘The appellants here are the sons of R, the second defendant, born subsequent 
to the partition sut Pending the suit, the 7th and 8th defendants filed a separate suit of 1931 for 
partition and for possession of two-third share of their father’s one-fourth share of the joint family 
properties and obtained a decree ın 1935 Tn execution of the decree ın the earlier suit of 1924 the 
plaintiffs filed an application for sale of ımmovcable properties that were allotted to the share of the 
appellants and their grandfather H The appellants contested on the ground that the decree of 
1924 against their father and grandfather could not be executed against them as they were not parties 
to the suit and as they obtained a decree ın their suit of 1931, prior to the passing of a decree ın the 
suit of 1924 The lower Court rejected the contention and directed execution On appeal, 


Held, following the Full Bench decision ın Venkatanarayana v Somaraju, (1937) 2 M LJ esır 
ILR 1937 Mad 880 (T B ), that in the previous suit of 1924, R, obviously represented his branch 
of the family and as the suit was by one collateral branch of the family against R and his sons for 
partition to which all the sons of 7 were made parties and necessarily H represented the entire 
branch and each branch of his sons in turn represented their sub-branch and that therefore in 
the circumstances of the case, 1t should be presumed that the father represented the family and 
the fact that he was not described as such ın the pleadings and that the decree was not specifi- 
cally passed against the family as such would not make any legal difference ın the position 
R represented the appellants ın the suit of 1924 and although they were not co nomuine 
parties to the decree, the decree-holders ın the sut of 1924 were entitled to proceed against 
the properties allotted to their share ın the partition that was effected between them and their 
father 


Kuppan Chethar v Masa Goundan, (1937) 1 MLJ 249 ILR 1937 Mad 1004, Official Receter, 
Guntur v. Seshayya, (1940) 2 MLJ 860 and Daulat Ram v Mehr Chand, (1887) LR ıq 1A 1872 
ILR 15 Cal zo (PC) referred to 


Appeal against the order of the Court of the Subordinate Judge, Bapatla, 
dated 21st April, 1944,1n EP No 107 of 1941 ın OS No 106 of 1924 


K Kotayya for Appellants 
RK Umamaheswaramand B S Ramachandra Rao for Respondents. 


The Judgment of the Court was delivered by 


\ 


Subba Rao, 7 —This is an appeal against the order of the Subordinate Judge, 
Bapatla, directing the sale of the properties that fell to the share of the appellants 
in a partition. ‘The material facts may be briefly stated : 


One Budaraju Venkata Subbayya and his sons instituted OS No 106 of 1924 
on the file of the Subordinate Judge’s Court, Bapatla, against the first defendant 
and his sons for partition and possession of their half share in the family properties 
and also for an account and recovery of the amounts pertaınıng to their share 
The first defendant to that suit is Budarayu Hanumantha Rao, the second defendant 
is his son, Ramakoteswara Rao and the other defendants are the other sons of 
Hanumantha Rao The suit was decreed as prayed for Under the decree a 
sum of Rs. 4,635-7-9 was directed to be paid by the first and second defendants 
to the plaintiffs. The plaintiffs also obtained a charge on the shares of the first 
and the second defendants The appellants are the sons of the second defendant, 
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Ramakoteswara Rao They were born subsequent to the filing of the aforesaid 
suit Pending the suit, the seventh and the eighth defendants filed a suit against 
their father, grandfather and his sons, OS No 34 of 1931, Sub-Court, Tenalı, 
for partıtıon and for possession of their two-third share out of their father’s one- 
fourth share of the family properties and obtained a decree on 5th September, 1935. 
In execution of the decreein OS No 106 of 1924, the plaintiffs filed an application 
for sale of the ımmoveable properties that were allotted to the shares of the appellants 
and their grandfather Hanumantha Rao “The appellants contested that applı- 
cation mainly on the ground that the decree obtamed in OS No 106 of 1924 
against their father and grandfather could not be executed against them as they 
were not parties to that suit and as they obtained a decreeinOS No 34 of 1931 
for partition prior to the passing of the decreeinOS No 106o0f1924 ‘The learned 
Subordinate Judge rejected their contention and directed the properties to be 
sold "The appellants have preferred the above appeal against that order ‘The 
7th respondent ın the appeal, that ıs, the grandfather of the appellants, has 
filed a memorandum of cross-objections mainly raising the plea of discharge 
of the decree and also that he was not given notice of re-hearing of the execution 
application 

The learned counsel for the appellants contended that the decree against the 
father could not be executed against the properties that were allotted to the share 
of the sons as the sons obtained a decree for partition prior to the decree sought 
to be executed Decided cases lay down two propositions apparently conflicting 
but really reconcilable 

(1) In execution of a decree obtained against the father after partition of 

the yomt family properties between the father and the son, the decree cannot be 
executed against the properties that fell to the share of the son'even though the 
said decree was obtained on the basis of a pre-partition debt. 


(1) If the father or the manager represented the family ın the litigation and 
the members of the family were substantially parties to the suit through the manager 
though not co nomine parties on the record, the decree so obtained can be executed 
against those who were either actually or constructively parties to the suit 


The first proposition is illustrated by a decision reported ın Kuppan Chethar v. 
Masa Goundan' In that case the creditor obtained a money decree against the 
father and in execution of that decree proceeded to attach certain properties in the 
hands of the sons "They claimed that the said properties fell to their share under 
a partition effected between them and their father and that they were not liable 
to be proceeded against in execution of the decree obtaıned against the father 
alone The learned Judges held that as a Hindu father has no power of disposing 
of property allotted at a genuine partition to the share of the sons, such property 
is not lable to be proceeded against ın execution of a money decree obtained subse- 
‘quently against the father alone At page 1006 Varadacharı, J , observes . 

“ Tn order that properties may be liable to attachment ın exer in, ıt must be shown that they 


, either belong to the judgment-debtor or that the judgment-del is a disposing power over the 
properties or their profits which power he may exercise for his j benefit 


It would therefore follow that after a division in status the father’s creditor cannot, any more 
than the official Assignee, claim that the property 1s saleable by the father and therefore attachable 
by himself” 

"The learned Judge also pointed out the well-understood distinction between the 
ccreditor’s remedy in execution and the creditor’s remedy by a separate suit. This 
decision was considered and accepted as laying down the correct law ın the decision 
ün Official Recewer, Guntur v Seshayya® and other cases The second proposition 
is laid down ın the Full Bench decision in Venkatanarayana v Somaraju®. In that 
‘case, the father purchased certain properties on behalf of the joint family which 
were subject to a mortgage The mortgagee brought a suit to enforce the mortgage 
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and obtaıned a decree against the father alone In execution of the decree, he 
purchased the property and filed a suit against the father and his sons for recovery 
of possession of the property so purchased and for mesne profits. The sons raised 
the plea that they had nothing to do with that property as in a partition that was 
effected between them and their father, the said property fell to the share of their 
father Indeed on that ground, they were exonerated from the suit. At the time 
-of the alleged partition, the suit property was allotted to the share of the father 
and another son, who was a mınor at the time of the decree A decree for mesne 
profits was ultimately passed against the father alone. As the father died, the 
decree was sought to be executed against the property ın the hands of the minor 
son He resisted execution on the ground that during the pendency of the previous 
proceedings, there was a partition between him and his father and the properties 
sought to be proceeded agamst were allotted to his share and therefore were not 
liable to be proceeded against ın execution The learned Judges also held that 
the father 1epresented his son throughout the htigation although he was not des- 
.cribed as a party on the record At page 890, Mr Justice Venkatasubba Rao, 


after considering the decision of the Judicial Committee in Daulat Ram v. Mehr 
‘Chand’ observed, 


“ that the managing member could effectively represent the entire family and that a decree 
passed against him would be binding upon all the members, and secondly, that it is not necessary 
that ıt should be stated ın the pleadıngs ın expiess terms that he is suing or is being sued as such 
manager , the suit will be deemed to have been brought by or against him in his representative 
.character 1f the circumstances of the case show that he 1s the managel of the family ” 


” 
Dealing with the question whether subsequent partition would make any difference, 


‘the learned Judge states at page 894 that ıt does not and gives the following reasons 
for his opinion 


“The reason for holding that the members not jomed should be held lable is, that they are 
substantially parties to the suit thıough the manager, in other words, they are sufficrently represented, 
though not e0 nomıne parties on the record. It follows from this that the decree can be executed not 
only against the parties whose names appear but also against those who must be deemed to be construc- 
tive parties In this view, it 1s immaterial whether the family contmues to remain Joint or become 


-dıvıded” 

Mr Justice Venkataramana Rao who agreed with Mr. Justice Venkatasubba 
Rao, states his view ın a different manner but to the same effect At page 903, 
the learned Judge observed : 


“ Therefore, where a father or other manager 1s sued as a representative of a family, the other 
members of the family must be held to be substantially parties to the suit through such manager 
The fact that they are not parties eo nomme will not render them any the less parties to the suit ” 


At page 904, the learned Judge continues : 


“ When they must be held to be parties to the suit, ıt 1s ummaterial what the characte: of the 


property ın then hands 1s, whether ıt 1s still undivided property or has become separate property by 
division ” 


The learned Judge also lays down the presumption that 


“€ uhere the suit relates to a joint family property and the person sued ıs eithei the father or 
the eldest member, the accredited head of the family, ıt must be presumed that he was sued as repre- 


senting his family, and he need not be described as such ın the pleadings, nor need the decree be 
specifically passed agamst him as such” 

We are bound by the Full Bench decision But the learned counsel for the appel- 
lants brought to our notice that subsequent to the decision, another Bench of this 
Court ın Ramanathan Chetit v Shanmugham Chetiar®, threw some doubts on the prın- 
ciples laid down by the Full Bench İt is not necessary to state the facts of that 
case as the decision ın that case did not turn upon the view expressed by the learned 
Judges about the correctness of the Full Bench decision "The observations are 
really ın the nature of opzter and it is enough 1f we read the relevant passage The 


learned Judges, after extracting the relevant passages from the judgment of the 
Full Bench, observed as follows : 





1. (1887) LR 141A 187 TLR 15 Cal 2 (1944) 1 MLJ 384 
yo (PC) ta : 


69 ‘s 
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“ "The reasonmg, however would seem to ovelook the fact that the applicability of the pıın— 
ciple of res judicata which is made apphcable to such cases by Explanation 6 of section 11, Cıvıl Pro- 
cedure Code, rests not on the theory that the persons ıepresented by the party lıtıgatıng in respect 
of the common right are parties to the suit, but on the ground that such persons ‘shall for the 
purpose of this section, be deemed to claim under the persons so litigating’ which necessarily 
ımplıes that these persons are themselves zot parties to the suit ” 

However, the learned Judge proceeded to dispose of the case on another point 

With great respect, we cannot agree with these observations as they ignoue the 
fundamental principle on which the Full Bench decision was based _It 1s no doubt 
true that the decisions relied upon by the learned Judges ın the Full Bench case 
arose in connection with the plea of ves judicata based upon Explanation 6 to section. 
11, Civil Procedure Code, but the principle laid down therein 1s of general applı- 
cation. The principle was not based upon Explanation 6 to section 11. But the 
principle laid down by the Full Bench 1s one that 1s behind the explanation If 
the father represented the son ın the suıt, the son must be deemed to be a party 
to the suit and the decree. It therefore follows that the decree can be executed 
against the pioperty that fell to the son’s share To hold that a judgment against 
the father in his representative capacity 1s binding on the son on the principle of 
res judicata but that the decree so obtained cannot be executed against the son would 
, lead to startling results in that the decree-holder would be compelled to file another 
unnecessary suit against the son to which the son would have no real defence as. 
he would be precluded from contesting the suit on the ground of res judicata For 

the aforesaid reasons, we are not only bound by the Full Bench decision but we 
also agree with the principles succinctly stated therein In the present case, the facts 
are really governed by the Full Bench decision in Venkatanaiayana v Somaraşul. 
From the aforesaid narration of facts, ıt would be clear that ın OS No 106 of 
1924, Ramakoteswara Rao, the father, obviously represented his branch of the 
family. The suit was by one collateral branch of the family against Ramakoteswara 

Rao and his three sons for partition of the joint family property To that suit, all 
the sons of Hanumantha Rao were made parties, and necessarily Hanumantha Rao 
represented the entire branch and each of his sons represented their sub-branch It 
1s Impossible to conceive of cases where a father does not represent the members 
of his family in a partition suit especially when there were no disputes znter se between 
them (Zx hypothesi ıt would be so where the sons were not even born at the time 
when the suit was filed against their father for partition of the yomt family properties 
by another branch of the family In the circumstances of this case, ıt must be 
presumed that the father represented the family, and the fact that he was not des- 
cribed as such ın the pleadings and that the decree was not specifically passed against 
the family as such would not make any difference in the legal position There is 
nothing on the record to rebut such a piesumption. We therefore hold that 
Ramakoteswara Rao represented the appellants in OS. No 106 of 1924 and that 
although they were not eo nomine parties to the decree, the decree-holders are entitled! 
to proceed against the properties that were allotted to their share in the pai tition 
that was effected between them and their father 


The grandfather, Hanumantha Rao, who is the seventh respondent, has pre- 
ferred a memorandum of cross-objections. His main contention was that the 
decree could not be executed as the decree-holder was a party to the compo- 
sition scheme in the insolveny of the appellant pursuant to which he was discharged. 
A perusal of the judgment of the lower court shows that this point was not raised 
or argued before the learned Subordinate Judge ; nor are there matenals before 
us which wall justify our mterference on that ground. It is stated that the Advocate- 
for the 7th respondent argued this point ın the lower court on the 4th September, 
1943, when orders were reserved and the application posted for orders on 8th Sep-- 
tember, 1943, and that without his or the advocate’s knowledge, the case was re- 
opened and was adıoulned from time to time when finally ıt was disposed of on. 
12th April, 1944. To substantiate this contention, the learned counsel for the 


———— ....... ......“—“€“——“€————AAA  —— ””””” ......—”””””””””—..... see 
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sth respondent attempted to 1ely upon an affidavit alleged to have been filed 
by hım in this court. A search of the recoid disclosed that no such affidavit 
was filed and indeed no copy of the alleged affidavit was served upon the 1espon- 
dents or their learned counsel We are also not satisfied that the 7th respondent 
would not have had knowledge of the subsequent posting of the application for 
re-hearing as the application underwent mnumerable adjournments and took about 
7 months for disposal after the 4th September, 1943/7 We aie not satisfied that 
this is a fit case for giving the 7th respondent another opportunity to iaise his 
contentions, which he neglected to 2a1se ın the lower couit 


In the result, the appeal is dismissed with costs of respondents 1 to 6 and the 
memorandum of cross-objections is dismissed with costs. 


K.G. Appeal and memorandum of cross-objections dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Present —Mr Justice Mack 
Sripada Sambasiva Rao Petstioner * 
0. 
Kaki Venkatasuryanaiayanamurthy and otheis . Respondents. 
Stamp Act (II of 1899), Schedule 1, Article 1—Signature ın an account book showing a certain amount 
as due on prevus dealıngs— Admıssıbılıiy as acknowledgment saving limitation though unstamped. 


A mere signature in a running account 1s not evidence of the debt of which there 1s already evi- 
dence ın the account book It is merely an acknowledgment of the correctness of the account and 
does not require to be stamped ‘There is no law requiring an acknowledgment of lability for the 
purpose of saving limitation to be stamped Such a signature 1s therefore admissible ın evidence 
as an acknowledgment which has the effect of saving lımıtatıon 


Nagappa Gheliy v V.4.A R Firm, (1925) 49 ML J 306, referred to 

Petition under section 25 of Act IX of 1887 praying that the High Court 
will be pleased to revise the decree of the Court of Small Causes, Rajahmundry, 
in S.C.S No. 232 of 1947. 


B. V. Subrahmanyam for Petitione2 
Respondent not represented 
The Court delivered the following 


TUDGMENT —A rather novel point has been raised ın this revision petition 
by the defendant who was sued for the recovery of Rs 61-11-4 He admittedly 
signed an acknowledgment ın an account book of the plaintiffs on 1st April, 1945, 
showing that Rs 54-3-6 was due on previous dealings The point raised is a 
technical one, that this acknowledgment requires a one anna stamp under Schedule 
1, Article 1, of the Stamp Act and that therefore ıt 1s admissible in evidence as 
an acknowledgment of lability which has the effect of saving limitation 


The learned District Munsif has referred to some authorities and in my view 
rightly held that this signature was not an acknowledgment requiring any stamp. 
This was the opınıon expressed ın Nagappa Chetty v V.A.A R Firm}, by Knshnan, 
J , though the point for determination did not directly fall for determination there. 


To bring the signature within the definition of an acknowledgment ın the 
schedule, it 1s necessary that ıt should be “ written or signed by or on behalf of a 
debtor in order to supply evidence of such debt in any book ..... . orona 
separate piece of paper when such book or paper 1s left in the credito1’s possession Ve 
The words “ to supply evidence of such debt ” is of vital importance and indicate 
that the document was intended to be “ evidence of the debt ” A mere signature 
ın a runming account is not evidence of the debt of which there is already evidence 
in the account books. Itis merely an acknowledgment of the correctness 
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of the account and does not 1equire to be stamped. There is to law 1equiring 
an acknowledgment of liability for the purpose of saving limitation to be stamped. 
‘The point raised is an interesting one, which if allowed, would have a rather start- 
ling effect on many acknowledgments and account books which are being daily 
admitted ın evidence unstamped for the purpose of acknowledging the correctness 
of the account and also for acknowledgment of hability saving limitation 


No appearance has been made by the respondents 1 attach no significance 


to this As the amount 1s so small they may think it scarcely worthwhile making 
an appearance in this Court. 


The petition 1s dismissed without any order aş to costs. 
K.S. ——— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT .—MR. JusTicE HORWILL AND MR Justice RAJAGOPALAN. 
Paramban Mammadu and others . Appellants * 
0, 
‘The Kang . Respondent. 


Indian Evidence Act (I of 1872), secttons 45 and 133—Envtdence of Sootprint expert—Value—General 
nature of approver emdence 


The opinion of a footprint expert 1s not admissible as evidence If the Court 1s to make any use 
at all of footprint umpressions, ıt must be satisfied from a comparison of the various footprints that 
they are those of the persons whom the expert says they are The value of evidence with regard 
to footprints ıs obviously very much less trustworthy than evidence with regard to finger prints. In 
examining a finger print, one not merely compares the general configuration of the finger 
and all the lines on it, but one 1s able to study such minute details as the bifurcations and junctions 
of the ridges and the relative positions on those ridges of the sweat pores With regard to footprints, 
one can only compare the general shape of footprints found with the shape of impressions taken from 
the feet of the person suspected. Even ın this lumited comparison, one has not the same certainty 
as one would have in comparing finger prints, because foot impressions vary considerably according 
to the circumstances under which they are made Footprints made when a person is walking slowly 
or fast or running slowly or fast or jumping, all create differences which are material. Moreover, 
a footprint taken after a person has walked a considerable distance 1s larger than a footprint taken 
when a person has been at rest 


One generally expects the evidence of an approver to be rich in detail and colour, consistent 
within itself and not having any important contradictions when compared with other statements 
made by him earlier Such evidence carries conviction to the mind ; so that a Court feels that very 
little other evidence 1s necessary to satisfy 1t beyond all reasonable doubt that the approver’s story 
is true But where it 1s bare and fails to so carry conviction, then very substantial corroboration of 
the approver’s story would be necessary before 1t would be possible to bring home the guilt of the 


offence, beyond all reasonable doubt 

Trial referred by the Court of Sessions of the South Malabar Division for 
confirmation of the sentences of death passed upon the said Prisoners in C C. No. 30 
of 1948 on end August, 1948, and appeals by the appellants against the sentence 


of death and the sentence of rigorous imprisonment for two years passed on them 
in the said case. 


K.S. Fayarama Aıyar, B Pocker, K. M. Seeth Sahib, P. A. Onadır Meeran, M R.M. 
Abdul Karım and Mahboob Alı Khan for Appellants. 


The Public Prosecutor (V L. EHthiraj) on behalf of the Crown. 
The Judgment of the Court was delivered by 


Horwill, 7 —The four appellants and three others who were acquitted by the 
lower Court were charged by the Sessions Judge of South Malabar under section 
120-B read with section 302, Indian Penal Code, of conspiring with PW ro to 
commit the murder of one Ramasimhan. There was also a charge under section 
148 of bemg armed with dangerous weapons and noting. They were further 
charged under four separate counts for the murder of the said Ramasimhan, his 








* R.T. No. 83 of 1948 and Crl Appeal Nos. 445 to 448 of 1948 ıgth January’ 1949. 
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brother Narasimhan, the wife of Narasimhan, and one Raju Iyer, a Brahmin cook 
of Ramasimhan. These four persons will be referred to during the course of the 
judgment as deceased Nos. 1 to 4 respectively The learned Judge found the 
first accused only guilty of conspiracy and the four appellants guilty under sections 
147 and 34, read with section 302, Indian Penal Code, on all the four counts. He 
sentenced the four appellants to death and, as already stated, acquitted the other 
three. 


The motive for the offence 1s said to have been the enmity borne by the Moplah 
community ın general and the seven accused and P W. Io in paıtıculaı against 
Ramasimhan and his biother, the second deceased because they had renounced 
Islam and allowed themselves to be converted to Hinduism Narasimhan had 
subsequently been elevated to Nambudırı rank and had been accepted by the 
Nambudiri community as one of them number ; and to him in marriage was given 
the daughter of PW 26, a girl of 15 years of age, who was with her husband at the 
time of the murder and shared his fate After the first deceased had been converted 
from Islam to Hinduism, he diverted the largesums of money that he was accustomed 
to contribute to Muslim charities and spent them on Hindu charities. İn parti- 
cular, he renovated a Hindu temple ın the vicinity and was responsible for restoring 
regular worship there He began a diligent study of the Hindu scriptures and 
was studying the Bhagavad Gita, and had perpetually with him P W. 25, a Nam- 
budırı, to teach mantrams to the second deceased He had moreover sent his 
two sons to Delhi to be instructed and brought up in the Hindu religion All 
this, the prosecution say, gave rise to a great deal of ennlity against him among 
Muslims ; and specific instances have been spoken to in the evidence in which 
Muslims were heard denouncing very severely the tirst deceased and even threaten- 
ing his life. 


Exhibit P-60 gives an accurate idea of the bungalow of Ramasimhan, by 
name “ Malaramba Bungalow” The main entrance to the bungalow was on 
the eastern side To enter the house one has to pass through a door situate on the 
eastern side of a porch, which is the entrance to the bungalow. Just inside that 
door were lying the first deceased and P W. 24, a boy kept by the first deceased 
to massage him This witness was lymg on a mat (MO 17), which assumes 
some importance because on ıt was found a footprint ; and P VV os lay on another 
mat (M O. 18), which ıs important for the same reason. From the verandah 
one can enter the room marked “ B” on the plan and from that central room one 
can pass to rooms north and south Immediately to the north of that central 
room was a room in which was lying a child of P.W 26, the mother of the third 
deceased. Still north of that room again on a cot were lying the second and third 
deceased. To the south of the central room were lying P W. 26 and two of her 
children To the west of this series of rooms which run north to south ıs a verandah, 
from which ıs a passage way to the west leading into the dining hall and the kitchen. 
The western verandah of the main building was sepaiated from this passage way 
by a door which was said to have been fastened on the night of the offerce, as was the 
main entrance at the east. If those doors were secured, then, apparently, the 
house could only be entered by breaking open those doors. If one passed through 
the door separating the western verandah from the passage way, one passed first 
into the dining hall, where were sleeping the fourth deceased and his assistant, 
P.W.22 Tothe west of the main hall was a kitchen ın which P W 22 subsequently 
took refuge. 


According to the story of the persons who were in that bungalow on the night 
of the offence and who survived the murderous assault, the first inkling that any 
strangers were trying to enter came from a banging on the front door. P.W. 24, 
deposed that the door had not been securely fastened. Although there were three 
bolts, only the bolt on the top had been secured ; and so when the door was knocked 
that bolt fell and the door opened. P.W. 24 does not give evidence of any great 
value ; for as soon as he saw a person enter, he ran through into the middle room 
and there joined P W 26 and her children. P.W 25, on hearing cries, hid behind 
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an almirah situate close to where he was lymg. From there he was able to see 
something of what was taking place He deposed that a little after midnight (2 
A.M. was that time generally agreed upon), he heard a sound of a battering of the 
front door Before he hıd behind the almırah, the first deceased came saying 
“€ Who is it, Eda” and then crying out “ Boy, I am cheated ”, referring to the 
second deceased. He saw somebody cutting the first deceased with a weapon 
about a cubıt long. He was able to see what was happening, not only by the 
moonlight shınıng through the door, but by the light of a torch which was being 
shown by the assailant The second deceased then came running and flashed 
a torch to see what was happening He ran back when she saw the assailant. 
The witness saw a person chasing the second deceased ; but 1s unable to say whether 
or no that person was the same man who had attacked the first deceased. A hitle 
later, when things had become a little quieter, he made his escape. When the 
fourth deceased and P W. 22 heard the door separating the verandah of the main 
building from the passage being broken open, P W. 22 ran into the kitchen before 
anyone entered there ; but he saw a person attacking the fourth deceased. Sub- 
sequently, somebody flashed a torch into the kitchen ; but as he was hiding behind 
the door, he was not seen The fourth deceased, though severely injured, was 
able to escape and give two statements, Exhibits P-24 and P-7, before he died. 
Exhibit P-24 1s a statement recorded by a Head Constable. Later on, he was 
taken to the hospital, where the £OC: (P VV 6) recorded the other state- 
ment, Exhibit P-7 The earliér statement was a simple one in which he said 
that at about 2-30 a M" he saw somebody flashing a torch and heard him kicking 
at the door of the bungalow The man kicked open the door, flashed the torch 
in his face, and ımmediately began to attack him It would seem from this state- 
ment that only one person came into the dinmg room where he was sleepmg : 
but he saw a number of persons running away after attacking the second deceased. 
Then somebody fired at him with a gun and wounded him in the hip. Exhibit 
P-7 is to the same effect and 1s clear that he saw only one person, and that that 
man incited another to shoot him. It is of importance that in Exhibit P-7 he stated 
that the man whom he saw was a Moplah. P.W. 18 was sleeping in a Ford Car ina 
shed that had been erected agamst the southern wall of the bungalow, and when 
some persons ran there and set fire to the car, he escaped without identıiyıng any- 
body. He said that he was able to make out from the accent of the assailants 
that they were Moplahs There 1s other evidence that the persons who were 
attacking there were Moplahs ; and we find no reason for thinking that the persons 
who made these statements were unable to say to what community the attackers 
belonged ; for the dress and speech of the Moplahs are distinctive. 


The offence was committed on the srd August, 1947, and for a long time no 
clues were obtained A person by the name of Haneefa was later arrested and 
identified by P.W. 25 as one of the assailants On the day of his arrest (14th 
October, 1947) was arrested also Kunhammad, a brother of the first and second 
deceased, who had been converted upon the persuasion of his brothers, but later, 
reverted to Islam. Another person arrested at the same time was one Kutti Ali, 
the father-in-law of Kunhammad. In the meanwhile, the police had been examining 
the bungalow very closely and a number of blood-stained foot-marks were 
found in the bungalow on the mats M. Os 17 and 18 and in the portico. One 
of these impressions was thought at one time by the Footprint Expert (P.W. 33) to 
be that of the rıght foot of Haneefa. Soon after these persons were arrested and 
one of the footprints identified to be that of Haneefa, a charge sheet was filed 
against these four persons 6 or 7 weeks later, on end December, 1947, another 
charge sheet was filed, this time agaist 13 persons, including the four who had 
been charge-sheeted earlier, but not cluding any of the present accused or P.W. 
10, the approver 

On the 14th October, 1947, a special investigating officer (P.W. 45) had been 
sent to investigate, and he had come to the conclusion that the murder had been 
committed out of religious fanaticism ; and since he had found some hair adhering 
to a door frame with broken glass in the room in which P.W. 26 was sleeping with’ 
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two of her childien, he sent out constables to make a diligent search in all the 
neighbourhood for persons who had been injured. The first man with scars 
+o be found was apparently the seventh accused, who was arrested on 14th Decem- 
ber, 1947. His arrest was followed on 17th December, 1947, by the ariest of the 
sixth accused ‘The fifth accused was found with scars and arrested on 26th Decem- 
ber 1947. On 28th December, 1947, the second and fourth accused were arrested, 
the latter having scars PW ro had been arrested on 24th December, 1947 and 
gave a statement implicating himself and others on 30th December, 1947, whe1e- 
upon the first and thnd accused were arrested almost immediately on Ist January, 
1948. Footprints of the arrested men were taken and examined and provisional 
charge-sheets filed , but ıt was not until 22nd March, 1948, that the final charge 
sheet was filed against these seven accused, and these accused alone 


No special reason has been given by the prosecution why these seven accused 
and the approver PW ro should have participated ın this murder It has not 
been shown that these exght persons bore any greater enmity towards the first 
deceased than any other member of their community, except possibly the fourth 
accused, who 1s the President of the Izzathaı Islam Sangham, the piincipal objects 
of which are said to be to 1elieve needy Mussalmans and to send converted men 
to Ponnanı for tramıng He ıs a leather merchant, but all the other accused 
seem to be men of humble status, though of independent means, with the exception 
of the seventh accused, a coohe Accused r to 3 are ryots. The fifth accused 1s 
acart driver and the sixth accused a tea shop-keeper With the exception of the 
fourth accused, these men do not occupy any position either in society or in the 
religious life of the community that would make ıt hkely that thev would plot a 
murder of this kind. 


The principal evidence against the accused 1s that of the approver, PW _ Io 
One generally expects the evidence of an approver to be rıch in detail and colour, 
consistent within itself and not having any important contradictions when compared 
with other statements made by him earlier Such evidence carries conviction to 
the mind ; so that a court feels that very little other evidence is necessary to satisfy 
it beyond all reasonable doubt that the approver’s story 1s true ‘The evidence 
of the approver in this case 1s not hovveve of that kınd It 1s thin and bare and 
does not carry with it an air of conviction. After stating that he and other numbers 
of the Moplah community felt hatred towaıds the first deceased, he described 
very briefly the conspiracy, which he said took place on a Saturday about the 14th 
or 15th of the month of Ramzan, about a week or so before the plot was executed. 
The plot was hatched quite by chance At Konapparamukku, a place where 
people gather together ın their leisure time to have a chat, the witness chanced 
to meet accused 4and 5, and later accused 6, and discussed with them the enormity 
of the first deceased’s lapse into he:esy At the actual conspiracy were also present 
accused 1 and 2 Then, after giving a veiy short account of the conspuacy, he 
went on to describe the events of the day of the murder, and said that at about 
4 PM on that day (Saturday) he went to Kavattuparamba and there met the sixth 
accused "They were joined some time later by accused 2 to 5 and 7 From there, 
with the exception of himself, these persons left ın ones and twos, apparently, agree- 
ing to meet at Abu Baker Hajı's rubber estate at 10 P.M orso The witness waited 
behind until 7-30 PM for the first accused, who had been observing the Ramzan 
fast and intended to set out only afte: he bioke it They then went to the place 
of assignation and assembled these at no PM They had with them some unlıcen- 
ced guns and, as agreed amongst themselves each one of them had a knife. They 
then proceeded to the Malaparamba bungalow of the first deceased and whule 
the witness kept watch, the others went ımsıde the compound over the southern 
wall. He then heard the sound of striking the door and human cries. About 
ten minutes later, all the seven accused returned He fired a shot at somebody 
who was running away, presumably the fomth deceased They then went on 
towards a tank about four miles away and there washed off the blood on their persons 
and either there or ın the neighbourmg jungle threw away their weapons and blood- 
stained clothes. 
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One thing that strikes one about this story apart from its bareness, is the open 
manner in which the accused and PW ro met together on the day of offence 
prior to 1ts commission. One would have expected that they would have adhered 
to their original plan of proceedıng secretly to the place of assignation ın Abu Bucker 
Haji’s rubber estate and not being seen together before that We find, however 
according to the story of this witness, that they met together as early as 4 p.m. and 
openly waited for one another until all but the first accused had come When 
one compares the evidence of PW Ton the Sessions Court with his confessional 
statement, one finds material discrepancies 1elating to the circumstances under 
which the murder was planned Exhibit D-7 series are extracts from his statement 
made to the police There he stated that they first planned the murder on a 
Monday about 2-1/2 weeks or so before the murder was committed. Then they, 
2 €, P.W. 10, and accused 2, 3, 5 and 6 decided to murder the first deceased on the 
following Sunday. On that Sunday they received mformatıon that the first deceased! 
was not in his bungalow ; and so ıt was postponed to the following Friday. They 
then arranged that himself and accused 1 to 3 and 6 should meet at 10 PM that 
might and that accused 4 and 5 should jom them after they had left the tope on 
their way to Malappuram They however found that ıt was agam impossible 
to execute their plan that might ; and so the munder was postponed until the follow- 
ing day, with the slightly different arrangement that they should meet together 
at the Kottapadi maidan at 5 p.m. This seems to us a very different story from 
what was given by P.W. ro mn his evidence. One cannot say upon reading through 
the evidence of P.W. 10 that it is necessarily false ; but failing as ıt does to carry 
conviction, we feel that very substantial corroboration of his story would be necessary 
before ıt would be possible to bring home the guilt of this offence to the appellants 
beyond all reasonable doubt 


The learned Sessions Judge relied pimcipally for the corroboration of P.W. 
10’s evidence on the evidence of P.W. 33, the footprint expert. In paragraph 38’ 
of his judgment, the learned Judge stated 


“ So far as accused 1, 3 and 5 are concerned, their complicity is established, because their foot- 

prints were found at the scene As regards the 4th accused, P.W 16 proves that the 4th accused 
was on his way to the scene along with P W ro and the 5th accused This ıs sufficient corroboration 
for P.W 19’sevidence, as 1t 1s manifest that the 4th accused could not have had adestination different 
from his companions ” 
That 1s to say, assuming the guilt of accused 1, 3 and 5 because their footprints. 
were found in the bungalow, the fourth accused must have been guilty, too, because 
he was associated with men whose footprints had been proved to be that of the 
murderers. 


The opınıon of a footprint expert is not admissible as evidence If the court. 
is to make any use at all of footprint impressions, ıt must be satisfied from a com-— 
parison of the various footprints that they are those of the persons whom the 
expert says they are The value of evidence with regard to footprints 1s obviously 
very much less trustworthy than evidence with regard to finge: prints. In a fainly 
good impression. of a finger or even ın an impression where only a portion of the 
finger 1s shown, there 1s a wealth of detail available to the expert and to the Court 
for comparison. One sees m a finger print a large number of ridges and sweat 
pores situated along them 

“İn examınıng a finger print, therefore, one not merely compares the general configuration 


of the finger and all the lines on it, but one 1s able to study such minute details as the bifurcations 
and junctions of the ridges and the relative positions on those ridges of the sweat pores 


With regard to footprints, on the other hand, ıt would seem from the evidence 
and from what we have been able to read from Dı. Hans Gross’s book on Grimmal 
Investigation that one can only compare the general shape of footprints found 
with the shape of impressions taken from the feet of the person suspected. Even. 
in this limited comparison, one has not the same certainty as one would have in. 
comparing fingerprints; because foot impressions vary considerably according 
to the circumstances under which they are made. Footprints made when.a person: 
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is walking slowly or fast, or running slowly o1 fast or jumping, all create differences 
which are material. Moreover, a footprint taken after a person has walked a 
considerable distance, as was the case here when the murder was committed, 
is larger than a footprmt taken when a person has been at rest, as was the case 
when footprints were taken from the various persons m the Sub-Jail, mcluding 
some of the accused and PW. ro At page 497 of John Adam’s translation of the 
above book, the learned author says : 


“ Öne may then say with Massen, and rightly, that the details of all the ımpressions of a bare 
foot are in each particular case so distinctive and so characteristic that ıt 1s always possible to dıffer- 
entiate them, one from another, and recognise again the same impression “This is wholly true only 
when the impressions in question have been produced under identical conditions o a 


If then the last and the first impression thus produced be compared, one will see how difficult 
ıt 1s to find this famous ‘ characteristic resemblance’ ” 


He then goes on to say that the difficulty imcreases if the foot 1s turned or 
moved, At page 499 he points out the necessity for making a number of trials 
m order to ascertam the circumstances under which an impression was made. 
He says that ıt 1s therefore necessary to find each tıme (when conducting the experi- 
ment of taking a number of impressions without adding any fresh colourmg matter) 
a footprint resembling the original in the quantity of colourmg substance, when 


alone impressions from the same foot might be expected to be similar. At page 510, 
the learned author says .— 


“ Another result flowing from these conclusions is that the deductions made are only relative ; 
they can never be expressed by pre-cıted data and have only comparative value It is impossible to 
give measurements or fixed sizes , for the numerous factors—the size, the weight, and the other 
corporeal singularities of the individual walking, his burden, his gait, and the variable nature of the 
soul differ in every case, and may be combmed ın so many diverse ways that ıt is absolutely 
impossible to give precise indications on this matter ” 


After discussing the matter further the author says — 


: “If one has but one indistinct footprint and no clue therefrom another must be searched" 
Or.” & 


\ 


The only other passage that need be set out 1s found at page 532 .— 


“ Much prudence must here be exercised (in taking measurements) and nothing undertaken 
which shows no chance of success On the one hand the foot itself varies considerably, e g., it is 
much smaller ın cold weather or after a long rest than during hot weather or after a long march; 
on the other hand ıt ıs difficult to measure, inasmuch as itis not a regular body and must be measured 
differently according to the parts dealt with ” 


If we bear all these facts in mind, then we are far from satisfied that the prosecution: 
has proved that the foot impressions seen by the police on M.Os 17 and 18 and 

on the portico are the foot impressions of accused 1,3 and 5 “The process adopt-- 
ed by the expert for comparison was first of all to lift the umpression by placing 

over it a glass plate Through that glass plate he would see the impression and 

make its outline on the glass with dots. He would then place the plate so maıked 

over a plain sheet of paper and mark the dots on the paper Finally, he compared 

that with an impression made directly from the foot of the person suspected. 


Ex. P-41 1s said to have been taken from M O 17, which is not a very good 
impression ; and we do not think that the dots showing the outline of the toes follow 
very closely the outline on the mat Then again we find ın examining the angles 
of the toes on the tracing taken from the impression on the mat and comparing 
it with the impression taken directly from the feet of the fifth accused that the angles 
at which the toes meet the ball of the foot are different ın the two cases In dis-- 
cussing these impressions the footprint expert stated that in general the size and 
contour of the pad was the same, as were the relative positions of the toes and the 
contour of the heel That is true; but we cannot attach any importance to the 
inward curve ın the lower portion of the pad, which 1s given as a special charac- 
teristic. That mwaid curve, however, was not very well emphasised ın the print 
taken directly from the foot of the accused ; and the inward curve might well be 
due to the fact that blood did not cover that particular poltion of the pad. 

70 
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The umpression on M O. 18 is also not very clear. ‘The lifted impression in 
Ex. P-42, the expert stated, is ın general of the same length as the impression ın 
Ex P-55, 2.e , the ımpressıon of the foot of the third accused ; the outer linc of the 
pad is similar ; and the relative positions of the big toe, second toe, and third toe 
are similar, as is the size of the big toe and of the heel When we examined these, 
we found that the relative positions of the big toe, second toe, and third toe are 
anything but similar In fact, they are so dissimilar as to lead us to conclude, 
not merely that the resemblance between the impression of the third accused’s 
feet was not the same as the impression on the mat, but that the impressions must 
have been by different persons We also did noi find that the outlines and sizes of 
the heel and big toe and the length were vey nearly the same ın the two impres- 
sions compaied 


With regard to the impression, Ex. P-54, of the first accused, the expert gave 
six general characteristics and two special characteristics which he found common 
to Ex. P-54 and the ımpressıon, Ex P-şs, lifted from the footprint ım the portico 
The second special characteristic 1s that there 1s a depression on the pad between 
the first and second toe This, as we have stated with regard to other peculiarı- 
ties in the outlıne, may have been due to the fact that that portion of the feet was 
not sufficiently covered with blood to leave an impression, especially as the corres- 
ponding depression 1s not seen to anything like the same extent on the impression 
taken directly from the first accused’s foot In trymg to ascertain whether the 
footprint in the portico was that of the first accused, we are handicapped by not 
having been able to compare the outline marked on the glass with the outline 
on the portico itself , and we feel that it will not be safe for us to come to any con- 
clusion against this accused ın the absence of the original impression 


The learned Sessions Judge, for demonstration purposes, had several impres- 
sions taken of the feet ol two peons ın the Court ‘These we compared with those 
taken from the mats and the portico , and we found a reasonably close agieement 
between Ex C-4 and Ex C-5, taken from a foot of one of the peons, and Ex. P-95, 
which was attributed by the expert to the first accused ‘This 1s perhaps some 
ındıcation that one must be careful not to draw too hasty a conclusion from such 
similarities as weie pomted out by the expert Incidentally, ıt may be mentioned 
that Mr. Jayarama Aıyar has emphasised the evidence that only one assailant 
was present ın the portico ; and so even 1f we assume that one of these three accused 
was present in the bungalow that night, the other two footprints could not have 
been those of the other two, and might have been the impressions of the first and 
second deceased, whose footprints could not be taken We do not want to over- 
stress this poınt ; because the observation of P.W. 25 might have been faulty, and 
he ran away before the assailants left the bungalow 


The learned Public Prosecutor, finding that the evidence with regaid to the 
footprints is far from conclusive, has relied on the fact that accused 4, 5 and 7 
were found, when examined by various doctors, to have had scars on their persons 
which could have been the result of injuries sustained on the night of the offence. 
If there is evidence that an assailant has recerved any injury on some particular 
part of his person and a corresponding injury 1s found on the body of the suspected 
person shortly after the offence is commıtted, and there 1s medical evidence that 
that unjury was probably caused at or about the time when the offence was 
committed, the evidence of the mjury would be strong coiroborative evidence 
against that person But such evidence becomes increasingly weak as the tıme 
between the examination of the injuries or the scars and the date of offence 
ıncreases. ‘These accused were examined five or sıx months or more after the 
offence was committed ; and so ıt was impossible for the doctors who gave 
evidence to say precisely that these ınjurıes were caused on the day when 
the murder was committed or even within a short period before or after. ‘They 
could not even be sure to within a month or so of the offence when the ımjuries 
were caused. Further, there 1s no evidence that any of the assailants met 
with injuries at the tıme when the murder was committed, except that when the 
police officers were examining the bungalow they found some hair adhering 
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to some broken glass. That would indicate that on the person of one of the assai- 
Jants on a part of his body normally covered with hair, one could expect to find 
an ınjury. The learned Public Prosecutor has stated that since there was a lot 
of broken glass strewn about, some of the assailants might have cut their feet walking 
over it. That may be true ; but ıt is a curious circumstance that while many scars 
were found on the bodies of these accused persons, none was found on the feet of 
any of the accused. The seventh accused had no less than nine scars on his person, 
the fifth accused had three scars and the fourth accused had one scar and a 
number of scratches. The learned Public Prosecutor has been unable to suggest 
how so many injuries could have been caused to these three persons on the night 
of the offence We are therefore unable to attach any value to this evidence. 


PW gı, a tailor, deposed that he made a shirt for the fifth accused about 
eight months before the offence. When the tank spoken to by P.W. ro was 
searched, a number of pieces of cloth were found there; and P W. 41 claimed to 
be able to identify a piece of cloth about 15 inches long as a portion of a shirt that 
he had made for the fifth accused We have examined that fragment ; and we 
can scarcely believe it possible that PW 41 could identify it as a part of the shirt 
he had made so long before for the fifth accused. 


PW 13, a keeper of tea shops at Kodoor and Chattuparamba, deposed that 
at about 8-30 p.m on the night of offence he met a man whom he thought to be 
P.W. ro and another Ifit really was P W. ro that he saw, ıt would be in accord 
with the evidence of the approver , for he and the first accused might well have 
been where P.W. 13 said he saw them at about that hour. But P.W. 13 1s unable 
to say with any certamty that ıt was P W. ro , and so his evidence 1s of no value 
and the leaıned Sessions Judge very 1ightly did not place any reliance on it 


P.W. 12 deposed that he saw P.W ro, whom he had known for a very long 
time, and the first accused, who was then a stranger, but whom he afterwards 
identified as the first accused, together ın Malappuram at 4-30 p.m on the evening 
preceding the offence and again at 7 p.m m a tea shop This evidence is incon- 
sistent with the evidence of P.W. 10, who deposed that the first accused did not 
arrive there until 7-30 P.M and that it was for him that he had remained behind 
after the other accused had left for Abu Bucker Hayi’s tope. Moreover if P W. 12 
had seen P W. ro at 4-30 PM. one would have expected, if P.W. 10’s evidence be 
true, that he would have seen the other accused who were with PW _ io at that 
time 


The only other witness whose evidence needs discussion is P.W. 16. In the 
absence of any definite conclusion to be,drawn from the footprints, the learned 
Public Prosecutor relies very strongly on the evidence of this witness. He deposed 
that on the evening pieceding the offence he was taking tea in a shop at Pala- 
paramba and left ıt at about 8-30 p M. He had not gone very far when he saw P W. 
10 coming along. Behmd him in a group were five other persons whom he did 
not identify Behind them again, at a distance of 12 yards, were the fourth and 
fifth accused, whom he had known from boyhood. The place at which he saw 
these persons was only about a quarter of a furlong from Abu Bucker Haji’s plan- 
tation, which was the place of assignation. ‘This evidence does not accord very 
well with the evidence of P.W. 12 who saw P W. To and the first accused together 
on the other side of the plantation at the same time ; and it conflicts still more 
‘definitely with the evidence of the approver, who stated that at 4-30 PM. all the 
accused, with the exception of the first accused, left singly or in pairs, agieeing 
to meet mn Abu Bucker Hajı”s plantation at 10 P.M As he left with the first accused 
three hours later, he was unlıkely to have been with these persons at 8-30 PM. 
P.W. 16’s evidence, if true, shows that they were leaving the plantation, presumably 
on their way to commit the murder. These differences ın time between the 
evidence of P.W. 10 and the evidence of P.W. 16 can hardly be due to a mere 
misjudging of the time. The object of the conspirators was to proceed to the place 
of assignation singly or ın pairs and not to be seen together ; and so it is not hkely 
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that P.W. 10 would have been mistaken into thinking that he left the plantation at 
10 P M. if in fact he left it at 8-30 p.m. Moreover, their attempt at secrecy would 
have been frustrated ıf they had left the plantation as early as 8-30 PM when they 
would have expected to meet people on the road, who would see them all together. 
Nor could P. W. ro very well have been mistaken as to the time; for he had just 
finished taking a cup of tea in the neighbouring tea shop and would have had a 
very good idea of the time in relation to his meal time , and it is not hkely that he 
would have thought that ıt was 8-30 PM., if in fact ıt was 10 PM. The learned 
Public Prosecutor has asked us to accept the evidence of P. W. 16 on this point 
in preference to that of P. W ro, and he has argued that we should not reject 
the evidence of P. W. 16 merely because we think it unlikely that the accused 
would have been in the open at about that time. If however we accept the evidence 
of P. W. 16 as true, then it 1s most unlikely that at the tıme they were on their way 
to the scene of offence, which was only eight miles away, and which they did not 
reach until 2 A.M., the next morning If he did see them, ıt would seem more 
probable they were bound on some peaceful errand or were going for shikar, as 
the fourth accused 1s reported to have stated to this witness. 


It 1s seen from the above discussion that the evidence of the approver receives 
no corroboration of any importance from the evidence of any of the other witnesses 
and has therefore to be rejected, as not being sufficient to bring home the offences 
to the appellants. 


It is unfortunate that such a grave crime has not been detected ; but the failure 
of the prosecution to prove the offence against the appellants was not due to any 
defect ın the mvestigation, which seems to have been most carefully—and certainly 
very honestly—conducted No attempt was made to make evidence, where none 
was naturally forthcoming ; and if the police were unable to obtain more evidence 
it was because the Moplah community largely succeeded in maintaining secrecy. 
It was almost impossible without their co-operation for the police to obtain any 
more evidence relating to the crime 


The appeals are allowed and the convictions and sentences passed on the 
appellants set aside They are ordered to be set at liberty. 


VPS. Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR JusticE HORVVLL AND MR. Justice BALAKRIsHNA AYYAR 
Koka Bhaskara Rao and others . Appellanis* 


2 
Tayi Hemalatamma and others Respondenis. 


Guwl Procedure Code (V of 1908), Order 21, rules go and gö (2)—Sale an the joint names of two persons— 
Application under Order 21, rule go, ımpleadıng only one of the joint purchasers—Farlure to imblead the other, 
uf a ground for dismissal of application 


Where two peısons bid jointly and the sale 1s knocked down ın their joint names and the judgment- 
debtors file an application under Order 21, rule go, Civil Procedure Code, ımpleadıng only one of 
the yomt purchasers, the application cannot be dismissed on that account It 1s unnecessary under 
the proviso to sub-section (2) of rule g2 of Order 21, that all the persons affected should be formally 
impleaded In a proper case a sale can be set aside if notice goes to all persons affected. 


Appeal against the order of the Court of the District Judge, East Godavari, at 
Rajahmundry, dated 27th March, 1946, in EA No 56 of 1946 in EP No 59 0f 
1945 in OS. No 67 of 1932. 


M.S. Ramachanda Rao for Appellants. 


K. Kameswaia Rao, D. Suryaprakasa Rao, V. Sethumadhava Rao and Rammohan Rao 
for Respondents. 
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The Judgment of the Court was delivered by 


Horwill, 7.—In a Court sale two persons bid jointly, and the sale was knocked 
down in their jomt names The judgment-debtors then filed an application 
under Order 21, rule go, to have the sale set aside on various grounds, and ımpleaded 
only one of the jomt bidders. The Court dismissed the application on the ground 
that only one of the joint bidders had been ımpleaded. 


Mr. Kameswara Rao for the respondent agrees with the learned counsel 
for the appellants that the order of the learned District Judge cannot be sustained 
on that ground. The proviso to Order 21, rule 92 (2), 1s to the effect that no order 
setting aside a sale shall be made unless notice of the application has been given 
to all persons affected thereby It would follow from this that in a proper case 
a sale can be set aside if notice goes to all the persons affected, and that ıt 1s un- 
necessary under this proviso that all the persons affected should be formally ımplead- 
ed. So itis clear that the learned District Judge’s order is wrong. 


Mr. Kameswara Rao for the auction purchasers contends that the lower 
Court should not have allowed the application to proceed without requiring the 
-appellants to furnish security or to deposit the sale amount under the first proviso 
to rule go and that his doing so was the 1esult of collusion between the decree- 
holder and the appellants. Mr Ramachandra Rao for the appellants concedes 
that as far as the auction purchasers are concerned, the application to set aside 
the sale should be considered as not admitted ; so that it 1s still open to the Court 
to direct the appellants to furnish security or deposit the sale amount if it thinks 
proper to do so. 


In allowing the appeal, we set aside the order of the District Judge and restore 

E.A. No. 56 of 1946 to file The learned Judge will consider whether so far as the 

auction purchasers are concerned the appellants should be required to furnish 

“security or deposit the sale amount. ‘The costs of this appeal will be provided for 
in the order of the lower Court 


V.S. -— — — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusTIcE KRISHNASWAMI NAYUDU. 


_Azima Bi .. Petihioner * 


0. 


-Zohara Bi and others ” .. Respondents. 


Court-Fees Act (VII of 1870), secizon 7, (25-4) and (v) Madras—Suit for partition and possesston— 
Fixed court-fee and court-fee under section 7 (vo) baıd— Plaint setting out that ex parte decree against plaintiff 
was null and vo.d—Whether separate court-fee under section 7 (w-A) payable 

In considering the question of court-fee the principle to be followed 1s to look at the substance 
‘of the clamm and not the form and language employed ın the plaint 

Where the petitioner (plaintiff) sued for partition and possession of her share of her father’s 
estate and ın the plaınt she stated that an ex parte decree obtained against her by the fifth defendant 
ın an earlier suit was null and void as she was fraudulently ımpleaded therein as a major while ın 
fact she was a minor at that time and that no guardian ad litem was appointed and had paid a 
fixed court-fee and separate court-fee for possession under section 7 (v), on the question whether 
any court-fee under section 7 (1v-A) was not payable, 

Held, that since the plaint allegations was clear and the plea of nullity of decree was -taken, 1t 
‘was not open to the court to call upon the plaintiff to pay court-fee under section 7 (1v-A) of the 
Court-Fees Act 

Ramaswamı v. Rajagopalacharıar, (1940) 1 MLJ 32. ILR. 1940 Mad 259, distinguished. 

Abdulla v Subramania Pattar, (1936) 71 M.L J 383 and Gangaraju v Satyanarayana, ATR. 19931 
Mad 674, referred to 

Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the District Munsif of Vellore, 
dated rath February, 1949, in O.S. No. 63 of 1948 


S. Ramachandra Atyar for Petitioner. 
The Government Pleader (K. Kuttskrishna Menon) for Government. 





*C-R P No. 286 of 1949 goth July, 1949 
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The Court delivered the following . 


TUDGMENT —This Civil Revision Petition 1aises the question of what is the 
proper court-fee payable on the suit plaint. The plaıntıff ıs the petitione, and 
the suit 1s for partition ın respect of her father’s estate. Defendants 1 to 4 are the 
co-sharers and defendants 5 to 7 ate the persons in possession of the suit property 
from whom the plaintiff seeks to recover possession on the ground that they are 
trespassers and are not entitled to the property. The plaintiff prays for a decree 
that the properties ın the schedule to the plaint should be partitioned, and that 
she should be put in possession of her half share and also for mesne profits and 
costs Of the suit. In paragraph 7 of the plaınt it 1s stated that the fifth defendant 
who claimed to be the owner of the property which is the subject-matter of the 
suit had a beneficial interest ın ıt, the same having been purchased benamı for hım 
ın the name of one Habibullah, the father of the petitioner. 

The 5th defendant instituted O. S. No 328 of 1943 on the file of the District 
Munsiff s Court of Tirupathur and obtained an ex parte decice against the plaintiff. 
In paragraph 8 of the plamt the petitioner states that the fifth defendant wil- 
fully and fraudulently impleaded her as a party to that suit describing her as a 
majo: while, as a matte: of fact, she was a minor at all relevant trmes No guardian 
ad litem was appointed for the plamtiff herein ın the aforesaid suit and the said 
decree was consequently null and void İn considermg the question of court- 
fee the principle to be followed is to look at the substance of the claim and not 
the form and the language employed ın the plamt Beatimg that principle ın 
mind ıt has to be consideied whether it is necessary for the plaintiff to ask for the 
cancellation of the ex parte decree in O S No. 328 of 1943 before she could show 
that she 1s entitled to partition and possession of her half share of the suit pioperties. 
It ıs well established that when a person ıs a party to the decree he should neces- 
sarily ask for rehef to have the decree set aside before he could claim a share ın 
the property and the question ın this case ıs whether the plaintiff was a party to 
the decree ın O S No. 328 of 1943. On the allegations in the plaint she was a 
minor and there was no guardian ad litem appomted for her In the circum- 
stances ıt could not be said that she was a party as she was not properly represented. 
and the decree would not bind her. Reference is made to the decision reported 
in Abdulla v. Subramama Pattar!, where it was held that the minors could not 
be deemed to be parties to a prior decree since they alleged that the decree was 
obtained fraudulently and collusıvely and that the guardian had acted mala fide 
and neghgently. In this case there was no guardian at all that represented the 
minors and a decree passed against a”miror without representation by a proper 
guardian would be a nullity. "This view is supported by the decision of Ramesam, 
J.. in Gangaraju v Satyanarayana®. Since the decree is a nullity the petitioner 
is not bound to have the decree set aside and so the court-fee under 
section 7, clause (ıv-A), ıs not payable She has already paid a fixed court- 
fee and also separate court-fee for possession under section 7 (v) The counsel 
appearing on behalfof the Government pleader supports the case of the petıtıoneı 
The learned District Munsiff holds, ielying on the decision in Ramaswamı v Raja- 
gopalashanı?, that smce the plaintiff ıs eo nomine a party to the suit she is bound by 
the decree unless ıt is set aside But the facts in Ramaswami v Rajagopalacharı”, 
are different fiom the facts of the present case That was a case where a minor 
who was a party to a decree properly represented by a guardian sought to set aside 
certain decrees and alienations and therefore, the learned Judges held that the 
relief relating to the cancellation of the decrees should be separately valued and 
court-fee paid under section 7 (1v-A) of the Court-Fees Act “The plaint allegations. 
are clear The plea of nullity of the decree is taken ın the plamt and 1 do not, 
therefore, think that the order of the lower Court 1s correct It is not open to 
call upon the plaintiff to pay court fee under section 7 (1v-A) of the Court-Fees 


Act ‘The court-fee already paid is sufficient The petition is allowed 
e — Petition allowed. 


(1936) yı ML J. 383 3 (1940)1MLJ 32 ILR 1940 Mad. 
AIR, 1931 Mad 674 259 : 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —MR P V  RAJANANNAR, Clnef Justice AND MR  Justicr 
KRISHNASVVAMI "NAYUDU . i 


» 


Rajammal Petitioner ~ 
. : 
The Chief Judge, Gomt of Small Causes, Madras and another Respondents 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), sectzons 4 and 6—Fixation of fair rent— 
Farr rent fixed wn eacess of rent which was beng paid pror to such fixation—Date from which landlord 1s entil- 
ed to the far rent 


Where the fan rent fixed under section 4 of the Madras Buildings (Lease and Rent Control) 
Act ısın excess of the rent which was being paid before such fixation, the landlord cannot claim the 
difference from any date anterior to the date of the filing of the application under section 4 There 
ıs NO provision corresponding to section 6 (¢) which provides for refund or other adjustment of any 
sum paid by the tenant ın excess of the fair rent ‘The omission to make such a provision might have 
been deliberate having regard to the avowed policy of the Act to safeguard the rights of tenants 
Apart from any speculation as to the policy, ıt 1s clear that no retı ospective operation can be given 
to the order fixing the fan 1ent unless such operation 1s expressly provided in the Act or should be 
necessarily ımphed. 


Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to issue a writ of certiorart calling for the records 
in H. R. A. No. 736 of 1948, Court of Small Causes, Madias, and quash the order 
therein dated 1st October, 1948, H.R. C No 5549 of 1947, L. Dis. Second Addi- 
tional Rent Controller, Madras 


G. T Ramanwacharia for Petitioner 
P. Bhoopathı for Respondents. 
The Court made the following 


ORDER —Ihe only pomt for determination in this application for the 
issue of a writ of Cerftoarı to quash the order of the learned Chief Judge of the 
Court of Small Causes passed ına House Rent Appeal is when a fair rent is fixed 
under section 4 of the Act whether the landlord ıs entitled to such fair rent when 
ıt is in excess of the 1ent which was being paid before such fixation from the date 
of the commencement of the Act o: only from the date of the application for fixing 
the fair rent There is no piovision, it is admitted, ın the Act itself directly dealing 
with this question ‘There is however provision ın section 6 (c) of the Act for refund 
or other adjustment of any sum paid by the tenant ın excess of the fair rent whether 
before or after the commencement of the Act ın respect of the use of the building 
after the commencement of the Act But there 1s no similar provision giving right 
to the landlord to claim the difference between the fair rent fixed and the rent 
which was being paid before the fixing of such fair rent from any date anterior to 
the date of the filing of the application under section 4 It was contended for the 
respondent that such a provision must be implied as a coollary to the provision ın 
section 6 (c) of the Act Itıs a well-established principle of construction of statutes 
that the Couıt cannot supply omissions by implication and analogy, unless the 
existing provisions of a statute by necessary intendment so compel the Court 
We are convinced that in this case there 1s nothing ın section 6 or ın any other 
provision of the Act which compels us to hold that, when on an application under 
section 4. of the Act fair rent 1s fixed the landlord 1s entitled, when that rent 1s in 
excess of the rent which had been paid before the date of the application, to demand 
the difference The omission to make such a provision might well have been 
deliberate having iegard to the avowed policy of the Act to safeguard the 11ghts 
of tenants Apait from any speculation as to the policy, it 1s clear that no retros- 
pective operation can be given to the order fixing the fair zent unless such operation 
is expressly provided ın the Act or should be necessarily implied In this case 
the application for fixing the fan rent was filed only on 1st September, 1947. The 
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learned Judge therefore made an error in holding that he could direct the fair 
rent to come into operation from a date anterior to the date of the application, 
as in this case from 2oth October, 1946, when some improvements were effected 
to the premises The order of the learned Judge ıs therefore quashed ‘The 
order of the Rent Controller will stand confirmed There will be no order as to 
costs ı 


V.S, Order guashed. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 


PRESENT :——MR. Justice HORVVLL AND MR JusTICE SATYANARAYANA RAo. 
M. Jaswantmall Sowcar Petitioner * 
0, 
"The Collector of Madras . Respondent 

Land Acquisition Act (I of 1894), section 54—Appeal to Federal Court in case which may fall under section 
109 (c), Givi Procedure Code—Co npetency. 

The night of appeal under section 54 of the Land Acquisition Act is limited by section 110, as 
well as by Order 45 Cıvıl Procedure Code Section 110 has reference only to clauses (a) and (2) 
of section 109 and not to clause (ce) ‘The absence of any mention of section 109 of the Civil Proce- 
dure Code ın section 54 of the Land Acquisition Act shows that the Legislatuie did not intend to 
give a right of appeal against an order of the High Court, unless ıt fell under clauses (a) and (2) of 
section 109 which are dealt with ın section 110 and so the section excludes a right of appeal on the 
ground of a case being a fit one to appeal under clause (c) of section 109 

Petition praying that in the circumstances stated therein the High Coutt 
will be pleased to grant leave to the petitioner to appeal to the Federal Court against 
the decree of the High Court in Appeal No 193 of 1946, preferred to the High Court 
against the award of the Chief Justice of the Small Cause Court, Madras, in L C 
No. 6 of 1945. 


R Viswanathan and S Swaminathan for Petitioner 
The Crown Solicitor for Respondent. 
The Judgment of the Court was delivered by 


Horwill, 7 —This is an application for leave to appeal to the Federal Court 
against our valuation of the petitioner’s property under the Land Acquisition Act 


Since the value of the subject-matter of the proposed appeal to the Federal 
Court is less than Rs 10,000, the learned advocate for the petitioner bases his 
application on an important point or principle which he contends that we applied 
in fixing the value of the property and argues that this 1s a fit case for the issue of 
-a certificate to appeal to the Federal Court under section 10g (c) of the Civil 
Procedure Code 


Section 54 of the Land Acquisition Act gave a right of appeal to the Privy 
Council under certain circumstances. The latter part of that section says, 

“an appeal shall he to His Majesty ın Council subject to the provisions contained ın sec- 
tion 110, Civil Procedure Code, 1908, and ın Order 45, thereof ” 
Section 110 of the Civil Procedure Code has reference only to clauses (a) and (2) 
of section 109 and not to clause (¢). The absence of any mention of section 100, 
Civil Procedure Code, m section 54 of the Land Acquisition Act shows that the 
Legislature did not intend to give a right of appeal to His Majesty in Council against 
an order of the High Court unless ıt fell under clauses (a) and (5) of section 109, 
which are dealt with ın section 110. 


It 1s argued that the reference to Order 45 would extend the right of appeal 5 
because Order 45 relates to section 109 as well as to section 110. This is true : 
“but the appeal to His Majesty in Council has to be subject to both section 110 
.and Order 45 In other words, the right of appeal is limited by section 110 
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as well as by Order 45 We are clearly of opmion that the absence of an 
reference to section 109 ın this section excludes a right of appeal on the ground 
of its being a fit one to appeal to His Majesty in Council 


Even if an appeal were permissible under clause (c) of section 109, we should 
be of opmion that this petition should not be granted In our judgment we did 
not attempt to lay down any principle of valuation which could be generally applied 
to a class of cases. We contended ourselves with considering the facts of the case 
before us and the most appropriate method of valuing the property under the 
particular circumstances which we had to consider We said, 

“ We think that m the cucumstances of this case and ın view of the evidence afforded ın res- 
pect of the rent fetcked “or the superstructure and the value of Rs 10,000 that the market value of 
the site of fve grounds shonld be arrived at by taking 25 years’ purchase ” 

For the above reasons, we are of opinion that this petition should be dismissed. It 


is dismissed accordingly with costs. 
b 


VS Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR _ JusticE SomasuNDARAM 


A 5 Govindan Petitioner ~ 
2 e 
Mrs Margaret Jayammal Respondent. 


Criminal: Procedure Code (V of 1898), seciions 488 (6) proviso and 489 —Pe) od: of three months — 
‘Computation—Stariung point—Change ın corcumstances—ALeanine 


İt cannot be said that the period of three months mentioned ın the proviso to clause (6) of 
section 488, Criminal Procedure Code, means three months from the date of the knowledge of the 
order “There is no reason why the section should be read with the word “ knowledge ” which is 
not there 


Change ın the circumstances means change ın the eustence of circumstances and not charge 

‘in the proof of circumstances 
Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the oider of maintenance, dated 


14th February, 1949, ın MP No. 5 of 1949, ın M P. No. 333 of 1948, Chief 
Presidency Magistrate’s Court, Egmore, Madras 


S R. L Ratan of Facob and Ratan for Petitioner 
Respondent in person 


G Gopinath for the Grown Prosecutor (S, Govend Swaminathan) for the Crown 
The Court made the following 


ORDER —-On 7th September, 1948, an ex parte order for maintenance was 
passed against the petitioner. He filed an application on 4th January, 1949, to 
-set aside that order and also contested the quantum of maintenance. ‘Under the 
proviso to clause 6 of section 488, Criminal Procedure Code, an ex parte order may 
be set aside for good cause shown on application made within three months from 
the date of the order This application which was filed on 4th January, 1949, 
is undoubtedly more than three months from the date of the order But it is con. 
tended by the learned counsel that the period of three months means three months 
“from the date of the knowledge of the order Tn short he wants the word “ know- 
‘ledge ” to be introduced which is not there I do not see any reason why the section 
“Should be read with the word “ knowledge ” which issnot there If the intention 
“of the Legislature was that it should be three months from the date of the know-- 
“ledge of the order it would have said so I therefore agree with the lower Court 
"that the application was filed out of time and is liable to be dismissed. 
ee ea ee ee ne eR Oa eS can 
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Another fact uiged by the learned counsel ıs that he has shown how he has to- 
pay certain debts and this circumstance must be taken into consideration ın assess-- 
ıng the income of the petitioner The circumstances which he alleges existed 
even at the tıme of the order İt is not as if they came into existence after the- 
order was passed Change in the circumstances means change in the existence 
of circumstances and not change in proof of circumstances The lower Court 
was therefore rıght ın rejecting the petition I see therefore no reason to interfere 
with the order of the lower Court 


The petition is dismissed 
VS Petition dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr. Justice SOMASUNDARAM 


a, Ethu ajulu Naidu : Peta tioner.* 
Madras Prohibition Act (X of 1937), section 4 (1) (a)-—Possesston by carpenter of ja» containing two gallons 
of varmsh which contained denatured sprui—tl f an offence 


The object of the Madıas Prohibition Act is to prohibit the consumption of intoxicating liquor. 
Varnish is never intended fo. drink or to be used for intoxicating purposes Where a carpenter 
is found in possession of a jar containing two gallons of varnish which contained denatured spirit, 
though varnish has not been exempted from the purview of the Act, be cannot be convicted under 
section 4 (1) (a) of the Act 

Petition under sections*435 and 439, Criminal Procedure Code, 1898, prayıng 
that the High Court will be pleased to revise the order of the Chief Presidency 
Magistrate of the Court of the Presidency Magistrates, Egmore, Madras, cated: 


18th March, 1949, n CC No 58 of 1949 
B V. Vasıvanatha Azyar and R Destkan foi Petitioner 
G Gopinath for the Crown Prosecutor (S Govind Swaminathan) for the Crown 
The Court made the following 


ORDER —The accused has been convicted by the Chief Presidency Magistrate 
under section 4 (1) (4) of the Madras Prohibition Act and sentenced to pay a fine 


of Rs 50 


The accused 1s a caipenter and in his carpentry shop a yar contaming two 
gallons of varnish was found ‘This varnish contains denatured spirit and there- 
fore ıt comes within the definition of liquor ın the Act The lower Court finds 
that the liquid is not drinkable and 1s not fit for consumption The question 1s 
whether the accused 1s guilty of an offence under section 4 (1) (a) of the Act The 
object of the Act as the preamble shows, 1s to prohibit the consumption of intoxi- 
cating liquor It 1s not suggested that the varnish is intended for drink or can be 
used for intoxicating purposes. Being a carpenter, the possession of varnish was 
for a legitimate use PW r, the Prohibition Officer says that if it is varnish he 
would not have seized ıt The finding of the lower Court is that it 1s varnish 
The Government have no doubt not exempted this from the purview of the Act 
But the learned Crown Prosecutor, under instructions. from Government states 
that it ıs not the intention of the Government that there should be a prosecution 
in a case like this Applying the principle of de minimus non curat lex, İ hold that 
the petitioner should not have been convicted I therefore set aside the convic- 
tion, and sentence, and acquit the accused. The fine, ıf paid, will be refunded 


Since it 1s not the intention of the Government to prosecute carpenteis for 
possession of varnishes, it 1s better they exempt ıt by-appropriate notification 
V.S. 5 Petition allowed. 
—>—>ş>—  ————ğ——————————————- LE mer EMEN ANI e, 
* Cr R C. No. 812 of 1949 2nd September, 1949 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—MR. JUSTICE SOMASUNDARAM. 


Ghebrole Narayana Petitioner.* 
2. 
Chendra Rudrayya .. Respondent. 

Criminal: Procedure Code (V of 1898), sections 259 and 845—Discharge wn case of offences lawfully 
compoundable unthout permission being given—Legality. 

It is wrong to think that in cases where offences may be lawfully compounded, the accused 
cannot be discharged under section 259 of the Criminal Procedure Code without giving permission 
for compounding. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the 
Additional District Magistrate, Fast Godavarı at Kakinada, dated 19th March, 
1948, in Crl R. P. No. g of 1948 (C C. No. 402 of 1949, Additional First Class. 
Magistrate, Rajahmundry). 


V. I. Rangasıwamı Ayyangar and R. Santanam for Petitioner 
C. Rama Rao for Respondent 

The Public Prosecutor (V A Ethiraz) for the Crown. 
The Court made the following 


ORDER.—On a private complaint the petitioner was prosecuted for cheatıng 
an offence punishable under section 420, Indian Penal Code. The prosecution 
witnesses were examıned and when the case was posted for hearıng, the complain- 
ant was absent and the trial Magistrate discharged the accused under section 259, 
Crimmal Procedure Code In revision the Additional District Magistrate set 
aside the order of discharge on the ground that though the offence may be lawfully 
compunded, still as, the offence required permission of the Court for compounding 
(wde section 34.5 of the Criminal Procedure Code) and as such permission was not 
granted, it was not open to the Magistrate to discharge this petitioner. 


The Additional District Magistrate is wiong ın thinking that ın cases where 
offences may be lawfully compounded, the accused cannot be discharged under 
section 259, Criminal Procedure Code, without giving permission for ccmpound- 
ing. What the section says 1s that in case, where the offence may be lawfully com- 
pounded, the Magistrate may act in the manner mentioned ın section 259 The 
offence under section 420, Indian Penal Gode, in one which under section 345 may be 
compounded with the permission of the Court and therefore an offence which may 
be lawfully compounded The Magistrate will therefore be well within his rights 
to discharge by exercising his discretion But whether he exercised his discretion 
properly or not 1s for the revisional Court to go into and decide As the grounds 
on which the further enquiry has been ordered are untenable, I set aside the order 
of further enquiry and direct the petition again to be heard on the question whether 
the trial Court has exercised its discretion properly or not 


The revision petition will be heard by any Magistrate other than the Additional 
District Magistrate who heard the case. 
V.S. Petition allowed. 


*CrR C. No 625 of 1948 grd August, 1949. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice VISWANATHA SASTRI 


Ramanujulu Naidu - Appellant* 
v 
Gajaraja Amma] Respondent 


Contract Act (IX of 1872), sections 20 and 21—Mbstake—Effvct on agizements —Sale by a vendor who 
according to ‘aw on date of sale was entitled to properts sold—Vendre mortgaging the same property to vendor 
as consideration fo) sale—Subsequent change m lao, resulting in vendee beng held entitled to the property ın 
preference to the vendor—Sut on mortgage by vendor—Plea ın defence of want of consıderatıon—Sustaınabılıty. 

If an assumption of a basic or fundamental character made by the parties to an agreement 
is erroneous, the agreement 1s void at its inception, the law regarding such errors as striking at the 
root of the agreement itself. The question whether a mıstake 1s basic or fundamental depends 
on the circumstances of each case and on the construction of the particular contract sought to be 
enforced, It ıs not accurate to say that relief can never be given ın respect of a mustake of law 
It may be that owing to the combined effect of the views of both parties of the law and the 
facts, they made a mistake at the time of entering into the transaction as to the nature of ther 
pre-existing private rights to the property forming the subject-matter of the transaction. Such 
a mistake 1s not a pure mistake of law and may be a ground of relief. 

Case-law discussed. 


One R who owned a house and some cultivable lands, died in 1915 leaving him 
surviving, his widow S, his daughter’s daughter, G and X a grandson of his paternal 
uncle 6, the widow, died ın December 1932 At that tıme the law as laid down in 
Gavarammal v Mamnkammal1, was that the Hindu Law of Inheritance (Amendment) Act of 
1929 applied only ın respect of succession to the property of Hindu males dying intestate after the 
Act came into force This decision was overruled by Lakshmammal v. Anantharama Aryangar?, 
where ıt was held that when a Hı du male died intestate before Act IL of 1929 leaving a 
limited female heir who was alive after the Act came into force, succession tothe deceased male 
member opened after the passing of the Act According to the earlier decision X would have 
succeeded and under the later deciston G would have succeeded as heir to the property of R. 
Between the dates of these two decisions, X sold the properties to G, the price being paid by the 
execution of a mortgage by the vendee G, to the vendor X The sale and mortgage were executed 
on 17th February, 1935, each forming the consideration for the other In a suit on the mortgage, G 
pleaded ın defence that there was a want or failure of consideration for the mortgage. 


Held: The parties to the sale and mortgage, both of them, proceeded on the assumption that 
the vendor had a good title to the property conveyed by hım But according to the law, at the 
time of the sale and mortgage, the vendor had, in fact, no title to convey though the parties had 
assumed to the contrary The purchaser G was purporting to take a conveyance of her own 
property not knowing that ıt was hers The mortgage was the consideration for the sale and once 
ıt as found that the vendor had no title to the property conveyed, the mortgage 1s devoid of 
consideration. 

Appeal against the decree of the Court of the Subordinate Judge, Tiruchira- 
palli, in A.S.No. 293 of 1945 preferred against the decree of the Court of the 
District Munsif, Tiruchirapalli, ın O.S. No. 476 of 1944. 

A. V. Narayanasıwamı Ayar for Appellant. 

S. Amudacharı for Respondent. 

The Court delivered the following 

TUDGMENT :—The plaintiff whose suit on a mortgage dated 17th February, 
1935, has been dismissed by the Courts below is the appellant in this second appeal. 
The defence of the defendant (here respondent) was that the mortgage was a nominal 
transaction and that im any case there was a want or failure of consideration for 
the mortgage. 

The facts are these: One Kangappa Chetty who died in 1915 was the owner 
of a house in Trichinopoly and an extent of 1 acre 80 cents of cultivable land. 
He died leaving him surviving a widow Seshammal, his grand-daughter (daughter’s 
daughter) Gajarajammal who ıs the defendant and Govındaswamı, a grandson 
of his paternal uncle. The widow died on 2iıst December, 1932. By that time 
the Hindu Law of Inheritance (Amendment) Act (II of 1929) had come into 
force. In the year 1933 a Division Bench of this Court decided in Gavarammal 
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v Manıkammal! that Act II of 1929 applied only in respect of succession to the 
property of Hindu males dying intestate after the Act came into force. This 
decision was overruled by a Full Bench ın Lakshmammal v. Anantharama Ayangar?, 
where ıt was held that when a Hindu male died ıntestate before Act II of 1929 
leaving a lımited female heir who was alive after the Act came into force, succession 
to the deceased male member opened after the passing of the Act. Under the 
earlier decision of this Court, Govindaswam: would have succeeded and under 
the later decision Gayarayammal, the defendant, would have succeeded as heir 
to the suit properties Between the dates of these two decisions Govindaswamt 
sold the suit properties to the defendant for a sum of Rs. 600, the price being paid 
by the execution of the suit mortgage by the vendee to the vendor for the full amount 
of the consideration The sale and mortgage were executed on 17th February, 
1935, each forming the consideration for the other Exhibit P-1 1s a registration 
copy of the mortgage By a series of assignments the mortgage right 1s now said 
to be vested in the plaintiff 


The District Munsif dismissed the suit holding that the sale and mortgage 
were nominal and unsupported by consideration and even if they were real, they 
were vitiated by the mistake of the parties. The learned Subordinate Judge on 
—. dismissed the suit on the ground that there was a common mustake as regards 
the rights of the paities and therefore the mortgage was void and unenforceable. 
Mr A.V. Narayanaswami Aıyar, the learned advocate for the appellant, challenges 
the correctness of this conclusion on two grounds. He states that on the date 
of Exhibit P-ı, Govındaswamı the original mortgagee was nightly considered 
to be the heır-at-law of the deceased Rangappa Chetty on the strength of Gavarammal 
v. Manıkammal!. He conveyed his interest, such as it was, to the defendant by 
a sale and took a mortgage on the same property for the price payable İtıs argued 
that Govindaswami suffered a detriment and gave up a valuable right to the defen- 
dant who, having got what she wanted, cannot refuse to pay for the advantage gained 
by her. It is urged that there was no failure of consideration merely by reason of 
a later decision of this Court taking a different view of the law enacted by Act 11 
of 1g29. Mr. Narayanaswami Aıyar developed his argument ın another way 
also ‘There was a doubt or dispute as to the respective rights of Govindaswami 
and the defendant, and the parties chose to settle this dispute by a sale of such 
1ights as Govindaswami had ın consideration of the vendee executing a mortgage 
for Rs. 600. This settlement of a disputed claim is, according to him, sufficient 
consideration for the mortgage. Secondly he contended -that the mistake ın the 
present case, assuming there was one, was a mistake of law regarding the inter- 
pretation of Act II of 1929 and was therefore not available under section 21 of 
the Contract Act as a ground for avoiding the mortgage Exhibit P-1 


I shall first deal with the second point urged by the learned advocate for the 
appellant. When the sale deed was executed mn 1935, the vendor and vendee 
both acted on the footing that the former had a good title to convey and should 
take the price in the shape of a mortgage on the property sold. It is said that 
the mistake underlying this transaction was only a mistake of law relating to the 
mterpretation of Act II of 1929, the parties having adopted the same erroneous 
interpretation of Act II of 1929 as the Bench of this Court which decided Gavarammat 
v Mankammal1. 


It is true that section 20 of the Contract Act avoids an agreement only when 
both the parties to ıt are under a mistake as to a matter of fact essential to the agree- 
ment and section 21 enacts that a mutual mistake as to any law ın force in India 
does not avoid a contract. These sections, however, have a deceptive appearance 
of simplicity. I do not know that attempts to define the dividing line between 
mistakes of fact and mistakes of law have been very successful, though help for decid- 
ing any particular problem 1s obtainable from the reported decisions Sections 
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20 and 21 were enacted m 1872 and presumably reproduced the English law as 
it had been shaped and developed by the English Courts at thatdate The English 
law, however, has not been static during the long period ihat elapsed since 1872 
but has progressed in the direction of preventing a person from enforcing 
a contract agaist another, or retaining a benefit derived from another which, 
it 1s against conscience, that he should enforce or keep. In India, however, these 


liberal and modern developments of the law have to be fitted into the framework 
of the Contract Act 


Mistakes affecting a contract may be of different kinds and may give rise to 
different results The mistake may consist in the expression given in a formal 
document to the real agreement between the parties, in which case the agreement 
is valid and the remedy 1s by a rectification Iam mentioning this class of mistakes 
merely to eliminate ıt from further consideration. The mistake may be such 
as to prevent any real agreement being formed m which case the agreement itself 
is void. Each party may have meant something but not the same thing as the 
other There is no consensus ad idem and to use a common legal phraseology “ the 
minds of the parties never met ”. In such a case, there is no agreement at all. It 
may also happen that the parties had a common intention which, however, was 
based on an assumption made by both of them as to some matter of fact essential 
to the agreement, such as the existence of the thing which is the subject of the 
contract. If there is a mistake as regards the foundation which both the parties 
assumed as the basis of the agreement, the agreement is nullified by that funda- 
mental error. 


In Norwich Union Fire Insurance Society v. V. M H. Price, Ltd. 1, Lord Wright 
stated the principle underlying section 20 of the Contract Act in these terms : 

““ İt is true that, ın general, the test of intention ın the formation of contracts and the transfel 

of property 1s objective , that is, mtention is to be ascertained from what the parties said or dıd" 
But proof of mistake affirmatively excludes intention It 15, however, essential that the mistake 
relied on should be of such a nature that ıt can be properly described as a mistake ın respect of the 
underlying assumption of the contract or transaction or as being fundamental or basic Whether 
the mistake does satisfy this description may often be a matter of great difficulty.” 
If an assumption of a basic or fundamental character made by the parties to an 
agreement is erroneous, the agreement 1s void at its inception, the law regarding 
such errors as striking at the root of the agreement itself. To hold otherwise would 
be creating rights and liabilities entirely beyond and outside what was intended 
by the parties when they entered into the agreement. The same result has been 
reached by implying a term in the contract itself that it was conditional upon the 
existence of a state of things which can reasonably and properly be described to 
be basic or fundamental. Per Viscount Simon in Joseph Constantine Steamship 
Line, Lid. v. Impertal Smelting Corporation, Ltd 2 The principles above stated have 
been developed by Courts in their attempt to reconcile the rule as to absolute 
contracts with the demands of common justice. 


It is said that a mistake of law does not vitiate an agreement as all persons 
are presumed to know the law. Like most maxims of the law, the maxim, that 
ignorance of law does not furnish an excuse or defence, has but a limited appli- 
cation and it 1s not proper, in my opinion, to fetter the law by maxims of this kind. 
There are authoritative decisions of the English Courts that a mistake as to private 
rights or title to property -is equivalent to a mıstake of fact. In Cooper v. 
Phibbs®, the appellant, believing himself to be a Stranger to a fishery, agreed to 
take a lease of it from the respondents who believed themselves to be entitled 
to the fishery and granted the lease It turned out that the appellant was entitled 
to the fishery and not the respondents The House of Lords declared that the 
contract of lease was entered into by the parties under a mistake and in ignorance 
of the actually existing mghts and interests of the parties in the fishery and that 
it was not binding ın equity upon the parties Lord Westbury observed : 


——  —  ““———— —.——— -—.—... 
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“The result, therefore, 1s, that at the tame of the agreement fo the lease which it is the object 
of this petition to set aside, the parties dealt with one another under a mutual mistake as to their 
respective rights . In such a state of things there can be no doubt of the rule of a Court of 
Equity with regard to the dealing with that agreement It ıs said “ İgnorantta juris haud excusat’; 
but ın that maxim the word ‘jus’ 1s used ın the sense of denoting genelal law, the ordinary law of 
the country. But when the word ‘jus’ is used in the sense of denoting a private right, that maxim 
has no application Private right of ownershıp is a matter of fact , it may be the result also of matter 
of law; but if paities contract under a mutual mistake and misapprehension as to their relative and 
respective rights, the result is, that that agıecment 1s liable to be set aside as having proceeded upon. 
a common mistake. Now, that was the case with these partıes—the respondents believed themselves 
to be entitled to the property, the petitioner believed that he was a strange: to it, the mıstake 1s 
discovered, and the agreement cannot stand ”’ 


'In Damel v. Stnclart, the followmg observations occuı 


“ But ın Equity the line between mistakes in Jaw and mistakes in fact has not been so cleaily 
and sharply drawn In Earl Beauchamp v VVinn3, Lord Chelmsford observes, * with 1egard to the 
objection, that the mustake (if any) was one of law, and that the 1ule ignoranıa juris neminem 
excusat applies, I would observe on the pecuharity of this case, that the ignorance imputable to 
the party was of a matter of law arising upon the doubtful construction of a giant That 1s very 
different from the ignorance of a well-known rule of law’ ” 


In Allcard v. Walker*, Stirling, J., observed . 


“ Tt ıs said for the defendant Mr Kell that the mistake was one of law and that relief cannot 
be given ın respect of 1t In my opinion this is not so 1 think ın the first place that the mistake 
was one which related to the existing rights and interests unde: the settlement within the meaning 
of the law as laid down by Lord Westbury ın Cooper v Phibbs* ” 


There 1s also a dictum of the learned Judge ın that case that 


“ Itis not accurate to say that rehef can never be given ın respect of a mistake of law ” 

A later case which, however, was not referred to ın the argument appears to have 
cast some doubt on Cooper v Phıbbs*, In Bell v. Lever Bros , Lid 5, Lord Atkin who 
delivered the leading judgment of the House of Lords on this poınt observed that 
the statement of the law ın Cooper v Phibbs*, was too wide and remarked as 
follows : 

“ Even where the vendor has no title though both parties think he has, the correct view would 

appear to be that there 1s a contract , but that the vendor has either committed a bieach of a stipu- 
lation as to title or 1s not able to perform his contract The conttact is unenforceable by him but 
ıs not void ” 
There has been a great deal of critical comment on this case in the Law Quarterly 
Review and the general opimon of the profession in England appears to be that 
the case must be regarded as a decision on its own peculiar and confused facts. 
All that I understand the learned Lord to have held 1s that unless the mistake goes 
to the very root of the contract or the whole of the consideration, as for instance 
where ıt goes to the existence or identity of the subject-matter of the contract the 
common mustake of the parties will not affect the binding character of the contract. 
I need hardly observe that the question whether a mistake is basic or fundamental 
depends on the circumstances of each case and on the construction of the parti- 
cular contract sought to be enforced 


The rule laid in Cooper v Phibbs* has been followed by the Courts ın this country. 
In Pratapa Sımha Raja Saheb v. Simje Raja Saheb®, Spencer and Ramesam, JJ., held 
that an agreement entered into between two brothers to manage a religious endow- 
ment by turns on the assumption that they were both entitled to the trustee- 
ship by devolution under the ordinary Hmdu Law, was void and unenforceable 
in view of a subsequent decision of the Court holding that the trusteeship was 
impartible In Ramachandra Misrav Ganeshchandra Gangopadhya’, where both parties 
entered into a lease on the assumption that the grantor was entitled to the minerals 
in the land ıt was later on judicially declared that persons ın the position of the 
grantor were not so entitled, 1t was held that the lease had become void and unen- 
forceable. Strong reliance was placed by the appellant’s counsel on Appavov 
Chettiar v. The South Indian Railway Co.8. That was a case of a claim to recover money 
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paid by a mistake of law, the law in question being a general rule applicable to 
all citizens alike Ramesam, JJ , who delivered the judgment of the Court felt 
bound, under the impact of the argument of the Advocate-General to differ from 
his own oözfer dictum ın a previous case The learned Judge observed that the 
decision of the Court of Appeal in Holt v Markham}, particularly the judgment of 
Scrutton, L J, had weakened the authority of previous decisions relating to this 
topic İn that case there was a clam for the recovery of money alleged to have 
been paid by mistake and :t was found by all the three learned Judges of the Court 
of Appeal that there had been ın fact no mıstake ın the payment of the money whose 
recovery was sought It ıs true that that distinguished common lawyer entered 
a protest against the disregard by his brethren in Chancery of the time honoured 
limitations of the common law by going to the length of recognising 


“arıght to recover money merely because ıt would be a right and fair thing that it should be 
refunded to the payer ” 


In actions for recovery of money paid under a mustake, ignorance of particular 
rights has been put on the same footing as ignorance of the general law by English 
Courts This matter 1s fully considered ın the judgment of the House of Lords 
ın R. E. Jones, Lid v Warng and Gillow, Lid ?, but as Iam not now dealing with 
a claim for money had and received, it 1s unnecessary for me to pursue this topic 
further The learned Judges who decided Appavoo Chettiar v The South Indian Railway 
Co.3, while pointing out—and rightly if I May say so—that the general observations 
in cases like Cooper v. Phibbst and Earl Beauchamp v. Winn 5, must yıeld to the specific 
provisions of section 21 of the Contract Act recognise that “ some kind of mistake 
of law may be a ground of relief”? They also held that, 


to a particular individual so much so that ıt may be said that as the combined effect of a party’s view 


If I may very respectfuliy be permitted to say so, this statement of the law 1s incorrect 
in that it omits to state that the mistake must be common to both the parties and 
assumes that an unilateral mistake is sufficient Subject to this amendment, I am: 
in respectful agreement with the above statement which, indeed, would govern 
the present case. ) 


To sum up my views on this branch of the argument, I am of the opinion 
that the parties to the sale and mortgage both of them proceeded on the assumption 
that the vendor had a good title to the property conveyed by him. The decision 
in Gavarammal v. Mamkammal® which had not then been overruled was enough 
Justification for this assumption. It was later on authoritatively laid down by- 
the Full Bench that the decision ın Gavarammal v. Mamkammal® was erroneous, but 
judicial decisions, unlike enactments of the Legislature, are merely declaratory 
of the law as ıt has always stood. Therefore, even at the time of the sale and 
mortgage, the vendor had, ın fact, no title to convey though the parties had assumed 
the contrary The contract related to a subject-matter contemplated by the parties 
as existing but which ın fact did not exist If the vendor had sold that which he 
had not, the vendee cannot be compelled to pay for that which the vendor could 
not convey, Hzichcock v. Giddings? "The purchaser here was purporting to take a 
conveyance of her own property not knowing that ıt was hers “There has therefore 
been a total failure of the proposed subject-matter of the transaction, for no person 
can buy his or her own property. In such circumstances, the vendor could not 
be allowed to 


“run away with the money ın consideration of the sale of an estate to which he had no night ” 
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Bingham v Bingham}. ‘The result in law is the same as if the parties had made an 
agreement expressly conditional on the existence of a good title in the vendor which: 
not existing, the agreement falls with the title The mortgage and sale both. 
formed parts of the same transaction, each being the consideration for the other. 
They are both unenforceable 


\ 
Mr Narayanasvvamı Aıyar”s first contention that the mortgage, Ex P-1, 
is supported by consideration may be shortly noticed It is true that it is not 
necessary that the consideration should be of equal value with the promise in respect 
of which it ıs given İt is equally true that the abandonment of a right bona fide, 
even though unfounded or the forbearance to exercise the right or to assert the 
claim may be a valid consideration for a promise ‘The deliberate renunciation 
or compromise of doubtful rights is binding on the parties and ignorance of law 
is not an objection to the validity of a transaction entered into, because the law 
itself was doubtful It 1s unnecessary to refer to cases as the above propositions 
of law are elementary But there ıs no basis ın fact in the present case for an 
argument based on these principles There was here a sale of property for a price 
and a mortgage on that very property given by the vendee for the price According 
to the appellant himself, the title to the property was not ın dispute, much less 
the subject of a bona fide dispute by reason of the decisionin Gavarammal v Manickam- 
mal*. ‘The sale and the mortgage are not part of the settlement of a disputed claim 
but stand by themselves as business transactions The mortgage 1s the consideration 
for the sale and once ıt 1s found that the vendor had no real title to the property 
conveyed, the mortgage is devoid of consideration 


For these reasons, I agree with the conclusion of the lower appellate Court 
and dismiss this second appeal with costs Leave refused 


vs ——- Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR. Justice KRISHNASWAMI NAYUDU 


ihangasamı Pillai by Agent Ganapathi Nadar | .. Petitioner” 
v 
Dhanabagyammal and others . Respondents. 


Couri-Fees Act (VII of 1870) section 197 and 7 (0)—Sunt praying for possession of various items an: the- 
hands of number of defendants—Suit if embraces distinct subjects—Proper court-fee 


Where the plaintiff sued for possession of several properties and the prayer ın the plaınt was 
that the plaintiff should be put ın possession of the ‘ undermentioned ” properties through process of 
Court and free from obstruction of the defendants, who came into possession under different titles 
from the first defendant who in violation of a trust had alienated them On the question of proper 
court-fee payable whether it should be on the aggregate fee on the total value or on separate 
portions ın possession of different defendants 


Held that on the allegations ın the plant and takıng the substance of the plaınt also into consı-- 
deration the suit did not embrace distinct subjects but only one subject as claimed ın the prayer 
ın the plaint and as such section 17 of the Court-Fees was not applicable to ıt 


Mahant Ramnarain Gir v Gourt Shanker Lal, (1928) ILR 7 Pat 402 In re Parameswara Pattar 
(1930) 59 MLJ 469 ILR 54 Mad 1 (FB) and Rajah of Viztanagaram v The Government (1932) 
63 ML J 73, relied on ) 


Venlatarama Mohandas v Kamım Kondiah, (1945) 2 ML J 571 distinguished 


Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge, Cuddalore, 
dated grd,Febiuary, 1949, ın O S. No. 98 of 1947 / 


AM. S Venkatarama Aıya for Petitioner. 


The Government Pleader (K Kuttekrishna Menon) and K. Sımıvasan for 
Respondents : 








I (1748) 1 Ves Sen 126 27 ER 994 2 (1933) 66MLJ 70 IL.R 57 Mad. 718 - 
FC RP No 327 of 1949 2gth. July, 1949 


72 


566 ‘THE MADRAS LAW JOURNAL REPORTS, [1949 


The Court delivered the following 


JUDGMENT :—The pomt for decision ın this revision petition 1s whether the 
Court-fee paid by the plaintiff ıs correct The plamtiff is the petitioner. The 
suit is for recovery of possession and the prayer in the plaint 1s that the plaintiff 
be put in possession of the “ undermentioned ” properties through process of Court 
and free from the obstruction of the respondents The suit is in respect of the 
properties of one Srinivasa Pillai. The plaintiff is the brother’s son and the first 
defendant is the widow On 26th August, 1911, Srinivasa Pillai executed a will, 
whereby he created a trust of his properties and, during the minority of the plaintiff, 
appointed the first defendant and the mother of the plaintiff as joint testamentary 
guardians to manage the estate and to perform the trust In execution of two 
money decrees obtained by the 11th defendant against the first defendant one in 
respect of a personal debt due by her and the other ın respect of a debt due under 
a promissory note executed by the deceased Srinivasa Pillai, the properties, being 
item 5 of B schedule of the plaint, were brought to sale, and the 11th defendant 
purchased them on 4th June, 1930 İt is stated ın the plaınt that the properties 
attached were trust properties, ın which the first defendant had no interest capable 
of transfer voluntarily or voluntarily, that the sale 1s void and the same cannot 
‘confer any title much less legal title on the 12th defendant to be validly conveyed 
by him to others Item 5 of B schedule 1s a property of the extent of 3 acres and 
16 cents. The 11th defendant 1s now in possession of the middle portion of one 
acre and 6 cents Defendants 15 to 17 are ın possession of the northern portion 
of the extent of 36 cents , and defendants 18 to 20 are in possession of the southern 
portion of the extent of one acre and 74 cents These defendants acquired their 
respective portions from the 11th defendant who 1s the Court-auction purchaser 
‘of the entire property The plaıntıff values the suit under section 7 (v) of the 
Court-Fees Act and has paid Court-fee on the consolidated market value of the 
property. On the question of Court-fee, the learned Subordinate Judge held that 
the Court-fee paid was not the proper Court-fee payable on the plamt and that 
section 17 of the Court-Fees Act would be applicable to the suit and that separate 
Court-fee should be paid on the market value of the separate portions ın the pos- 
session of the different defendants since they were, according to the learned Subordı- 
nate Judge, distinct subjects under section 17 of the Court-Fees Act. Section 17 
of the Court-Fees Act, ıs as follows. 


““ Where a suit embraces two or mote distinct subjects, the plant or Memorandum of appeal 

shall be chargeable with the aggregate amount of the fees to which the plaints or memoranda 
of appeal in surts embracing separately each of such subjects would be liable under this Act ” 
The learned Subordinate Judge has held that the cause of action arismg against 
each of these defendants 1s separate and independent, that the relief for possession 
also 1s separate and mdependent as agamst them, that by making a single prayer 
‘for possession agamst all defendants, as is done ın the plaınt, the plaintiff cannot 
avoid necessity of payment of Court-fee on the market value on these items which 
‘constitute defined shares in the subject matter and ın possession of each of these 
‘defendants, and therefore that section 17 would be applicable to the case. 


İt ıs contended on behalf of the petitioner that the view taken by the lower 
Cour 1s wrong and that, though the suit may embrace more than one cause of action, 
it does not embrace two or more distinct subjects within the meaming of section 17 
of the Court-Fees Act. In support of this contention, the learned advocate for the 
petitioner relies on the decision mn: Mahant Ramnaraın Gur v. Gauri Shanker Lal?. 
That was a case where thé plaıntıff brought a suit for recovery of possession of a 
land consisting of various plots ın separate possession of the defendants and also 
for mesne profits on the ground that it was a zeraıt land and that the entries in the 
record showing it as the defendants’ was ineffectual, null and void, on the allegation 
that the defendants have in collusion with one another caused wrong entries to be 
smade in the survey records and had dispossessed him There ıt was held that all 
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the defendants having been joined together by a common link of conspiracy and 
collusion, the Court-fee payable was on the total valuation of the land and mesne 
profits, and not under section 17 of the Court-Fees Act, which contemplates two or 
more distinct subjects embraced ın one suit. In that decision, the learned Judge 
observed thus - 


“ "The defendants might set up different claims, but the nature of the suit ıs not to be determined 
upon the pleas taken by the defendants but upon the fiame and scope and the ımtentıon and object 
of the plaintiff The plaınt and plaint alone will determine it and the court-fee has to be paid 
upon the determination and scope of it Under section 17 of the Court-Fees Act, there must 
be two or more distinct subjects In the present case, there 1s only one subject, though consisting of 
a large area and a number of plots They constitute one subject and that 1s the claim of the plaintiff 
that all these lands constitute his zerait.” 


In re Parameswaa Pattar! the question as to the application of section 17 of the 
Court-fees Act was considered by a Full Bench of the Madras High Court. İt 
was a suit for possession of immoveable property and mesne profits and the question 
was whether the Court-fee should be paid on the aggregate value of both the reliefs, 
or on the value of each of the reliefs separately. ‘Though the claim for possession 
and the claim for mesne profits were separate causes of action, ıt was held that 


they were no: necessarily distinct subjects under section 17 of the Court-Fees Act. 
It was held 


The word ‘subjects’ ın this section is somewhat obscure in its meaning, and has been held 
ın some decisions to be not capable of precise definition Ordinarily, the right or title to the land 1s 
the basis for the claim for possession of the land, as also for mesne profits, and ıt cannot therefore be 

- deemed that the two claims are so disconnected, without any mter-relation, as to form distinct subjects 
under section 17 of the aforesaid Act” 


The learned advocate for the petitioner also cited the judgment of Ananthakrishna 
Aiyar, J , in Raja of Vizeanagaram v. The Government? ‘That was a suit filed by a 
landholder against the ryots of a village under section 193, Madras Estates Land Act. 
There were several ryots ın possession of different plots of land and the common 
-ground on which enhancement of rent was asked for was under section 193 of the 
Madras Estates Land Act It was held by the learned Judge that having regard 
to the decision of the Full Bench in İn re Parameswara Pattaı*,it was no sufficient 
answer that the landholder could file separate suits against each of the ryots, and 
that the causes of action ın respect of each ryot was different. The suit bemg one 
for enhancement of rent on common grounds, it could not be said that the suit 
embraced “ distinct subjects.” Applying the principle laid down ın the Full Bench 
decision in In re Parameswara Pattar!, the test whether a suit embraces two or more 
distinct subjects does not depend upon the cause of action on which the plaint 
is based, but depends upon the basis of the claım and the right under which the 
plaintiff claims The basis of the claim in this suit is that the sale ın favour of the 
1ith defendant in execution of a decree that was passed against the first defendant 
is null and void, the sale being of properties which are trust properties ‘That was 
the only ground on which the plamt ıs based and if the plamtiff could succeed in 
establishing that the property was trust property and that the sale was null and 
void the plaintiff has to succeed in the case. The fact that portions of the said pro- 
perty had been subsequently alienated by the 11th defendant would not change the 
position. İfonce the plamtiff establishes that the sale ın favour of the 11th defendant 
is null and void, the plaintiff 1s entitled to get possession from all the defendants. 
The learned Government Pleader to whom notice was given ın this petition, concedes 
that if the case of the plaintiff ıs that the Court sale is void and the persons ın pos- 
session are trespassers, 1n a suit for possession no separate Court-fee need be paid, 
but Court-fee on the aggregate value of the properties would be sufficient But he 
contends that the cause of action 1s different ın each case, the basis of the claim 
is not only the void nature of the sale ın favour of the 11th defendant since the 
plaintiff has also stated ın the plaint that the defendants ın possession of the respec- 
tive portions are not bona fide transferees for valuable consideration from an ostensible 
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owner. İdonot think that the additional allegation made ın the plaint, 
namely, that they were not bona fide transferees for value from an ostensible owner, 
would change the character of the suit or alter the basis on which the plaintiff sues 
for recovery of possession of the properties The plaintiff succeeds if he establishes. 
that the sale ın favour of the 11th defendant 1s valid, unless the defendants can 
allege and prove that they are bona fide transferees for value from an ostensible 
owner. That is a defence which ıs open to the defendants and ıt is not the basis 
of the claim of the plaintiff in the suit The learned advocate for the petitioner 
has also brought to my notice the decision of Bell, J , ın Venkatarama Mohandas v. 
amu: Kondah", In that case, a person who became the owner of certaın proper- 
tres by reason of a settlement deed executed by his father, on entering upon them 
found various lessees in occupation of different parts under tenancies created by 
the settlor. Some of the tenants refused or neglected to attorn to the new owner 
who thereupon filed a single suit against them for ejectment and mesne profits 
till date of delivery of possession It was held that the suit in the circumstances 
comprised a number of “ subjects as required by section 17 of the Court-Fees Act 
and the plaint would be chargeable with the aggregate amount of the fees to which 
the plaints in suits embracing separately each of such subjects would be lable. 
İt was observed that the plaintiff was seeking ın that suit, not the same relief, but 
similar reliefs against the various defendants. The learned Judge observed in that 
case that there appeared to be no legal inter-connection between the defendants, 
that they had nothing in common with each other and they were jomed merely 
as a matter of convemence, that as agaist each defendant the plaıntıff would 
have to prove a similar but a separate case, and that the amount clarmed was 
different against each defendant But the facts of this case are different ; and, 
further, the Full Bench decision ın In re Parameswara Patlar? and the decision ın 
Rajah of Vizianagaram v The Government? were not brought to the notice of the learned 
Judge in Venkatarama Mohandas v. Kamin Kondahl On the allegations in the 
plaint and taking the substance of the plaint also into consideration I am of opimon 
that the suit does not embrace distinct subjects but only one subject and as such 
section 17 of the Court-fees Act would not be made applicable to a suit of this nature. 
However, even if there 1s any doubt in the matter, being a taxing statute, the subject 
1s entitled to the benefit of doubt arising on the meaning of the statute. I therefore 
find that the lower Court erred in holding that section 17 of the Court-Fees Act 
would be applicable to this case The order of the lower Court 1s set aside and" 
this revision petition is allowed The petitioner will get his costs from the party 
respondent 


KC ia Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mr Justice KRISHNASWAMI NAYUDU 


N T Palanısamy Cheitiar by agent V D Seetharama 
Mudalıar .. — Petitioner” 
0 : | 
Komara Chettiar and others .. Respondents. 


Cunl Proceduse Code (V of 1908), Order 1, ?ule 10—Addttion of not necessary parties to avoid mulizplrerty- 
of proceedings—If justrfied—Surt for specific performance of agreement to sell—Sons of executants of agreement— 
Uf necessary parties to the surt 


İn an application under Order 1 rule ro, Civil Procedure Code, the Court should consider mainly 
whether the presence of the proposed parties would be necessary for adjudicating upon the questions 
that are involved in the suit and an order for addition of parties should not be made merely with a 
view to avoid multiplicity of suits if otherwise their presence is not necessary for determining the real" 
questions involved ın the sut. 
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In a suit for the specific performance of an agreement to sell against the executants of the agree- 
meni, the sons of the latter would not be necessary parties to such a suitand cannot be added as 
parties under Order r, rule 10, Civil Procedure Code, even though they may plead that the agree- 
ment would not bind them 

Petition under section 115 of Act, V of 1908, praying that the High Court 
“will be pleased to revise the order of the Court of the Subordinate Judge, Coimbatore, 
dated 29th July, 1942, in I A No 1216 of 1948, in O, S. No 116 of 1947. 


M Krshna Bharath for Appellant 
17. R. Srinwasa Aıyar for Respondent 
The Court delivered the followmg 


TUDGMENT —The petitioner is the plamüff ın OS No. 116 of 1947 on the 
file of the Subordinate Judge’s Court of Coimbatore instituted by him for specific 
performance of an agreement to sell dated 23rd January, 1944, executed by defend- 
ants 1 and 2. The grd defendant is a subsequent purchaser of the property and 
has therefore been ımpleaded The suit was filed on the 22nd January, 1947 
and issues were settled on the 28th August, 1947 The rcspondents filed I A. No. 
1216 of 1948 for adding themselves as party defendants 4 to g and this application 
“was made under Order r, rule 10, Civil Procedure Code ‘The allegations in the 
affidavit ın support of the application are that respondents I to 5 are the sons of 
the 1st defendant and that respondent 6 is the son of the end defendant, that ın 
“respect of the suit properties they filed OS No 265 of 1947 ın the Sub-Court of 
Coimbatore alleging that the alienations by the rst and and defendants are not 
binding on them and for partition and possession of their separate shares. They 
-also state that they had to contend that the agreement will not bind them ın so far 
as they are concerned and that there are good reasons for the success of their 
defence. The application was opposed and the learncd Subordinate Judge passed 
-an order as follows: 

“The sons of the defendant want to plead that the agieement to sell is not for the benefit of the 
sons. ‘To avoid multiplicity of proceedings it is better that the petitioners are also impleaded ” 

He also observes that the petition has been delayed and directs that costs should 
dn any event be paid to the plaintiff by the respondents 


It is contended on behalf of the petitioner-plaıntıff that this is a suit for specific 
performance of an agreement executed by defendants 1 and 2 and that the main 
issue that has to be decided in the suit 1s whether the agreement had been executed 
and whether the plaintiff had otherwise complied with the terms of the agreement 
and entitled to specific performance by getting a document of sale from defendants 
1 and 2 and that questions relating to title are foreign to the suit for specific per- 
formance. Further it is pointed out that there 1s no prayer in the plamt for the 
recovery of possession of properties. ‘The prayer m the plaint is for a declaration 
that the plaintiff ıs the owner of the plaint properties and to order that the defen- 
dants should execute a sale deed ın respect of the plaint properties in favour of 
the plaintiff and that on their default the sale deed may be ordered to be executed 
by the Court on behalf of the defendants in favour of the plaintiff This is the usual 
prayer in suits for specific performance though it is also permissible to add a prayer 
for possession in such suits 


The learned Councel for the petitioner cited the decision in Nagi v. Damodhar1, 
where it is held that a Court acts without jurisdiction if, in a suit for specific perfor- 
mance of contract, ıt joins other causes of action which cannot properly be investigated 
in that suit It is also held that a person who claims adversely to the vendor is 
not a necessary party to a suit for specific performance of a contract to sell. Two 
English decisions are referred to ın that judgment and I will refer to the following 
passage in the judgment of Cottonham, LC, ın Tasker v. Small. 


“€ Tt ıs not disputed that, generally, to a bill for a specific performance of a contract of sale, the 
parties to the contract only are the proper parties , and, when the ground of the jurisdiction of Courts 


—. 
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of Equity ın suits of that kind is considered it could not properly be otheiwise The Court assumes 
Jurisdiction ın such cases, because a Court of Law, giving damages only for the non-performance 
of the contract, ın many cases does not afford an adequate remedy But in equity, as well as at law N 
the contract constitutes the right, and regulates the habilties of the parties , and the object of both 
proceedings r" to place the party complaining as nearly as possible ın the same situation as the defen- 
dant had agreed that he should be placed ın İt is obvious that persons, strangers to the contract, 
anc therefore, neither entitled to the right nor subject to the liabilities which arise out of it, are as 
much strangers to a proceeding to enforce the execution of it as they are to a proceeding to recover 
damages for the breach ofıt” 

In Prem Sukh Gulgula v. Habib Ullah? which is also referreed to ın Nagi v. 
Damodar? the learned Judges observed, 

“The necessary parties ın a suit for specific performance of a contract for sale are the parties 
to the contract, or if they are dead their legal representatives as also a person who had purchased the- 
property from the vendor after the contract Heisa necessary party as he would be affected, if he 1s 
a volunteer, or 1f a purchaser for value, had purchased with notice of the contract A person who 
claims adversely to the vendor, 1s, however, not a necessary party ” 

İn Muni Samappa v Gurunanjappa® Rajamannar, C J., observes that 


“ Where a person sues for specific performance of an agreement to convey and simply ımpleads 
the party bound to carry out the agreement there 1s no necessity to determine the question of the 
vendor’s title, and the fact that the title which the purchaser may acquire mıghı be defeasıble by a 
third party (for instance the sons of the vendor being entitled under Hindu Law to shares ın the pro- 
perty) 1s no ground for refusing specific performance if the purchaser 1s willing to take such title as 
the vendor has” 


— 


It is therefore clear that the respondents are not necessary parties to this suit 
for specific performance of an agreement to sell. The application is made under 
Order 1, rule ro. Order 1, rule 10, clause (2) enables a Court to add as 
party any person whose presence before the Court may be necessary in 
order to enable the Court effectually and completely to adjudicate upon and. 
settle all the questions involved ın the suit. The question involved ın the suit 
as disclosed by pleadings ın the suit and ın view of the observations 
of the learned Judges whose judgment I have cited above, 1s not one relating 
to the habılıty of the sons nor does it relate to the right of the sons ın 
respect of the properties. What the plaintiff would get if he succeeds m 
getting a decree for specific performance is a sale deed which will bind only the 
executants of the sale, namely, defendants 1 and 2 and would not affect the position 
of the sons or their rights if any to these properties I think that the nghts of the 
sons to these properties is not a question involved in the suit and it is therefore not 
necessary that they should be made parties. Mr. Srinivasa Aiyar, learned Counsel, 
appearing for the respondents referred me to the prayer in the plaint which ıncludes 
a declaration that the plaintiff is the owner of the plaint properties and argues 
that it involves a question as to the title of the property since the plaıntıff”s owner- 
ship 1s asked to be declared in this suit itself. What is asked for in the prayer 1s 
only a declaration of the title of the plaintiff as the purchaser from defendants 
1 and 2 on the strength of the agreement of sale and it 1s not the title of the vendors 
to the property that has been asked to be established in this suit I should there- 
fore think that no question of title is involved in the swt Balusamı Aıyar v. 
Lakshmana Azyar* is cited by the learned Counsel for the respondents o It proceeded 
on a different set of facts In this suit there is no allegation that the agreement 
to sell executed by these defendants was binding on the sons and 1m fact no reference 
is made in the plaint to the sons at all The plaint contains only the allegation 
regarding the execution of the agreement and payment of the consideration which 
went in discharge of certain mortgages In Balusamı Asyar v Lakshmana Aiyar* 
Kumaraswamı Sastrı, J., observes 


“ Where a person sues for specific performance of an agreement to convey and simply impleads 
the party bound to carry out the agreement there 1s no necessity to determine the question of the 
vendor’s title, and the fact that the title which the purchaser may acquire might be defeasible by a 
third party 1s no ground for refusing specific performance if the purchaser 1s willing to take such 


title as the vendor has” 2 
ƏR os GA mm evin | e a mai) ey ve aaa 
ı. ATR. 1945 Cal 355. reported ın (1949) 2 MLJ 342 
2. ILR. (1947) Nag 623 4 (1921) TL Ri 44 Mad 605 
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The plaintiff-petitioner 1s willing to take such title as the vendors, that 1s, defen-- 
dants 1 and 2, could pass in his favour The learned Subordinate Judge states. 
to avoid multiplicity of suits the addition of parties might be allowed In an applı- 
cation under Orde r, rule ro, Civil Procedure Code, the Court should consider mainly 
whether the presence of the proposed parties would be necessary for adjudicating 
upon the questions that are involved ın the suit and an ordeı for addition of parties 
should not be made merely with a view to avoid multiplicity of suits 1f otherwise 
their presence is not necessary for determining the real questions involved in the 
suit. In a simple suit of specific performance hke the present one filed against 
the vendors, the sons of the vendors are not necessary parties. 


As I find that the learned Subordinate Judge has acted with material irre- 
gularity in the exercise of his jurisdiction this Civil Revision Petition is allowed with 
costs and the order of the lower Court ıs set aside 


V.S. Petition allowed. 
[PRIVY COUNCIL.] 
(On Appeal from thé High Court of Judicature at Nagpur.) 


PRESENT —Lorp GREENE, LORD MORTON or HENRYTON AND SIR JOHN” 
BEAUMONT. 


Mohanlal Hargovınd of Jubbulpore Appellani* 
0, 
Commissioner of Income-tax, C. P and Berar, Nagpur .. Respondent. 


, 7ncome-tax Act (XT of 1922), section 10 (2), paragraph 12 (as amended in 1939)—Appheabiltty—Scope— 
Bidi manufacturer entering into contracts for the right to erllect tendu leaves from Jorests for short pertods— 
Consideration pad for—Whether capital or revenue expenditure 


The assessees carried on business at several places ın the Central Provinces of India as manu- 
facturers and vendors of countrv-made cigarettes which are known as bıdıs These cigarettes are 
composed of tobacco rolled ın leaves of a tree known as tendu leaves The assessees obtained the 
leaves by entering into a number of short term contracts with the Government and other owners of 
forests who granted the right to collect and remove the leaves The assessee was allowed by the 
contract to coppice small ¢endu plants a few months in advance to obtain good leaves and to 
pollard zendu trees a few months ın advance to obtain better and bigger leaves The assessees 
claimed deduction for the consideration paid im respect of the contracts in computing then 
profits for purposes ’of Income-tax 


Held, the contracts grant no interest in the land and no mterest m the trees or plants themselves: 
They are simply and solely contracts giving to the grantees the right to pick and carry away leaves; 
which of course, implies the right to appropriate them as their own property The small right of 
cultivation given m the contracts 1s merely ancillary and 1s of no more sigmificance than would be, 
for example, a right to spray a fruit tree given to the person who has bought the crop of apples 
The fact that the rights under the contract are exclusive 1s of no significance ın a case of this nature 
As under the contracts ıt 1s the fendu leaves and nothing but the tendu leaves that are acquired, 
expenditure made in acquiring them cannot be said to be capital expenditure Accordingly an 
allowance can be made for such expenditure ın computmg the gains or profits of the assessee for the 
purpose of ıncome-tax 


Sır Roland Bunows, R K Handoo and T P Nak for Appellants. 
J. Millard and P V Subba Row for Respondent. 
Their Lordships’ Judgment was delivered by : 


Lorp GREENL — his appeal raises a short question as to the application of 
section 10 (2), paragraph 12, İncome-tax Act, 1922, as amended by the Income-tax 
(Amendment) Act, 1939, ın 1espect of assessments on the appellants for the years 
1940-41 and 1941-42 That paragraph provides that in computing profits or 
gains of a business for the purpose of income-tax an allowance 1s to be made for 


“any expenditure (not being in the nature of capital expenditure or personal expenses of the 
assessee) laid out or expended wholly or exclusively for the purpose of such business ” 





” 


*a8th July, 1949 
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Certam expenditure claimed by the assessee to be a pelmissible deduction 
under this paragraph and admitted to have been made “ wholly and exclusively 
for the purpose” of the business of the appellants was disallowed by the 
Income-tax Officer His order was confirmed successively by the Appellate 
Assistant Gommıss'oner of Income-tax, Nagpur, and by the Income-tax Appellate 
Tribunal, Bombay Application was made to that Tribunal for a reference to 
the High Court of Judicature, Nagpur, of the question whether the appellants 
were entitled to the deduction ın question and the High Court (Grille, C J. and 
Sen,.J.) answered that question im the negative for the reasons given by them in 
their judgment ın another case (Miscellaneous Cıvıl Case No 55 of 1943) 1 


The relevant facts are as follows. The appellants carry on business at several 
places in the Central Provinces of India as manufacturersand vendors of country- 
made cigarettes which are known as bıdıs These Cigarettes are composed of 
tobacco contaimed or rolled in leaves of a tree known as tendu leaves which fulfil 
a corresponding function in the finished cigarette to that played by a cigarette 
paper The appellants obtain the tendu leaves which they requne by enteri ig 
into a number of contracts with the Government and other owners of forests. Two 
of these contracts which were taken as typical of the rest are included ın the record, 
one relating to a Government forest and one to a forest belonging to the Rewa State. 
It is important to examme the terms of these documents The former is dated 
5th September, 1939, and is made between the Divisional Forest Officer on behalf 
of the Secretary of State in Council and the appellant’s representative described 
as the “forest contractor” Clause 1 identifies the subject-matter of the coatract, 
which 1s described as “the forest produce sold and purchased under the agreement,” 
as that specified ın schedule 1 m the “contract area” thereın indicated. By 
clause 2 the quantity of the forest produce is defined as all the said produce 

“which may now exist or may come into existence ın the contract area which the®forest 


contractor may remove from the said area during the period from 5th day of 
September 1939, to the goth day of Tune, 1941 ” 


Schedule 1-A provides that 


€ the contractor shall commence his work before the . day of . 193 , and shall, to 
the satisfaction of the office empowered to execute the contract on behalf of Government, make 
continuous and adequate progress throughout the term of the contract ” 


In this provision the dates by an obvious oversight are left ın .blank but the 
date of commencement could not be later than 31st December, 1939. In the 
second of the two agreements which, with certain minor differences, 1s 
substantially in the same form, the period of the operations ıs Ist October, 1938, 
to goth June, 1941, and the work is to be commenced on ist October, 1938. This 
agreement recites an application for the grant of “ the contract of collecting and 
removing” tendu leaves ‘The grant is a grant of the right to collect and remove 
them from the area described. In the case of each contract a sum payable by 
instalments is fixed as the consideration for the grant. In the former contract 
the contractor is allowed to coppice small tendu plants a few months ın advance to 
obtain good leaves and to pollard tendu trees a few months m advance to obtain 
‘better and bigger leaves 


It appears to their Lordships that there has been some misapprehension as 
to the true nature of these agreements and they wish to state at once what in their 
opinion is and what 1s not the effect of them They are merely examples of many 
similar contracts entered into by the appellants wholly and exclusively for the 

_purpose of their business, that purpose being to supply themselves with one of 
the raw materials of that business. "The contracts grant no interest m land and 
no interset ın the trees or plants themselves. They are simply and solely contracts 
giving to the grantees the right to pick and carry away leaves, which of course, 
implies the right to appropriate them as their own property. 


2 İL 
ı LL.R (1946) Nag 252 
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The small right of cultıvatıon given ın the first of the two contracts is merely 
ancillary and ıs of no more significance than would be ¢g,a right to spray a 
fruit tree given to the person who has bought the crop of apples. The contracts 
are short-term contracts ‘The picking of the leaves under them has to start at 


once or practically at once and to proceed continuously. It ıs true that the sights” 


under the contracts are exclusive but ın such a case as this that 13 a matter which. 
appears to their Lordships to be of no significance. 


The question, therefore, resolves itself into the short one—is expenditure of 
this character made ın acquiring one of the raw materials of the appellants’ manu- 
facture capital expenditure within the meaning of this Act? There ıs no definition 
of that expression which must ın their Lordships’ opinion be construed ın a busi- 
ness sense save ın so far as there may be rules of construction applicable toit Their 
Lordships feel no doubt that in a business sense this expenditure 1s expenditure 
on revenue account and not on capital account just as much as if the fendu leaves 
had been bought in a shop Under the contracts ıt 1s the tendu leaves and noth- 
ing but the fendu leaves that are acquired It is not the iight to pick the leaves 
or to go on to the land for the purpose—those rights are merely ancillary to the 
real purpose of the contracts and if not expressed would be ımplıed by law in the 
sale of a growing crop i 


In their Lordships’ opinion the High Court has adopted an approach to the 
question which has diverted 1ts view from the real point and has attached too much 
importance to cases decided upon quite different facts Cases relating to the pur- 
chase or leasing of mines, quarries, deposits of brick earth, land with standing 
timber, etc . referred to in the judgment and relied upon ın the argument before 
the Board do not appear to their Lordships to be of assistance nor do their Lord- 
ships consider that the elaborate distinction between movable and rmmovable pro- 
perty drawn in the judgment affords in such a case as the present a reliable test. 
The cases principally relied on in the judgment are the Alianza Co v Bell} affirmed, 
(1905) 1 KB 184 and (1906) AC 18 and Kaun Timber Co, Lid v The Commis- 
stoner of Taxes* Vhe former was the case of a company whose object was treated 
as one to work and develop a bed containing a substance called caliche from which 
nitrates and iodine could be obtained by a process or manufacture It is s#na- 
logous to the purchase or leasing of a mine and was obviously capital expenditure. 
The claim was one equivalent to a claim to deduct the expenditure made ın ac- 
quiring the land for it was a claim to deduct the amount carried year by year to 
a sinking fund set up to meet the exhaustion of the caliche. This case appears 
to their Lordships to bear no resemblance to the facts of the present case which 
resembles much more closely the case described and distinguished by Channell, J , 
at page 673 of the report ın Alzanza Co v Belll of the cost of material worked 
up. ın a manufactory That, said the learned Judge, ıs 

“a current expenditure and does not become a capital expenditure merely because the mate- 
rial is provided by something lke a forward contract, under which a person for the payment of a lump 
sum down secures a supply of the raw material for a period extending over several years ” 

In the Kawı Timber case” the company’s business consisted im cutting and 
disposing of timber. It acquired ın some cases timber bearing lands, in other 
cases ıt purchased the standing timber. The leases were for gg years So far 
as the cases where the land was acquired were concerned there could have 
been no doubt that the expenditure made in acquiring it was capital expenditure. 
İn the case of the purchase of the standing timber what was acquired was an 
interest ın land The purchasers bought the trees which they could allow to 
remain standing as long as they liked As Lord Shaw said ın delivering the 
judgment of the Board (at page 776) 

“So long as the timber, at the option of the company remained upon the soil, ıt derived tts 
sustenance and nutriment from ıt The additional growths became zpso jure the property of the 
Company ” 

In the present case the trees were not acquired nor were the leaves acquired 
until the appellants had reduced them ınto their own possession and ownership 


ı (1904) 2 K'B 666 2 (1913) AC 771 
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by picking them. The two cases can, in their Lordships’ opinion, in no sense 
be regarded as comparable. If the tendu leaves had been stored in a merchant’s 
godown and the appellants had bought the rıght to go and fetch them and so 
reduced them into their possession and ownership it could scarcely have been 
suggested that the purchase price was capital expenditure. Their Lordships see 
no ground in principle or reason for differentiating the present case from that 
supposed 

Their Lordships will humbly advise His Majesty that this appeal should be 
allowed and that the respondent should be ordered to pay the costs of the 
appellants of and relating to the reference to the High Court. The respondent 
will pay the costs of this appeal 

Solicitors for Appellant . Hy. S. L Polak & Co 

Solicitor for Respondent Solicitor, High Commissioner for India. 

K.S. — Appeal allowed. 
[PRIVY COUNCIL | 
(On appeal from Supreme Court of Trinidad and Tobago.) 

PRESENT .—İLORDS PORTER, SIMONDS, NORMAND, MORTON OF HENRYTON AND 

MAcDERMOTT. 


Lennox Arthur Patrick O’Reilly and others . Appellants * 
0. : 
Cyril Guthbert Gittens .. Respondent. 


Domestic tribunal—Deetsion of —Furisdiction of Civil Courts to interfere—Lımıts. 

Provided that a domestic tribunal (like the stewards of a turf club) does not exceed its jurisdiction 
and acts honestly and ın good faith, the Civil Court cannot intervene, even if 1t thinks that the penalty 
1s severe or that a very strict standard has been applied 


A person who joins an association governed by rules under which he may be expelled has no 
legal right of yedress if he be expelled according to the rules, however unjust and unfair the rules 
or the action of the expelling trıbunal may be provided that it acts ın good faith 


Sir Walter Monckton, Messrs Richard Ewes and John Hobson for Appellants. 
Sir D. Maxwell Fyfe, Messrs G D Squibb and H S. Grannum for Respondent. 


Their Lordships’ Judgment was delivered by 

LORD Morton or HENRYTON —lhıs appeal and cross-appeal arise out of an 
action, brought by Dr. Cyrıl Cuthbert Gittens hereafter called the respondent as 
plaintiff against the appellants, which succeeded ın part and failed in part 


The appellants were at all material times the stewards of the Trinidad Turf 
Club. That club is the recognised turf authority ın the Colony of Trinidad and 
Tobago, and exercises ıt powers and jurisdiction by the stewards of the club The 
respondent is a dental surgeon and an owner and tramer of race horses At All 
material times the respondent held a trainer’s licence which expressly provided 
as follows 

“€ This licence 1s issued subject to the rules, regulations and resolutions of the Trinidad Turf 
Club for the time being and may be withdrawn or suspended by the stewards of that club ın their 
absolute discretion , and such withdrawal or suspension may be published in any local newspaper 
or newspapers, for any reason which may seem proper to such Stewards, and they should not be bound 
to state their reasons ” 

The respondent entered a horse called “ Tommy Boy,” owned and trained 
by himself, in certain races at a meeting held by the Tobago Race Club, under the 
authority of the Trinidad Turf Club, ın the spring of 1944. All entries for the said 
races were made “ subject to the rules and regulations of the Trmidad Turf Club ” 
“ "Tommy Boy ” won the first and fifth races on the second day of the meeting, 
namely, 4th March 


In accordance with a practice recently instituted by the stewards of the Trini- 
dad Turf Club, swabs of the saliva of each winner were taken on the course. After 
examination, the Government analyst reported on 18th April, 1944, to the Trinidad 
Turf Club that the swabs taken from “ Tommy Boy” contained evidence of the 


5 
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presence of heroin On 25th, 27th and agth April, 1944, the appellants, acting 
as stewards of the Trmidad Turf Club, held an inquiry into this matter. The 
respondent attended the ınguıry and was represented by solicitor and counsel 
At the hearing the respondent was given a full opportunity to cross-examine, 
ito lead evidence and to put forward his contentions by his counsel. At the begin- 
ming of the hearing the respondent by his counsel objected to the presence of the 
appellants de Nobriga and Laddelov on the ground that they were biased 
against hım. This objection was overruled and all the appellants accordingly sat 
dn the inquiry. At the conclusion of the hearing the appellants issued findings 
and an Order in the following terms 


“Turf Club Office, 29th April, 1944. 
The Stewards of the Trimdad Turf Club, having investigated the circumstances relating to 
“ Tommy Boy’ find as follows 


(1) A drug was administered to ‘Tommy Boy’ on the second day of the Tobago Races (4th 
March, 1944, which was calculated to affect its speed 


(1) The Stewards hold the tramer, Dr Cyril Gittens, responsible for the safeguarding of 
the horse 
They Order * 


(a) That ‘Tommy Boy’ be disqualified as from this date from all future racing under the 
Rules of the Trinidad Turf Club , 


(5) That the licence of Dr Cyril Gittens, as trainer, be withdrawn $ 


(c) That Dr Cyril Gittens be warned off pursuant to the powers vested ın the Stewards of 
the Trinidad Turf Club 
L A P O’Reilly, Steward. 
C A Child 
C. Lloyd Trestraıl 
George de Nobriga 
S Liddelow ”’ 


The writ ın this action was issued on 5th May, 1944. By his Statement of 
Claim delivered on 16th October, 1944, the respondent claimed * 


“ (A) A declaration that the defendants acting or purporting to act as stewards of the Trını- 
dad Turf Club had no jurisdiction to entertain the said inquiry or to make any of the said decision 
or orders thereon or alternatively that they exceeded their jurisdiction by making any decision or 
order against the plaintiff and/or his race horse “ Tommy Boy ?* and/or that the defendants de Nobriga 
and Liddelow (either or both of them) were disqualified from participating ın the said inquiry or 
an any of the decision or orders thereon and/or that the said tribunal was improperly constituted 
and/or that the said defendants failed to make any due or proper inquiry and/or that the said decision 
or orders were and are, contrary to the dictates of natural justice 


(B) A declaration that for the reasons aforesaid (or any of them) the said decision and/or 
orders were, and are, null and void and/or should be set aside 


(G) An in,unction restraming the defendants (and each of them), as Stewards of the Trinidad 
Turf Club or otherwise from taking any step or doing any act or thing ın respect of the plaintiff and/or 
his said racehorse ‘ Tommy Boy’ to implement or carry into effect in any manner whatsoever the 
sald decisions and/or orders made by the defendants as aforesaid 


(D) Such further and/or other relief as the nature of the case may require ” 


On 2ist June, 1946, Hallinan, J., made an Order in the Supreme Court of 
Trinidad and Tobago granting the respondent (1) a declaration that the appellants 
iby their Order of 29th April, 1944, purported to warn off the respondent m such 
a manner as to make him a “ disqualified person” and in so doing acted ulira 
vires the powers conferred upon them by the Trmidad Turf Club and therefore 
had no authority or jurisdiction to make such order; (2) a declaration that the 
appellants’ ruling that the respondent had failed to safeguard his horse and the 
order warning him off were contrary to natural justice for the reasons that the 
appellants adjudged the respondent by a rule or principle which precluded them 
from making a proper inquiry. 


The learned Judge held that the respondent’s claim for an injunction could 
not be maintained, and that the Court could not interfere with the appellants’ 
orders disqualifying the horse “ Tommy Boy ” from all future racing under the 
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rules of the Trinidad Turf Club, and withdrawing the respondent’s licence to traın,. 
because the appellants had power under the Trinidad Rules of Racing to disqualify 
a horse which had been the subject of fraudulent practice and the licence to train’ 
could be withdrawn or suspended in the absolute discretion of the stewards The 
learned Judge did not uphold the respondent’s claim that the appellants de Nobriga 
and Lıddelow were disqualified from participating ın the inquiry 


At the hearing of this appeal the appellants contended that the action should 
have been dismissed. "The respondent on his cross-appeal did not press his claim 
for an injunction, but contended that all the declarations claimed ın the action 
should have been granted 


The issues arising for the decision of the Board may therefore be summarised 
as follows (1) Had the appellants power to “ warn off” the respondent and if so: 
did the order warning off the respondent result in his becoming a “ disqualified 
person ”? (2) Was the inquiry null and void because, to quote the order of the 
learned Judge, “ the appellants adjudged the respondent by a rule or principle 
which precluded them from making a proper inquiry’? (3) Was the inquiry 
null and void because the appellants de Nobriga and Liddelow, or one of them, 
were or was disqualified from sitting by reason of bias against the respondent ” 
(4) Had the learned Judge power to grant any declaration in the present case” 
and (5) Were the orders of the appellants disqualifying the horse “ Tommy Boy” 
and withdrawing the licence of the respondent as trainer, valid or invalid ” 


The first question depends upon the true construction and effect of certain 
rules At the hearing of the appeal reference was made to five sets of rules , Rules 
of Racing of the Trinidad Turf Club (hereafter called the Trinidad Rules of Racing), 
General Rules of the Trinidad Turf Club (hereafter called the Turf Club General 
Rules), Rules and Orders of the Jockey Club, 1890, English Jockey Club Rules of 
Racing, 1940, and the Rules of the Tobago Race Club İt ıs necessary at this 
stage to quote the following rules : 


Trinidad Rules of Rang 


“€ Rule 1 ‘Stewards’ Unless otherwise stated wherever word ‘ Stewards’ 1s used, it means 
the Steward or Stewards of the meeting or their duly appointed deputy or deputies 


Rule 17 +The Stewards of the Trinidad Turf Club have power, at their discretion, to grant, and 
to withdraw, licences to officials, trainers, Jockeys, grooms, and race courses, to fix the dates on which: 
all meetings shall be held, to make enquiry into and deal with any matters relating to racing ın the 
Colony They also have power ın cases of emergency or expediency to modify or to suspend any 
Rule or Regulation, for such period or pertods as they shall think fit, without giving previous notice 


Rule 125 Any person who shall— 


(1) administer or cause to be administered, for the purpose of affecting the speed of a horse, 
drugs or stimulants, internally, by hypodermic, or other method , or 


(11) corruptly give or offer or promise, directly or indirectly, any bribe ın any form to any 
person having official duties ın relation to a race or race horse, or to any trainer, jockey, or agent or 
to any other person having charge of, or access to, any race horse , or ” 


(44) having official duties ın relation to a race, or if any trainer, jockey, or agent, or other 
-person; having charge of, or access to, any race horse, corruptly accept or offer to accept any bribe, 
in any form , or 


(ıv) wilfully enter or cause to be entered or to start for any race a horse which he knows or 
believes to be disqualified , or 


(v) be guilty of, or shall conspire with any other person for the commussion of, or shall connive 
at any other person being guilty of any other corrupt or fraudulent practice ın relation to racing ın" 
this or any other country, 


shall,be warned off by the Stewards and reported forthwith to the Stewards of the Trinidad Turf 
Club 


When any person 1s warned off, and as long as his exclusion continues, he 1s a disqualified person. 
Rule 127 A ‘ disqualified person,’ so long as his disqualification lasts, is unable— 


(1) to act as Steward or Official at any recognised meeting , 
(2) to act as authorised agent under these Rules , 


(3) to subscribe for, or enter, run, train, or ride a horse in any race at any recognised meeting 
or ride ın trials , z 
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(4) enter any Race Course, Stand, or Enclosure , 


(5) except with permission of the Stewards of the Trnıdad Turf Club be employed in any 
Racing Stable 
Rule 182 The English Jockey Club Rules of Racing for the time being 1n force shall apply in 
any case not provided for in these Rules ” 


Turf Club General Rules 


“ Rule 17 In addition to the powers conferred on them by the Rules of Racing of the Trinidad 
Turf Club, the Stewards have a discretionary power to warn any person off any premises belonging 
to, occupied by, or unde: the control of the Trinidad Turf Club, and ın case of such notice being 
disregarded, to take legal proceedings against the offenders In deciding any question the Stewards 
may call ın any other member to their assistance, or if they think the importance or difficulty of the 
case requires such a course, to refer 1t to a General Meeting ” 

The last-mentioned rule gives the appellants, ın the clearest possible terms, 
a power to warn any person off any premises belonging to, occupied by, or under 
the control of the Trınıdad Turf Club In their Lordships’ view the appellants 
exercised this power, whether or not they exercised any other power, by their order 
warming off the respondent “ pursuant to the powers vested in the Stewards of the 
Trinidad Turf Club ” It is contended, however, by counsel for the respondent 
that this is a “ warnmg off” of a domestic character which merely has the effect 
of preventing the person so warned off from gomg upon the premises of the Trinidad 
Turf Club, and has not the effect of making him a “ disqualified person ” within 
the meaning of Rr 125 and 127, Trinidad Rules of Racing ‘They point out, 
quite correctly, that the respondent was not found guilty of any of the practices 
mentioned ın rule 125, Trinidad Rules of Racing, and they contend that the words 
“€ when any person 1s warned off, etc ”, at the end of that Rule, apply only to a 
person who 1s warned off by the Stewards of the meeting under rule 125, and have 
no application to any person who ıs warned off by the Stewards of the Trinidad 
Turf Club under any other rule Their Lordships cannot accept this contention 
It involves the proposition that there are two distinct kinds of warning off, one of 
which does, and one of which does not, have the result of rendering the person 
warned off a “ disqualified person ” The phrase “ warn off” 1s a phrase of well- 
recognised meaning ın racing circles, and by reason of certain mutual arrangements, 
which need not be set out m full but are referred to ın Rule r, English Jockey Club 
Rules of Racing, a person who ıs warned off the premises of the Trimdad Turf 
Club 1s treated as having been warned off the premises of a large number of other 
clubs all over the world After a careful consideration of all the relevant rules, 
their Lordships are unable to give to the words “ when any person 1s warned off” 
the limited meaning for which the respondent’s counsel contend In their Lord- 
ships’ view, any person who is warned off by the Stewards of the "Trinidad Turf 
Club, whether under the Turf Club General Rules or under the Trinidad Rules 
of Racing, becomes a “ disqualified person.” 


It would appear from the evidence that some at least of the appellants consı- 
dered that the respondent was warned off under Rule 17, Trinidad Rules of Racing, 
and not under Rule 17, Turf Club General Rules Counsel for the appellamts 
contended that the appellants had power to impose a sentence of warning off under” 
either of these rules They relied upon the power given by the former rule “ to 
make enquiry into and deal with any matters relating to racing in the Colony ” 
They pointed out that it was unlikely that the Stewards of a meeting would be 
given power to warn off under Rule 125, Trinidad Rules of Racing, but that the 
superior body, the Stewards of the Trinidad Turf Club, should have no such power 
under Rule 17 of the same Rules Surely, said they, the power just quoted from. 
Rule 17 must include a power to impose such a well-known sentence as warning 
off Their Lordships thmk that there 1s much force in this argument, but they 
have found ıt unnecessary to arrive at a conclusion upon it, as they are satisfied, 
for the reasons already stated, that under Rule 17, Turf Club General Rules, the 
appellants had power to impose a sentence of warning off resulting ın the respondent. 
becoming a disqualified person within Rule 127, Trinidad Rules of Racing. The- 
result is that ın their Lordships’ view the first of the five questions already stated 
should be answered ın the affirmative. 
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In considering the second question it is important to bear in mind that neither 
the learned Judge nor their Lordships’ Board 1s entitled to sit as a Court of appeal 
from the decisions of a domestic tribunal such as the Stewards of the Trimdad Turf 
Club The jurisdiction of the Courts in regard to tribunals of a domestic nature 
has been discussed in many cases but their Lordships think that the observations 
which apply most directly to the present case are those contained in the judgment 
of Maugham, J., as he then was, ın the case of Maclean v. The Workers’? Unwn}. 
The Tribunal ın that case was the executive committee of the Union and Maugham, 
J-, observed (at page 620 med) : 


“ At the outset ıt may be expedient to point out that the question will not be whether the Court 
‘considers that the conduct of the defendants or their executive committee was fair and Just, but the 
very different question whether the case 1s one in which the Court has power to interfere 


The jurisdiction of the Courts ın regard to domestic tribunals—a phrase which may conveniently 
ibe used to include the committees or the Councils or the members of trade unions, of members’ clubs, 
and of professional bodies established by statute or Royal Charter while acting ina quasi-judicial 
capacıty—ıs clearly of a limited nature Parenthetically I may observe that I am not confident that 
precisely the same principles will apply ın all these cases , for ıt may be that a body entrusted with 
important duties by an Act of Parliament 1s not ın the same position as, for example, the executive 
‘committee ın the present case Speaking generally, ıt is useful to bear ın mind the very wide differ- 
ences between the principles applicable to Courts of yustice and those applicable to domestic tribunals. 
In the former the accused 1s entitled to be tried by the Judge according to the evidence legally adduced 
and has a right to be represented by a skilled legal Advocate All the procedure of a modern trial 
ancluding the examination and cross-examınatıon of the witnesses and the summing up, if any, 1s 
based on these two circumstances A domestic tribunal 1s in general a tribunal composed of laymen. 
Yt has no power to administer an oath and, a circumstance which is perhaps of greater ımportance, 
no party has the power to compel the attendance of witnesses It ıs not bound by the rules of evi- 
dence , ıt 1s indeed probably ignorant of them It may act, and ıt sometimes must act, on mere 
hearsay, and in many cases the members present or some of them (like an English yury ın ancient 
days) are themselves both the witnesses and the Judges Before such a tribunal counsel have no 
wight of audience and there are no effective means for testing by cross-examination the truth of the 
statements that may be made The members of the tribunal may have been discussing the matter 
for weeks wth persons not present at the hearing, and there 1s no one even to warn them of the danger 
of acting on preconceived views 


It is apparent and ıt is well settled by authority that the decision of such a tribunal cannot 
be attacked on the ground that ıt ıs agaınst the weight of evidence, since evidence ın the proper 
sense there 1s none, and since the decisions of the tribunal are not open to any sort of appeal unless 
the rules provide for one ” 

Maugham, J, then quoted from the judgment of Bowen, L J, in Leeson v. 
“General Council of Medical Education and Registration? : 
“There must be due inquiry The accused person must have notice of what he is accused He 


must have an opportunity of being heard, and the decision must be honestly arrived at if he has had a 
full opportunity of being heard ” 


And observed * 


© To my mind that statement of the case mutatis mutandis is applıcable, apart from any special 
rule, to all such cases as I am considering, and it follows exactly the came lines as the well-known 
decision of the Court of appeal ın the case of Dawkins v Antrobus® ” 


‘Their Lordships have set out these passages because they accept the principles 
thus laid down as being applicable to the case now before them. Applying them 
they are unable to reach a conclusion that the proceedings at the Court of inquiry 
can be set aside on the grounds stated by the learned Judge. 


İt is true that no evidence was given indicating that the respondent eitheT 
administered a drug to “ Tommy Boy ” or had any knowledge that a drug was 
being administered It was he himself who had suggested, some time before; 
that the saliva of winners of races should be tested, and he knew that the winners \ 
on the first day’s racing at the Tobago spring meeting had had their saliva examined. 
He had trained and raced horses with success for many years and it is difficult 
to believe that he could have so directly ımperilled his position merely in order 
to win another race. In fact, ıt appears from the evidence given by the appellants 
at the trial that they were all prepared to believe that the respondent had nothing 
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to do with the administration of the drug Thus no moral blame was attached 
to the respondent, and his punishment was no doubt severe. Counsel for the res- 
pondent contended that the rule of absolute responsibility of a trainer, applied 
in Chapman v Ellesmere!, should not have been applied strictly ın the present case, 
having regard to the fact that the tramer was to some extent deprived of the super- 
vision of his horse by the following rule, which had been introduced by the then 
Stewards of the Trinidad Turf Club in 1934 and appears ın the official programme 
for the 1944 spring meeting of the Tobago Race Club. 


“ (6) Horses mtending to start ın a race must be in the Paddock at least one hour and ın the 
saddling stalls 30 minutes before the time appointed for the race.” 


The learned Judge attached great importance to this rule. He said in his 
gudgment ‘‘ There is no doubt in my mind that the new practice did weaken 
the responsibility of the tramer” and he stated his conclusion as follows 


“ By the adoption of what was ın the circumstances an unreasonable and arbitrary rule ”— 
here the learned Judge 1s referring to the rule applied ın Chapman’s case1— the defendants ın effect 
deprived the plaıntıf of a proper opportunity to make his defence In my opinion the application 
of this inflexible rule was contrary to natural justice and on this ground alone this Court can and 
should make a declaration ın the plaintiff’s favour ” . 


No doubt it was open to the appellants to take a more lenient view of the respon- 
dent’s responsibility ın the present case. They might have thought that in all 
the circumstances, and having regard to the rule introduced ın 1934, he should 
not have been held responsible for the unfortunate incident which took place in 
regard to “ Tommy Boy.” All these matters, however, are essentially matters 
for the domestic tribunal to decide as it thinks right Provided that the tribunal 
does not exceed its jurisdiction and acts honestly and ın good faith, the Court 
cannot intervene, even if ıt thinks that the penalty is severe or that a very strict 
standard has been applied. The matters dealt with in the judgment of Hallman, 
J., under this head do not affect the jurisdiction of the tribunal, and no attack has 
been made upon the honesty or good faith of its members Moreover their 
Lordships cannot agree with the observations of Hallman, J , already quoted that : 


“ by the adoption of what was in the circumstances an unreasonable and arbitrary rule, 
the defendants in effect deprived the plaintiff of a proper opportunity to make his defence ” 


From the notes of the inquiry which appear ın the record it 1s plain that counsel 
for the respondent had every opportunity of putting the respondent’s case and he 
ın fact argued at some length that the rule ın Chapman’s case*, should not have been 
applied, and that the respondent should not have been penalised unless it was 
found that he was actually ımplıcated in the “doping.” For these reasons the 
second question must be answered ın the negative 


Their Lordships now turn to the question of bıas It is convenient to quote 
at this stage certain observations of Maugham, J ,1n Maclean’s case®, which ın their 
Lordships’ view, apply mutatis mutandis to the present case . 


“ A person who joins an association governed by rules under which he may be expelled, eg, 
such rules asın the present case exist mn Rr 45 and 46, has in my judgment no legal right of 
redress if he be expelled according to the rules, however unfair and unjust the rules or the action of 
the expelling tribunal may be, provided that it acts ın good faith It is impossible to doubt 
that, ıf the rules postulate an ınguıry, the accused must be given a reasonable opportunity of being 
heard The phrase, “ the principles of natural justice, ” can only mean ın this connection the prin- 
ciples of fair play so deeply rooted ın the minds of modern Englishmen that a provision for an Inquiry 
necessarıly imports that the accused should be given his chance of defence and explanation On 
that point there 1s no difficulty Nor do I doubt that ın most cases it is a reasonable inference from 
the rules that if there 1s anything of the nature of a (5s between two persons, neither of them should 
sit on the tribunal But when ıt 1s sought to lay down elaborate rules, taken from decisions, as to 
Courts of law, and to apply them ın such a case as the present, I think it is prudent to remember 
that these more or less artificial principles have no application except so far as they can be derived 
from a fair construction of the rules, and that the implication can only be made if it is clear that the 
parties, who are laymen and not lawyers, must have intended it” 
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On thıs part of hıs case, counsel dıd not lay any stress on the position of the 
appellant de Nobriga, but he relied very strongly on certain observations of the 
learned Judge ın regard to the appellant Liddelow. These observations are of 
such importance that they must be set out at some length After summarising 
the evidence in regard to the previous unfriendly relations between the respondent 
on the one hand and the appellants de Nobrıga and Liddelow on the other," the 
Judge continued 


“The allegations of bias against the defendants de Nobriga and Liddelow may be summed up» 
shortly The plaintiff has for many yeais been on bad terms with both defendants he hates them 
and they dislike him Idonot consider that the defendant de Nobriga would allow this dislike 
conscıoulsy to bias his yudgment against the plaintiff his dislike of the plaintiff was not sufficient 
to disqualify him from sitting on the enquiry At the same time far from trying to avoid the 
delicate position of adjudicating upon someone he dıslıked—a feeling which he knew was more- 
than reciprocated—he assisted ın the adjudication at Arima and he sat on the enquiry ‘The 
comment of the Privy Council upon similar facts in the case of Thompson v British Medical Asso- 
cration (NS W Branch)! ıs appropriate here 


“In their Lordships’ view persons called upon to discharge judicial or quasi-judicial duties: 
can never have it too often ımpressed upon them how undesirable it is that they should attempt to 
discharge those duties under conditions which throw suspicion, however undeservedly, on their 
motives and action ? 


In the case of the defendant Liddelow, the prejudice went much further There is, ın my opinions 
a grave suspicion that he was not an impartial Judge I can say without hesitation that his bas should 
have disabled him from sitting on the enquiry and were the enquiry a judicial proceeding and not 
merely quasi-judicial his presence on the tribunal would have invalidated the proceedings But 
the question here is whether his presence prevented the enquiry from being a proper enquiry and, 
therefore, contrary to natural justice It 1s unreasonable to expect that the standard of impartiality 
and detachment ın a domestic tribunal’s members should be as impeccable as in Courts of Law, 
and therefore I consider that the oft-repeated maxim that Justice must not only be done but appear 
to be done, should not be applied too rigorously ın the case of domestic tribunals İn this I follow 
the conclusion reached by Maugham, J ,ın Macleans v The VVorker s Umon® I think the test should 
be whether the presence of prejudiced persons inject such an element of bias into the tribunal as 
to give rise to a reasonable suspicion that the trial was not a fair one In the circumstances of the 
present case, I do not consider that the presence of the defendant, Liddelow, on the Tribunal 
was sufficient to give rise to such a suspicion ” 


At first sight this passage, and especially the words “ There 1s, in my opinion, 
a grave suspicion that he was not an impartial Judge”? might appear to mean 
that Mr Laddelovv, sitting as a member of the tribunal, did not honestly apply 
his mind to arriving at the proper conclusion on the evidence ; in other words, 
that he did not act honestly ın the discharge of his judicial duty If that were the 
meaning of the words just quoted their Lordships would be of opinion that the 
decisions of the tribunal could not stand They think, however, that a considera- 
tion of the judgment as a whole makes ıt clear that this could not have been the 
learned Judge’s meaning He had already said, “ In the present case the plaintiff” 
does not challenge the honesty or bona fides of the defendants ” and after the passage 
in question he said 

“1 have no doubt the stewards are persons of great integrity and experience They have striven, 
to keep the sport of racing clean and to protect the racing public Perhaps it was these very qualities 
which led them to sudge the plaintiff by a rule that ıt might be both salutary and fair to enforce 1f 


the practice before 1934 had remained unaltered or if trainers since 1934 had been expressly warned 
of their absolute liability ” 


Further, ıf the learned Judge had thought that Mr Liddelow had not honestly 
discharged his judicial functions as a member of the tribunal he could hardly 
have said 

“In the circumstances of the present case, I do not consider that the presence of the defendant, 
Liddelow, on the Tribunal was sufficient to give rise to such a suspicion ” 
te, the suspicion that the trial was not a fair one. Reading the judgment as a 
whole their Lordships are satisfied that when the learned Judge used the phrase 
“a grave suspicion that he was not an impartial Judge ” he meant merely that 
Mr. Liddelow started the proceedings with a dislike for the respondent and a con- 
sequent prejudice against him They do not understand the learned Judge as: 
SS A 
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finding that Mr Liddelow did not honestly try to arrive at the proper conclusion 
on the evidence This being so, their Lordships think that the appellants, sitting 
as a tribunal, discharged the obligation which lay upon them to act honestly and 
in good faith It may be that ıt would have been wiser, and ın better taste, ıf 
Mr. Liddelow had reframed from sittmg at the inquiry, having regard to the pre- 
vious relations between the respondent and himself, but their Lordships cannot 
find that his presence as one of the tribunal rendered its conclusions null and void 

‘They think that the standard to be applied in the present case 1s the standard laid 
down by Maugham, J, ın Maclean’s case! and they do not think it would serve 
any useful purpose to discuss the many other cases cited in argument in which 
standards have been laid down, ın varying terms, for tribunals of various kinds 

In the present case the respondent, from the start of his career as a trainer and 
owner, submitted himself to the jurisdiction of certain individuals, namely, 
the Stewards for the tıme being of the Trinidad Turf Club No doubt these 
‘Stewards would have some personal acquaintanceship with persons who owned 
and trained race horses in Trinidad and Tobago, and they would have been more 
than human if they had not been ın more friendly relations with some trainers 
and owners than with others Yet m submıttıng himself to the “ rules of the 'Trını- 
.dad Turf Club for the tıme being,” the respondent agreed, ın effect, that the appel- 
lants should be his Judges ın the circumstances which arose ın 1944 He cannot 
now complain of their decision against him unless he can establish one of the 
grounds of objection stated ın Maclean’s case! and this he has failed to do 


Having arrived at the conclusion that the proceedings of the Stewards cannot 
be treated as being null and void on any of the three grounds already discussed, 
their Lordships can deal very briefly with issues 4 and 5 As to issue 4, if there 
had been any reason for holding that the proceedings were null and void, ıt would 
have been necessary to consider whether the present case was one in which a decla- 
ratory judgment or order could properly be made under Order 25, rule 5 of the 
Rules of the Supreme Court This question does not, however, arise, having 
regard to the conclusions already arrived at on the first three issues 


As to issue 5, which forms the subject of the cross-appeal, as the proceedings 
at the ımguıry are ın no way invalid their Lordships agree with the learned Judge 
in thinking that he could not interfere either with the disqualification of “ ‘Tommy 
Boy ” or with the withdrawal of the respondent’s licence Rule 48, Trinidad 
Rules of Racing provides 


“ Any horse which has been the subject of fraudulent practice may, at the discretion of the 
Stewards of the Trinidad Turf Club, be disqualified for such time and for such races as they shall 
-determine ” 


There 1s no doubt that the unfortunate horse m question had been the subject 
of a fraudulent practice, namely, the admınıstratıon to him of a drug with the 
intention of increasing his speed. This fact gave the Stewards a discretion to dis- 
gualıfy the horse, notwithstanding that his owner and trainer was not shown to 
have been in any way a party to the fraudulent practice in question As to the 
withdrawal of the respondent’s licence, the terms of the licence gave the Stewards 
absolute discretion to withdraw or suspend it This discretion they exercised at 
the inquiry. Their Lordships need not consider whether an inquiry was necessary 
before the licence was withdrawn, as an inquiry was m fact held Nor need 
they consider whether proof of bad faith could affect the validity of the withdrawal 
as bad faith 1s not suggested ın the present case. In these circumstances the ques- 
tions debated ın the recent case of Russell v Duke of Norfolk and others? do not arise 
for decision in the present case. 


For the reasons stated their Lordships are of opinion that the respondent's 
action should have been dismissed by Hallinan, J. They will humbly advise 
His Majesty that this appeal should be allowed and the cross-appeal dismissed 
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and that the respondent’s action against the appellants should be dismissed. The 
respondent must pay the costs of the appellants of the action, the appeal and the 
cross-appeal. 


Solicitors for Appellants. 7 N Mason €? Co. 


Solicitors for Respondent Maples Teesdale & Co . 
K.S. Appeal allowed and Cross-appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MİR. Justice SuBBA Rao AND MR. Justice PANCHAPAKESA AYYAR. 


Gummalapura Tagginamatada Kotturuswamı .. Appellant* 
0. 
Setra Viravva and others . Respondents 


Hındu Law—Adoption—Will gwing widow authority to adopt with approval of the five trustees appointed 
ın the will—Adoption with approval of sole suruwıng iruste—Valıdıiy 


Cıwl Procedure Code (V of 1908), sechon 35-A—Compensatory costs—If can be ordered merely on the 
basis of past actıvıtıes of plaintiff and Ins propensity to file surts for getting properties 


A testator by his will gave permission to his wife V to adopt a son The will stated “I have 
given her permission to adopt as many times as would be necessarv, should the previous adoption 
be unsuccessful But V should adopt only a boy approved by the respectable persons appointed 
by me in paragraph 14 Should V dıe before making any adoption, the persons becoming trustees: 
should arrange for the adoption of a boy for the continuation of my family ın accordance with my 
kulachara ” For the purpose of carrying out the provisions of the will the testator nominated five 
persons as trustees by the will One of the five persons thus appointed declined to accept the job 
and the other four accepted , but died one by one leaving only one alive The widow made an adop- 
tion with the approval of the sole surviving trustee 

In a suit by a person claiming to be a reversioner challenging the validity of the adoption, 


Held on a reading of the will, it was manifest that the testator’s intention was undoubtedly to 
enable V to select the boy she liked, but only to get the approval of that boy by the original trustees 
who happened to be alive and holding that office at that trme There was no condition precedent 
at all to V’s adopting any boy she liked The so-called power given to the trustees was simply & 
power to approve , in other words it 1s no real power at all Even if the five trustees are held to have 
a power to approve the adoption, that power must be held to be given to trustees officially and to 
have devolved on the surviving trustee whose approval will be quite sufficient Accordingly the 
adoption by V was valid 

Authorities discussed 

The past activities of the plaintiff in filing suits and his propensity to file suits for getting proper- 
ties should not be taken into consideration for the purpose of awarding compensatory costs against 
hım A suit involving arguable and complicated questions of fact and law cannot be held to be 
“ frivolous and vexatıous ” to warrant the awarding of compensatory costs. 


Appeal against the decree of the District Court, Bellary, ın O S No. 39 of 


1943, etc. 

Alladı Krıshnaswam Atyar, K. Umamaheswaram and Alladı Kuppuswam: for 
Appellants 

T L Venkatarama Ayar, Kasturt Seshagırı Rao and S Srinwasa Aryar for 
Respondents. 


The Judgment of the Court was delivered by 

Panchapakesa Ayyar, 7. —This 1s an appeal against the judgment and decree 
of the District Judge of Bellary dated 26th November, 1945, in O S. No. 39 of 
1943 That suit was filed on behalf of all the reversioners by the appellant, 
Gummalapura Taggınamatada Kotturuswamı, head of the Lingayat Togginamutt 
at Kamplı, claiming to be the nearest reversioner of the estate of his natural brother, 
Setra Kari Virappa, given away in adoption, for a declaration that the adoption 
of Kotrabasayya, the second deferdant, on 11th October, 1942, by Setra Vıravva, 
the first defendant and widow of Karı Virappa, was invalid, as not bemg ın confor- 
mıty with the will of Karı Virappa, Exhibit P-2 (a), dated roth October, 1920 
and on other grounds and not binding on the plaintiff and the other reversioners. 








*Appeal No 55 of 1946, etc 24th March, 1949 


- 
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The estate is worth about a lakh of rupees Setra Kari Virappa was given in adop- 
tion to one Virappa Devaru and this was referred to ın Virappa Devaru's will 
Exhibit P-1 dated 4th February, 1899. That adoption also bad been contested, 
but unsuccessfully Karı Virappa died on 23rd October, 1920 He had been a 
Pattadhıkarı or head of the Lıngayat Tagginamutt before the plaintiff By a curious 
custom ın that muzi, as well as ın many other similar Lingayat mutts in Bellary 
district, a small boy 1s made the faftadhıkarı when he is a minor, and he puts on 
yellow robes, but when he attains majority, he may decide to marry and then 
can resign the pfatiadhkarishp to his nominee, marry and raise a progeny. The 
consequence 1s that his rıghts of mheritance ın his family, whether natural or adopted, 
do not cease, as ın the case of an ordinary Hindu sanyası who becomes civilly dead, 
on assuming the yellow robes The evidence of P W. 13, a pattadhekari of a simular 
type, and of other witnesses, and the documentary evidence ın the case proved. 
this fully 


The important clauses relevant for our purpose in Exhibit P-2 (a), Kari 
Virappa’s will, are in paragraphs 3 and 14. In paragraph 3, Karı Virappa said 


“ T have no issue whatever ~ For the purpose of continuation of my family, 1 have given permission 
to my wife, Viravva, to adopt a son 1 have given her permission to adopt as manv times as would 
be necesary, should the previous adoption be unsuccessful But Viravva must adopt only a boy 
approved by the respectable persons appointed by me ın paragraph 14 Should Viravva die before 
making any adoption, the persons becoming trustees should arrange for the adoption of a boy for 
the continuation of my family ın acccrdance with my kulachara (family usage) © 


The material portion of paragraph 14 runs as follows : 


“ For the purpose of duly carrying out after my death the arrangements proposed herein fot 
securing a suitable boy and adopt him according to our religion , then to take charge of the proper” 
ties and manage them properly during the minority of my adopted son and then make them over 
to my adopted son as soon as he attains majority, to look after the protection of my wife and my 
adopted son , for giving effect to the arrangements proposed ın regard to the Sanskrit Patasala referred 
to ın paragraph 10 , for dealings with the properties of the adopted son ın future by sale or otherwise 
according as circumstances may require , for ımpıovıng the said properties by the addition or acqui- 
sition of other properties, and in general, for the purpose of working out the terms and conditions 
contained ın this will after my death, I nominate the following gentlemen as Trustees —” 


He then nominated Holayya, Gundappa, Malkambanna, Gurusanthappa and 
Huchappa (P W 10) as trustees and added 
“ After me these trustees should carry through everything as directed herein If any vacancy 


should occur among these trustees, the remaining trustees are empowered to co-opt anyone they 
please ” 


One of the five persons thus appointed trustees declined to accept the job ; the other 
four accepted ; but died, one by one, leaving only P. W. 10 alive now. 


After Kari Virappa’s death the four trustees who had agreed to function filed 
along with defendant, Kari Virappa’s widow, O. S No. 20 of 1921 ın the Subor- 
dinate Judge’s Court, Bellary, to recover some lands from Kari Virappa’s adoptive 
mother, Chennamma and others. In that suit, ıt was decreed that Karı Virappa 
had been validly adopted by Virappa Devaru in 1892, despite Chennamma”s 
denial of this that he had become the pattadhıkan of this mutt ın 1896 and had 
relinquished that office ın 1909 ın favour of the plaintiff, then aged 3 or 4, and 
had married Setra Viravva, the first defendantin 1911, that he had not forfeited 
his right to inherit the properties of Virappa Devaru his adoptive father by reaon 
of bemg a Sanyası that he had, in fact, mherited all of them and enjoyed them till 
he died and that he had bequeathed his properties to his widow, the first defen- 
dant, as a persona designata under his will [Exhibit P-2 (a)] dated roth October, 
1920 Chennamma had also set up three reversioners, who were, according to this 
plaintiff, one degree more removed than himself from Virappa Devaru, to file 
O S No 57 of 1921 attackmg the adoption of Karı Virappa as false and invalid. 
The plaintiff who was a natural brother of Karı Virappa said that he did not join 
in that suit because his own brother’s adoption was being attacked therein, though 
he was a nearer reversioner than the persons who filed the suit O S Nos. zo and 
57 of 1921 were tried together and O S No 57 of 1921 was dismissed. ‘This plaintiff 
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then filed a suit ın 1923, after attaming majority, against Chennamma for recover- 
ing some mutt lands In that suit, the first defendant is alleged to have helped 
hım financially and otherwise The suit was decreed in his favour and he got 
the lands he sued for He lived in the house of defendant 1 till 1926 or 1927 


Having succeeded ın 1923 suit, the plaintiff is said to have cast covetous eyes 
on the first defendant’s property He filed O P No o of 1929 ın the District Court, 
Bellary, for permission to file a suit in forma pauperis against the first defendant 
claiming some properties ın her possession as belonging to the mutt In that pauper 
petition, he swore that he was a Sanyası and, therefore, could not claim the family 
lands ın contrast to his present position That pauper petition was dismissed 
The plaintiff paid the court-fee and filed O S No 15 of 1929 The suit was 
compromised and the plamtiff got substantial properties from the first defendant 
at the instance of some panchayatdars Chennamma the adoptive mother of Karı 
Virappa who was inimical towards defendant 1, resided with the plaintiff till she 
died ın 1939 She had sworn as a witness in the suits of 1921 that the plaintiff 
was not related at all to the family of her husband, Virappa Devaru, and that he 
was an absolute stranger to the family The plaintiff explained that this was 
false and was due to her anger at his not pomingin O S No s? of 1921 


In 1925, the 1st defendant began to take steps to adopt a boy Her first 
” attempt proved futile as the boy she wanted to adopt was found to be an orphan 
and ineligible for adoption under the Hindu law. She had given a notice Exhibit 
D-23, regarding this proposed adoption to P W 1o, one of the original surviving 
trustees P W ro and the only surviving trustee, Guru Santhappa, were said to 
have suggested the names of several suitable boys related to the family to the Ist 
defendaht for adoption , but:she is said to have been not willing to adopt any of 
these e 

On 22nd November, 1934, Guru Santhappa and P W ro the only two survi- 
ving trustees, are said to have co-opted the plaintiff and two cousins of his (defen- 
dants 3 and 4) as trustees in the place of the three deceased original trustees under 
the powers given ın paragraph 14 of Karı Virappa’s will Exhibit D-29 (a) 1s 
said to_be the proceedings relating to the co-option of the three trustees. The 
learned District Judge disbelieved the story of this co-option as the minutes about 
it formed the only entry ın that note-book and the fact of the co-option was not 
communicated to the first defendant, and even in the telegraphic notice (Exhibit 
D-24) sent to the 1st defendant on 14th December, 1934, asking her not to adopt 
without the consent of the trustees, only the names of Guru Santhappa and P, 
W. ro, the original trustees, appeared as trustees and not the names of these alleged 
co-opted trustees, and as it was admıtted that these co-opted trustees did nothing 
at all ever since their alleged appomtment. He considered that the whole thing 
was a manoeuvre by the plaintiff to harass and obstruct the widow, the Ist defen- 
‘dant and get more properties from her. . 

In 1939, the 1st defendant adopted one Sekharayya Exhibit P-14 was an invi- 
tation card ıssued for that adoption. D. Ws 1 to 5 and 7 swore that P W ro 
approved of that adoption and was the only surviving original trustee then, and 
that he attended the adoption with his wife A photograph (Exhibit D-32) taken 
on the occasion shows P. W ro”s wife seated prominently next to defendant 1, 
who bad the adopted boy in front of her The lower Court disbelieved P W. 
I0's statement on oath that he had not approved of that adoption or attended the 
ceremony. 

The plaintiff and P W ro and defendants 3 and 4 filed a pauper petition 
O.P No. 10 of 1940, in the District Court, Bellary, to declare that adopt on 
invalid Of course, prior to that, the plamtiff resigned his post as co-opted 
trustee. "That pauper petition was thrown out It ıs alleged that before the 
plaintiff decided to pay court-fee and file a regular suit the co-opted boy died on 
6th August, 1942. 


On 18th Septem er, 1942, the first defendant entered into an agreement, 
Exhibit D-25, with. h e natural father of the second defendant for the adoption of 
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the second defendant by her. On 11th October, 1942, she took the boy ın adop- 
tion. But the adoption deed Exhibit D-26 was executed only on 23rd June, 1943. 
No invitation card was issued for the second adoption or a photograph taken 
on the occasion, The reason given by the first defendant’s counsel ın the lower 
Court was that, as the first boy, taken in adoption after the mvitation card and 
photo, died prematurely, 1t was not considered proper to invite another stroke 
of fate by following a sumilar procedure regarding the second boy; the lower 
Court accepted that argument, ın view of the superstitions prevalent ın the country- 
side regarding such matters D.Ws. r to 5 and 7 swore that the pnor approval 
of P.W. ro the only surviving original trustee was taken for this adoption also, 
and that P.W. ro attended the adoption with his wife, as on the previous occasion. 
P.W. 10, of course, denied this also ; but the lower Court disbelieved his statement 
on oath and held that he must have approved the adoption and attended the cere- 
mony with his wife as before 


The plaintiff, of course, contended that the adoption was without the consent 
or approval of PW ro, the surviving original trustee, and was invalid on that 
account, that ıt was invalid also because there was not the jot approval of all 
the five original trustees as required under the will of Karı Virappa. He urged 
that if, for whatever reason, one of the original trustees did not join ın the approval, 
the adoption would be invalid in law He contended that P W. ro did not attend 
the adoption ceremony. He contended further that the approval of the three 
co-opted trustees was also required to make the adoption valid He urged that 
the boy adopted was not of the same family and was not even fit and suitable other- 
wise, and that the adoption was invalid for that reason too He relied on the 
genealogy in Ex P-11, a copy of a genealogical table filed ın 1860, for proving that 
he was a reversioner of Karı Virappa, and urged that all the nearer reversioners 
were dead, and, so, he was the nearest reversioner alive The learned District 
Judge disbeheved him and holding that he was not even a relative or remote 
reversioner of Karı Virappa, being a man belonging to the Gundada family, and 
not to the Setra family of Karı Virappa. The first defendant had urged that the 
plaintiff was simply claiming to be a reversioner and relative because of the adoption 
of his natural brother, Karı Virappa, by the Setra family, and because of 
his natural father, Sanapurappa, having migrated along with his son, Karı 
Virappa, to the richer Setra family after the adoption and described himself as 
Setra Sanapurappa by virtue of his new surroundings The learned District Judge 
also held that even if the plaintiff was really related to Kari Virappa, the evidence 
proved that there were nearer reversioners alive, and that the plaintiff was not 
really suing on behalf of all the reversiohers, as he pretended, but only in his own 
selfish interests, and that the Court’s discretion should not be exercised in his favour ; 
and he allowed to maintain it as per the ruling ın Velu Sethurayarv. Karupayammal!, 
since the circumstances for deviating from that rule laid down in Lakshmiammal v. 
Anantharama Iyengar were different from those ın the present suit. 


Defendants r and 2 had, of course, vigorously contested the plamtiff’s suit, 
and alleged that the plaintiff was neither a relative nor a reversioner, but an utter 
stranger not interested in Kari Virappa’s properties They also stated that the 
plaintiff was civilly dead, and was disentitled as a sanyası, from clamıng any 
reversionary rights, evenifhe had any. ‘They asserted that the adoption of the 
second defendant was perfectly valid and binding, as ıt was performed in pursuance 
of the imperative and ınsıstent wishes of Karı Virappa, who wanted to provide 
for his spiritual and worldly welfare after his death, and was also approved of by 
P.W. 10, the only surviving original trustee, who alone was required to be con- 
sulted and whose approval was quite enough. Of course, they dented the truth 
and validity of the alleged co-optign of three trustees Defendants 6 and 7 were 
only persons who got some bequests under the will of Kari Virappa. Defendants 
3 and 4 were two of the three co-opted trustees (the third one being the plaintiff 
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himself), and defendant 5 was the surviving original trustee (P W 10) Defendants 
3 to 5 had vigorously supported the plamtiff’s case i 


The learned District Judge framed the following issues 
(1) Whether the plaintiff is a reversioner entitled to sue? 


(2) Whether the plaintiff, the head of the Taggina mutt, 1s a sanyası who 
is civilly dead and had lost all his civil rights? 


(3) Whether plaintiff ıs not entitled to sue by reason of his becoming a 
sanyası ? 

(4) Whether the adoption of and defendant by defendant 1 1s invalid for 
all or any of the reasons stated in paras 6 to g and 12 of the plant? 


(5) Is the suit barred by zes judicata by reason of the yudgment in OS No 57 
of 1921, Sub-Court, Bellary " 

(6) Whether the gold jewels and silver articles set out ın the plaint schedule 
belonged to the estate of the late Karı Virappa and are they in the possession of 
defendant 17 

) Whether the suit 1s malicious and vexatious and whether defendants 
t and 2 are entitled to compensatory costs under Section 35-A, Civil Procedure 
Code. 

After discussing the entire evidence, he found, on issue No 1 that the plain- 
tiff was neither a relative nor a reversioner, and was, ın any case not the nearest 
reversioner, and was not therefore entitled to sue On issues Nos. 2 and 3 he held 
that the plaintiff was not civilly dead and was entitled to sue though he had become 
a sanyaşı. He remarked that ıt passed his comprehension how a person so en- 
grossed ın worldly affairs as the plaintiff had shown himself to be, could have thrust 
on hım the legal position of a sanyası a position derived from a complete renun- 
ciation of all the properties and mundane*materialism. On issue No 4, he found 
that the adoption of the second defendant was perfectly valid and binding. On 
issue No. 5, he found that the suit was not barred by ves judicata by reason of the 
judgment in O S No. 57 of 1921 on the file of the Sub-Court, Bellary. On issue 6, 
he did not give any finding as no evidence was let in by either side Ön issue 7, 
he found that the suit was false and vexatious and that the evidence showed that 
the plaintiff had been harassing the 1st defendant for several years and that he 
had manoeuvred himself into the position of a co-opted trustee with ulterior motives 
probably in order to force her to part with some more property, and that he had 
filed this extraordinary suit ın the guise of a reversioner, but really only for his own 
benefit, and that he had undoubtedly caused great expense, vexation and harass- 
ment to defendant 1 by a prolonged trial and lengthy depositions and should, 
therefore, be made to pay compensatory costs under section 35-A, Civil Proce- 
dure Code and he fixed the compensatory costs at Rs 750 In the end, he 
dismissed the suit with full costs of defendants 1 and 2 fixing the pleader’s fee at 
Rs. 1,000 besides giving Rs 750 as compensatory costs ‘The plaintiff has 
appealed. 

[Their Lordships after dealing with certain contentions not necessary for the 
purpose of this report continued. |] 

The next contention was that even if the factum of the adoption of the second 
defendant was proved, and that P W. 10, the only original surviving trustee,approved 
of that adoption and attended the ceremony, the adoption would still be invalid 
under the will Ex P-2 (a) of Karı Virappa, since the will stıpulated that the first 
defendant should adopt only a boy approved by the respectable persons appointed 
by hım in paragraph 14 and so all the five persons named in paragraph 14 should 
give a joint approval, and that if any one of those five persons did not accept the 
trusteeshıp, or died before the adoption, or refused to give their approval the adop- 
tion would be mvahd. Mr Alladı Krıshnaswamı Aıyar, who urged this point 
as the strongest thing in favour of the appellant, relied on paragraph 965 of Hals- 
bury’s Laws of England, volume 25, and some passages on pages 159 to 162 of 


” 
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Farwell on “ Powers ” and several Privy Council and Bombay and Madras rulings. 
Farwell remarks thus at page 159: : 

“The consent of any person required to consent, and also all formalities annexed to the execu” 
tion, must be respectively given and perfected during the lifetime of the donee of the power.” 
At pages 161 and 162, he remarks: 

“ Ifa power 1s given, to be executed with the consent of one or more persons, and that one, or 
any one of the others dies, the power 1s gone ” 
Paragraph 965 of the Halsbury’s Laws of England, volume 25 is only to the very 
same effect Of course this represents the law ın England as well as ın India in 
all cases where the consent of any person entrusted with a power 1s required, and 
where naked power is given to such persons At page 512 Farwell has remarked: 


“ Mere powers, as distinguished from trusts, are strictly construed, and can only be exercised 
by the persons who are either expressly or by reference, designated as donees of the power ” 


He goes on to add that such powers cannot be exercised after the death of the 
persons designated, and that a bare power given to two or more cannot be executed 
by the survivor But he and Hailsham and all others agree that where a power 
is annexed to an office, like executors, trustees, etc , all persons who fill that office 
can exercise that power 


The learned advocate for defendants 1 and 2 urged that in the present case 
no ozer at all was gi-en to the persons appomted as trustees ın paragraph 14 by 
the testator, but only their approval as trustees of the boy adopted by the widow 
was required It was urged further by the learned advocate for defendants y and 2 
that paragraph 3 of the will, already extracted, showed beyond all possibility 
of doubt that the testator was very keen on adopting a son for his temporal and 
spiritual benefit to contınue his line and to conform with his kulachara, and that this 
so obsessed him that he even made a provision for the trustees to adopt a boy for 
him if the first defendant should die without making any adoption—an illegal 
thing, as held ın Amurto Lal Dutt v Surnomoyee Dası! and showing by the very illega- 
lity of the provision his terrible anxiety that a child should be adopted for him 
to continue his line and fulfil the kulachara 


Mayne has remarked at page 215 of his Hindu law and Usage “ the rules of con- 
struction of authorities to adopt have been laid down by the Judicial Committee in Sri 
Raja Venkata Narasimha Apparaov Parthasarathı Apparao? and ın Rajendra Prasad Bose 
v Gopal Prasad Sen 8 Apparently the construction will be more liberal where the 
paramount intention to be gathered from the language of the will the authority is 
religious than when it is secular (Sr: Raya Venkata Narasimha Apparao v Parthasarathi 
Apparao® and Rajendra Prasad Bose v Gopal Prasad Sen*) But both the objects vz., to 
secure spiritual benefit to a man and to continue his line are meritorious in the view 
of the Hindu law and both are in consonance with the feelings known to prevail 
throughout the Hindu community (L R. 33 I A 145) Where an authority to adopt 
is given by a husband the presumption 1s strong that he desires to be represented 
by an adopted son. The Courts would not be astute to defeat an adoption not clearly 
in excess of the power given by placing a narrow construction of the words of 
the authority, Bhagat Koer v. Dhanukhedhari Prasad Singh, o Mutsaddilal v. 
Kundan Lal” The learned advocate for defendants 1 and 2 urged 
that a liberal construction should be given to the words of para. 3 of the will and 
paramount intention of the testator, to have an adopted son, carried out and the 
adoption upheld. He pointed out that an absolute and unlimited power was 
given to the widow to adopt as many times as would be necessary, should the previous 
adoption be unsuccessful, and that the direction that she must adopt only 
a boy approved by the respectable persons appointed by him in paragraph 14 
should be taken to be merely recommendatory and not mandatory ; that failure 
a ee ee 
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to go by that direction would not make the adoption invalid, that, in any event, 
the direction was intended only to operate regarding the five persons appointed by 
the testator himself as trustees ın paragraph 14and only the trustees alive at the time 
of the adoption need be approached by the widow for approving the adoption, and 
that as the approval of P W 10, the sole surviving trustee, to this adoption had 
been asked for and given, the adoption was perfectly valid in any event We 
agree. There 1s no doubt whatever in our minds that the testator was very very 
anxious to have a boy adopted for him ın order to continue his line for both temporal 
and spiritual purposes, the word “ Zulachara” mdicatıng the spiritual motive, 
which 1s also further reinforced by the testator’s having been a fpatiadhkan of a 
mutt, and having been deeply interested ın the maintenance of a Sanskrit Patasala, 
named expressly in the will as a thing to be looked after carefully Indeed, the 
very provision in the will for the trustees to adopt a boy for him in case his widow 
died without adopting one shows his anxiety to have an adopted son at all costs. 


No doubt, as per the rulings of the Privy Council in Sr: Raja Venkata Narasimha 
Apparao v Parthasarathı Apparao and Rajendra Prasad Bose v Gopal Prasad Sen? and the 
rulings of the Bombay High Court ın Renguba: v Bhagırathı Bar? and of the Madras 
High Court ın Janakıramayya v Venkatalakshmamma* a power to adopt must be 
exercised strictly ın accordance with the terms, and the rules prevailing in England 
as to the construction of powers applicable thereto, though ın construing a document 
whether in English or the vernacular, the fundamental rule 1s to ascertain the 
intention from the words used and the circumstances are to be regarded only to 
show the intended meaning of the words used We are satisfied from the reading 
of the will of Karı Virappa that he intended his widow to adopt as many times 
as was necessary, out of her own free choice, without restricting the choice to rela- 
tives etc and without delegating the selection of the boy to the trustees or compelling 
her to select the boy in consultation with them His intention was undoubtedly 
to enable her to select the boy she liked, but only to get the approval of that boy 


by the original trustees who happened to be alive and holding that office at that 
time. 


It is not a case here as in the case of Srı Raja Venkata Narasimha Apparao v 
Parihasarathı Abbarao1, where the two widows of the testator were jointly given a 
power to adopt, and ıt was held, therefore, that one widow could not adopt by 
herself, as she had not been given the sole power to adopt a boy, as in this case 
Nor is this a case like Rangaba: v Bhagırathı Baı*, where the previous consent of 
the Government to the adoption was made a condition precedent İn this case, 
there 1s no condition precedent at all to the widow’s adoptıng any boy she 
liked. She was only asked to adopt a boy who had the approval of the original 
trustees appointed under paragraph 14, meaning thereby the trustees ın their 
official capacity and enabling therefore a surviving trustee, like P W Io, to give 
the consent. Nor 1s it a case as ın Amerfo Lal Dutt v Surnomoyı Das”, where a 
widow was authorised to adopt only in conjunction with two other executors, or 
asin Rajendra Prasad Bose v. Gopal Prasad Sen? where the widow was allowed to 
adopt only with the previous permission of the testator’s father, or as in the 
case of Janakıramayya v. Venkatalakshmamma*t, where the widow was given the 
power to adopt only acting ın conjunction with the testator’s mother. 


We are satisfied that none of the rulings relied on by Mr Alladi Krıshnaswamı 


Aiyar for holding the adoption invalid would apply to the circumstances of this 
case. 


The ruling ın Sr Raja Venkata Narasimha Apparao v Parthasarathı Apparao*, will 
not apply. There 1s no question of jomt power given to two widows here and the 
consequent necessity for both the widows to act jointly before adopting a person 
as in that case. It 1s because of the two widows jointly empowered that their Lord- 
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ships held that to hold that one of the widows could adopt a son after the death 
of the other widow would be providing for a period of time which the testator 
left unprovided for and would be making an addition to his testamentary dısposı- 
tions which no Court, construing a will, was entitled to do Here, however, there 
are no two widows, but only a single widow. Nothing need be added to the testa- 


mentary dispositions of this testator for holding this adoption to be invalid Indeed.’ 


it will only be carrying out the testamentary dispositions of the testator and cons- 
truing the willin the way he wanted Nor was any power given to the five trustees 
appointed by the testator ın paragraph 14 of his will to select a boy for adoption 
much less to force that boy on the widow and disentitle her to adopt any boy 
other than the boy they selected The so-called power given to the trustees under 
the testator’s will was sımply a power to approve , ın other wcrds it is no real 
power at all The Canarese word used ıs “oppida “or approval and not 
“ anumathı ” or permission much less “ hakku ” or right 


In Rajendra Prasad Bose v. Gopal Prasad Sen! also an adoption by the widow 
was expressly made subject to a condition precedent namely the approval of 
the testator’s father and could not have been made by the widow herself acting 
alone It was nota case of mere approval as here. ‘Their Lordships of the Privy 
Council remarked in that case 


“ 

“ Tt ıs important to bear in mind that Ram Prasad could not have been married “many years 
before the anumatipatra was executed, and his wife was then only 13 or 14 years of age. It 1s 
unlikely that he could ever have wished that his girl wife should have an unrestricted choice ın the 
selection of his adopted son to the extent of allowing her to bring a stranger to inherit his property 
In their Lordships’ opinion, the words “ with the permission of my father” created a condition 
precedent to the exercise of the power of adoption certainly during the lifetime of the father, and 
there is no reason for holding that the words are to have a different effect after the death of 
Golak (the father) ” 


Here the widow was not a young girl when the testator died, as in that case, but 
was 31 years old at the tıme of the will and had lived with her husband, the testator, 
for many years, and had infused such confidence ın hım that he had asked her 
not to make one adoption but as many adoptions as necessary in order to carry 
out his paramount intention of having an adopted son to continue his line and 
fulfil the kulachaia 


So, too, ın Janakuamayya v Venkatalakshmamma?, one of the important 
reasons given fo: holding the adoption invalid, on construing the will, was that 
the will provided for the devolution of the properties in the contingency of no 
adoption by the widow, showing thereby that the testator had no paramount 
intention of having an adopted son in any event; whereas, here the will does 
not provide for the contingency of no adoption by the widow except by asking 
the executors to adopt ın case the widow did not adopt 


It has been held ın In re Smith Eastek v Smih3, that when a testator 
appointed his wife, Mary Ann Smith, his brother, Charles Smith, and his 
friend, Robert Bell, executors and trustees for selling his estate, 1t must be pre- 
sumed that the power was given to them ex officio, as an incident to their office, 
inspite of there having been ample indications of personal confidence in them, 
and that the power given to the trustees passed to the office of the holder or holders 
thereof for the time being. Here, therefore, even if the five trustees appointed 
under paragraph 14 of the will are held to have a power to approve of the adoption, 
that power must be held to be given to the trustees officzally, and to have devolved 
on the surviving trustee, P W 10, whose approval will be quite sufficient. We 
agree with the lower court ın holdıng that no trustees had been really co-opted 
in 1934, as pretended, and that the evidence regarding such co-option 1s worthless 
and was rightly disbelieved, being unfit to be acted upon, these trustees having 
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not joined in Ex. P 16, issued shortly after their appointment, and having done 
nothing after their supposed appointment, and even the resolution regarding their 
appointment, being highly suspicious 


Mr. Alladı Krıshnaswamı Atyar’s argument that all the five trustees appoin- 
ted in paragraph 14 should give a joint consent 1s unsustainable ın this case, because 
the so called “ power ” has been given to the trustees officially, and not to each 
personally, and, so, may be exercised by the holder for the time being, as held 
ın İn re Smith astick v Smitht and ın paragraph 957 of Halsbury’s 
Laws of England, Volume 25 and also by Farwell It has been expressly held 
by the Privy Council in Bal Gangadhar Tilak v Srinwas Pandit®, that where a Hindu 
testator, by his will, appointed five trustees for his property and gave power to 
his widow to adopt a son with their consent and advice and one of the trustees 
declined to act, the consent of the declining trustee was not necessary and that 
the adoption made with the consent of the other four trustees was valid Their 
Lordships did not decide the question as to what would have happened if only 
the majority of the trustees who functioned had agreed to the adoption _ Possibly, 
that decision would have depended on the reasonableness of the refusal An 
unreasonable refusal, motivated by corrupt or improper motives, might have 
been, ignored and the testator’s paramount intention to adopt carried out, and 
the adoption upheld, if ıt was of suitable boy, as ın this case ‘Though the plaintiff 
had urged at first that the boy adopted ın this case, namely, defendant 2, was unfit 
in general and as not belonging to the testator’s family group of agnates, this objec- 
tion was not proved by any evidence and was not even pressed before us. The 
second defendant is obviously a fit and suitable boy from the same community, 
eligible for adoption, as spoken to by D Ws 1 to 5 and ?, and, as ıs clear from the 
approval of P W io, the sole surviving trustee. That he was not the testator’s 
agnate or relative 1s no ground for disqualification, even if true 


In Rattanlal v Baynath*, the Privy Council has held that where a Hindu testator 
appointed four executors and provided, by a clause in his will, that the said exe- 
cutors should be competent to select a boy of good family ın the neighbourhood 
and have him adopted by his wife on his behalf and one of the executors after 
consultation with the others selected a boy to be adovted, and the widow adopted 
him, the adoption was valid, even though the other three executors had not asked 
the widow to adopt that boy, or even expressed to her their approval of the adoption. 
In that case, the widow was not given the power to adopt a boy, as here, and the 
executors were asked to select the boy It follows that in this case the adoption 
would have been easily held by their Lordships to be valid 


In Surendra Nandan alias Gyanendra Nandan Das v Satlaja Kant Das Mahapatra® 
it was held that where a Hindu appointed one K, as manager of his property under 
his will, and added that his widow “ will adopt a son with the good advice and 
opinion of the manager,” and the widow wanted to adopt a boy and intimated 
her intention to the manager and requested him to come and see the ceremony 
performed, and he declined to receive the letter, and the widow eventually adopted 
the boy without his consent, the adoption was not invalid for lack of such consent, 
as such consent was not a condition precedent to the validity of the adoption But, 
of course, it 1s unnecessary to rely on that, as we are satisfied that P. W. ro did 
approve of the adoption and did attend the function with his wife, as sworn to by 
D. Ws. r to 5 and 7 In the end, therefore, we have no hesitation ın agreeing 
with the learned District Judge that the adoption of the second defendant by the 
first defendant was valid and binding on the plaintiff and other reversioners. 


The last contention was that the learned District Judge erred ın awarding 
compensatory costs to the first defendant by raking up his past record of lıtı- 
gation, and relying on it for that purpose, though no compensatory costs could 
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have been awarded m the circumstances of this suit, which mvolved arguable 
and complicated questions of fact and law and could not be held to be frivolous 
and vexatious Weagree The very fact that this suit had to be argued strenuously 
on both sides, ın the lower Court and here, and that the judgments have had to be 
elaborate after weighing the contentions on both sides, will show that the suit was 
not frivolous and vexatious, and that this was not a case fit for awarding compensatory 
costs ‘Ihe past activities of the plaintiff in filing suits, and his propensity to file 
suits for getting properties, should not, ın our opınıon, have been considered for 
this purpose any more than the bad character of an accused can be considered 
for convicting him when there 1s no other evidence So, we set aside the order 
regarding compensatory costs 


In the end, therefore, we modify the judgment and decree of the lower Court 
by deleting the award for compensatory costs to defendant 1 and confirm them ın 
all other respects We dismiss this appeal, except to the extent indicated above, 
with full costs (one set) of the contesting respondents, defendants 1 and 2. 


K.S ——- Judgment and decree modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr Justice HoRwiLL AND Mr Justice BALAKRISHNA AYYAR, 


S Rangarayu Naidu . Appellant* 
0 i R 
D. J Keymer and Co, Ltd. : ,. Respondent, 


Original Side Rules (Madras High Couit), Order 7, rule 6—Summary siut—Question whether uncondı- 
“ tonal leave to defend should be granted or not—Materzals that can be considered 


It cannot be said that one should decide the question as to whether leave to defend uncondı- 
tionally should be granted or not, upon a consideration of the pleadings only The Court can take 
into consideration all the circumstances of the case as disclosed ın the plaint and ın the affidavits 
and other material that 1s available ın coming to the conclusion whether the defence set up is a sham 
or plausible one 


On appeal against the judgment and order of Yahya Ah, J , dated 7th March, 
1949, and passed ın the exercise of the Ordinary Original Civil Jurisdiction of the * 
High Court in Application No 3107 of 1948 nm S No 114 of 1948. 


N S Raghavan for Appellant 
B V Ramanarasu and M C Nayak for Respondent. 
The Judgment of the Court was delivered by 


Horwill, 7 —This 1s an appeal against the order of Yahya Alı, J, imposing 
a condition before permitting the appellant to defend the suit brought against 
him by the respondents 


The principal contention of the learned advocate for the appellant 1s that it 
was not open to the learned Judge to go into the merits of the defence and to judge 
the material placed before him to arrive at a conclusion whether or not there was 
any truth in the case put forward by the defendant According to this argument 
the learned Judge should confine himself to the pleadings If, mn the written state» 
ment, a case 1s put forward which, if proved, would be a successful answer to th- 
plaint claim, then leave should be granted unconditionally In support of the 
argument the learned advocate for the appellant relies on the decision ın the Housıs 
of Lords in Jacobs v Booths Distillery Co 1, a decision of Beasley, C J , and King, Te 
in Sundaram Chetty v Valhammal”, and a recent decision of Satyanarayana Rao 
and Viswanatha Sastrı, JJ , ın Kesavan v The South Indian Bank®. : 


İn the House of Lords case two judgments were delivered, one by the Lord 
Chancellor (Lord Halsbury) and the other by Lord James of Hereford We do 
—  —— — — — — — ————-———”””——””...—“ — ...—— 

xO S.A No. 52 of 1949 gist August, 1949. 
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not find anything ın the judgment of the Lord Chancellor which affords any support 
for this argument, though there are remarks ın the very short judgment of Lord 
James of Hereford which afford a basis for such an argument ‘This House of 
Lords case has, however, come up for consideration in a number of cases ın this 
Court The two cases of this Court relied on by the learned advocate for the 
appellant discuss the House of Lords case in some detail Sundaram Chethar v. 
Valhammal), certainly affords support for the argument that it 1s not permissible 
for the Court to consider the truth or otherwise of the defence put forward In 
Ebrahim Sait v South India Indusinals, Ltd ?, the learned Judges had to consider 
Sundaram Chettiar v Valıammal! and Madhavan Nair, Officiating Chief Justice 
said of that case 


“ It appears to us that ın stating the rule the learned Judges, ıf we may say so respectfully, have 
not sufficiently emphasised the qualification that, m order to bring the defendant within the rule 
which entitles him to ask for leave to defend without any condition, the defence should be a bona 
fide one and not a mere attempt to prolong or delay the case ə 


The learned Judges later went on to say . 


“It ıs not necessary that the Court should enter fully into the merits of the case and decide, 
but ıt should be satisfied that the defences raised show that there 1s a fair ıssuc to be tried by a com- 
petent tribunal before leave to defend is given unconditionally ”’ 


This was very much the view expressed in Pereya Miyan Marakayar v Subramama 
Iyer3, where the learned Chief Justice said 


“ It ıs not enough for instance, to say, ‘I have got a good defence’ but the defendant must 
say what the defence ıs, and, as a rule, bring something before the Court to show that it 1s a bona fide 
defence and not a mere attempt to gain time by getting leave to defend ” 


This remark was dissented from by Beasley, C J , ın Sundaram Chettiar v Valltammal 
but, as pointed out in Ebrahim Sat v South İndia Industnals, Lid ?, the learned Chief 
Justice and King, J , in considering the case before them, did not ignore the merits 
of the case , for Madhavan Nair, Ofigz CİL, after the first of the two passages 
above cited, said 


” 


“ It may be said that this aspect (whether the defence was a bona fide one_or not) cannot be said 
to have been altogether overlooked (ın Sundaram Chettiar v Valhammal1, because reliance has been 
placed by him on the decision of this Court in Perya Myan Marakayar v Subramama Iyer,3 ” 


The latest case ın which this question has been dealt with is Kesavan v. South Indian 
Bank*, where the general tenor of the argument of Satyanarayana Rao, J , does 
afford some support for the argument of the learned advocate for the appellant ; 
but even there the learned Judge said at the bottom of page 71 


“ Im coming to a conclusion whether such a test (whether the defence 1s a sham or plausible 
one) 1s satisfied or not the Court should have taken into consideration all the circumstances of the 
case as disclosed in the plaint and ın the affidamis and other material that 1s available, as was laid down by 
Bowen, L J ,1n Bazlberg v Abrams, 77”9 


The learned Judges also refer to Pertya Mayan Marakayar v Subramama Asyar5, 
and did not express dissent from the remarks of Schwabe, C.J , as to the criterion 
to be adopted ın cases of thiskind İt does not appear, therefore, from the decisions 
above cited that this High Court has gone so far as to say that one should decide 
the question as to whether leave to defend unconditionally should be granted or 
not, upon a consideration of the pleadings only If that were indeed the case, 
then if the framing of the written statement were in the hands ofa competent advocate, 
there never need be a case in which unconditional leave to defend should not be 
granted. 


If we are to consider the case for the defence put forward on the merits by 
Mr. N. S. Raghavan, there 1s no doubt something to be said on both sides on the 
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question whether the defence put forward by the defendant is a bona fide one or not , 
but sitting ın appeal as we do, we do not find sufficient 1eason for disagreemg with 
the order of the learned trial Judge, passed in the exercise of his discretion 


The appeal ıs dismissed with costs A further three weeks’ time will be given 
to the appellant for fulfilling the terms of the condition laid down by the learned 
trial Judge. Two weeks thereafter will be allowed for the filmg of the written 
statement. 


KS —  — Appeal dısmıssed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR Justice KRISHNASWAMI NAYUDU 


M Sundararajulu Naidu Petittoner”* 
0 
Natesa Mudalıar and others . Respondents 


Cunl Procedure Code (V of 1908), section 52—Produce of estate of deceased judgment-debtor—Liabiltty 
to attachment 


Where the estate of a deceased yudgment-debtor in the hands of his heir ıs hable for the debt, 
ıt cannot be said that crops raised by the heir on a portion of the estate will not be liable to be 
attached in execution of the decree 

Petition under section 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the order of the Court of the District Munsiff, Valangıman, 
at Kumbakonam, dated 28th February, 1949,1n E P No 8ofıgaginS C S No. 


173 of 1947 
G R Jagadısa Atyar for Petitioner 
T S Venkatarama Atyar for Respondents. 


The Court delivered the following 


JUDGMENT —This revision petition arises ın execution proceedings The 
petitioner who 1s the decree-holder m S. G S No 172 of 1947 filed the said suit 
for recovery of a sum of Rs 148-7-o due on a promissory note dated 29th March, 
1944, executed by one Ramiah Mudaliar, the undivided son of the first defendant 
and brother of defendants 2 to 5 and father of defendants 6 to 8, for the benefit 
of the joint Hindu family consisting of himself and the defendants, ın his capacity 
as the managing member of the family The first defendant, the father, raised a 
plea that there was an oral partition by division ın status ın 1929 and that the estate 
in his hands was not liable The learned District Munsiff passed a decree directing 
the defendants to pay Rs 145-10-0 with interest and costs out of the properties and 
assets of Ramiah Mudaliar in them hands The petitioner filed E P No 8 of 1949 
for attachment of the standing crops and by an interim onder the standing crops 
on the lands were attached E A No 17 of 1949 was an application filed for the 
appointment of a receiver to take possession of the standing crops and sell the same 
and deposit the realisations into Court On this application an order was made 
appointing a receiver who took possession of the crops, sold the proceeds and deposited 
the amount realised in Court ‘The first defendant filed a clan petition in E. A 
No 36 of 1949 for raising the attachment and by the tıme the application came up 
for hearing most of the crops on the land had been harvested and the sale proceeds 
were deposited ın Court An order was made on 31st January, 1949, that as more 
than the decree amount had been deposited into Court, the attachment was raised, 
apparently the attachment relating to the crops other than those harvested already 
by the receiver In the main execution petition E P No 8 of 1948, the first 
defendant raised an objection that the crops were raised by him after the decree 
was passed ın 1947 and as such they do not belong to the estate of the deceased 
Ramıah Mudaliar and hence not hable to be attached. He also raised a further 
contention that even the lands on which the crops were raised do not form part 
of the estate of the deceased In support of these objections, the first defendant 

e —.........,....—. 
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filed an affidavit wherein he again referred to the oral partition by division ın status 
in 1929 which was denied by the petitioner decree-holder in his counter-affidavit. 
The learned District Münsiff did not however give a definite finding as to whether 
the lands on which the crops were raised formed part of the estate of the deceased 
but held that he was of the opinion that the attachment of the crops was illegal 
because the crops, under no circumstances could be said to belong to the estate 
of the deceased, as the decree was passed in 1947 and the crops were admittedly 
raised after that date Though a clear finding has not been given whether the 
lands formed part of the estate of the deceased or not, it 1s clear that the District 
Munsiff proceeded on the assumption that the lands were part of the estate of the 
deceased, but that, in any event, the crops having been raised by the first defen- 
dant subsequent to the decree ın 1947 out of his own efforts and exertions himself 
meeting the expenses of cultivation, they could not be said to form part of the assets 
of the deceased and therefore the crops were not liable to be attached in execution 
of the decree 

The learned counsel for petitioner relies on the Full Bench case ın Kadırvelu- 
sam: Nayagar v Eastern Development Corporation’, where ıt is held that on the death 
of a debtor, the income accruing to his heir from landed property of which the 
debtor died possessed, 1s assets of the debtor ın the hands of the heir, lable to 
satisfy his debts within the meanıng of section 52, Civil Procedure Code This ruling 
of the Full Bench was followed ın Manzur Husain v (Firm) Ram Ratan?, where the 
learned Judge held that where the estate ın the hands of the heirs of the original 
debtor against whose estate the decree was passed ıs lable for the satisfaction of 
the decree then even the produce and income of that estate which has accrued after 
the death of the original debtor 1s lable to attachment and sale ın satisfaction of 
such decree Here ıt 1s contended that the standing crops having been raised by 
the first defendant, ıt could not be said to represent the income as such of the 
estate. It may be that the first defendant may be entitled to the cultivation 
expenses and to any expenses which he might have incurred in raising the 
crops But IJ am unable to agree with the learned District Munsiff that under 
no circumstance the crops could be said to form part of the estate of the deceased. 
I am of opinion that the learned District Munsıff ıs in error ın holding that the 
crops are not liable to be attached I therefore allow the civil revision petition 


with costs. 
KS —— Petition allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR P V. RAJAMANNAR, Chief Justice AND Mr JusTICE RAGHAVA 
Rao 


Miss Revathı by next friend and guardian S Parthasarathy Petitioner” 
0 
M. Venkataraman and another .. Respondents 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), sections 10 and 12 (4)— Applıcatıon for 
eviction dismissed for default—Not a bar to a second application for evicton—Desirability of making rules 
sımılar to Order 9, rules 8, 9 and 13, Cevil Procedure Code, under the Act pointed out 

The dismissal for default of an application by a landlord before the Rent Controller does not bar 
a second application for eviction The words “finally decided” ın section ro of the Madras Buildings 
(Lease and Rent Control) Act clearly imply that the prior application should have been decided 
on the merits Without an adjudication on the merits an issue cannot be said to have been finally 
decided, so as to bar a second application for the same relief In the absence of a provision similar 
to the provision of Order 9, rule 9, Civil Procedure Code, ıt cannot be said that there 1s a general 
and universal rule of procedure, according to which once a sunt or a petition is dismissed for default 
of appearance of the plaintiff or the petitioner, a subsequent suit or petition shall not be enter- 
tained claiming the same relief and based on the same cause of action 


Shatlabala Dasee v Gobardhandas Ladsana, (1934) ILR 62 Cal 15, relied on 


[Desirability of making rules corresponding to Order 9, rules 8, 9 and 13 of the Civil Procedure 
Code under Madras Act, XV of 1946, pointed out | 


1 (1923) 46MLJ 261 ILR 47Mad 2 ATR 1936 Lah, 236. 
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Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certzorart, call for the records in 
H R A.No 264 of 1948 against L Dis. No 4034/H.R C/47 on the file of the 
Chief Judge, Court of Small Causes at Madras and quash the order dated 24th 
August, 1948,in H R A No 264 of 1948, passed by the Chief Judge, Court of 
Small Causes at Madras 


VK Thiruvenkatachan, N V B Shankara Rao and G Vasantha Pa: for Petitioner. 
P Somasundaram and N Suryanarayana for 1st Respondent 
The Order of the Court was pronounced by 


The Chief .Tustice —This is an application by the owner of premises bearing 
municipal door No gı, Mowbrays Road, Alwarpet, for the issue of a writ of certiorart 
to quash the order of the Chief Judge of the Court of Small Causesın H R A. No. 
264 of 1948, dated 24th August, 1948 That appeal arose out of an application 
filed by the petitioner before the Rent Controller, Madras, for eviction of the first 
respondent from the premises on the ground that he had committed default ın the 
payment of the rent for January, 1947. One of the main pleas of the respondent 
was that the application was not maintainable because of the dismissal of a prior 
application made by the petitioner to the Rent Controller on 5th June, 1947. On 
that date, neither the petitioner nor her Advocate was present when the application 
was called, and therefore the petition was dismissed for default. The respondent 
also raised other pleas on the merits The Rent Controller by his order dated 29th 
January, 1948, passed an order for eviction of the respondent. He found that 
the respondent committed default ın payment of the rent for January, 1947. He 
overruled the objection as to the maintainability of the application, because the 
prior application had not been judicially decided on the merits. There was an 
appeal by the respondent to the Court of Small Causes at Madras. The learned 
Chief Judge agreed with the Rent Controller on the merits that the respondent had 
committed default ın paying the rent for January He, however, considered that 
the objection of the respondent to the maintainability of the application was well 
founded Relying mainly upon the provisions of sub-section (4) of section 12 and 
section 10 of the Act, he held that the present application was barred by 1eason of 
the dismissal of the prıoı application 


Section 10 of the Act runs thus 


“The Controller shall summarily reject any application under sub-section (2) or under sub- 
section (3) of section 7 which raises substantially the same 1ssues as have been finally decided in a 
former proceeding under this Act or under the corresponding provisions of the Madras House 
‘Rent Control Order, 1945, or the Madras Non-Residential Rent Control Order, 1945, between the 
same parties or between parties under whom they or any of them claim ” 


Sub-section (4) of section 12 1s as follows 


“ The decision of the appellate authority and subject only to such decision, an order of the Con- 

troller shall be final and shall not be Jiable to be called ın question ın any Court of law whether ın a 
suit or other proceeding or by way of appeal or revision.” 
Mr V.K Thıruvenkatacharı, the learned counsel fo: the petitioner, contended 
that neither provision has the effect of operating as a bar to the present application 
The words “ finally decided ” ın section 10, clearly imply that the prior application 
should have been decided on the merits Without an adjudication on the merits 
an issue cannot be said to have been finally decided He relied upon the catena ot 
decisions relating to the corresponding provision ın the Cıvıl Procedure Code where 
it has been held that a decree of dismissal passed ın a suit on default of appearance 
of the plaıntıff does not operate as res judicata under section 11, Civil Procedure 
Code, or any other general principle We agree with this contention The words 
“ finally decided ” are words found ın section 11 of the Civil Procedure Code, and 
we do not see why the judicial interpretation of the words ın the Civil Procedure 
Code should not apply m construing the same words in the Rent Control Act. 


Under the provisions of the Civil Pröcedure Code, when a suit is dismissed 
for the default of appearance of the plaintiff, a fresh suit on the same cause of action 


“mn 
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is barred. That ıs because of the specific provision of Order 9, rule g "This 
provision must be construed along with the provision made in Order g for setting 
aside dismissals for default of appearance In the absence of a provision 
similar to the provision of Order g, rule 9, Cıvıl Procedure Code, there is no 
authority to compel us to hold that there 1s a general and universal rule of procedure, 
according to which once a suit or a petition 1s dismissed for default of appearance of 
the plaintiff or the petitioner, a subsequent suit or petition shall not be entertained 
clarmıng the same relief and based on the same cause of action. On the other 
hand, the decision of the Calcutta High Court, ın Shailabala Dasee v Gobardhandas 
Ladsana! lends support to the contrary view In that case, a suit filed on the Original 
Side of that Court was dismissed for non-prosecution under the provisions of rule 36 
of Chapter X of the Rules on the Original Side İt was held that in the absence of 
any rule forbidding the bringing of a fresh suit, the plaintiff whose suit had been so 
dismissed was at liberty to bring a fresh sut Mr P Somasundaram, learned 
counsel for the respondent, urged upon us that this decision was based upon the 
practice obtaining on the Original Side of the Calcutta High Court, which again 
was based on the practice of the Supreme Court in England It is true, no doubt, 
that the learned Judges, ın discussing the question and ın referring to the authorities 
in England, advert to the practice obtamıng in England and on the Original Side 
of that High Court But the principle of that decision 1s not to be found in the 
rule of practice, but in the general rule that in the absence of any provision, either 
_ in the general adjectival law or ın the rules of a Court preventing a plaintiff from 
proceeding with a suit in the circumstances above-mentioned, the later suit could 
not be held to be not maintamable Just as Mr Somasundaram pressed before us 
it appears that ıt was pressed before the learned Judges there, that the result 
of this decision would be that a plamtiff, if he so chooses, might use the procedure 
of the Court as an instrument of oppression and that he might indulge ın a succession 
of suits and thus harass his opponent But the learned Judges, while sympathısıng 
with the hardship of such a contingency, nevertheless came to the conclusion that 
the subsequent suit was maintainable in law. As the learned Judges there point 
out, we hasten also to point out that ıt 1s highly desirable that a rule corresponding 
to Order o, rule 9 and possibly provisions also corresponding to Order g, rules 8 
and 13 should be made under Madras Act XV of 1946, or as we pointed out on 
another occasion, some of the salutary rules of procedure contained in the Code of 
Civil Procedure might be made applicable to the procedure under Madras Act 
XV of 1946 

This case, however, must be decided on the present state of the law, and in the 
absence of a provision corresponding to Order o, rule g of the Code of Civil 
Procedure, we have no alternative but to hold that the present application for 
eviction was sustainable ın spite of the dismissal for default of the prior application 


Mr Somasundaram relied considerably on the provision of sub-section (4) of 
section 12 In our opinion, that provision does not help the respondent for two 
reasons For one thing, the order of the Controller of which a finality is laid 
down ın that provision must be an order on the merits Secondly, that provision 
only declares that the order of the Controller, and if there 1s an appeal, the decision 
of the appellate authority, shall be final ın the sense that ıt shall not be hable to be 
called ın question ın a suit or other proceeding or challenged by way of appeal 
-or revision ‘The petitioner strictly is not domg any of the things prohibited by 
that provision He 1s not actually callmg ın question the prior order of the Rent 
Controller He has filed another substantive application ‘That application must 
be heard and decided, unless it 1s barred under the provisions of section 10 of the 
Act and therefore has to be summarily rejected As we hold that section 10 does 
not apply to the present case, it follows that the application was maintainable. 

Another contention raised by Mr. Somasundaram, a contention which did 
not find favour with the appellate authority, was based upon sub-section (6) 


of section 7 which is also as follows '— 
A ln Ee e e e TR Le ee eT 
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“ Where an application under sub-section (2) or sub-section (3) for evicting a tenant has been 

rejected by the Controller, the tenancy shall subject to the provisions of this Act be deemed to 
continue on the same terms and conditions as before and shal] not be terminable by the landlord 
except on one or more of the grounds mentioned ın sub-section (2) or sub-section (3) ” 
The short answer to this contention 1s that the provisions of this sub-section apply 
only to a case where an application has been “ rejected ” by the Controller. The 
circumstances under which an application has to be rejected are found set out 
in sub-section (2) and sub-section (3) Under sub-section (2) which 1s material 
for the purpose of this petition, if the Controller is not satisfied that any of the grounds 
alleged by the landlord existed, then he shall make an order “ rejecting ” the apph- 
cation “There is a similar provision ın sub-section (3) In this case, ıt cannot 
be said that the prior applicaticn was rejected because the Controller was not 
satisfied as to the existence of one of other grounds set out ın sub-section (2) of 
section 7 The Controller never went into the merits at all We cannot, there- 
fore, accept this contention of Mr Somasundaram 


Nor ıs there any substance in the argument that there has been an acquiescence 
in the order of the appellate authority by reason of the delay in filing the applica- 
tion for a writ of cerizozarı The appellate order was made on 24th August, 1948, 
but ıt appears that ıt was only on 1st December that a certified copy of the order 
was obtained, and the application was made ın December, 1948 It cannot 
be said that there has been any delay, nor 1s there any proof of conduct which would 
justify this Court to hold that the petitioner has lost her rights by laches or 
acquiescence 


‘Finally, Mr Somasundaram pointed out that he raised specifically in his counter- 
affidavit a plea of estoppel in paragraph 5 and also adduced evidence on that 
plea, but the Rent Controller failed to give a finding on it He made it a ground 
of complamt ım his memorandum of appeal to the Court of Small Causes but that 
Court also did not deal with that pomt It is true that the appellate order does 
not refer to this plea, though ıt was made a specific ground of appeal. 


For the reasons set out above, the order of the learned Judge of the Court 
of Small Causes 1s vitiated by a clear error apparent on the face of the record and 
has to be quashed As already mentioned, one of the points which arose for deci- 
sion in the appeal has not been heard and decided by the appellate authority 
and the appeal may have to be heard afresh on that point 

As the petitioner has substantially succeeded ın the application, the first 
respondent will pay her the costs of this application 


KS ae eee eee Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT "—Mr P V. RAJAMANNAR, Chief Justice AND MR. JusTIGE 
KRISHNASWAMI NAYUDU 


P Rangathaman Petitioner * 
2 
Sankarlal Davey and another . Oo Respondenis. 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), secirons 7 (2) (u) (a) and 10— 
Sub-letting—Written consent—Necessuty—Date of such consent—‘ Finally decided ” —Meaning—Appliaton 
whdrawn—Subsegueni application uf barred 


If there 1s a transfer or sub-letting after the commencement of the Madras Buildings (Lease 
and Rent Control) Act, the tenant can be saved only by a written consent of the landlord from the 
consequences, namely, eviction 


Though ıt was held not necessary fo decide ın the case whether the written consent of the Jand- 
lord need be necessarily of a date after the commencement of the Act, 1t was remarked that 
prima face a written consent given before the commencement of the Act, if ıt was subsisting at the 
time of any sub-letting after the Act might be sufficient to plead successfully to the landlord”s 
application for eviction on the ground of such sub-letting. 
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The words “ finally decided ” ın section 10 of the Act clearly implies that the prior application 
should have been decided on the merits Where the application for eviction was withdrawn with 
leave to file a fresh application on the view of the then state of law that notice terminating tenancy 
was necessary, ıt cannot be said that the petition 1s “ finally disposed ” so as to bar a fresh application 
for eviction 


Petition praying that ın the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to issue a writ of cerfzorar: calling for the 
records in HRA No. 1926 of 1948, Special Judge, Court of Small Causes, Madras, 
in L Dis. No 5004 of 1948, House Rent Controller, Madras and quash the order 
made therein 


V. S. Rangaswamı Aıyangar for Petitioner. 
M S Venkalarama Avyar and T S Purushotham for Respondents. 
The Order of the Court was made by 


The Chef Justice —Both the Rent Controller and the Appellate Tribunal, 
namely, the Court of Small Causes, have ordered the eviction of the petitioner 
on the ground that he had after the commencement of the Madras Act XV of 
1946 sub-let the premises to one Knshnan Nair without the written consent of 
the landlord, the respondent before us The petitioner, the tenant, seeks to have 
the order of the Appellate Tribunal quashed by a writ of certorar: on two grounds. 


The first ground is that the application for eviction on which the order against 
him was made was itself liable to be rejected zn diamine under section 10 of the Act 
because a prior application made by the landlord was dismissed on ard Novem- 
ber, 1948, ın the following circumstances The landlord filed an application 
for eviction on substantially the same grounds as those alleged in the later appli- 
cation , but apparently having regard to the yudgment of a learned Judge of this 
Court which held that due notice termmating the tenancy was necessary before 
an application for eviction could be maintained even under the Act, he applied 
to withdraw this petition with liberty to file a fresh petition after due notice termi- 
nating the tenancy. The petition was allowed to be withdrawn and was dis- 
missed. Under section 10 of the Act the Controller shall summarily reject any 
application for eviction which 1aises substantially the same issues as have been 
finally decided in a former proceeding under the Act or under the corresponding 
provisions of the Madras House Rent Control Order, 1945, or the Madras Non- 
Residential Building Rent Control Order, 1945, between the same parties or 
between parties under whom they or any of them claim. It ıs contended by the 
learned counsel for the petitioner, V. S Rangaswamı Aıyangar, that the issues 
now raised in the present application must be deemed to have been finally decided 
by the order of dismissal on the prior application In support of this contention, 
he cited to us three decisions of this Court in Rama Reddiv Motilal Daga’, 
Chidambaram Nadar v Rama Nadar? and Alagappa Chettiar v. Ramakrishna Aıyar?. 
All these decisions are concerned with the coristruction of the words “ final order ” 
in Article 182 (5) of Schedule I to the Indian Limitation Act. They have abso- 
Jutely no bearing on the determination of the question in the present case, namely, 
whether issues arising ın an application for eviction can be deemed to have been 
Jinally decided by an order dismissing the application because the petitioner with- 
draws it It was held by a Bench of this Court in C.M P. No 6229 of 1948, Miss 
Revathı by guardian S. Parthasarathy v M Venkataraman, that when an application for 
eviction 1s dismissed for default of appearance or for non-prosecution, a subsequent 
application ıs not lable to be rejected under section 10 of the Act It was therein 
observed that the words “ finally decided ” ın section 10 clearly implied that the 
prior application should have been decided on the merits It is obvious in this 
case that there was no decision, still less a final decision on any of the issues which 
arose for determination ın the prior application and which also arise in this appli- 
cation. ‘This contention must therefore be overruled. 
a 
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It was next contended that though there was a concunent finding that Krishnan 
Nair was let into the premises by the petitioner, after the commencement of the 
Act, nevertheless the petitioner 1s not liable to be evicted on that grourd because 
there was an agreement between the petitioner and the landlord prior to the com- 
mencement of the Act which entitled the petitioner to sub-let the premises at any 
time to any one As rightly pomted out by the learned Judge of the Court of 
Small Causes, this plea was not specifically pleaded But apart from this technical 
objection we find that there 1s a more substantial objection to this argument We 
are now only concerned with the language of section 7 (2) (a) (a) Under that 
provision the landlord 1s entitled to obtain an order for eviction of his tenant if 
the tenant has after the commenccment of the Act without the written consent 
of the Jandlord transferred his rıght under the lease or sub-let the entire or any 
portion of the leased building If, therefore, there 1s a transfer or sub-letting after 
the commencement of the Act, the tenant can be saved only by a written consert 
of the landlord from the consequence, namely, eviction It 1s not necessary for 
us to determine ın this case whether the written consent of the landlord need be 
necessarily of a date after the commencement of the Act Pmnma facie ıt appears 
that even the written consent, giver before the commencement of the Act if tt is 
subsisting at the time of any sub-letting after the Act, might be sufficient to enable 
the tenant to plead successfully to the landlord’s application for eviction But 
in this case as the Rent Controller pomts out, there is no written consent of the 
landlord ether before or after the commencement of the Act Therefore the 
second contention of the petitioner also fails. In the result this application is 
dismissed with costs of first respondent 


V.S, Application dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR Justice HoRWILL AND Mr Justice BALAKRISHNA AYYAR. 
Kuteer Vengayil Rayarappan Nayanar, Karnavan of Kuteer 


Vengayil Tarwad Appellant * 
v. 
Kuteer Vengayil Valiya Madhav: Amma and others Respondents. 


Cwil Procedure Code (V of 1908), section 104-——Appeal against order remoyıng recewer—If lres—Order 
removing recewer coupled unth order appointing fresh recewers—Effect on the right of appeal 


The wording of section 104, Civil Procedure Code, makes ıt clear that unless an appeal is specially 
provided for in the Code, no £ppeal will he against any order Hence in the absence of any special 
provision in the Code for an appeal against an order removing a receiver, no appeal would lie. 

Anthony Ulysess John v Agra United Mulls, Lid, AIR 1931 All 72 , Surendranath v Nagarchand, 
(1946) ILR 25 Pat 779 , Ramaswamy Nardu v. Ayyalu Nardu, (1923) 46M LJ 196 and C MA No 
278 of 1944, followed 

Srıpatı Datta v Bıbhutı Bhushan Datta, (1925) ILR 53 Cal 319 and Mano Mohan Nıyogıv Suren- 
drakumar Ray Chaudhury, (1932) I LR. 60 Cal 162, not followed 

An order removing a receiver would not become appealable merely because it is coupled with 
an order appointing fresh recervers The order should be considered as two distinct orders It would 
be anomalous if the removed receiver who has no right of appeal against the order of removal would 
be entitled to appeal merely because at the same time the Court thought it necessary to appoint other 
receivers to administer the estate The appointment of a successor cannot give a right to a dismissed 
receiver to canvass the grounds for his dismissal 


Appeal against the order of the Court of the Subordinate Judge, Tellicherry, 
in J.A. No. 709 of 1947 m OS No 28 of 1945. 
The Advocate-General (K Rajah Azyar) and A Achuthan Nambıar for Appellant. 


O. T. G Nambıar, Balaknshna Kurup, D A Knshna Vanar, Ravi Varma, V. P. 
Gopalan Nambtar, T. V. Raman and M K Nambıarfor Respondents. 
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The Judgment of the Court was delivered by 


Horunrll, 7 —The appellant was appointed a receiver m OS No 28 of 1945. 
Upon a petition by some of the parties to the suit, who made certain allegation 
of maladmınıstratıon, the appellant was removed from his receivership by the 
Subordinate Judge of Tellicherry and two others weie appomted in his stead A 
preliminary point argued m the appeal ıs whether the appeal 1s mamtamable 


We have no doubt that the law in most High Courts, including this Hıgh 
Court, is that no appeal hes against an order removing a receiver ‘The matter 
came up directly for decision m CMA. No 278 of 1944 before a Bench of this 
Court; and ıt was held that ın the absence of any special provision ın the Code 
for an appeal against an order removing a receiver, no appeal would he The 
learned Judges purported to follow Ramaswamı Natdu v. Ayyalu Naidu, although 
the question that came up for decision m that appeal was whether any appeal 
lay against an order refusing to remove a receiver If an order removing a receiver 
were appealable then an order refusing to remove a receiver would also be appeal- 
able and öce versa. Even if this matter were res integra, we should be of opinion 
that no appeal lies against the order removing a receiver , for section 104, Civil 
Procedure Code, begins by saying “ An appeal shall lie from the following orders 
and . . . . from no other orders.” "This seems to us to make it clear that unless ön 
appeal is specially provided for ın the Code, no appeal will he against any order. 


The learned Advocate-General reltes on Srıpatı Datta v Bibhun Bhushan Datta? 
and Abdul Kadarv R MP Chettiar Firm, ın which it was held that an order removing 
a receiver was appealable İn both these cases the learned Judges relied on the 
provisions of section 16 of the General Clauses Act which runs 


“ Where a power to make an appointment 1s conferred then the authority haying 


the power to make the appointment shall also have power to suspend or dismiss any person ın exercise 
Of that power ” 


We are unable to see how ıt can be argued from this section that an appeal would 
lie agaist an order removing a receiver This provision can be relied on to show 
that a Court appointing a ıeceıver has also power to remove hım; but it would 
not follow that because the Court had power to remove a receiver that the order 
removing him was appealable It seems to us that the reasoning of the learned 
Judges in this case runs counter to the express provisions of section 104, Cıvıl Pro- 
cedure Code, just quoted In another Calcutta case, Mano Mohan Niyogi v Surendra- 
kumar Ray Chaudhury*, Sripats Datta v Bibhuti Bhushan Datta?, was followed ; but the 
opinion there expressed was obzter, sınce the learned Judges went on to say that no 
appeal lay at the mstance of a receiver who was not a party to the suit. These 
Calcutta decisions overlooked the earlier decisions of the Calcutta High Court such 
af Eastern Mortgage and Agency Co., Ltd v Premananda Saha and Sahabjada Farıdun 
Sako v Fakir Muhammad, which were followed ın Ramaswam Nadu v Ayyalu 
Naidu*, That the opinion of the Allahabad and Patna High Courts 15 the same 
as m Madras can be seen from Anthony Ulysess John v Agra Umted Mills, Ltd.? 
‘and Surendranath v .Nagarchand8 Tn the former case, the learned Judge who deli- 
vered the judgment of the Bench said - 


“The appellants rely upon a decision of the Calcutta High Court in Srpat Datta v Bubhutt 
Bhushan Datta? This decision undoubtedly favours the contention of the appellants 
We regret, however, that we cannot follow it This decision proceeds upon the ground 
that under section 16 of the General Clauses Act (Act 10 of 1897) the power to appoint includes 
the power to remove or dismiss and that therefore the right to appeal from an order of appointment 
must be held to include the right of appeal from an order of dismissal We cannot follow this reason- 
ing and we do not see what the principle underlying section 16, General Clauses Act, has to do with 
the right of appeal Where a right of appeal has to be expressly conferred by statute ıt cannot be 
presumed to exist by recourse to a rule of analogy or a rule of logic ” 
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With these remarks we respectfully agree. Anthony Ulysses John v Agra Ümied 
Mulls, Lid 1, was approved of and followed ın Surendranath v Nagarchand? 


The only question that has given us some concern 1s whether the order com- 
plained of is appealable on the ground that the oider of removal of the appellant 
is coupled with an order appointing two fresh receivers It 1s argued that since 
an order appointing the two receivers would be appealable, then that same order, 
which incidentally removed the appellant from receivership, would be aprealable 
on that ground also İn this particular case we find from a reference to the Memo- 
randum of Appeal that ıt 1s not a ground of appeal that two other persons were 
appointed receivers The whole tenor of the grounds of appeal 1s that the appellant 
was wrongly removed We do not wish to base our decision on this narrow ground, 
as we are of opınıon that the order of the learned Judge should be considered as 
two distinct orders one removing the appellant and the other appointing two 
new receivers It would be indeed anomalous if the appellant, who has no right 
of appeal against the order of dismissal, would be entitled to appeal merely because 
at the same tıme the Court thought ıt necessary to appoint other receivers to admi- 
nister the estate Our attention has not been drawn to any case in which it has 
been held that the appoıntment of a successor gave a right to a dismissed 1eceiver 
to canvass the grounds for his dismissal 


This appeal being not maintainable, it is dismissed with costs 


vs —— Appeal dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT — MR Justice HorwiLL AND MR. JusTICE BALAKRISHNA AYYAR 


Kutoor Vengayıl Rayarappen Nayanar of Kullon Vengayıl 
Tarwad Petitoner * 


0 


Kutoor Vengayıl Valıyu Madhavi Amma and others .. Respondents 


Civil: Procedure Code (V of 1908), section 109 (a) and (c)—‘* Final order * — Meanıng of—Leave to 


appeal against oder dismissing as not maintainable an appeal against order removing a recewer—İf can be 
granted 
> 


A final order as contemplated by section 109 (a) of the Code of Civil Procedure must be onc 
which affects finally the rıghts of parties An order removing or appointing a receiver does not 
affect at all the rıghts of the parties , ıt 1s merely an order making provision for the due preservation 
of the estate during the pendency of the suit As a general rule and ın the absence of special cırcum- 
stances or some unusual occasion for its exercise, the power of making interlocutory orders is one 
which 1s not a suitable subject for review by the Federal Court The question whether one person 
or the other should be appointed as recerver cannot ordinarily be of any great practical ımportance 
Accordingly an order dismissing as not maıntaınable an appeal against an order removing a receiver 
1s not a fit one for the granting of a certificate for appeal to the Federal Court 

Petition under sections 109 and 110 and Order 45, rule 3, Civil Procedure 
Code and section 3, Federal Court’s Enlargement of Jurisdiction Act, 1947, for 
the grant of a certificate to enable the petitioner to appeal to the Federal Court 
of India against the judgment and order of the High Court, Madras, dated 26th 
August, 1949, ın A A O. No 179 of 1949, preferred against the order of the Court 
of the Subordinate Judge, Tellicherry, dated 25th March, 1949, n IA No 709 
of 19471n OS No 28 of 1945. 


The Advocate-General (K Rajah Atyar) and A Achutan Nambtar for Petitioner 
O.T G Nambar, D A Krishna Vanar and M. K. Nambıar for Respondents. 


The Order of the Court was delivered by . 


Horenll, 7 —In this application for leave to appeal to the Federal Court 
against the order of this Court? dismissing as not maintainable an appeal against 
the order of the Subordinate Judge of Tellicherry removing the petitioner from 
receivership and appointing two others, it has been argued that the petitioner 








1 ATR 1931 All 72 3 (1949) 2 ML) 599 
2 (1946) I LR 25 Pat 779 
” #G.M.P No, 6017 of 1949 goth August, 1949. 


70 


602 THE MADRAS LAW JOURNAL REPORTS. [1949 


has the right to appeal either under section 109 (4) or section 109 (c), Civil 
Procedure Code 


As for the first contention that the order passed by us was a final order, it is 
sufficient to state that a final order contemplated under section 109 (a) must 
be one which affects finally the rights of parties An order removing or appoint- 
ing a receiver does not affect at all the rights of the parties ; 1t is merely an order 
making provision for the due preservation of the estate during the pendency of the 
suit. This ıs such a vv İl-recognısed principle of law that authority for this proposi- 
tion should hardly be necessary We therefore content ourselves with referring 
to Faymathı v .Nrisingha3, ın which after a full discussion of the various decisions it 
was held that an order appointing or removing a receiver was not a final order 


If the order 1s not a final order then an appeal will lie to the Federal Court 
only if in the words of section 109 (c), Civil Procedure Code, ıt can be “ certified to 
be a fit one for appeal’? This sub-section 1s no doubt very widely expressed , 
and ıt might not be easy ın the absence of authority to say whether a case was a 
fit one for hearıng by the Federal Court or not ; but it ıs clear that leave to appeal 
to the Federal Court should not be granted unless the question raised 1s a matter 
of considerable importance. The propriety of granting a certificate under this 
sub-section was considered by their Lordships of the Privy Council ın Benoy Krishna 
Mukherjee v Satish Chandra Gırı?, where they remarked, 

“€ "They think it right to add that, as a general rule and ın the absence of special circumstances 


ol some unusual occasion for its exercise, the power of making interlocutory orders is one which s 
not a suitable subject for review by the Judicial Committee ” 


It 1s no doubt true that the question decided by us 1s one of jurisdiction , but the 
matter is not here of any great importance, nor can the question whether one person 
or another should be appointed as receiver ordinarily be of any great practical 
importance. We do not therefore consider that this 1s a fit case for the granting 
of a certificate for appeal to the Federal Court We are fortified ın our conclusion 
by the remarks of the learned Judges in Mahomed Musan v. Ahmed Musan?, wheie 
they said, ın consıdering a similar application, 

“ We are however not concerned with the propriety or otherwise of the order against which 


leave 1s sought , 1t 1s sufficient to say that no special question arises, such as would justify an order 
under clause (¢) of section 109 of the Code or under section 40 of the Letters Patent ” 


The petition 1s dismissed with costs 
KS. —- Petition dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT .—Mr Justice Mack 


T Ganapathia Pillai .. Petitioner * 
2 
N Somasundaram Pıllai and others , Respondents 


Cunl Procedure Code (V of 1908), Order 14, rule —— Exercise of discretion under—Interference in revision 


The discretion that a trial Court 1s called upon to exercise under Order 14, rule 2, Civil Procedure 
Code, 1s a nice one to be determined by the facts of each case, in other words, whether the preliminary 
issue of law raised would be sufficient and 1s so clear cut that ıt will decide the suit finally once and 
for all 


Where a Court declined to decide first an issue of jurisdiction as a pieliminary issue which was 
one of mixed law and fact namely whether the suit filed under section 92, Civil Procedure Code, with 
the consent of the Advocate-General did not also come within the scope of section 73 of the Madras 
Hindu Religious Endowments Act requiring sanction of the Board 


Held Thatin the circumstances, the lower Court had acted with no material irregularity ın the 
exercise of 1ts discretion under Order 14, rule 2, Civil Procedure Code 





I (1033) I.LR 12 Pat 723 ILR 55 Cal 720 (PC). 
2 (1927)54MLJ 423 LR 551.A 191: 3 (ııı) 13CL.J 507. 
* C.R.P. No 275 of 1949 ıgth August, 1949. 
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Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Subordinate Judge’s Court, Mayavaram, 
dated roth February, 1949, m IA. No 93 of 1949 in OS No 68 of 1948. 


G R Jagadısa Atyar for Petitioner 
M S Venkatarama Aıyarand B Govinda Pilla: for Respondents. 
The Court delivered the following 


JuDGMENT —Petitioner 1s a defendant who seeks to revise an order by the 
learned? Subordinate Tudge of Mayavaram decliming to decide first an issue of 
jurisdiction raised by the petitioner, as a preliminary issue and directing the suit 
for reasons he gave to be disposed of once and for all on all issues The issue of 
jurisdiction appears to be one of mixed law and fact, namely, whether the suit 
filed under section 92, Civil Procedure Code, with the consent of the Advocate- 
General does not also come within the scope of section 73 of the Hindu Religious 
Endowments Act requiring sanction of the Hindu Religious Endowment Board. 
There are said to be both secular and religious trusts mingled in a general trust 
being administered by the defendant who has been acting as a trustee of a long- 
standing family trust Under Order 14, rule 2, Cıvıl Procedure Code, a Court 
has ample discretion to try an issue of law if it is of opinion that the case or any 
part thereof may be disposed of on issues of law only and for that purpose may 
postpone the settlement of issues of fact till after the issues of law have been deter- 
mined : 

Piecemeal trial of suits have been deprecated ın many decisions In the 
prolix pleadings which characterise mofussil suits every conceivable legal position 
is taken as to jurisdiction and maintainability and so on ‘They are frequently 
put forward without much basis only to be abandoned at the time of actual hearing 
Trial Judges have to be constantly on guard against falling into the trap of giving 
findings on preliminary issues of law which may be taken up to higher Courts ın 
appeal or ın revision with the object of protracting the litigation indefinitely at the 
instance of a defendant I am far from saying that the issue of jurisdiction raised 
m the present case 1s of such a nature Mr Jagadısa Iyer has drawn my attention 
to a Patna decision by Courtney-Terrell, G J., ın Janakıdas v Kalu Ram*, in which 
he interfered ın revision and directed an issue of law framed ın the suit as to whether 
it was barred by the principle of res judicata to be tried first as a preliminary issue. 
He observed that to refuse to exercise revisional jurisdiction ın a case of that kind 
might give rise to the greatest hardship and that the injured party might be put to 
enormous expense ın having issues elaborately tried which were quite unnecessary 
if the suit was ın fact barred. The discretion that a trial Court is called upon to 
exercise under Order 14, rule 2 1s a nice one to be determined by the facts of each 
case, ın other words, whether the preliminary issue of law raised would be sufficient 
and 15 so clear cut that ıt will decide the suit finally once and for all. Mr Venkata- 
rama Ayar for the respondents points out that the defendant filed a Civil Miscel- 
Janeous Appeal (C MA No 14 of 1949) m this litigation against the appomtment 
of a receiver That appeal was dismissed. I do not desire to make any obser- 
vation as regards the merits The learned Subordinate Judge has in his order 
referred to the assurance of the learned vakıl for the plaintiffs that very httle oral 
evidence had to be taken on all the issues which had to be decided mainly on docu- 
ments which were ım Court I am unable to see in what manner the learned 
Subordinate Judge has acted with material irregularity in the exercise of his dis- 
cretion under Order 14, rule 2, Cıvıl Procedure Code. In fact, I think, in the 
circumstances he has properly exercised that discretion 


The petition 1s dismissed with costs 
KC Petition dismissed 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT '—MR Justice HorwiLL, AND MR Justice BALAKRISHNA AYYAR, 


M A Malık .. Appellant * 
0 
V S. Thiruvengadaswami Mudaliar . Respondent 


Cwil Procedure Code (V of 1908), section 51, bromso, clause (¢)—Applicabilty—Order for payment of an 
amount ın a maşfeasance summons against a Dırector—Execulıon—Dırector unable to raise money to discharge 
the debt—Arrest can be ordered as he was “‘ bound in a fiduciary cabacıb to account” 


A Director of a company occupies a fiduciary position with regard to the members of the com- 
pany and he his liable to account to them Where a Director is ordered to pay in misfeasance proceed - 
ings a sum of money, he can be arrested ın execution proceedings though he was a pauper and was 
quite unable to raise the money to discharge the decree 

Appeal] against the order of the District Court, Tirunelveli, dated 21st March, 
1947, in EP No 5 of 1946 n O P No 206 of 1932 (Application No 845 of 1933 
on the file of the High Court) 


R Gopalaswami Aryangar, C A Mahomed Ibrahim and T S Santhanam for Appel- 


lant 
D Narasarqjuand T T Srimvasan for Respondent 
The Judgment of the Court was delivered by 


Horwill, 7 —In misfeasance proceedings taken by the liquidator during the 
course of a winding up of a company of which the appellant was a Director for a 
year or so, this Court on the Original Side directed that the appellant do pay the 
Official Liquidator the sum of Rs 2,991-14-0 and Rs 4,866-6-0 

“being the amounts of loss occasioned ın respect of the share brokerage, prelımınary expenses 
and investments in unauthorised banks respectively o 
The respondent having taken an assignment of the decree proceeded against the 
appellant in execution and applied to the Court for his arrest The question arose 
whether under section 51, Cıvıl Procedure Code, the respondent was hable for 
arrest He pleaded that he was a pauper and was quite unable to raise the money 
to discharge the decree The Court however found that sınce he was a Director 
and ıt was on account of his breach of duty that the loss had been sustained by the 
company, clause (c) of the proviso to section 51 applied, and 


“ that the decree 1s for a sum for which the judgment-debtor was bound in a fiduciary capacity 
to account ” 


It is not contended by the respondent that a Director 1s an express trustee 
of the property of the company ; but it has always been held that the relationship 
between a Director and a member of a company is that of trustee and cestuz que trust, 
and Directors have been described as commercial trustees, guası trustees, and the 
lıke In Cavendish Bentinck v Fenni, Lord Macnaghten said that the expression 
“ misfeasance ” in section 165 of the Indian Companies Act was not mısfeasance 
in the general sense of the word but as being in the nature of a breach of trust 
The learned advocate for the appellant has attempted to draw a distinction between 
musfeasance, or active wrongdoing, and non-feasance, or mere negligence. One 
does not find ın section 235 of the Indian Companies Act the word “ non-feasance ” 
A Director is under an obligation to assist in the management and supervision of 
the affairs of the company ; and if a breach of his duty to the company results 
in a loss to the company, he 1s bound to make compensation to the company in 
respect of the “ misapplication, retamer, mısfeasance, or breach of trust” A 
failure on the part of a person to do his duty with regard to the property of a company 
over which he has control by virtue of his being a Director amounts to misfeasance 
within the meaning of section 235 of the Indian Companies Act. 


am 
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Mr Gopalaswamı Iyengar for the appellant has sought to take us through 
the facts of the case ın an attempt to prove to us that the appellant wasın no way 
responsible for the loss that occurred, but we cannot, as the learned District 
Judge pertinently pomted out, go behind the decree itself The judgment of this 
Court also shows that the appellant failed to do his duty 


One of the earliest Indian cases that dealt with the duties of a Director towards 
the members of the company ıs The New Fleming Spinning and Weaving Co, Lid v 
Kessoum Nak, the learned Judge said 

© My conclusion 1s that, (a) although the directors are not trustees ın every sense of the term, 
they stand ın a fiduciary relation towards their shareholders with respect to the funds and thebusiness 
placed ın their charge , (2) It follows that they are lable to be sued for a breach of trust, in case 


they have not dealt with the property and watched over the business as carefully as a man of 
ordinary prudence would deal with such property and watch over such business if they were his own ” 


Again at page 396 


“ Ifinstead of performing their duty and showing reasonable diligence, the defendants delegated 
all the control to the agent, and so enabled him to misapply the company’s money, they must, on 
the authority of the rule laid down by Lord Langdale, be held lable for that misapplication ” 
Ramasamı v Sreeramulu Ghettı? also considered the relationship between a Director 
and the members of a company Reference is made therein to certain English 
cases m which ıt had been held that the relationship of trustee and cestuz que trust 
subsists between the Directors of Jot Stock Companies and the shareholders, 
it being held in such cases that mısfeasance by a Director was a breach of trust 
Even in In re Forest of Dean Coal Mining Co 3, relied on by the learned advocate 
for the appellant, we find at page 453 this passage . 


© Again, directors are called trustees They are no doubt trustees of assets which have come 
into their hands, or which are under their control . ə 


VVe have not been referred by the learned advocate for the appellant to any case 
ın which it was held that the relationship between a Director and the members 
of a company ıs not that of trustee and cesit que trust. Although, as already stated, 
he is not an express trustee yet he certainly occupies a fiduciary position with 
regard to the membeis of the company 


It 1s next argued that even though a Director occupies a fiduciary position 
in relation to the members of a company, he 1s not liable to account to them It 
seems to us that his hability to account flows from his fiduciary position, which 
requires him to hold the proverty of the company over which he has control for 
the benefit of the members of the company If he holds the position of a trustee 
with regard to the members of the company, ıt means that the members of the 
the company can call upon him to account for the property over which he has con- 
trol on their behalf ‘This is expressed m the opening sentence of paragraph 533 
of Halsbury’s Laws of England, Vol V 

“Directors are trustees of the property of the company ın thgır hands or under their control 
and must account to the company for all such property ” 

We are therefore satisfied that the learned District Judge was right ın holding that 


an order for arrest could issue against the appellant even if his allegation that he 
had no money were true 


The appeal 1s dismissed with costs. 
KS Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT :—MR Justice HorwıLL AND Mr Justice BALAKRISHNA AYYAR 


Pedapatı Mangayya Appellant* 
0 
Garapatı Achayamma and others Respondents, 


Transfer of Property Act (IV of 1882), section 56— Morlgagor selling items of mortgaged property to others 
who promise to pay off the mortgage—If a “ contract to the contrary”’ affecting the buyer's right to have the mort- 
gage debt satisfied out of properties not sold to hım 


The interest of the mortgagee remains dominant and any right given to the purchaser of certain 
items of the hypotheca 1s subject only to the superior rights of the mortgagee whose interest 1s not 
to be injured or jeopardised by any order which the Court might pass ın favour of the purchaser 
The buyer 1s, ın the absence of a contract to the contrary, entitled to have the mortgage debt satıs- 
fied out of the properties not sold to hım <A mere agreement by the buyer of some items of the hypo- 
theca to pay off the mortgage debt will not amount to a “ contract to the contrary’ within the 
meaning of section 56 of the Transfer of Property Act, to enable the mortgagor to claim that the 
items of hypotheca sold to the buyer must be first proceeded against by the mortgagee ın executing 


his decree 


Appeal against the order of the Court of the Subordinate Judge, Rajahmundry, 
dated 23rd August, 1946, ın E A. No 217 of 1946 in O. P. No 4 of 1943 


V Parthasarathı for Appellant. 
AN C V Ramanwacharı for Respondents 
The judgment of the Court was delivered by 


Horwill, 7 —On 27th March, 1934, the appellant mortgaged a number 
of items of property to the transferor of the first respondent for Rs. 3,000 On 
18th September, 1940, he executed three sale deeds ın respect of certain items 
of the mortgaged property in favour of respondents 2 to 4, clearly intending that 
by these sales the whole mortgage debt should be paid off and the vendees left to 
enjoy the property free of mortgage Unfortunately, respondents 2 to 4 did not pay 
the money, although it 1s alleged that some years later the money was deposited ın 
Court On an application under the Madras Agriculturists’ Relief Act, the debt was 
scaled downin O P No 406 of 1943 to Rs 3,100-14-6 The mortgagee thereupon 
sought to bring the hypotheca to sale fot the mortgage debt , but the appellant, 
in E A No. 217 of 1946, asked that the Court in equity should sell first the 
items of the hypotheca that had been sold to respondents 2 to 4 The learned 
Subordinate Judge, in a very brief order, dismissed the application, saying that the 
respondents had a statutory right under section 56 of the Transfer of Property 
Act to have the items sold to them, sold last 


The respondents 2 to 4 were ex parte when the oder of the lower Court was 
made; but in appeal to this Court they sought to adduce additional evidence 
which they might have put forward in the lower Court, but did not Clearly, 
they cannot be allowed to do that. It has been contended on their behalf that 
they were not served in E A No. 217 of 1946 We have perused carefully the 
B Diary, and ıt would seem that although ıt ıs true that they were not personally 
served ; yet they did instruct the counsel who appeared for them in the earlier 
proceedings to appear for them in E A No 217 0f1g46also When E A No 217 
of 1946 was called, they and their pleader were however absent and so the matter 


was heard ex parte. 


It is first argued that the words “contract to the contrary ” ın section 56 refer 
‘only to contracts between the mortgagor and the mortgagee The learned advo- 
cate ın support of this argument has referred to Ramabhadrachar v Srınıvasa Aıyan- 
garl, Charan Singh v. Ganeshlal? and other cases which held that the words 


a a a EY 
* A AO No 601 of 1946 12th August, 1949. 
1, (1goo) ILR. 24 Mad. 85 2 AR. 1926 All 352 
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“ contract to the contrary ” ın section 82 of the Transfer of Property Act related 
to contracts only between the mortgagor and the mortgagee It was held in 
Ramabhadrachar v Srınıvasa Aıyangar!, which was cited with approval in Charan Singh 
v Ganeshılal?, that the law enunciated ın section 82, Transfer of Property Act, was 
the same as the law in England , but it was nevertheless pointed out in that deci- 
sion that 1f there was a contract between the mortgagors, that contract could be 
enforced, although ıt was not a contract contemplated in section 82 Since, how- 
ever, a contract between co-mortgagors is not an agreement that 1uns with the 
land, ıt would not bind assignees from the mortgagors Assuming these decisions 
to have been rightly decided, we see no reason for thinking that the contracts con- 
templated in section 82 are precisely those contemplated in section 56 Many 
cases have been cited to us in which the question arose whether certain contracts 
between mortgagors and purchasers from them or other mortgagors were “con- 
tracts to the contrary’ within the meaning of section 56 We need cite only 
Pirthiray Singh v. Rukmın Kuer3 and Muhammad Abbas v Muhammad Hamid‘, as 
examples ven if the “contract to the contrary ” referred to ın section 56 were 
a contract between the mortgagor and the mortgagee, Ramabhadrachar v. Srımvasa 
Aryangar’, would be an authority for the position that that contract could be 
enforced 


The learned advocate for the respondents however argued that ıt would be 
beyond the province of the Court in bringing a property to sale m pursuance of 
a mortgagee’s right to sell, to enforce a contract between mortgagors and their 
alienees, which can only properly be enforced in a suit for specific performance. 
In support of this argument he has read certain passages from one or two decisions 
cited by hım In particular, he referred to Karimul Rahman Khan v Saraswath 
Sugar Syndıcate. In the last paragraph of that judgment the learned Judges said : 

“€ The case before us 1s not a case in which a subsequent transferee from the mortgagor invokes 
the assistance of the Court for the protection of the interest acquired by him ın some of the items of 
the mortgaged properties This 1s a case in which the legal representatives of the mortgagor ın effect 
seek the specific performance of an agreement entered into between them and their transferees for 
payment of a portion of the amount due on the basis of the decree for sale No authority has been 
shown to us which would justify our acceding to the request of the appellants to fetter the rights of the 


decree-holders ın the present case by laying down the order in which the various items of the mortgaged 
properties are to be sold ” 


A reference to section 56, Transfer of Property Act, would show that the 
interest of the mrrtgagee remains dominant and that any right given to the 
purchaser of certain items of the hypotheca 1s subject only to the superior rights 
of the mortgagee, whose interest 1s not to be injured or jeopardised by any 
order which the Court might pass in favour of the purchasers , for that section 
reads : 


” the buyer ıs, ın the absence of a contract to the contrary, entıtled to have the mort- 


gage debt satisfied out of the property or properties not sold to him but not so as to breyudice 
the rights of the mortgagee ” 


This passage seems only to emphasise the superior rights of the decree-holder, which 
cannot be fettered by an arrangement entered into between the mortgagors and 
their transferees It does not suggest that the mortgagors and their transferees 
should be driven to a separate suit 


We are therefore left to consider the question whether we can spell out of the 
three contracts of sale entered into on 18th September, 1940, a “‘ contract to the 
contrary ” between respondents 2 to 4 on the one hand and the appellant on the 
other The learned advocate for the appellant placed a great deal of reliance 
on the decision of Chandrasekhara Auyar, J , ın Sivaramayya v. Venkayyamma®, which 
1s a case very similar to that which we are here considering ‘The learned Judge 
based his decision on Muhammad Abbas v Muhammad Hamid4, where ıt was held 
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that an agreement to discharge a mortgage was a “contract to the contrary ” 
within the meaning of that term in section 82 Chandrasekhara Auyar, J , held 
that since marshalling was the converse of contribution, the rules, principles and 
decisions which applied to contribution would apply equally to marshalling. It 
seems to us, however, that a clear distinction can be drawn between the effect 
of an arrangement entered into between a mortgagor and a purchaser from him 
to discharge the mortgage debt on a rıght to contribution and on a right of priority 
in the sale of the hypothecated items In the former case, the parties agree that the 
vendees shall bear the whole burden of the mortgage debt, which necessarily ımplıes 
a contract that ıf there be a suit or other proceeding for contribution, the transferee 
shall not bear merely a pro-rata burden but the whole burden On the other 
hand, a bare promise to pay off the mortgage debt may not imply a willingness 
to have the promısor”s property sold first m a Court sale, for such a contingency 
may never have been foreseen and its implications thought out Even if, therefore, 
section 56 may be said to be dealing with a principle which 1s the converse of that 
of section 82, it does not follow that from a contract entered mto between the 
parties, whereby one agrees to pay off the mortgage amount, a “‘ contract to the 
contrary ” can be spelt out, within the meaning of section 56 One would have 
to consider ın every case, upon an examınatıon of the contract itself, whether ex- 
pressly or by necessary implication, 1t was a contract to the contrary. In certain 
cases a “contract to the contrary ” can be spelt out of the agreements entered 
into between a mortgagor and a transferee of his interests, as was the case in Pirtheray 
Singh v Rukmin Kuer!, but if Chandrasekhara Aıyar, J , intended to hold that a 
“contract to the contrary’ would exist ın all cases where a person had under- 
taken to discharge a mortgage debt and did not do so, we should have with due 
respect to express our dissent It 1s not however necessary for us to say whether 
on the facts of that particular case Chandrasekhara Aıyar, J , was justified in passing 
the order he did , for we have to decide this case upon a reading of the sale deeds 
entered into on 18th September, 1940 All that we find there which 1s relevant 
to the case 1s that the vendees promised to pay a certain sum of money to the mort- 
gagee in part discharge of the mortgage debt. It was no doubt contemplated 
that the whole mortgage debt would be discharged if all the three vendees did 
pay as they premised todo Unlike the case dealt with in Putheray Singh v Rukmin 
Kuer1, however, no provision was made ın these three sale deeds as to what was to 
happen ın case the money was not paid promptly In fact, no time was fixed 
for payment of the money Reading through the sale deeds we have no material 
for thinking that the parties ever contemplated the possibility of the property being 
brought to sale and a question arising as to the priority of the sale of the various 
items In these circumstances, we are unable to spell out of these three sale-deeds 
themselves any “contract to the contrary ” wıthın the meaning of section 56 


The appeal is therefore dismissed with ccsts 


K S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ‘—Mr, P, V. RAJAMANNAR, CHIEF JUSTICE AND MR. JUSTICE 


RAGHAVA Rao. 
Sree Bhagavathı Amman Temple by Poojaris and Trustees 
and others .. Appellants * 
Ue 
Krishna Goundar and others .. Respondents. 


Grant—Inam land—Grant to temple—Letting out to tenants by buları trustee—Produce rent utilised for 
naivedyam—Fixed amount payable to Government—Grant of land or of melwaram—Persons ın occupation— 
Acquisition of prescriptwe title—Payment of rent provided for—Dealing by tenants as owners—LEffect 


Where the grant ın favour of a temple represented by its trustees was of a Sarvadumbala inam 
of lands specifically described by boundaries ın respect of which the assessment payable to the Govern- 
ment but for the rent-free character of the grant was a particular sum, and the lands were being 
let out at the time of the Inam settlement by the pujarı trustee ın charge to the cultivators on a kanda- 
yam basis and were fetching produce rent which was utlısed for nawedyam to the deity 

Held, that the grant to the temple evidenced by the nam papers was of the land itself and not 
merely of the melwaram interest 


Where ın respect of nam lands persons ın occupation assert their right to the lands themselve 
ın a course of dealings otherwise sufficient to fulfil the requirements of a prescriptive title to the kudı- 
waram, there 1s nothıng to prevent the Court from upholding such a title merely because they have 
described themselves 1n such course of dealings as owners of the property and not as holders of the 
kudiwaram ın particular, and admit their hability to pay a fixed rent to the landlord 


All that the Full Bench case ın Brahmayya v Sundaramma, ILR 1948 Madras 757° (1948) 
1MLJ g6 (FB), decided, was that if a defence of occupancy right set up by the tenant failed, the 
land-holder could very well succeed ın an action for eviction without proving more and that it 
was no answer to the suit that there had been a mere non-payment of rent for over the statutory 
period The Full Bench ruling does assume the possibility of the acquisition of a prescriptive 
title by the tenants. 


Appeal against the decree of the Court of the Subordinate Judge of Coimbatore, 
dated sist July, 1945, and passed in O S. No. 643 of 1943. 


B. V Vıswanatha Ayar for Appellants. 
T. V. Ramanathan for Respondents. 


The Judgment of the Court was delivered by 


Raghava Rao, 7.—The appellants here—Srı Bhagavathı Amman Temple 
represented by thiee of its pujarı tı ustees—sued in the Court of the Subordinate 
Judge of Cormbatore for recovery of the lands described in plamt 4 schedule and 
for profits ın respect thereof. The three trustees representing the temple alleged 
that defendants I to II were tenants at will lable to be evicted and that defend- 
ants 13 to 15 were their co-trustees who not having joined them ın suing were 
impleaded as pro forma defendants The 12th defendant was the Madras Hindu 
Religious Endowments Board who hke defendants 13 to 15 supported the case 
of the plaıntıffs-trustees that the suit lands which had been originally granted by 
a Mysore King and were later confirmed by the East India Company and later still 
by the British Indian Government at the time of the Inam Settlement belonged 
to the deity ın both the warams İt was also part of the plait case that the decree 
of the District Munsif’s Court of Dharapuram ın O.S. No. 225 of 1939 on its file 
dated 27th September, 1940, was null and void, ın so far as it wrongly held, ın 
confirmation of the appellate order of the District Collector m certain proceedings 
for resumption of the suit lands under section 44-B of the Madras Hindu Religious 
Endowments Act, that the grant was only of the melwaram. The contesting 
defendants maintained znter aha that the grant was only of the melwaram as, accord 
ing to them, rightly held by the learned District Munsif of Dharapuram in the 
former suit, that the former decision operated as res judicata ın the way of the present 
action, and that they and their ancestors had been in possession of the suit land 
from time ımmemorlal and in any event acquired a right to the kudıwaram by 
prescription. The learned Subordinate Judge in the Court below found against 
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the plea of res judicata but otherwise upheld the defence and dismissed the suit. 
The plaintiffs have accordingly appealed. 


Mr. B V Viswanatha Ayyar, the learned advocate for the appellants, has 
argued before us that the grant ought to have been, on the material available, 
chiefly furnished by Exhibits P-1, P-2, extracts of the nam statement and the Inam 
Fair Register relating to the swt mam, held to cover both the warams and that 
the finding of the learned Subordinate Judge that the defendants are entitled to 
the kudıwaram by adverse possession 1s erroneous in law as well as on the facts. 
On the other hand, Mr Ramanatha Ayyar, the learned advocate for the respon- 
dents, has not only maintained that the conclusions of the learned Subordinate 
Judge on these two points are correct but also urged that the learned Subordinate 
Judge ought to have accepted the plea of res judicata. 


With the first contention of the appellants’ learned advocate we agree. What 
is disclosed by the nam documents 1s that the grant was to the temple of a Sarva- 
dumbala ınam of lands specifically described by boundaries, ın respect of which 
the assessment payable to Government but for the rent-free character of the grant 
would have been Rs 31-8-2 and which at the tıme were under letting by the pujari 
ın charge to the cultivators on a kandayam basis and were fetchıng produce which 
the pujarı utilised for nawedyam to the deity. The description of the income in 
Exhibit P-1 as Rs. 31-8-2 which is shown in Exhibit P-2 as m fact the assessment 
payable to the Government on the land but for the grant, does not, in our opinion, 
warrant the inference that the grant wasın the nature of a mere remittance to the 
inamdar, the temple, of the rent payable to the Government by tenants already 
in occupation. "There 1s no reference in either Exhibit P-1 or Exhibit P-2 to any 
such tenants. On the other hand, the only reference to tenants, which 1s to be 
found only in Exhibit P-1 is to tenants to whom the pujarı himself leased out the 
lands on a kandayam basis and from whom he wasın perception of profits which 
were however used “ for distribution to the deity’. For the appellants it is further 
pomted out that there were permanent leases, Exhibits P-4, P-s and P-6 of 6th 
May, 1890, each in respect of one-third share of the suit lands granted by the 
pujaris in their respective shares on the footing that the original grant was of the 
land covering both the warams and that under Exhibit P-3 Guruvayee, the widow 
of Vaduharandı, one of the members of the pujarı family executed a deed of relin- 
quishment in favour of the lessors under Exhibits P-4 to P-6, her pangalis, abiding 
by the leases granted by them. The evidence furnished by the inam papers 
being unequivocal in its nature, we are, even quite apart from Exhibits P-3 to P-6, 
clearly of opınıon that the original grant was of the land itself. The conduct 
evidence furnished by the actings of the contesting defendants and their predecessors 
which begins only ın 1899 1s even less pertinent than Exhibits P-3 to P-6 to the 
determination of the question of the nature and scope of the original grant. We 
accordingly reject the conclusion of the learned Subordinate Judge based upon 
such conduct evidence that the grant originally made was of the melwaram only. 


The second contention of Mr. Viswanatha Ayyar has not, after all the careful 
consideration that we have bestowed on it, commended itself to our acceptance. 
There 1s ındubıtable testimony furnıshed by the documents on record of enjoyment 
of the suit lands by the defendants and their predecessors in their own right begin- 
ning certainly as early as 1899. Exhibit D-3 of the 23rd of May of that year evi- 
dences a partition amongst members of the family of defendants 1 to 11 of S. 
No. 119, the suit property, amongst others. There 1s a subsequent division on 
ist November, 1909, between the gth defendant, minor reperesented by his mother 
and guardian, Govindammal, and his paternal uncle one Muthuswamı Goundan, 
which 1s evidenced by Exhibit D-4 There have been dealings with the suit pro- 
perty by way of sales effected by members of the family of the defendants under 
Exhibits D-5 to D-8 ranging from 1918 to 1926. From 1932 to 1938 ıt 1s shown 
by Exhibit D-11 series that the defendants have been paying the kist on the suit 
land. Exhibit D-12 1s the patta issued to the defendants for fasli 1349, and Exhibit 
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D-12 (a) 1s an encumbrance certificate filed by the defendants for showing the 
dealings with the suit property by themselves and their predecessors-in-title from 
the year 1865 to 1900 

On these facts it seems to us obvious that the defendants have established 
their title by prescription to the kudiwaram interest ın the land. But says Mr 
Viswanatha Ayyar, they have been all through asserting an animus pertinent to 
their absolu'e ownership of the land and not the animus relevant to or requisite 
for the acquisition of a kudıwaram interest only in the land in question. The 
distinction 1s, ın our opinion, even if theoretically real, much too thin to all practical 
interests and purposes to affect the proper inference to be drawn from the facts 
disclosed by the evidence It is common knowledge that ın zamındarı areas where 
in respect of ryotı land the tenant 1s only a kudiwaramdar, as well as in ryotwari 
areas where the ryotwarı pattadar 1s, alike in popular and legal parlance, the full 
owner, the ryots describe themselves as the owners of the land. That means nothing 
more than that they have a right of permanent occupancy in the land which carries 
with it the habılıty to pay rent to the zamındar, even as the ryotwarı pattadar 
is under an obligation to pay the assessment to the Government. Likewise, where 
in respect of mam land persons ın occupation assert their nght to the lands them- 
selves ın a course of dealings otherwise sufficient to fulfil the requirements of a 
prescriptive title there is nothing in our opinion to prevent the Court from 
upholding such a title merely because they have described themselves in such course 
of dealings as the owners of the property. Mr. Viswanatha Ayyar also urges in 
answer to this point of view of prescriptive title that the defendants could not, 
in view of the Full Bench ruling of this Court reported ın Brahmayya v. Sundaramma} 
acquire any occupancy right by prescription. But, far from supporting any such 
contention, the Full Bench ruling does assume the possibility of the acquisition 
of such a prescriptive right by persons in the position of the present defendants. 
In the Full Bench case the facts as found were that the tenant did not establish 
the occupancy rıght set up by him, but still contended that the plaintiff had to 
fail against him unless he proved that the tenancy between himself and the plaintiff 
was in the nature of a terminable tenancy which had been validily terminated. 
All that the Full Bench case decided was that 1f such a defence of occupancy right 
set up by the defendant failed, the landholder could very well succeed in an action 
for eviction without proving more and that it was no answer to the suit that there 
had been a mere non-payment of rent for over the statutory period. Such non- 
payment of rent, the learned Judges of the Full Bench held, does not by ıtself put an 
end to the tenancy admittedly ın existence between the parties or convert the 
possession of the tenant into adverse possession against the landlord. In the pre ent 
case the defendants are not proved by the plaintiffs to have been inducted into 
possession of the suit property at any time as their tenants It 1s no doubt the 
case of the plaintiffs that defendants 1 to 11 are the pangalıs of the lessees let into 
possession under the three permanent leases of the 6th of May, 1890 (Exhibits 
P-4 to P-6) ; but the defendants deny their relationship with the original lessees. 
It cannot on the evidence on record be held that such relationship stands clearly 
established There being therefore no evidence of any letting of the defendants 
or their predecessors-in-title by the plaintiffs or their predecessors-in-title at any 
time, ıt seems to us that it is perfectly competent to the defendants to prove by 
necessary evidence that they have acquired a nght by prescripti.n to the kudiwaram 
interest in the land. ‘The onus proband: ın regard to prescriptive title 1s, of course, 
on the defendants, but they have ın our opınıon sufficiently sustained ıt. The 
learned Subordinate Judge has discussed the evidence in regard to this matter 
in paragraphs 12 and 13 of his judgment and given reasons, with which we agree, 
ın support of his conclusion in favour of the defendants. The learned advocate 
for the appellants has in this connection, no doubt rightly, pressed on our attention 
the fact that there is no clear or cogent proof of any payment of a uniform rate 
of rent by the defendants or their predecessors-in-title to the plaintiffs or their 
predecessors-in-tıtle. But DW _ 1 in his evidence says that the defendants have 
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been paying the Andis Rs. 31 per year, and there ıs no proof that there has been 
any variation of that amount of rent at the instance of the temple. The learned 
Subordinate Judge accepted this evidence and we cannot say that he was ın error 
in so doing. 


Such being the conclusion that we have reached in concurrence with the 
learned Subordinate Judge on this part of the case, ıt 1s unnecessary for us to deal 
with the question of res judicata on which the appellants have a finding in their 
favour from the learned Subordinate Judge. We may however observe that in 
view of the finding of the learned Subordinate Judge on issue No. 10 which stands 
unquestioned, the valuation of the suit on the file of the Court of the District Munsif 
of Dharapuram, O.S. No. 225 of 1939, must be regarded as an under-valuation, 
and that the suit, if properly valued, would have been beyond the jurisdiction 
of that Court The present suit which has been correctly valued and brought 
in the Court of the Subordinate Judge of Coimbatore cannot be regarded as a suit 
which could have been lawfully tried by the District Munsif’s Court of Dhara- 
puram. The plea of res judicata cannot therefore, in our opınıon, avail the defen- 
dants. In this conclusion we are supported by the decision of the Allahabad 
High Court reported ın Hazan Singh v. Fhunna Singh}, to which our attention has 
been drawn by the learned advocate for the appellants. The learned advocate 
for the appellants also tried, in order to get over the plea of res judicata, to show 
that the former litigation was conducted by the pujarıs, not exclusively as trustees 
in which capacity they have instituted the present suit but in their own personal 
capacity as pujarıs as well, which would be in conflict with their capacity as trustees. 
We wish to say nothing ın regard to the merits of this contention as we are mclined 
to hold against the plea of res judicata anyhow for the reason already given, and as 
in fact a finding on the question of ves judicata 1s, as already poimted out by us, not 
strictly necessary for the disposal of this appeal in view of our conclusion on the 
merits which goes against the appellants with reference to the question of prescrip- 
tive title on the part of the defendants. 


In the result the appeal fails and is dismissed with costs. The appellants will 
pay the Court-fee due on the appeal to the Government. 


BV.V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—MİR. JusTICE SATYANARAYANA Rao AND MR. JusTICE VISWANATHA 
SASTRY. 
K. Rajagopala Rao and others .. Pettitioners* 


Madras Maıntenance of Public Order Act (I of 1947), sectton 2 (1) (a)—Persons arrested and kept ın jatl 
pending inal on a charge for offences under the Penal Code—Order for therr detention under Act I of 1947 
passed more than two months after prejudicial acts and during the time of thew being kept in jatl as under-trial 
prisoners but not given immediate effect to—Arrest of such persons under the order of detention immediately on 
their release on bazl under orders of Couri— Valıdıty of detention—Jurisdiction of District Magistrate to pass 
orders of detention against persons kept wn gal ın another district under orders of Sub- Magisirate within his 
J irisdiction, 

A case was registered under various sections of the Indian Penal Code against persons partıci- 
pating ın various incidents on gist January, 1948, and a number of persons were arrested and kept 
as under-trial prisoners ın the sub-yail till 7th April, 1948, and then transferred to the Central Jail 
of another district On the 1oth and 11th April, 1948, the District Magistrate of the district where 
the incidents occurred passed orders of detentıon under Madras Act I of 1947, against the accused 
persons but the orders however were not given immediate effect to as the persons ordered to be detained 
were already ın custody On the zıst May, 1948, when those persons were released on bail after 
furnishing security under the orders of the High Court, they were re-arrested in pursuance of the 
orders of detention passed on 10th and 11th April, 1948. 

In an applıcatıon by the detenus under section 491 of the Criminal Procedure Code, 

Held (1) No definite period can be fixed so as to restrict the activity of the person which would 
be open for consideration by the detaining authority, to pass an order of detention under section 
2 (1) of the Madras Maintenance of Public Order Act (I of 1947) ; that must vary according to the 
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circumstances of each case. Merely because there is an interval of more than two months between 
the date of the order of detention and the date on which the prejudicial acts were committed it cannot 
be said that the period 1s unreasonable so as to make the activity remote so as to preclude the District 
Magistrate from taking ıt into consideration 


fy) As the order of detention was passed by the District Magistrate long before the release 
of the arrested persons on bail was thought of, it cannot be said that the District Magistrate was 
actuated by the motive of circumventing or nullıfyıng the effect of the order of the High Court dırect- 
ing the release of the accused on bail 


V 
iç 
(1) Though the accused were transferred to the Central Jail of another district they were 
subject to the control and direction of the Sub-Magıstrate who remanded them and practically for 
all purposes thev must be treated to be persons within the jurisdiction of that Sub-Magistrate and 
the District Magistrate of that district had undoubted jurisdiction to take action under section 2 
(1) of Madras Act 1 of 1947, notwithstanding the fact that the accused were tn the Centra] Jai] in 
another district The person whose activity 1s the basis of the order under section 2 (1) of 
Madras Act I of 1047 and whose action 1s sought to be prevented under the section must be wıthın 
the jurisdiction of the District Magistrate proposing to take action under sect.on 2 (1) of the Act 


Petitions under section 491 of the Code of Criminal Procedure praying that 
in the circumstances stated in the affidavit filed therewith the High Court will 
be pleased to issue directions in the nature of habeas corpus for the production of 
the petitioners abovenamed who are at present confined in Camp Jail, Cuddalore 
and direct them to be set at liberty. 


N S. Mani for Row and Reddy for Petitioners. 
QV. T. Raghunathan for the Public Prosecutor (V. L. Ethiray) on behalf of the Crown. 


The Order of the Court was made by . 


Satyanarayana Rao, 7 —These eleven applications raise common questions for 
consideration and also are based on facts which are common. 


On the goth of January, 1948, there was a rally of the members of the Rashtria 
Swayam Sevak Sangh at Vijayawada on which day Mahatma Gandhi died. 
On the next day, the 31st January, according to the grounds served on the detenus 
in these petitions, the petitioners and others conspired to attack the members of the 
Rashtria Swayam Sevak Sangh and in the various incidents that occurred that day, 
some members of that body were injured and a worker of the munıcirality was 
also killed. Some of the petitioners were arrested on the same day while others 
were arrested by the police on subsequent dates. A case was registered against 
71 accused including the petitioners under various sections of the Indian Penal 
Code which was later numbered as P R.C. No. r of 1048 on the file of the Stationary 
Sub-Magistrate of Vijayawada. The petitioners and the other accused in the 
case after arrest were kept in the sub-jail of Vijayawada until 7th April, 1948, when 
they were transferred for some reason to the Central Tail, Rajahmundry. On 
the roth and r1th April, 1948, the District Magistrate of Krishna under the autho- 
rity delegated to him under section 15 of the Madras Maintenance of Public Order 
Act (Act I of 1947) passed orders of detention against the petitioners and seemed 
to have also prepared the grounds of detention on the said dates. The detention 
orders, however, were not given immediate effect as the applicants were already 
in judicial custody. The petitioners moved for bail in the District Court, Krishna, 
but they were unsuccessful ; and thereafter they came up to this Court and on the 
18th May 1948, the petitioners and others were directed to be released by Yahya 
Ali, J, on bail on their furnishing security each in his own bond for the sum of 
Rs. 500 with two sureties for each of the said accused for Rs. 500 for each surety 
to the satisfaction of the Stationary Sub-Magistrate of Vijayawada. "The applicants 
in pursuance of this order, furnished the necessary bail and on the 21st May, 1949, 
they were released but immediately after their release, at the Central Jail, Rajah- 
mundry, they were arrested in pursuance of the orders of detention passed earlier 
by the District Magistrate of Krishna on the roth and 11th April, 1948. 


The District Magistrate forwarded the grounds of detention to the Government 
on the rst Tune, 1948, which were received by the Government on the next day 
and the grounds of detention were served on the applicants in June and July, 1948. 
They immediately submitted their representations to the Goyernment in July, 1948, 
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and the Government seems to have taken a long time to send them to the Advisory 
Council which they did on the 14th March, 1949. The matter 1s still pending, 
it is said, with the Advisory Council, and so no final orders were passed by the 
Government These applications under Section 491 of the Code of Crımınal 
Procedure were filed by the detenus on the 28th February, 1949 


The first contention urged on behalf of the applicants is that as there is a long 
interval of time between the date of their arrest on the 31st January, 1948 and the 
passing of the orders of detention under section 2 (1) of the Act, ıt could not be 
said that the District Magistrate could have been satisfied that these applicants were 
acting ın a manner prejudicial to public safety or maintenance of public order. 
The chief ground mentioned by the Government in the grounds served upon 
the detenus 1s the activity of these persons on the 31st January, 1948, and the active 
part alleged to have been taken by them on that day ın the conspiracy to attack 
the members of the Rashtriya Swayam Sevak Sangh. This activity of theirs, 
it 1s alleged, 1s not proximate enough to justify an order of detention under section 
2(1) of the Act. The interval, it would be seen, between the occurrence on the 
31st January, 1948, and the order of detention is more than 2 months. The ground 
on which the order of detention was based 1s certainly within the purview of the 
Act and ıs such as would certainly justify an order of detention under section 2 (1) 
of the Act. No definite period can be fixed so as to restrict the activity of the person 
which would be open for consideration by the detainmg authority to pass an order 
of detention under section 2 (1) of the Act; that must vary accordmg to 
circumstances of each” case The incident and the occurrence which are 
complained of, if true, 1s certainly a serious one and must have endangered 
the public peace on that date. The District Magistrate would certainly be within 
his jurisdiction to pass an order of detention on a prejudicial activity of that des- 
cription. Merely because there 1s an interval of more than two months between 
the date of the order of detention and the date on which the offences were committed 
we cannot hold that the period ıs unreasonable so as to make the activity remote 
so as to preclude the District Magistrate from taking it into his consideration The 
delay between the date of receipt of the explanation and the date of sending the 
matter to the advisory council has been ın a way explamed by the District Magıs- 
trate and we may also take notice of the fact that perhaps he was also busy in dealing 
with the then existing trouble on the Hyderabad border 


It was next contended that the order of detention was made with a view to cir- 
cumvent the order of this court directing the release of the petitioners on bail. We 
had occasion to consider cases in which immediately after the order of release on 
bail was made the detaining authority proceeded to pass an order of detention 
under section 2 (1) with a view to prevent the person concerned from re-gaining 
his liberty. In such cases no doubt the action of the detaining authority cannot 
be justified and in those circumstances it must be presumed to be mala fide ; but 
in these cases the order of detention was passed by the District Magistrate long 
before the release of these petitioners was thought of The order granting bail 
was passed by this Court on 18th May, 1948 and the District Magistrate passed 
the order of detention on the roth and 11th April, 1948, on the material which was 
then available to him No doubt, as he now explains ın the affidavit filed before 
us, he thought that as the petitioners were already in jail ıt was unnecessary to give 
immediate effect to the orders of detention When the applicants were released 
in pursuance of the order of this Court, the District Magistrate in the interests of 
public pease gave effect to the orders of detention which were passed by him long 
ago and got these app'ıcants re-arrested and detamed. We see no justification 
for inferrmg that the District Magistrate was actuated by the motive of circum- 
venting or nullifying the effect of the order of this Court directing the release 
of the applicants on bail He forearmed himself with this order of detention to 
give effect to it whenever occasion arose for its use. We see, ın the facts of this 
case, no justification for applying the principle of the cases decided by us where 
we held that in certain contingencies the order of detention was mala fide ; in this 
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case we are perfectly satisfied that the District Magistrate acted bona fide in the 
matter. 


The third contention that was urged before us was that there was considerable 
delay on the part of the Government ın complying with the requirements of the 
Act. In the first place, ıt was said that the District Magistrate took considerable 
time in sending the grounds justifying the orders of detention to the Government. 
The detention order was passed ın April and the grounds were sent to the Govern- 
ment only in June. The grounds themselves were signed by the District Magistrate 
on the roth and rıth April, 1948 ; apparently he was under the ımpresson that 
the grounds should be sent to the Government only after the persons concerned 
were arrested and the orders of detention were sought to be given effect to. We 
do not see anythmg wrong in this view which the District Magistrate must have 
taken and though it 1s obligatory under the Act to send the grounds forthwith, 
in the circumstances of this case we think that the delay on the part of the District 
Magistrate was not unreasonable or was not justified. 


On behalf of the applicants it was suggested that the order of detention was 
the result of political animosity and was not bona fide. In justification of this con- 
tention reference was made to the grounds themselves which were served on some 
of the petitioners, particularly on Katragadda Rajagopal Rao. We do not see 
any basis for inferring from these grounds that the Government or the District 
Magistrate was actuated by political animosity to take action under the Act against 
these applicants Further, ıf the detenus mtended to rely upon this as a ground 
of attack they ought to have expressly stated so in the affidavit filed in support 
of these applications so as to give to the Government an opportunity to meet such 
an allegation and show, if possible, that their action was justified and was bona fide. 
We, therefore, think that this contention does not deserve any serious consideration. 


Lastly, an interesting question was raised on behalf of the applicants, namely, 
that as these applicants were ın the Central Jail, Rajahmundry, on the date on which 
the orders of detention were passed by the District Magistrate, Krishna, he had 
no jurisdiction to take action under section 2 (1) of the Act. Under section 15 
of the Madras Maintenance of Public Order Act, 1947, the power to take action 
under section 2 (1) (a) of the Act was delegated to the District Magistrates and 
the Ccmmussioner of Police, Madras. The order of the Government of Madras is 
contained in G. O. No. Ms. go7, dated 21st March, 1947 İt reads as follows : 


“İn exercise of the powers conferred by section 15 of the Madras Maintenance of Public Order 
Act, 1947, Madras Act I of 1947, His Excellency the Governor of Madras hereby directs that the 
powers conferred on the Provincial Government by section 2 (1) (a) of the said act shall be exercised 
also by all the District Magistrates and the Commussioner of Police, Madras within their respective 
gırısdıctton ” 


From this order it is clear that the jurisdiction of the District Magistrate under 
section 2 (1) (a) of the Act is confined to his ordinary jurisdicticn, namely, the 
district, while under section 2 (1) of the Act, it is open to the Provincial Govern- 
ment to take action against a person wherever he may be in the presidency. ‘The 
jurisdiction of the District Magistrates is confined to their respective jurisdictions. 
Under the Criminal Procedure Code, ordinarily the jurisdiction of the District 
Magistrate 1s confined to the district But what is the test on which the juris- 
diction to act under section 2 (1) of the Act should be decided Section 2 (1) 
of the Act after amendment of 1948 refers to the satisfaction of the detaining 
authority with respect to the particular persons that he “ ıs acting ” or 1s 
€ about to act” oris “likely to act” im any manner prejudicial to the 
public safety or mamtenance of public order. The District Magistrate, there- 
fore, has to be satisfied on this question. The person concerned may be 
acting, or may be about to act, or is hkely to act; and this must have 
reference only to the person who is withm the jurısdıction of the District 
Magistrate. If it is a case of acting, the acting as well as the person who acts 
must be within the jurisdiction. Even if the activity was outside the jurisdiction 
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but the person is within the jurisdiction of the District Magistrate, the District 
Magistrate would have the power to take action under section 2 (1) if the person 
concerned is about to act or 1s likely to act ın a manner prejudicial to public safety ; 
he is within the jurisdiction of the District Magistrate. In either case, 1t seems to be 
necessary that the person whose activity is in question must be a person within the 
jurisdiction of the Magistrate taking action under section 2 (1). This is emphasised 
also by a reference to the latter part of the section as the object 1s to prevent a person 
by an order of detention from acting in a manner prejudicial to public safety or the 
maintenance of public order The District Magistrate 1s charged with the duty 
of maintaining public peace ın the district which is in his charge The 
power to make an order of detention with a view to prevent breach of the peace 
can only be with reference to the area which is in his charge, that is, the district. 
From these indications in the section, it 1s clear that the person whose activity is 
the basis for the order under section 2 (1) and whose action 1s sought to be prevented 
under the section must be within the jurisdiction of the District Magistrate proposing 
to take action under section,2 (1) of the Act. : 


Applying this interpretation of the section to the facts in these applications 
it would prima facie seem that the District Magistrate of Krishna had no jurısdıctıon 
to make an order of detention under section 2 (1) of the Act as on the date when 
the detention orders were passed these applicants were actually in the Central 
Jail, Rajahmundry, East Godavari District. But on a close scrutiny of the facts, 
it would be seen that this prima facie view of the case 1s not sound. Till 7th April, 
1948, these applicants were in the sub-jail, Vijayawada, as under-tnal prisoners in 
P. R. G. No. 1 of 1948, on the file of the Stationary Sub-Magistrate of Vijayawada. 
The trial of the case did not commence by that date and under section 344 of the 
Code of Criminal Procedure they must have been kept m remand which was being 
renewed every 15 days by the Magistrate. For some reason the Stationary Sub- 
Magistrate instead of keeping these persons in Vijayawada Sub-Jail sent them to the 
Central Jail, Rajahmundry. They have necessarily to be brought for further 
remand after the expiry of the 15 days and therefore they are for all purposes in 
the judicial custody of the Sub-Magıstrate, Vyayawada, though they were ın the 
Central Jail, Rajahmundry. The applicants at that stage had no freedom of 
movement of their own and were subject to the control and direction of the Stationary 
Sub-Magistrate of Vijayawada It wasopen to him (The Stationary Sub-Magistrate, 
Vijayawada), to have called them back at Vijayawada in time when he wanted and 
therefore, practically for all purposes they must be treated to be persons within 
the jurisdiction of the Statronary Sub-Magistrate, Vyayawada, on that date. Ifthis 
is the correct view of the situation on that date it follows that the District Magistrate 
had undoubted jurisdiction, to take action under section 2 (1) of the Act. A similar 
contention was considered by the Allahabad High Court in Rex v. Tilak}, though 
under a different section. Under the United Province Maintenance of Public 
Order Act, the power of extending an order of detention was conferred upon the 
District Magistrates within their respective jurisdiction In that case the original 
order of detention was passed by the District Magistrate of Muzaffarnagar and the 
accused were taken to the Jail at Muzaffarnagar. Subsequently, they were trans- 
ferred to the Central Jail at Agra where they continued ın custody ever since. 
Agra was within the jurisdiction of a different District Magistrate. Notwithstanding 
the fact that the detenus were in different district, the District Magistrate of Muzaf- 
farnagar passed an order of extension, exercising the power under the authority 
that was conferred upon him by the Provincial Government exercising its powers 
of delegation. It was there pointed out that the detenu even though he was 
in another jail was held in that jail under the order of the District Magistrate of 
Muzaffarnagar and so he was for all purposes a prisoner of that District Magistrate. 
The District Magistrate at Muzaffarnagar alone had jurisdiction to revoke the 
order before the period fixed in it had expired and he had also the power to extend 
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the period of detention. The principle behind this decision is that the custody 
of a person in jail 1s really the custody of that Magistrate who has the power and 
the right to give direction regarding the custody of the prisoner. The physical 
presence of the person ın a different jail would not affect the power of the Magistrate 
to control the movements of the person The Stationary Sub-Magistrate, Vijayawada, 
in these cases held the judicial custody of these persons and the custody in the 
Central Jail, Rajahmundry, was subject to his direction and control "The temporary 
absence from Via} awada ın such circumstances under the direction of the Stationary 
Sub-Magıstrate, Vıyayawada, cannot affect the power of the District Magistrate to 
act under section 2 (1) of the Act. We are therefore of opinicn that the District 
Magistrate of Krishna had authority to take action under secticn 2 (1) of the 
Act notwithstanding the temporary absence of these applicants on the roth April, 
1948, at Rajahmundry 


For all these reasons we think that no case has been made out for interference 
by this Court with the orders of detention passed by the District Magistrate, Krishna. 


These applications are therefore dismissed 
K.S. Applications dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice SATYANARAYANA Rao AND MR. JUSTICE VISWANATHA 
DASTRI. 


Arunachala Reddıar . Oo Appellani* 
2. 
Muthusadasiva Mudahar and another .. Respondents. 


Limitation Act (IX of 1908), Azticle 182 (5) and Cıwl Procedure Code (V of 1908), Order 21, rule il 
(2) and (3) and Crutl Rules of Practice, rules 142 and 143—First execution petriron filed wihout the copy of 
the decree—If an application ın accordance unth law—Rules 142 and 143 of the Civil Rules of Practwe cannot 
override the provisions of the Cil Procedure Code 


Rule 142 of the Civil Procedure Code is a mere re-numbering of the old rule 164 framed under 
the Civil Procedure Code of 1882 Rule 142 has not been made or promulgated ın accordance with 
the procedure prescribed by Part X of the Civil Procedure Code of 1908 According to section 
157 of the Cıvıl Procedure Code of 1908, the rules made under the Code of 1882, shall so far as they 
are consistent with the Code of 1908 have the same force and effect as if they have been made under 
the new Code The necessary corollary 1s that if the Cıvıl Rules of Practice framed under the old 
Code are, to any extent, mconsistent with the provisions of the Civil Procedure Code of 1908, they 
pro tanio cease to have operation after the coming into force of the Code of 1908 Order or, rule 11 
1s part of the Code of 1908 and ın so far as rule 142 of the Cıvıl Rules of Practice 1s inconsistent with 
ıt, the latter must stand abrogated 


Baderman Saheb v Jankan Saheb, (1938) 1 ML) 495- ILR 1938 Mad 734 (FB), relied on: 


According to the provisions of Order 21, rule 11, the production of a certified copy of the decree 
sought to be executed as an annexure to the first execution application 1s not necessary anda 
certified copy need be furntshed only if and when the Court requires the applicant to produce it 
Rule 142 of the Civil Rules of Practice in so far as it requires an applicant who first applies to execute 
his decree to produce along with his application a certified copv of the decree is not only inconsistent 
with the provisions of Order 21, rule 11 (2) and (3) but ıs diametrically opposed to them and the 
two provisions cannot stand together. 


. Where ın a first application to execute a decree, the certified copy of the decree 1s not filed, 
it cannot, for that reason, be said that the application 1s one not ın accordance with law under 
Article 182 (5) of the Limitation Act 


Venkatarama Sastrı v Venkatanarasimhan, (1937) 2 MLJ 881, followed 
Kamalammal v Raşarathna Narcker, (1949) 1 ML J 66, overruled 
Appeal against the order of the District Court of South Arcot, dated 11th 
February, 1947, and made in E P No 35 of 1946in O.S No. 13 of 1935. 


T. K. Subramama Pillai for A. C. Sampath Azyangar for Appellant. 
K. Srinivasan for Respondents. 
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The Court delivered the following 


JUDGMENTS * Safyanaayana Rao, 7 —This appeal was referred to a Bench as 
Govinda Menon, J , was of opinion that as it raised a question of importance it 
should be considered by a Bench, particularly in view of the conflict between two 
decisions, one of a Bench and the other of a single Judge on the question raised 
in the appeal. The Bench decision is Venkatarama Sastrı v. Venkatanarasimhan! 
and the decision of the single Judge is Kamalammal v Rajarathna Nawcker?. 


The facts out of which this appeal arises may be shortly stated. The res- 
pondents obtamed a final decree in a mortgage suit on 11th February, 1941. 
The first execution petition was filed on 5th February, 1944, for the sale of the 
properties, That application was returned from tıme to time for the filing of the 
sale papers and the encumbrance certificates, and while the decree-holder was 
praying for extension of time to comply with those requirements, the executmg 
Court required the decree-holder to produce also a copy of the final decree. The 
order directing production of a copy of the final decree was made nearly two 
months after the filing of the application. The decree-holder obtained a month’s 
time to produce a copy of the final decree, but as he was not in a position to produce 
the copy, the application was ultimately rejected by the Court on 28th June, 1944. 
The second execution petition was filed on şist January, 1946. The judgment- 
debtor filed a counter ın which he raised the contention that execution was barred 
by hmitation as the previous execution application was not one ın accordance with 
law, as no decree copy was filed along with the application. 


This contention was overruled by the learned District Judge who heard the 
application, and he directed execution to proceed. The defendant filed this civil 
muscellaneous appeal The matter came up for admission before Rajamannar, J., 
as he then was, and while admitting the appeal, the learned Judge made the follow- 
ing note — 

© The point in this CMA ıs directly governed by Venkatarama Sastrı v Venkatanarastmhan?, 
but it 1s contended that the effect of rules 142 and 143 of the Civil Rules of Practice has not been 
considered ın that decision The point is arguable Notice ” 
By the time the appeal came up for kearmg before Govinda Menon, J., there was 
the decision of Somasundaram, J , in Kamalammal v. Rajarathna Natcker?, in which 
he considered the decision of the Bench in Venkalarama Sastri v Venkatanarasimhan}, 
and was of opinion that rules 142 and 143 of the Civil Rules of Practice are manda- 
tory and as a decree copy was not filed along with the first execution petition, the 
application was not one in accordance with law and would not save limitation for 
the succeeding execution petition In view of this decision which is in conflict 
with the Bench decision, Govinda Menon, J., thought that the matter should be 
considered by a Bench. He, however, expressed his opinion that he was inclined 
to agree with the judgment of Somasundaram, J. 


In view of these conflicting decisions, it becomes necessary for us to examine 
the effect of the Civil Rules of Practice and canvass the correctness of the decision 
of the Bench ın Venkatarama Sastrı v. Venkatanarasımhan!, which isin accordance 
with an earlier decision of this Court in Pachiappa Acharı v Poojalı Seenan3, which, 
however, was pronounced before the Code of 1908 and under the Civil Rules of 
Practice made in the year 1¢05. 


B-fore dealing with the decisions on the point, it is necessary to bear in mind 
the history of the Cıvıl Rules of Practice, Nos 142 and 143, with which we are 
now concerned Under the Code of 1882, the High Court was vested with the 
power of making rules of procedure. Section 652 runs as follows : 

“The High Court may, from time to tıme, make rules consistent with this Code to regulate any 
matter connected with its own procedure or the procedure of the Courts of Cıvıl Judicature 
subject to its superintendence All such rules shall be published in the local official Gazette and 
shall thereupon have the force of law ” 
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By virtue of this power vested in the High Court, this Court framed Civil Rules 
of Practice, 1905, which came ın o force on Ist April, 1905. Rules 164 and 165 
are word for word the same as rules 142 and 143 which are now found printed 
in Vol I of the Civil Rules of Practice complied by Mr Satyamurthı Ayyar. Under 
the Code of 1908 the rule-making power of the High Court 1s contained in Part X 
of the Code By section 122, the High Court ıs empowered to make rules from 
time to tıme regulating ıts own procedure and the procedure of the Civil Courts 
subject to its superintendence, and may by such rules annul, alter, or add to all or 
any of the rules in the First Schedule. Section 123 authorises the constitution 
of a Rule Committee for the Province. The procedure for framing the rules 1s 
provided in subsequent sections Under section 126, the rules require the previous 
approval of the Government and have to be published under section 127 ın the 
Official Gazette After the Code of 1908 came into force on Ist January, 1909, 
no steps were taken by the High Court to re-enact the rules then in force, including 
rules 142 and 143, with which we are now concerned, under the procedure prescribed 
in Part X of the Code From the Secretary of the Rule Committee, we gather that 
the proceedings of the Rule Committee show that ın 1910, the Registrar of this 
Court was of opinion that these rules should be re-enacted by the Code of 1908 
but the Rule Committee did not think it necessary in view of section 157 of the 
Code. Under that section, it will be seen, that the old rules continue ın force, 
and have the same effect as 1f they had been made under the Code of 1908, unless 
they are inconsistent with any provision of the Code ‘This section was construed 
by a Full Bench of this Court in Bademian Saheb v Jankan Saheb1, and ıt was there 
held that, if a rule is inconsistent with a provision in the Code it isinvalid At page 
741 of the report, ıt was pointed out by the Full Bench that after the Code of 1908 
was enacted, the Civil Rules of Practice then ın force were not re-enacted and 
published ın accordance with the provisions of Part X and that the validity of those 
rules therefore depended entirely on the provisions of section 157 of the Code of 1908. 


It will be seen from the foregoing that if a rule in the Civil Rules of 
Practice in force before 1908 is inconsistent with any provision of the Code of 
1908, such a rule would be invalid and would have no operative force 


Rules 11 to 14 or Order 21 of the Code Jay down the requirements of an 
execution application, and rule 17, parts of which were amended by this Court 
under its 1ule-making power lays down the procedure which the Court should 
follow on receiving an application for execution of a decree. If the requirements 
of rules II to 14 are complied with, then the Court would proceed with execution 
of the decree But if they have not been comphed with, under clause (1) of rule 17, 
the Court may reject the application, ıf the defect 1s not remedied within a time 
to be fixed by the Court. Of the provisions in rules 11 to 14, it has been held 
by the Privy Council and by this Court that non-compliance with a permussive 
provision like rule 14 regarding the prcduction of a Collector’s certificate does not 
make the application one not ın accordance with law, but if a mandatory provision 
like sub-clause (2) of section 11 requiring the number of a suit to be given in the 
application 1s not complied with, then the application would not be one in accord- 
ance with law. The decision of the Judicial Committee is Govınd Prasad v. Pawan- 
kumar? It was considered by this Court ın Satyanarayana v. Kayreddi3. 


In Venkatarama Sastrı v Venkatanarasımhan*, which was a case in which a copy 
of the decree was not produced, ıt was held by a Bench that non-compliance with 
the order of the Court directing the decree-holder to produce a copy of the decree 
would not make the application one not in accordance with law No doubt in 
that decision, no reference was made to Civil Rules of Practice 142 and 143. The 
earlier decision of this Court in Pachiappa Achan v. Poojal: Seenan5, which was also 
a case relating to non-production of the copy of a decree dealt with rules 164 and 
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165 of the Civil Rules of Practice, and it was there held that the application, 
notwithstanding the non-production of a copy of the decree was one in accordance 
with law. It was there pomted out that there being no omission or error ın the 
contents of the application itself, ıt was perfectly ın accordance with law, and 
the defect of the non-production of a copy of the decree was only an extraneous 
circumstance, the failure to produce which would not affect the validity of the 
application. It was also pointed out that if a decree-holder does not comply with 
the order of the Court directing him to produce a copy of the decree, it would be 
perfectly open to the Court not to proceed with the further execution until the 
defect is remedied by the production of the copy. 


Relying on the decision in Hurish Chundra Chowdhury v. Kalı Sundar: Debta1, 
which considered the effect of section 610 of the Code of 1877 corresponding to 
Order 45, rule 15, of the present Code, the learned Judges were also of opinion 
that notwithstanding the mandatory nature of the language of rule 164 of the 
Civil Rules of Practice which 1s the same as rule 142 of the present rules, the non- 
compliance with the requirement would not affect the validity of the application. 
I may pomt out in this connection that this decision, though it was pronounced 
under the rules as they stood before 1908, these rules have the same force as the 
present rules, since under section 652 of the Code of 1882, the rules published in 
the local Gazette have upon such publication the force of law. Under the present 
Code, section 127 also contains a similar provision. It states that from the date of 
publication or from such other date as may be specified, the rules have the same 
force and effect as if they have been contained in the First Schedule. The effect 
of the language in both the provisions is substantially the same No distinction 
can therefore be made merely on the ground that there 1s no similar or corresponding 
provision like section 127 of the present Code in the old Code of 1882, as did Soma- 
sundaram, J., ın Kamalammal v. Raşarathna Nancker?. 


The question therefore reduces itself to this. As the rules 142 and 143 now 
relied on were made under the Code of 1882, would they have the effect of over- 
riding the provision ın Order ər, rule 11 (3) In other words, is the provision 
in rule 142 inconsistent with Order 21, rule 11 (3) within the meaning of section 
157 of the Code? If it is inconsistent, as stated already, the rule must be ignored 
and the provision in the Code must prevail Under Order 21, rule 11 (3), the 
Court 1s given an option to require the applicant to produce a certified copy of the 
decree. Under rule 142 of the Civil Rules of Practice, the judgment-creditor shall, 
together with his petition for execution of transmission of the decree, file in Court 
a certified copy of the decree sought to be executed. The provision in the rule 142 is 
not only inconsistent with sub-clause (3) of rule rr of Order 21 but is diametrically 
opposed to ıt. While the one gives an option to the Court the other makes it obligatory 
on the part of the applicant to file a certified copy of the decree along with the 
application. I have therefore no hesitation in rejecting the argument of the appel- 
lant that there is no inconsistency between the two provisions and that therefore 
under section 157 of the Code the rule must be given effect to. As there is a clear 
Inconsistency and as under the Code the production of the copy of the decree is only 
optional, I am of opinion that the first execution petition in the present case is one 
in accordance with law and that notwithstanding the omission on the part of the 
learned Judges who decided Venkatarama Sastri v. Venkatanarasımhan3 to refer to 
these two rules, 142 and 143, the correctness of it is not in any way affected by such 
omission. We think that the distinction pointed out in the decision in Kamalammal 
v. Rajarathna Nawker? that Venkatarama Sasirı v. Venkatanarasimhan® was a case which 
related to an application for execution and not for transmission of a decree is of 
no consequence for the reason that under rule 142, whether it was an application 
for execution or one for transmission of the decree, the requirement is the same, 
and the word used 1s “ shall ” and not “ may ”. The attention of the learned Judge 
who decided Kamalammal v. Rajarathna Naicker? was not apparently drawn to section 
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157 of the Code and to the fact that the Civil Rules of Practice which were in force 
at the tıme Pachiappa Achan v Pooalı Seenan+ was decided are the same as are now 
found in Vol. I of the Cıvıl Rules of Practice compiled by Mr. Satyamurthı Aıyar. 
As pointed out by Mr. Satyamurthı Aryar himself, the numbering of the rules and 
the arrangement and the reference to the corresponding provisions of the old Code 
were all introduced by him and it ıs not as if the High Court under its rule-making 
power had, under the Code of 1908 exercising its powers under Part X of the Code, 
altered the number of the rules. The alteration of the numbers from 164 to 142 
and from 165 to 143 was not made by the High Court but presumably by Mr. 
Satyamurthı A1yar The assumption underlying the decision of the learned 
Judge (Somasundaram, J.) that the present rules as now found in Vol. I were 
enacted after the Code of 1908, 1s not correct As pointed out already, even under 
the old Code, the rules framed under it have the force of law and stand on the 
same footing as rules framed under the present Code Apparently, the attention 
of the learned Judge was not drawn to the language of section 652 of the Code 
of 1882 


We are therefore of opinion that the decision of the Bench in Venkatarama 
Sastre v. Venkatanarasumhan? was correctly decided and that the decision of the single 
Judge in Kamalammal v. Rajarathna Nawcker*® is erroneous. We uphold the decision 
of the learned District Judge that the execution petition 1s not barred by limitation 
and the appeal is dismissed with costs. 


Vıswanatha Sastn, 7 —I would be content merely to express my concurrence 
with the judgment just delivered but for the fact that we are differing from 
the considered opinion of Somasundaram, J , shared as it is by Govinda Menon, Jes 
in his order of reference In the case of Kamalammal v. Rajarathna .Naicker3, Soma- 
sundaram, J., decided that, under the present Civil Procedure Code, it was obli- 
gatory upon a decree-holder making his first application for execution to file along 
with the execution application a certified copy of the decree sought to be executed 
and that a first execution petition filed without a certified copy of the decree was 
not one in accordance with law within the meanmg of Article 182, clause (5) of 
the Limitation Act. The learned Judge considered that rule 142 of the Civil Rules 
of Practice was the governing provision and that its language was so mandatory 
as to render a first execution application filed without a certified copy of the decree, 
an application not ın accordance with law. ‘There 1s an earlier decision of a Bench 
of this Court to the contrary reported ın Venkatarama Sastrı v. Venkatanarasımhan?, 
under the present Civil Procedure Code, but Somasundaram, J, considered that 
the learned Judges of the Division Bench had not considered or discussed the rele- 
vant provisions of the Civil Procedure Code or rule 142 of the Civil Rules of Practice, 
an omussion which, in his opinion, apparently detracted from the weight due to 
the judgment of the Division Bench: It is true that the learned Judges of the Divi- 
sion Bench rested their decision solely on the language of Order 21, rule 11, Civil 
Procedure Code and did not refer to the provisions of sections 121, 122 and 127 
of the Civil Procedure Code, or rule 142 of the Civil Rules of Practice on which 
Somasundaram, J, has rested his decision. The question, however, 1s whether 
the decision of Division Bench ın Venkatarama Sastre vy Venkatanarasımhon?, which 
is binding on us and which governs this case, requires to be reconsidered (if necessary 
by a Full Bench) by reason of its conflict with the decision of Somasundaram, J., 
in Kamalammal v Rajarathna Nawcker? I am respectfully of the opinion that the 
decision of the Division Bench in Venkatarama Sasirı v. Venkatanarasımhan? lays 
down the law correctly. I may observe, lest it should be supposed that the point 
was overlooked, that the application before Somasundaram, J., was one for trans- 
mission of a decree for execution while here, as ın Venkatarama Sasirt v. Venkata- 
narasimhan?, the application was for execution to the Court which passed the 
decree. This difference 1s, however, immaterial in view of the terms of rule 142 
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of the Civil Rules of Practice and the effect attributed to that rule by Somasundaram, 
Js ın his judgment above referred to 


Rule 142 of the Civil Rules of Practice 1s a mere re-numbering of the old 
rule 164 framed under the Cıvıl Procedure Code of 1882 It is material to point 
out that rule 142 has not been made or promulgated ın accordance with the pro- 
cedure prescribed by Part X of the Civil Procedure Code of 1908 The question 
that arises 1s, how far the provisions of the Civil Procedure Code of 1908 override 
or are overridden by the Civil Rules of Practice framed under the Cıvıl Procedure 
Code of 1882. Section 157 of the Civil Procedure Code furnishes the answer and 
provides that rules made under the Civil Procedure Code of 1882 shall, go far as 
they are consistent with the Code of 1908, have the same force and effect as if they 
had been made under the new Code. The necessary corollary is that ıf the Cıvıl 
Rules of Practice framed under the old Code are, to any extent, inconsistent with 
the provisions of the Civil Procedure Code of 1908, they pro tanto cease to have 
operation after the coming into force of the Civil Procedure Code of 1908 Order 21 : 
rule 11 1s part of the Civil Procedure Code of 1908 and ın so far as rule 142 of the 
Civil Rules of Practice 1s inconsistent with it, the latter must stand abrogated. 
This is the decision of the Full Bench of this Court ın Bademan Saheb v. Jankan 
Saheb1, a case evidently not brought to the notice of Somasundaram, J 


The next question 1s whether rule 142 of the Civil Rules of Practice is inconsis- 
tent with or repugnant to Order 21, rule 11 of the Civil Procedure Code of 1908 
Order 21, rule 11, clause (2) lays down with mmute particularity the formalities 
required for a valid execution application. In the reported decisions some of 
these requirements have been considered to be of a mandatory character and 
non-compliance with them has been held to render the application one not ın 
accordance with law. “Among the formalities so enumerated in Order 21, rule ır, 
clause (2) as essential for an execution application, the production of a certified 
copy of the decree sought to be executed 1s not one Further, sub-clause (3) of 
rule 11 provides that 

“ The Court to which an application is made under sub-rule (2) may require the applicant to 

produce a certified copy of the decree.” 
The necessary implication 1s that the production of the certified copy of the decree 
sought to be executed as an annexure to the first execution application 1s not 
necessary and a cretified copy need be furnished only if and when the Court requires 
the applicant to produce ıt Rule 142 ın so far as it requires an applicant who 
first applies to execute his decree to produce along with the application a certified 
copy of the decree 1s, ın my opınlon, inconsistent with Order 21, rule 11, sub-rules 
(2) and (3) and the two provisions cannot stand together By virtue of section 
157 of the Civil Procedure Code of 1908, rule 142 of the Cıvıl Rules of Practice 
must give way and Order 21, rule 11, sub-rules (2) and (3) alone must govern 
the decision of this question. On this part of the case, therefore, I regret I am 
unable to agree with the opinion of Somasundaram, J 


Even when the Cıvıl Procedure Code of 1882 was ın operation and rule 164 
of the Civil Rules of Practice (corresponding to rule 142) framed under that Code 
was in full force, ıt was held by a Division Bench of this Court ın Pachağba Achara 
v. Ponali Seenan*, that the provisions of rule 164 of the Civil Rules of Practice 
(now rule 142) were merely directory and that non-compliance with them did 
not render an application for execution one not ın accordance with law. Reliance 
was placed by the learned Judges on the analogous provisions of section 610 of the 
Civil Procedure Code of 1877 corresponding to Order 45, rule r 5 of the present 
Civil Procedure Code, providing for the transmission of decrees of the Judicial 
Committee for execution by Subordinate Courts and requiring a copy of the decree 
sought to be executed to be filed along with the application for transmission. İn 
Hurrish Chunder Chowdry v. Kalı Sundarı Debıa3, the Judicial Committee observed that 
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the requirement of section 610, Civil Procedure Code, 1877, was merely ofa directory 
nature intended to supply proper information about the Order in Council. Their 
Lordships in Pachappa Achar v. Pooyalı Seenanl, placed reliance on this decision 
of the Privy Council and came to the conclusion that the provisions of rule 164 
(now rule 142) of the Civil Rules of Practice were merely directory and that the 
omission to file a certified copy of the decree sought to be executed along with the 
first execution application did not detract from its validity Somasundaram, J , 
distinguished the case in Pachiappa Acharı v Pomalı Seenan", on the ground that 
ru'e 164 (now rule 142) of the Civil Rules of Practice had not the force of law under 
the Code of 1882 while it has acquired such force by reason of the enactment of 
sections 121, 122 and 127 of the Civil Procedure Code of 1908 With all respect 
there 1s no warrant for this assumption which 1s a subversion of the true position. 
Section 652 of the Cıvıl Procedure Code of 1882 gave the rules made under that 
Code statutory force as if enacted in the body of the Code itself and rule 164 (now 
142) of the Civil Rules of Practice had the force of law when Pachtappa Acharı v. 
Poojalı Seenanl was decided Indeed, the position is that rule 142 of the Civil 
Rules of Practice (old rule 164) was legally operative at the t:m2 when Pachappa 
Acharz v Pooşal: Seenanl was decided and has now ceased to be such by reason 
of its repugnance to Order 21, rule ır, sub-rules (2) and (3) of the Civil Procedure 
Code of 1908. The distinction between a mandatory and a directory provision 
is not always easy to draw and Pachwappa Acharı v. Pooalı Seenan1, having held 
that the requirement as to the production of a certified copy of the decree was 
of a directory nature, might well have been allowed to stand on the principle of 
stare decisis especially as the matter 1s one relating to procedure 

For these reasons, I agree with my learned brother that a first application for 
execution which is not accompanied by a certified copy of the decree cannot, for 
that reason, be considered to be one not ın accordance with law under Article 
182, clause (5) of the Limitation Act I also agree with his conclusion as 
regards the result of this appeal. 


V.S. — Appeal dismissed, 
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Madras Estates Land Act (I of 1908), sevtions 3 (10) (a) and 185 (2) and (3)— What 1s private land— 
Gıvıl Procedure Cole (V of 1908) , sectzon 115—Svope ef—Interference by High Court—Principles governing. 


Direct or personal cultivation may be and 1s often a useful test for determining the character 
of land m an estate that 1s to say whether ıt is private land or ryoti land, but leasing by itself ıs not 
fatal to the claim that the land ın question 1s private Jand 


The notion of the private land of a zamindar being confined to land surrounding his residence 
is not accurate 


If land had been let specifically as private land before 1898, such letting is relevant and admıs- 
sible evidence of its character as private land and other evidence to prove its character as private 
land ıs also admissible 


Where there ıs documentary evidence dating from a period anterior to 1898 showing that the 
land ın a zemındarı was dealt with as private land and there have been yearly leases now and 
then since 1891, the leases certainly indicate that the landholder continued to deal with the lands 
as private lands hable to be reduced to his physical possession whenever he required them for his 
own personal cultivation 

Section 115 of the Civil Procedure Code is intended iter alta to keep Subordinate Courts within 
the limits of their jurisdiction Neither the trial Court can give jurisdiction to itself, nor can the 
appellate Court give jurisdiction to the trial Court, by an erroneous decision and ın either case the 
High Court 1s cornpetent to interfere ın revision 

Where the very basis and foundation of the jurisdiction of the Court below rests on the 
correctness of the conclusion of the lower Court as regards the character of the lands ın question, 
if the High Court finds that the Court below assumed jurisdiction to try the suit for rent on an 


erroneous finding as to the character of the land, ıt can interfere under section 115, Civil 
Procedure Code 
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Case-law discussed 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge, Vizaga- 
patam, dated 28th December, 1944, ın A.S No 145 of 1944 preferred against the 
decree of the Court of the District Munsıf, Chodavaram, ın OS No 150 of 1941. 

B. V. Ramanarasu and T V. R. Tatacharı for Petitioners. 

E Venkatesam for Respondents 

The Court delivered the following 

JuDGMENT —This civil revision petition has been filed agaist the decision 
of the Subordinate Judge of Vizagapatam in AS No 145 of 1944 affirming the 
decree of the District Munsif in a suit for rent for 1939-1940 and 1940-41 ın respect 
of certain lands situated ın the zamındarı village of Maigole The amount of 
the claim was less than Rs 500 and hence the case comes to this Court by way 
of a civil revision petition. The contention of the defendants, here petitioners, 
is that the lands ın respect of which rent 1s clarmed are ryoti lands, that they are 
tenants with a permanent right of occupancy and that the suit for rent was cogni- 
zable only by a revenue Court The respondent’s case, accepted by the Courts 
below, 1s that the lands are his private lands and the suit for rent was therefore 
rightly filed ın the Civil Court. It 1s stated for the petitioners that this finding 
is erroneous and that the lower appellate Court has misdirected itself ın law in 
arriving at this conclusion 

There was some discussion at the bar as regards the scope of the revisional 
jurisdiction of this Court in cases lke the present, the respondents’ contention 
being that the findings of the lower appellate Court on the issues of fact and law 
are not open to review by this Court under section 115 of the Civil Procedure Code. 
Relance was placed on their behalf of the recent decision of the Privy Council ın 
Venkatagırı Iyengar v Hindu Religious Endow nents Board, where the Board upset the 
decision of a Division Bench of this Court in the exercise of its revisional Jurıs- 
diction, the ground of reversal being that even the mısconstruction of a vital docu- 
ment governing the rights and lrabılıties of the parties were merely an error of law 
Which, however grave, did not justify interference ın revision under section 115 of 
the Civil Procedure Code. In so holding, the Judicial Committee reiterated their 
earlier views in Amır Hasan Khan’s case? and Balakrishna Udayar v Vasudeva Atyar?, 
What the Judicial Committee laid down ın this triology of cases was that where a 
Court had jurisdiction to determine a question of fact or law and ıt determined that 
question, it cannot be said that ıt had acted illegally or with material irregularity, 
however erroneous its determination might be and the High Court could not 
correct the error in the exercise of 1ts revisional jurisdiction The position here is 
different. The suit was for rent due ın respect of lands situate ın an “ estate ” and 
was tried and decreed by the District Munsif and his decree was affirmed on appeal 
by the Subordinate Judge Neither of the lower Courts would have had juris- 
diction to try the case unless the lands ın question were proved to be “ private 
lands ” of the landholder, the presumption being that they are not The objection 
here 1s to the jurisdiction of the lower Courts based both on the character of the 
Tribunal and the nature of the subject-matter of the dispute and does not rest 
merely on the ground that the lower appellate Court has erroneously found a fact 
or point of law, which though essential to the validity of its decree, it was competent 
to enquire into and decide Ifthe Court below has, by a decision which 1s found 
to be erroneous, given itself jurisdiction to try a suit which it has no power to 
entertain, this Court can interfere under section 115, Civil Procedure Code The 
recent decision of the Judicial Committee referred to above deals with a different 
situation, namely, an erroneous decision on a question of law after jurisdiction 
had been legally assumed Here the vary basis and foundation of the jurisdic- 
tion of the Court below rests on the correctness of the conclusion of the lower Court 
as regards the character of the lands in question and if I find that the Courts below 
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assumed jurisdiction to try the suit for rent on an erroneous finding as to the character 
of the lands, I can interfere under section 115, Civil Procedure Code. See Alchayya 
v. Seetharamachandra Rao. Both ın Amr Hasan Khan’s case? and in Venkatagıı Iyengar 
v. Hindu Religious Endowments Board*, the Subordinate Court had jurisdiction to decide 
the dispute and while exercising that admitted jurisdiction, came to an erroneous 
conclusion on questions of law like Imitation and the construction of a document 
In Balakrishna Udayır v. Vasudeva Iyer4, the District Judge by a mısconstructıon 
of a statutory p-ovision had given himself jurisdiction to direct an election to a 
temple committee. This Court set aside in revision the order of the District 
Judge accepting the result of the election and recognising and confirming the person 
elected as a member of the temple commit ee. The Privy Council held that as a” 
question of jurisdiction was involved the High Court had power to interfere in 
revision and reverse the order of the Drtrict Judge Section 115, Civil Procedure 
Code, 1s intended inter alia to keep Subordinate Courts within the limits of their 
jurisdiction Neither the trial Court can give jurisdiction to itself, nor can the 
appellate Court give jurisdiction to “he trial Court, by an erroneous decision and 
in either case, this Court 1s competent to interfere ın revision. See a recent deci- 
sion of the Privy Council in Joyehand Lal Babu v. Kamalakshan Chowdry®, reported 
after the arguments were heard ın this case. 


The crucial question, therefore, in the case is whether the lands in respect 
of which rent is claimed are “ private lands”. If they are, the Courts below 
would have had jurisdiction to try the suit. In arriving at a conclusion on this 
question, the Courts below have not disclosed in their judgments whether they 
had ın view the relevant considerations or the governing provisions of the Madras 
Estates Land Act This omission is paitly responsible for the length of the argu- 
ments and of my judgment ın this case 


It 1s common ground that the lands are situate in the zamindari village of 
Madgole. Section 3 (10) (a) of the Madras Estates Land Act defines “ Private 
land ” as the domain or home-farm land of the landholder by whatever designation 
known such as kambhattam, khas, sır or pannat ‘The rest of the definitions has no 
application to the present case, because it 1s not the case of the landlords that the 
lands have been cultivated as private land by themselves or by their own servants 
for a continuous period of 12 years immediately before Act I of 1908 came into 
operation Under section 185 (2) and (3) of the Madras Estates Land Act, in 
determining whether any land ıs the landholder’s private land, regard shall be 
had to the question whether the land was before the ist day of July, 1898, specially 
let as private land and any other evidence that may be produced. ‘There is a 
proviso that the land shall be presumed not to be private land until the contrary 
is proved. There has been, in my judgment, some amount of misconception, as 
regards the meaning of the words “ domain” or “ home-farm land ” of the land- 
holder—expressions found in section 3 (10) (a) of the Act To interpret these words 
as confined to “ land immediately surrounding the mansion or dwelling house, 
the park or chase of a Lord” which would be the dictionary meaning of these 
Englısh words, is to the import feudal ideas of medieval E gland into the system 
of land tenures ın this country without adequate justification The English draftsman 
of the Bill which afterwards became the Madras Estates Land Act as well as the 
English Revenue Member of the Executive Council of the day who piloted the 
Bill through the Legislature employed the expression “ domain” and “home-farm” 
as the nearest English equivalents of the Tamil and Telugu words “pannaı ”, 
“ kambhattam ”, “ seri ”, etc. It ıs all very well when talking of the demesne 
lands of an English Duke or Marquis to use the term as denoting the land appur- 
tenant to the mansion of the Lord of the manor. The manorial system was not 
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prevalent in this country. Zamundars lived ın cities and forts for reasons of security 
and their private lands were not confined to the vacant spaces surrounding their 
palaces or residences İt ıs a far-fetched construction to ımpute to the Madras 
Legislature an mtention to incorporate the English concepticn of “ demesne Jand ” 
as a test for differentiating the public domain from private land m a zamındarı 
I very respectfully venture to think that Wadsworth, O CJ, unduly narrowed 
the meaning of the expression “ private lands ” when he defined ıt as “ land appur- 
tenant to the landholder’s residence and kept for his enjoyment and use ” and 
“as land which the landholder farms himself as distinct from land which he leases 
out to ten.nts to be farmed ” (Jagadesam Pılla v Kuppammal!) Direct or personal 

” cultivation may be and 1s often a useful test for determining the character of land 
ın an estate that 1s to say whether ıt 1s private land or ryoti land but leasing by itself 
Is not fatal to the claim, that the land ın question is private land 


It is unnecessary for the purpose of this case to trace the origin and history of 
the conception of “ private land ” ın a zamindari The topic will be found dıs- 
cussed with reference to the different parts of the country in Baden Powell’s Land 
System, Vol I, pages 166, 167, 449, 515, 695 and Vol 3, page 624 Inthe Northern 
Circars from which this case comes, home-farm lands are sometimes referred to as 
Savaram lands whose origin and characteristics will be found discussed ın Laksh- 
mayya v Varadaraja Apparao® Suffice ıt to say that this notion of the private land 
of a zamindar being confined to land surrounding his residence 1s not accurate. 
The distinction between public domain and private land in zamındarı areas lay 
in this, that ıf land was private land, occupancy right could not be acquired ın it 
unless the zamindar himself voluntarily transferred ıt to the category of ryotı land. 
“ Prrvate land” was the freehold of the zamındar All other cultivable lands 
within the ambit of the zamındarı were ryotı or jereoyıtı as they were called ın the 
Northern Cırcars, z ¢, lands which a tenant could occupy on the customary terms 
and ın respect of which he became a co-owner with the zamindar under the common 
law of the country as developed by the decisions of this Court ın Venkatanarasımha 
Naidu v Dandamudı Kotayya8 and the Cheekatı Zamindar case* and embodied 
later ın Madras Act I of 1908 So far as I know, mn no case prior to <amindar of 
Chellapallı v Somayya', was ıt suggested that a zamindar’s private land must be 
confined to land surrounding his palace or residence as ın the case of demesne 
land of an English Lord of the manor 


Again, it 1s not an mdispensable condition that private lands should be proved 
to have been cultivated by the landowner himself or his hired labourer within 
recent times İt 1s recognised by sections 19 and 185 of the Madras Estates Land 
Act that private lands could be leased without impairing their character as private 
lands The relations between the lessor and lessee of private lands are governed 
by the contract of tenancy and not by Act I of 1908 As early as the celebrated 
case of the Cheekate Zamindar*, Sır Subramamia Aiyar, J, referred to the dıs- 
tinction between the terms of the leases granted ın respect of ser: lands and pattas 
granted ın respect of ryoti lands The Judicial Committee in % erlagadda Mallıkar- 
juna v Somayya® appear to have approved of the observations of Sır John Wallis 
in Çamındar of Chellaballı v Somayya5, that private land 1s land which a zamındar 
has ‘cultivated himself and ıntends to retain as resumable for cultivation by himself 
even when from time to time he demuses it for a season Under section 3 (10) (a) 
of the Madras Estates Land Act “ private land? means lands styled as sır, kham- 
battam, or pannaı and also includes, by an extended application, land that had been 
cultivated by the landholder himself by his own servants or by hired labour with 
his own or hired stock for 12 years before Act I of 1908 came into force, even 
though ın its origin it might not have been private land. There are two categories 
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of private lands ın zamındarı areas contemplated by section 3 (10) (4), namely, 
private land properly so-called and land deemed to be private land by reason 
only of direct cultivation by th: landholder for 12 years before the Act In the 
case of private land strictly so-called, leasing does not affect or ımpaır its character 
as privite lands İn the case in Chinnarigadu v Rangayya', Madhavan Nar, J; 
held that the lands in question in that case were private lands by reason of their 
description as ““kambattam ” and “ samasthanam khanigi ” ın spite of the facts 
that there was no evidence of direct cultıvat.on by the zammdar at any time, that 
the lands had been leased to tenants under leases commencing from 1877 and styled 
as Sagubzdı pattas and that the tenants were never turned out of the lands by the 
zamındar but were allowed to contmue ın occupation hereditarily If land had 
been let specifically as private land before 1898, such letting 1s relevant and admıs- 
sible evidence of 1ts character as private land and other evidence to prove its charac- 
ter as private land 1s also admissible ee section 185 of Act of 1908 There has 
been a difference of opinion ın this Court as to whether leases subsequent to 1898 
are admissible to prove letting as private land, see for example Chintan Redd: Sanyası 
v rı Rajesan?, Yarlagadda Mallıkaryuna v Subbiah®, Appurao v Kaverı*, Zamındar 
of Chellapallı v Somayya’ The reasoning of the decision of the Judicial Committee 
in Bindeswarn Prasad Singh v Maharaja Keso Prasad®, a case decided on the analogous 
provisions of the Bengal Tenancy Act, would seem to ren ler admissions by tenant 
in leases subsequent to 1898 also admissible ın evidence whatever be their probative 
value a 


In the light of the above principles, I have to consider whether the lands with 
which we are concerned ın this suit are private lands The lands are situate m 
the village of Madgole itself and have been referred to as part of the Rajuserı lands 
of the Madgole zamındaı ın several documents dating from 1877 to 1989 “This 
would show prima farıe that the lands were regarded as the ser? or private land of 
the Raju, 22, Zamındar of Madgole It may be that the € p essıon “ser: ” 18 
used ın different senses ın different parts of the Northern Circars, and that the 
use of the term “ser: ” in documents would not conclude the matter See Laksh- 
mayya v Varadaraja Apparao”, Seshayya Garu v Rajah of Pitapur® and Apparao v. Sree- 
ram Redd: Sanyasayya? But the documents filed ın the case show, ın my opinion, 
that the expression “sex ” was used to denote the private land of the Madgole 
zamindar 


Exhibit P-4, dated 6th March, 1877, 1s a usufructuary mortgage for Rs 4,500 
of “ Rajuseri ” lands of which the suit lands form a part _The lands are described 
as “ our private ser: from a very long tıme till now” “The mortgagee 1s empowered 
either to lease out the said land or carry on private cultivation Exhibit P-5, 
dated 25th August, 1892, is a permanent cowle of the suit lands and the rest of the 
“ Rajuserı ” lands granted by the zamındarını of Madgole to Venugopala Bhupathi 
the predecessor-in-title of the plaıntıfis. The rent fixed is Rs 150 per annum 
and the grantee was authorised to enjoy the lands permanently either by cultivating 
himself or leasıng them out Exhibit P-5 recites that the lands had been granted 
under yearly leases for the previous year and for the current year to three individuals 
and that the lard; had been ın the possession of the grantor till then Exhibit 
P-7, dated 21st Mav, 1893, 1s a deed of reliunquishment executed by the three lessees 
referred to ın Exhibit P-5 in favour of the grantee Venugopala Bhupathi on receipt 
of a sum of Rs 600 for the crops on the land and the cultivation expenses incurred 
by the lessees This document recites that the lands are to be taken back to the 
“‘sontha seri” of Venugopal Bhupathı These are also the documents prior 
to 1898 and the recitals therein show that the lands in question were regarded 
as the private lands of the Madgole zamindar 
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After Venugopal Bhupathi got the lands under the permanent cowle Exhibit 
P-5, there are two kadapas Exhibits P-8 and D-10, dated 26th June, 1901, each in 
respect of a portion of the Rajuscri lands for a period of five years executed ın his 
favour by certain lessees The recital ın these two documents 1s that the lessees 
were to carry on cultivation according to custom and that if Venugopal Bhupathı, 
the lessor, notified at the end of any Telugu year within the period of five years, 
his mtention to resume direct cultivation of the land, the lessees would surrender 
possession to him without reference to the term of the lease. The term of the 
kadapas Exhibit P-8 and Exhibit D-10 expired ın 1906 and no lease of the land 
from 1906 to 1917 1s put in evidence. There is a cowle Exhibit D-1, dated 20th 
April, 1947, for one year executed by Venugopal Bhupathı in respect of a portion 
of the Rajuser: lands which are described as sarva mokhasa The lands are referred 
to as being ın the cultivation of the lessor Objection was taken to the identity 
of this document and nobody connected with it has been examined to prove the 
nature or the enjoyment by the lessee under this lease deed though such evidence 
was stated to be available 


On 22nd March, 1932, Venugopal Bhupathi and his sons usufructuarily mort- 
gaged a two-third share of the Rayuseri land under Exhibit P-10 and executed a 
sımple mortgage ın respect of a third share under Exhibit P-12, dated 7th June, 
1922 There was a further simple mortgage of the entire land under Exhibit 
'P-12 (c), dated 20th October, 1924, and a usufructuary mortgage of the one-third 
share under Exhibit P-11, dated 23rd February, 1927, by Venugopal Bhupathı 
and his sons Under Exhibit P-1, dated 22nd March, 1939, that part of the Raju- 
seri lands which is now in question, was purchased by the present plaintiffs while 
other portions of the said lands not ın question ın this suit, were purchased under 
Exhibits P-ıg and P-14. On agth April, 1939, the defendants ın the present suit 
executed a kadapa Exhibit P-2 ın favour of the plaintiffs for a period of one year. 
It 1s on foot of this kadapa that the present suit for rent for 1939-40 1s filed along 
with a claim for damages for use and occupation for the subsequent period. 


It is admitted by the contesting defendant examined as D.W. 1 in the case 
that the lands in question were personally cultivated by the usufructuary mortgagees 
under Exhibits P-10 and P-11 and that subsequent to the sales ın their favour by 
Venugopal Bhupathi, the vendees were themselves cultivating the lands personally 
except Ramu Naidu who used to lease out a portion of the lands purchased by him 
but not the lands now ın question Mr. Venkatesam, the learned counsel for the 
respondents, naturally laid great stress on this evidence of the defendant himself 
as showing personal cultivation by the landholder for a peitod of about 17 years, 
immediately preceding the kadapa Exhibit P-2 There 1s also other oral evidence 
to the same effect to which it 1s unnecessary to refer in view of the defendant’s own 
statement. 


Thus, there 1s documentary evidence dating from a period anterior to 1898 
showing the land ın question was dealt with as private land. There have been 
yearly leases and term leases now and then since 1891. The leases however are 
not continuous ‘The tenants have changed as well as the rents payable in respect of 
the lands. These leases certamly indicate that the lanJholder contmued :to deal 
with the lands as private lands hable to be reduced to his physical possession when- 
ever he required them for his own personal cultivation From 1922 till 1929 
there has been personal cultivation by the mortgagees and vendees from the original 
landholder. On this evidence, I am unable to say that ‘the Courts below erred 
in Jaw in arriving at the conclusion that the lands ın question were private lands. 


In view of my conclusion that the lands are private lands, it is unnecessary 
for me to ccnsider at length two other questions which were argued atthebar Mr. 
Ramanarasu, for the petitioners, contended that the most that could be claimed for 
the plaintuffs in this case is that the grant in favour of Venugopal Bhupathi 
under Exhibit P-5 of 1892 was of both the warams. In that event, the grantee and 
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us successor-ın-tıtle would be “landholders ” withm the meaning of section 3 (5) 
fthe Madras Estates Land Act and the present suit for rent would lie ın the Revenue 
Yourt He relied on the decisions ın Brahmayya v Arharayıı and Narayanaraju 
- Suryanarayadu? ın support of his contention Mr. Venkatesam for the respon- 
lents contended that even on the assumption that the zamındarıni of Madgole 
aerely owned both the warams in the Rajuserı lands and that the lands were not 
rıvate lands, the grantee Venugopal Bhupathi became a ryot under the terms 
f Exhibit P-5 and the subsequent acquisition of the melwaram interest under 
he terms of the compromise Exhibit P-7 would not affect his status as a ryot. 
le referred to the decision in Mamkyamba v Mallayya? He contended that under 
ection 19 of the Estates Land Act, the relationship between a ryot and his lessee 
s not governed by the Act, but by the terms of their contract In view of my 
‘onclusion that the lands ın question are private lands, ıt 1s unnecessary to refer 
o these contentions further m 

I hold therefore that the conclusion of the Courts below that the lands in ques- 
ion in this suit are private lands 1s supported by the evidence in the case and 1s 
(ot shown to be erroneous in law I dismiss the civil revision petition with costs. 

VPS — — — Petition dısmıssed. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS 
PRESENT :—Mr Justice VISWANATHA SASTRI 
[he Udıpı Municipal Council, represented by its Commussioner, 


T Harıchandra Rao .. Appellant™ 
0 
K Vasudevacharya and others , Respondents 


Madras District Municipalities Act (V of 1920), sechions 81 (3) and (4) and 354 (1)—Vacant site with 
hrubs of spontaneous growth green leaves of which were used for manure —If “ used exclusively for agricultural 
nirboses ” —Assessment under section 81 (3)—~Interference by Court with assessment—When permassible. 


Section 81 (4) of the Madras District Municipalities Act is not confined to cultivable or agricul” 
ural land and applies to land exclusively used for agricultural purposes. Where the evidence is 
hat dried leaves of the shrubs of spontaneous growth on vacant plots are collected and used as fuel 
vhile the green leaves are used as bedding for cattle and manure for cultivable lands and that the 
hrubs and plants on the land may grow into trees fit for firewood, ıt cannot be said that the land 
vas "“ used exclusively for agricultural purposes ” and an assessment of such land to property tax 
inder section 81 (3) and not under section 81 (4) cannot be assailed 

In any event where the municipal council determined the question of fact (whether the site 
assessed was or was not used exclusively for agricultural purposes) on the evidence and materials 
ivailable, the Cıvıl Court cannot assume the powers of the assessing authority and investigate the 
‘acts afresh to find out whether its conclusion on the facts 1s correct 


If on the facts proved, assumed or admitted by the assessing authority, the assessment is 
‘ound to have proceeded on an erroneous basis, the Civil Court can step in and declare the 
nvalidaty of the assessment on the ground that the provisions of the Act have not been ın sub- 
‘tance and effect complied with 

Appeal against the decree of the Court of the Subordinate Judge, South 
Kanara, ın A S No 308 of 1945, preferred against the decree of the Court of the 
District Munsiff, Udıpı, ın O S No 334 of 1943. 

K Kuttukrishna Menon for Appellant 

K Srimvasa Rao for Respondents. : 

The Court delivered the following 

Jupcment —This second appeal has been preferred by the Udıpı Municipal 
Council whose suit for the recovery of Rs 103-5-g as arrears of property tax due 
from the three defendants has been dismissed by the Courts below The tax ıs 
sought to be levied under section 81 (3) of the Madras District Municipalities Act 
(hereinafter referred to as the Act) on 6 acres and 38 cents of vacant land belonging 


to the defendants and situate within the hmits of the Municipality. "The defendants, 
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here respondents, resist the clarm on the grounds that they should have been 
assessed to property tax under section 81 (4) of the Act and not under section 81 (3) 
and they should have been separately and individually assessed on the share of 
the property held by each of them Their contentions were accepted by the 
Courts below. It ıs unnecessary to set out other defences which are not now 
material, 


The appellant urged two poınts before me (4) the assessment in this case 
was rightly made under section 81 (3) of the Act, and (zz) even otherwise, it is not 
open to the civil Court to decide on the propriety of the assessment in this case Lands 
which are not used exclusively for agricultural purposes are taxable on a per- 
centage of their capital value under section 81 (3), while lands used exclusively 
for agricultural purposes are taxable on a proportion of their annual value under 
section 81 (4) “The burden of the tax 1s lighter ın the latter case than ın the former. 
The property in question 1s a vacant land overgrown with a few wild plants 
and shrubs of spontaneous growth whose leaves are said to be used as manure 
for cultivable lands The question 1s whether when the vacant site in question 
has never been ploughed, tilled or sown at any time and no tree or shrub has been 
planted by the owner, ıt could be said that the land has been used exclusively 
for agricultural purposes merely because the leaves of the shrubs growing on the 
plot are used for manuring other lands 


It has been held that mcome derived from forest trees of spontaneous growth 
and jungle fruits is not “ agricultural income ”’ within the meaning of the Income- 
tax Act Yuvaraja of Pıtaburam v Commissioner of Income-tax1, Province of Bihar v. 
Maharaja Pratab Udamath Sah Deo? Under the Income-tax Act “ agricultural 
income” means income derived from land which is used for agricultural purposes. 
In Kaju Mal v Saligram®, the Judicial Committee affirmed a decision of the Lahore 
High Court to the effect that a bit of natural forest which did not he within a village 
site was exempt from pre-emption as ıt was not agricultural land or land used for 
purposes subservient to agriculture. In Kesho Prasad Singh v. Sheo Prakash Ojka*, 
it was held that a mango tope was not land used for agricultural purposes within 
the meaning of section 79 of the Agra Tenancy Act, 1901 “ Agriculture? ın 
its ordinary and primary sense implies the tillage or cultivation of the soil by 
human effort with or without the aid of animal or mechanical power İt 
is also used ın a wider sense to cover the allied pursuits of harvesting and gathering 
in the crops and the rearing of live stock, see Kadırvelsamı .Naicker v Sultan Ahmed. 
An anthology of Indian decisions on this topic will be found ın Sarojını Dew v Subra- 
manam®, where this Court held that mango grove was “agricultural land within 
the meaning of the Hindu Women’s Property Act”? The meaning of the expres- 
sions “‘ agricultural’, “agricultural land” and ‘‘agricultural purposes ” would 
depend upon the definitions of these terms ın various enactments and the öbject 
and purpose of such enactments In Emperor v. Alexander Allen”, ıt was held that 
pasture lands must be considered to be lands used solely “for agricultural pur- 
poses ” within the meaning of section 63 of the Madras District Münicipalıties 
Act of 1884 as amended ın 1897 which was then in force The language of sec- 
tion 81 (4) of the Act 1s sımılar and applies to land used “exclusively for agricultural 
purposes ”. If a piece of urban vacant site is exclusively used as a granary for 
storing the produce of agricultural land or as a cattle shed for plough bulls or as 
a storehouse for manure or agricultural implements or even for the purpose of 
growing plants to be used as manure for agriculture, it must be held to be used 
for “agricultural purposes *’ within the meaning of section 81 (4) See Murugesa 
Chetts v Chinnathambt Goundan® The land itself need not be tilled or cultivated 
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nor need any pıoduce be raised therein by human effort Section 81 (4) is not 
confined to cultivable or agricultural land and applies to land exclusively used 
for agricultural purposes In this case it is in evidence of PW r that dried 
leaves of the shrubs on vacant plots like the present one are collected and used 
as fuel while green leaves are used as bedding for cattle and manure for cultivable 
lands DW r admits that the shrubs and plants on this land may grow into 
trees fit for firewood and that the dry leaves of the plants are used as fuel. On 
this evidence ıt cannot be said that the land now sought to be assessed is used 
exclusively for agricultural purposes. 


Further I consider_that the Court had no power to interfere with the assess- 
ment levied by the Municipal Council or its executive authority in this case. 
Section 354 (1) of the Act omitting portions not now relevant, is as follows :— 

“No assessment or demand made and no charge imposed, under the authority of this Act 
shall be 1mpeached or affected by reason of any mistake ın respect of the amount assessed, 
demanded or charged , provided that the provisions of this Act have been, ın substance and 
effect, complied with ” 

It has no doubt been held by this Court that where the basis of the assessment 
is itself erroneous, the levy of tax on that basis 1s illegal and it is open to the Court 
to interfere and prevent the unauthorised levy or order a refund if the tax has 
been collected under compulsion Mumcipal Council, Mangalore v The Codial 
Bail Press1, Sankaranarayana Redd: v Taluk Board, Aruppukotiar®, Balasuryaprasada 
Rao v. Taluk Board, Chacacole3, Kamaraja Panda Nawker v Secretary of Siate*. But 
these cases have, in my opinion, no application to the facts of the present case. 
The Municipal Council was empowered to levy an assessment under section 81 (3) 
and (4) of the Act on vacant lands If the land was used exclusively for agrı- 
cultural purposes, the assessing authority had to proceed under section 81 (4) 
and if not, under section 81 (3) It had power to determine and determined 
the question of fact on the evidence and materials available and its conclusion 
was that the land in question was not used exclusively for agricultural purposes. 
It may be that a different view on the facts 1s possible. All that can be said for 
the respondents 1s that the executive authority of the Municipal Council came 
to a wrong conclusion on a matter of fact which it was within its competence to 
decide If so, their remedy was by way of an appeal to the Municipal Council 

The Civil Court cannot assume the powers of the assessing authority and investi- 
gate the facts afresh to find out whether ıts conclusion on the facts is correct. If 
on the facts found, assumed or admitted by the assessing authority, the assess- 
ment 1s found to have proceeded on an erroneous basis, the Civil Courts can step 
in and declare the ınvalıdıty of the assessment on the ground that the provisions 
of the Act have not been in substance and effect complied with No statutory 
body can give itself power to impose a tax on citizens by an erroneous interpre- 
tation of the taxing provisions ın the statute and if ıt does so, the aggrieved tax- 
payer has a right to get redress in the ordinary Courts In the present case, how- 
ever, I am of the opinion that the assessment cannot be assailed on this ground 

The error, if any, related to the appreciation of the materials available for arriving 
at a conclusion on a question of fact which the assessing authority had to deter- 
mune ın the course of making an assessment 

Lastly there remains the question of the liability of the different defendants 
ın respect of the tax demanded by the Municipality It has been found by the 
Courts below that respondents 1, 2 and 3 have distinct and separate shares in the 
lands sought to be assessed and they have been separately assessed to property 
tax for many years ın the past The lower appellate Court has held that the 
clubbing together of the three assessments into one and the removal of the names 
of respondents 2 and 3 from the assessment register without notice to them was 
improper and that there was no demand ın respect of the property tax on respon- 
dents 2 and 3 On these grounds respondents 2 and 3 have been exonerated from 
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lability by the lower appellate Court irrespective of the correctness of its con- 
clusion on the other points ın the case Mr K Kuttıkrishna Menon, the learned 
counsel for the appellant, could not dispute the correctness of the decision of the 
lower appellate Court on this last point 


I reverse the decision of the lower appellate Court and remand the appeal 
for disposal on the merits There will be no order as to costs ın this second appeal. 


ORDER —It 1s represented that the first respondent has deposited the amount 
payable by him and that a remand 1s unnecessary. I therefore direct that the 
second appeal be dismissed 


K.S ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. JusticE Mack. 


Bhagavathula Venkatachalapathi Petittoner* 
v 
The Province of Madras represented by the Collector of 
Guntur ' Respondent 


Court-Fees Act (VİT of 1870), Schedule I, Article 12 (Madras)—Succession certıficate—Applıcatıon Sor 
—Stamp duty payable on the aggregate and not on the ındıvıdual debts specified ın the certificate. 


The aggregate of the debts and securities specified ın the certificate must determine the stamp 
duty payable under Article 12 (Madras) of Schedule I of the Court-Fees Act. It cannot be said 
that such duty 1s payable on the individual debts only 


In re Sundeyt Lal, ATR 1947 Bom go and In re Nalimkanta Pal, (1933) İL, R*6o Cal. 
1262, followed. 


Pırthun Nath Bhargava y Estate of late Triloknath Bhargava, (1934) IL R ro Luck 196, not 
followed : 

Petition under section 115 of Act V of 1908 praying that the High Ccurt 
will be pleased to revise the order of the District Court, Guntur, ın unregistered 
C.F.R. No. 3822 of 1948 in O P. No of 1948. 


Net: Subrahmamam for Petitioner 
The Government Pleader (£” Kuttıkrısına Menon) for Respondent 
The Court delivered the following 


TUDGMENT — The petitioner who applied for a succession certificate seeks 
to revise an order by the learned District Judge, Guntur, directing him to pay 
stamp duty on the aggregate amount of debts and securities for which the certifi- 
cate was applied rejecting his contention that he should pay stamp duty under 
Schedule I, Article 12 of the Court-Fees Act on the individual debts Schedule I, 
Article 12 prescribes a stamp of 2 per cent. “on the amount or value of any debt 
or security specified ın the certificate ”, if less than Rs 5,000, and 3 per cent on 
the amount or value of any debt or security to which the certificate 1s extended. 


There is no Madras decision on this point My attention has been drawn 
to a ruling by the learned Master of the High Court in 1937 ın which following 
the Bench decision of the Lucknow High Court ın Pirthw. Nath Bhargava v. Estate 
of late Truloknath Bhargava’, he took the view that stamp duty was payable on the 
individual debts and securities and not on the aggregate. İt 1s said that this 
practice continues on the Original Side of the High Court 


Two views have been taken about the interpretation of the words “on the 
amount or value of any debt or security specified in the certificate ”. Meredith, J., 
of the Patna High Court followed the opinion of the learned Bench in the Oudh 
decision İn a more recent Bench decision of the Bombay High Court, In re Sun- 
derı Laij®, Stone, GJ and Kania, J, as he was then, held that the words “ any 
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debt or security ” in this context embraced all the debts and securities specified 
in the certificate and that 1t must be the aggregate of all which determines 
the amount of the stamp to be paid and not each of the 1tems as specified in the 
application I have no hesitation in adopting the view of thelearned Bombay 
Bench. In the first place ıt 1s extremely difficult to base the interpretation that 
individual debts were contemplated by Schedule I, Article 12, on any recognised 
fiscal principle An elementary rule of taxation 1s to graduate the scale of fees 
payable in proportion to the relief sought or the benefit to be reaped It appears 
to me quite 1mmaterial from the point of view of the person applying for succession 
certificate whether he collects Rs 50,000 from one person, two persons or 50 per- 
sons He still gets Rs 50,000 It is reasonable on accepted fiscal and equitable 
considerations that he should pay stamp duty on Rs 50,000 whether he seeks 
to collect from one, two or 50 persons If we adopt the alternative interpretation 
of which I am bound to say at first sight the words are also capable, ziz , individual 
debts or securities, I find it difficult to give this article any fiscal meaning In 
Bombay and also in Calcutta (In re Nalimkanta Pal+), learned Benches have taken 
the view which I prefer to follow, there bemg no decision by any Madras Judge 
on this point that the aggregate of the debts and securities must determine the 
stamp duty. I hold that the learned Judge has adopted the correct view as regards 
the stamp payable, wz, on the aggregate and not on individual debts under 
Schedule I, Article 12. The petition 1s dismissed, but ın the circumstances without 
any order as to the costs 


KS — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ‘—Mr, Justice Mack. 


Naranamangalath Manakkal Parameswaran Nambudiripad .  Petttioner* 
Ds 
Kuttah Narayanan and others .. Respondents. 


Madras Temple Entry Authortzation Act (V of 1947), sectton 6—Scope and object of—Reference to 
Provinctal Government as to whether a place is a temple as defined in the Act—Who ıs bound to make 
reference—Sut if barred 


Section 6 of the Madras Temple Entry Authorization Act, 1947, does not cast on the Court 
ın which a suit is filed to enforce rights created by the Act, any obligation to stay such a suit and 
make a reference to the Provincial Government to decide whether the place ın dispute is or 1s 
not a “temple ” as defined ın the Act. The section lays a mandatory obligation on the parties 
concerned ın a dispute, as to whether a place ıs or 1s not a temple, to refer it first to the 
Provincial Government and 1s designed to give the parties affected an easy remedy free from 
couit-fee and to assist them ın the enforcement or resistance of rights clarmed under the Act 
without compelling them to go to Court Section 6 will not be a bar to the maıntaınabılıty of 
a suit for the purpose 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the District Munsıf, 
Ponnani, dated 31st March, 1948, in O S. No. 413 of 1947. 


N. Sundara Azyar for Petitioner 
Respondents not represented 
The Court delivered the following 


TupGMENT.—This petition raises a question of the scope of section 6 of Madras 
Act V of 1947, which authorised entry into Hindu temples and the offer of worship 
therein by certain classes of Hindus who by custom or usage were previously 
excluded from such entry and worship. Section 3 of the Act declared the rights 
of excluded classes to enter into a Hindu temple and offer worship therein and also 
the right to bathe in any sacred tank situated within or outside the precincts of 
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the temple. The petitioner is the defendant in a suit filed by the respondents 
who have made no appearance on this petition "They are two Thias, one Nam- 
budırı Brahmin and two Nayars, who joined in a suit to enforce the right of 
entry into the temple and to bathe ın a tank attached to ıt ımpleadıng the peti- 
tioner as the defendant The petitioner pleaded that the temple was a private 
one belonging to his family and also znter ala that under section 6 the Court was 
bound to refer for the determination of the Provincial Government the question 
raised ın his written statement, vız , whether the place ın question was or was 
not a temple as defined ın the Act On a prelimmary issue the learned District 
Munsif held that section 6 was not a bar to the maintainability of the suit 


Section 6 reads as follows 


“€ If any question arises as to whether a place 1s or is not a temple as defined m this Act, the 
question shall be referred to the Provincial Government and their decision shall be final subject, 
however, to any decree passed by a competent civil Court ına sutt filed before ıt within six months 
from the date of the decısıon of the Provincial Government © 


It is argued that the section 1s silent as to when the question arises and that whether 
it arises before or after the institution of the suit, the question shall be referred 
to the Provincial Government According to the plaint allegations defendant 
put up a fence to stop the plaintiffs from entering the temple or tank , presumably 
therefore prior to the suit the defendant took the position that the temple and 
tank were the private property of his own family Section 6 appears to lay down 
an obligation on hım also, ın the circumstances, to refer the question as to whether 
the temple and the tank claimed by the petitioners as places of public worship 
and usage was or was not a temple as defined under section 2 (2) of the Act This 
obligation defendant failed to perform, nor has he taken any steps in this direction 
even after the suit was filed. It 1s argued ghat there 1s a mandatory duty cast 
upon the Court to make the reference to the Provincial Government and stay 
the present suit until their decision is 1eached __ If this position is accepted the stay 
of the suit will have to be continued still further as the decision of the Provincial 
Government 1s subject to a decree passed by a competent Civil Court in a suit 
filed within six months of the Provincial Government’s decision The learned 
District Munsif fully appreciated the absurd position which would result if he 
stayed the suit and made a reference to the Provincial Government. Section 6 
does not cast on the Court ın which a suit 1s filed to enforce rights created by Madras 
Act V of 1947 any obligation to stay such a suit and make a reference to the Pro- 
vincial Government to decide whether the place in dispute 1s or is not a temple. 
Section 6, as it appears to me, lays a mandatory obligation on the parties concerned 
ın a dispute, as to whether a place 1s or is not a temple, to refer it first to the Provin- 
cial Government and 1s designed to give the parties affected an easy remedy free 
from court-fee to assist them in the enforcement or resistance of rights claimed 
under the Act without compelling them to go to Court 


There appears to have been no suit notice issued by the plaintiffs to 
defendant before the suit was filed A iegrettable characteristic of such 
litigation is the absence of any preliminary correspondence between the lawyers 
on both sides with a view to bring the parties, if possible, together In this case a 
suit appears to have been filed by the plaintiffs without any notice of suit at all 
The result has been that the avenue of section 6 which ought and could have been 
explored before a suit was filed has been grossly neglected by both sides While 
deprecating the impulsiveness of the vakıl for the plaintiffs ın rushing to Court 
with this suit, I see no grounds for any interference with the order passed by the 
learned District Munsif which appears to me correctly to interpret the scope of 
section 6. ° 


It is noteworthy that ultimately under section 6 the authority to decide whether 

a place 1s or 1s not a temple ıs the Civil Court itself. In the present case it 1s extre- 

mely difficult to say who ought to have performed the obligation under section 6 

in the frst instance, whether plaintiffs on their rights to use the temple being obstructed 
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by the putting up of the fence or the defendant who obviously knew of the 
intentions of the plaintiffs to use the temple as places of worship in spite of his 
protests and obstruction Section 6 1s not an easy one to interpret but when the 
possible interpretations give one the choice between one which 1s reasonable, and 
one which is unreasonable and likely to involve a protracted delay which the framers 
of the Act could never have, ın my view, contemplated, the Court would be justified 
in giving the section the more reasonable interpretation which the learned District 
Munsıf has ın the present case given 1 find myself in complete agreement with 
the view he has taken of section 6 The petition 1s dismissed but with no order 
as to costs 


KS. ——— Petition dismissed. 
IN*THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR Justice HoRvviLL AND MR Justice BALAKRISHNA AYYAR 


Nıshtala Subrahmanya Somayajulu . Appellant * 
2 
Kannepallı Lakshmi Somı Devi Resbondent 


Provident Funds Act (XIX of 1925), section 5— Nomınee predecrasıng the subscriber— Whether nomination 
sill effective as to vest moneys in the heirs of the nomunee—Subscriber also dying prior to amendment of section 
5 wm 1946—Right if affected ı 

Where a person who was a subscriber to a Government Provident Fund, died before the 
amendment of section 5 of the Provident Funds Act in 1946 and his nominee, his wife, had also 
predeceased him, on the question whether his nommee’s heir was entitled to a succession certificate, 


Held, That since the nomination was never revoked at anv tıme, the result was under 
the section, the nominee became entitled absolutely to the money deposited in the Fund In the 
revised rules of 1935 there was norule to the effect that a predeceased nomuinee’s nomination 
became null and void as a result of the new rules 


Sstaramaswamy Patnatk v Venkatarama Rao Patnaik, (1944) 1 MLJ 198 and Mon Singh v Mothe 
Bat, (1935) 72 MLJ 790 ILR 59 Mad 855, followed 

The amendment made to section 5 of the Provident Funds Act in 1946 will not affect the 
heirs of the nominee as ıt has no retrospective effect 

Appeal against the order of the District Court, Vizagapatam, dated 31st 
August, 1948, m O P No 45 of 1948 


B V Ramanarasu for Appellant 
P Somasundaram and P Suryanarayana for Respondent 
The Judgment of the Court was delivered by 


Balakrishna Ayyar, 7 —The appellant ıs the brother of the respondent. Both 
of them are the children of one Anandaraya Şastrı, who was a Sub-Inspector of 
Police and a subscriber to the General Provident Fund. He nominated his wife, 
Satyavathamma, to receive the amount standing to his credit in the provident 
fund ın the event of his dying before the money was paid over to him , but Satya- 
vathamma predeceased him She died ın August, 1938, while Anandaraya Sastri 
survived till 8th March, 1946 The appellant applied for a succession certificate 
in the Court of the District Judge of Vizagapatam. The respondent who is his 
sister opposed the application claiming that she was entitled to the money. The 
learned Judge dismissed the application of the appellant and directed that a succes- 
sion certificate should be issued ın favour of the respondent Hence this appeal. 


Note 2 to rule 17 of the rules regulating the General Provident Fund as they 
stood ın 1926 provided, 

“ when a person named in a Form of Declaration dies before the subscriber, the Declaration 
shall, ın the absence of a direction to the contrary ın the Form of Declaration, become null and 
void in respect of that person “ 

It was therefore argued that as Satyavathamma predeceased the subscriber, the 
nomination ın her favour became null and void, that Satyavathamma got no 
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benefit under the nomınatıon form, and that therefore the respondent, vvho is her 
daughter cannot get the money which the subscriber had deposited in the provi- 
dent fund. This argument overlooks the fact that in 1935 the provident fund 
rules were revised and the previous rules expressly superseded In the rules framed 
In 1935 no clause corresponding to the Note just quoted 1s to be found That 
apart, section 5 of the Provident Funds Act as it stood at the time that Anandaraya 
Sastri died contained this provision, 


5 notwithstanding anything contained ın any law for the tıme bemg in force or 


any disposition, whether testamentary or otherwise, by a subscriber to, or depositor in, a Govern- 
ment or railway provident fund of the sum standing to his credit in the fund, or of any part 
thereof, any nomination, duly made in accordance with the rules of the fund, which purports to 
confer upon any person the right to receive the whole or any part of such sum on the death of the 
subscriber or depositor, shall be deemed to confer such right absolutely, until such, nommation 1s 
varied by another nomination a . 

The nomination made ın favour of Satyavathamma was not revoked at any time, 
and the result ıs that under that section she became absolutely entitled to the money 
deposited in the fund The respondent who 1s her daughter would therefore be 
entitled to this money 


This question was considered in Mon Singh v Moth: Batl, where it was ruled 
that, 


» “ the right to receive the money which was conferred by the provident fund rules meant a 


vested right in the money which passed to the heir of the nominee at his death ” 


This decision was followed ın Stiaramaswamy Painak v. Venkata Rao Patnaik? o That 
was a case where a person employed in a railway company had a deposit standing 
to his credit ın the provident fund He had nommated his first wife as the person 
entitled to the amount after his death The woman predeceased him, and he 
subsequently did not vary the nomination. It was held that the amount in 
deposit vested in the nominee absolutely An attempt was made in that case 
to make a distinction between nomination ın favour of a dependent anc nomination 
in favour of a person who was not a dependent ; but it was held that there was 
no substance in such a distinction 


It was argued that on the death of the nominee it must be deemed that the 
nomination had been revoked ; but no authority fo. such a view can be found 
either m the Act or the rules On the other hand, the language of the section 
which has just been referred to 1s very clear that notwithstanding the death of the 
nominee the right would vest in him absolutely. The amendment made in 1946 
to the Provident Funds Act does not affect the present case, since it is not retros- 
pective in its operation The proviso to sub-section 3 of section 5 of the amended 
Act makes it clear that the amendment 


“ shall not affect any case in which before the said date any sum has been paid or has unde- 
7 rules become payable ın pursuance of any nomination duly made in accordance with those 
rules ” b 
The amendment came ınto force on 18th April, 1946, and Anandavaraya Sastri 
died on 8th March, 1946. 


It was finally argued that the respondent was not entitled to a succession 
certificate in her favour, as she was only a respondent and had made no independent 
application in her own behalf, but in view of the fact that ın her counter which 
is a verified statement she has included a prayer that a certificate might be issued 
in her favour—and that all the parties were before the Court,—this objection 
becomes an extremely technical one There is nothing to be gained by setting 
aside the order of the learned District Judge and directing the respondent to file a 
fresh application ; the result is bound to be the same Tn the circumstances there 
15 no need to interfere with the order of the learned District Judge. 


The appeal is therefore dismissed with costs 


K.C. Appeal dismissed, 
7777(774£.7€———————————————— 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTicE RAGHAVA Rao. 


Chunduru Krishnayya . Appellant * 
2 
Kollur1 Subba Rao and another . Respondents. 


. Promssory note—Promissory note executed by lawful guardıan—Debi binding on_minor’s estate—Surt by 
endorsee of the promıssory note—Suit on promissory note without assignment of debt—Whether promissory note 
could itself be sued upon or only the debt evidenced thereby. 


There 1s noth.ng ın principle which renders the analogy of the Full Bench ruling in Marutha- 
muthu Nawker v Kadir Batcha Rowther, (1938) 1 ML J 378 I LR. 1938 Mad 568, inapplicable to 
a case of a suit by the endorsee of a promissory note executed by the guardıan-de jure of a minor 
and the only question 1s whether the actual wording of the endorsement precludes relief to the 
plaintiff on the basis of the debt apart from the promissory note The fact that the endorsement 
bears no stamp such as ss required ın law for the debt to be validly assigned 1s not a conclusive 
circumstance 


Obuter Although the proposition that the dıstınctıon between a suit on a promissory note 
executed by a lawful guardian of a minor for a debt binding on his estate and a suit on the 
debt evidenced thereby 1s merely verbal and not of substance, requires some qualification in 
certain cases, the court must, where such qualification is not called for accept the proposition asa 
rule of sound common sense and substantial justice 

Appeal agaist the decree of the Court of the Subordinate Judge, Bapatla» 
in A S No. 202 of 1945, preferred against the decree of the Court of the District 


Munsif, Ongole, m O.S No 318 of 1944. 
V. Subrahmanyam for Appellant 
K. Umamaheswaram, K Ramaseshayya and K Kanmah for Respondents 


The Court delivered the following 


JuDGMENT —In this case two interesting questions of law have been argued 
before me at some length, wz, (1) whether a promissory note executed by a lawful 
guardian of a minor for a debt binding on his estate can itself be sued upon or 
only the debt evidenced thereby can be sued for, and (2) whether an endorsee 
of such a promissory note can without any assignment of the debt sue on the pro- 
mıssory note for the iecovety of the debt evidenced thereby 


The Courts below dismissed the suit out of which this second appeal arises. 
The plaintiff has appealed The ground of the dismissal of the suit by the Courts 
below is that although by means of an amendment of the original plaınt the plaintiff 
has raised the case of relief on the basis of the debt quite apart from and ın addition 
to the promissory note basis, the endorsement of the promissory note does not fer 
se carry with it the rıght to recover without an assignment of the debt itself which 
there 1s not It is common ground before me that if this suit is to be decreed the 
case must go back to the lower appellate Court for a determination of the exact 
amount due on an application of the Madras Agriculturists Relief Act which was 
not done by the Courts below. 


On the first pomt the appellant’s learned counsel relies on the observations 
ın the judgment of a Full Bench of this Court delivered by Ramesam, J , in a case 
reported ın Satyanarayana v Mallayyat. The observations are at page 742 of the 
report and are as follows :— 


“Tt was suggested that ın such a case the suit should be on the debt and not on the note. 
But this seems to be a merely verbal distinction and not one of substance; Krishna Chettiar v. 
Nagamania Ammal?. A note is only evidence of a debt It is true that in the case of insufficiently 
stamped promissory notes parties are not allowed to fall back upon the debt where the debt and 
the making of the note were simultaneous. Such a principle ıs necessary to protect the interests 


of public revenue İt 1s not necessary to extend the principle beyond such a case”, 


The respondents’ learned counsel relies, as against the appellant’s argument founded 
on these observations, on the adverse comment made on them by Varadacharıar, J., 
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in Narayanarao v Venkatapayya?, to the effect that ıt seemed to his Lordship too 
sweeping to say that for all purposes the distinction was unsubstantial To take 
one instance, his Lordship stated, the difference would be very material when the 
Court 1s called upon to apply the provisions of sections 120 and 121 of the Negotiable 
Instruments Act The learned advocate for the responients has also drawn my 
attention to the ruling of a Full Bench of five Judges of this Court in Stvagurunatha 
v Padmavath:?, as shaking the authority of the Full Bench of three Judges reported 
in Satyanarayana v Mallayya® 


With reference to the first of these submissions of learned counsel I am of 
opinion that although the proposition of Ramesam, J , docs require qualification 
in certain cases as instanced by Varadachariar J, the Court must, where such 
a qualification is not called for, accept the proposition as a rule of sound common- 
sense and substantral justice Understood ın this sense the view of Ramesam, J , 
18 not, in my opinion, hable to rejection merely because of the observations 
of the learned Chief Justice ın the Full Bench decision reported ın Pundartkakshayya 
v Sreeramulu*, on which strong reliance has been placed for the appellant 
may point out in this connection that the decisionin Safyanaayanav Mallayya3, 1s 
referred to at page 252 of the report of the case ın Pundartkakshayya v Sıceramulu*, 
but without any disapproval whatsoeve1 


With reference to the second of the submissions made by Mr Umamahes- 
waram, I am perfectly clear that ıt ıs erroneous because what the Full Bench 
of five Judges did in Stvagurunatha v Padmavathı?, was to overrule Satyanarayana 
v Mallayya3, not at all on the point at present under discussion but on another 
point altogether, viz, whether the Court can look into the surrounding circum- 
stances when deciding whether the maker of a promissory note has executed it 
as the agent or 1epiesentative of another so as to exclude personal lability on his 
own part 

So much with reference to the first question ın this appeal on which I do not 
find ıt necessary however to express my final opinion in view of the conclusion 
which I have arrived at on the second question 


On this second question Mr Umamaheswaram for the respondent urges that 
a Full Bench of this Court has ruled in Maruthamuthu Nawcker v Kadir Batcha Rowther*®, 
that the endorsee of a promissory note executed by the managing member of a jomt 
Hindu famıly is limited to his remedy on the note and 1s not entitled to sue the 
non-executant copaiceners on the ground of their lability under the Hindu law, 
unless the endorsement 1s so worded as to transfer the debt as well, and the stamp 
law 1s complied with and that since the wording of the endorsement ın the present 
case does not cover the debt as apart from the promissory note and the endorse- 
ment does not comply with the requirements of the stamp law, the plaintiff must 
of necessity fail There is nothing in principle which renders the analogy of the 
Full Bench ruling applicable to the present case which is one of a suit by the 
endorsee of a promissory note executed by the guardıan-de jure of a minor and the 
only question 1s whether the actual wording of the endorsement, Exhibit P 1 (a), 
precludes relief to the plaintiff on the basis of the debt, apart fron the promissory 
note In my opinion, the wording 1s susceptible, although perhaps by a slight 
stretch which I am prepared to make, if necessary, ın the interest of justice, of 
the view which I am taking, wz, that the parties intended thereby that the debt 
should stand assigned so that it might be recovered from the party hable and that 
the liability not merely on the promissory note but on the debt evidenced thereby 
as well should be enforced by the endorsee. Mr Umamaheswaram contends 
that that could not be the mtention because the endorsement bears no stamp 
such as 1s required ın law for the debt to be validly assigned. I do not consider 
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that circumstance by any means conclusive That can only involve the appellant 
in the necessity to pay the requisite stamp duty and penalty on Exhibit P. ı (a) 
which the appellant ıs quite ready and willing to do. The amount will be found 
by the appellant within a month peremptorily, failing which, the second appeal 
will be dismissed with costs. On his dong so there will be a remittal of the case 
to the trial Court for the due scaling down of the debt and for the passing of a fresh 
decree. The trial Court when hearing the case under this order of remittal that 
I am-making will make due provision for the costs of the proceeding that has to 
7 place before ıt for the purpose of determining the amount due as on a scaling 
own 


Each party shall bear his own costs ın all the three Courts No leave 


The case having been posted to be mentioned this day the Court passed the 
following Order — 


Court fee paid on the memorandum of second appeal as also on the memo- 
randum of appeal to the lower appellate Court will be refunded Since the 
endorsement of the promissory note falls under Article 50 of the schedule to the 
Stamp Act a fixed stamp duty of Rs 7-8-0 shall be collected together with the 
penalty due Time for payment will be one month from today. 


VPS Appeal Allowed Case remitted to trial Court on 
—— payment of requisite penalty. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr Justice RAGHAVA Rao 
Sri Muthangı Butchi Ramayya . Appellant * 


ö, 
Guırala Venkata Subbarao and others Respondents 
Partition Act (IV of 1893), $ 4-—Applicabtl1y—Conditrons—Share-holder-defendants not availing 


themselves of the chance io buy up the share of the transferee-plaintrff—Claim of son of one of such share-holders 
an a subsequent surt by him to buy up the share of the transferee— Maıntaınabılıty 


For section 4. of the Partition Act to apply there must be a suit at the instance of a transferee of 
a dwelling-house for partition , and then, if any member of the family berng himself a share-holder 
in respect of the dwelling-house, undertakes to buy the share of the transferee-plaıntıff, the Court 
shall make a valuation of such share m such manner as it thinks fit and direct the sale of such 
share to such share-holder 


Where ın a prior suit by the transferee, the share-holder-defendants were given the chance 
to buy up the share of the transferee but they did not avail themselves of ıt, ıt 1s not open to a 
son of one of such share-holders to claim in a subsequent suit by him to buy up the share of the 
transferee 


The equity of a statute cannot override sts plain language 

Satyabhama v Jatındra Mohun, ATR 1929 Cal 269 , Laxmanv. Mt LahanaBa, AIR. 1937 
Nag 4, distsnguished 

Appeal against the order of the Court of the Subordinate Judge of Rajahmundry, 
dated 15th December, 1947, and made in AS No 156 of 1947, preferred against 
the decree and judgment of the Court of the District Munsif of Rajahmundry, 
dated 7th February, 1947, and made ın O.S No 33 of 1946 


M S Ramachandra Rao and M Krıshna Rao for Appellant 
Y. Suryanarayana for Respondent 


The Court delivered the following 


TUDGMENT —The appellant before me was the sixth defendant ın the original 
suit which was laid for recovery of a one-tenth share out of a two-third share of a 
whole property of the other one-third of which the sixth defendant had become 
owner by virtue of a Court auction purchase of the interest of one Krishna Rao, 
a member of the family of the plaıntıff and the other defendants to the present 
suit, by the sixth defendant himself as his execution creditor. After the purchase, 
the sixth defendant ın fact“filed his own suit for partition and recovery of his one- 
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third share in the right of Krishna Rao and before the final decree in that suit vv: 
actually passed, defendants 1 to şın the present suit, of whom the second defendaı 
is the father of the plaıntıff in the present suit, applied to buy up the share of tk 
present sixth defendant who was the plaintiff ın the former suit, under the provısıo 
of section 4 of the Partition Act Defendants 1 to 5 in fact were given the chanc 
to buy up the share in accordance with the provision of that section of the Ac 
but, they did not avail themselves of it “The present plaintiff who is the responder 
before me, claims that he 1s entitled to assert his own right to buy up the shai 
of the present sixth defendant by force of the provision of section 4 of the Ai 
which, according to him, confers upon him an individual right of his own irre; 
pective of the rights of his father the second defendant or of the other membe 
of his branch of the family who were parties to the former action 


This claim of the plaintiff is answered by the sixth defendant ın a two-fol 
way , firstly, by saying that there is no individual right as 1s sought to be asserte 
” by the plaintiff who must be held bound by the conduct of his father, the secon 
defendant, who actually along with his brothers did not avail himself of the rig 
given by the decree in the former suit under section 4 of the Partition Act anc 
secondly, by saying that the present suit 1s not within the purview of section . 
of the Partition Act and that consequently there 1s no right such as is claimed by th 
plaintiff which can be asserted by hım The learned District Münsif who trie 
the suit gave effect to both the pleas which were made by the sixth defendant an 
accordingly dismissed the suit as against him. On appeal taken to the Subord: 
nate Judge he rejected both the pleas and decreed the suit 


Both the points taken ın the original suit by the sixth defendant are repcate 
here by his learned counsel , but, it is not necessary for me to deal with the firs 
of them, as on the second I have come to the distinct conclusion that the plaintiff 
respondent must fal The view that I take of the section is that there must bi 
a suit at the mstance of a transferee of a share of a dwelling-house for partition an 
then, ıf any member of the family bemg himself a share-holder ın respect of th 
dwelling-house, undertakes to buy the share of the transferee-plaintiff the Cour 
shall make a valuation of such share ın such manner as it thinks fit and direc 
the sale of such share to such share-holder This is the view which necessarily follow 
on the language of the section, and, if effect were given to the language, as indeec 
has been done in a Bombay case reported in Khanderao Dattatraya v Balakrishn 
Mahadev!, there is no doubt but that this appeal must succeed and the plaintif 
must fail as there ıs no suit by a stranger-purchaser of a share here and now. Iti 
said, however, by Mr. Suryanarayana the learned counsel for the respondents 
that there are two other decisions, one of the Calcutta High Court and the othe 
of the Nagpur High Court, reported respectively in Satyabhama v. Jatındra Mohan? 
and Laxman v Mt Lahana Ba3, which support what has been described ın thi 
latter of the two decisions as a more liberal interpretation of the section on whick 
he is placing reliance I have examined the two decisions and I do not think 
that they afford any real assistance to the learned counsel for the respondents witk 
reference to the contention that he has advanced, namely, that although there is nc 
suit now and here by a stranger-transferee of a share, his client may be allowed tc 
buy up the sixth defendant’s share on the spirit, if not on the letter of the section. 
Even without deciding that a more liberal construction of the section is permissible 
than 1s warranted by its letter as virtually held ın those cases, I am still of opinion 
that the present case can well be distinguished from them on the facts. In fact, 
neither of the cases actually dissents from the case in Khanderao Dattatraya v. 
Balakrishna Mahadeo1 "The Nagpur case makes no reference at all to the Bombay 
case while the Calcutta case which refers to it does not disapprove of it but only 
distinguishes it In both the cases there is one peculiar feature which distinguishes 
them from the case before me, vız, that the stranger-transferee happened in those 
cases himself to apply for partition with the result that ıt became open to the Court 
Tus. ” ee ee m m 
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iotionally and virtually to iegard him as plaintiff and thereafter to regard the 
rıgınal plaintiff as himself or herself entitled to ask for the relief under section 4 
m the basis that there was a suit in the eye of law by the stranger-transferee himself 
or a partılon Iam not sure that this sort of strain put upon the situation ın those 
ases was rightly put Itis hardly necessary for me however to pronounce on the 
xact soundness ın this respect of the two cases which, as I have pointed out, are 
n the view of facts taken therein distinguishable The case before me does not 
ccordingly attract the Calcutta or the Nagpur case 1 may state however that the 
1ew of law taken by the learned Chief Justice in the Bombay case seems to my 
nınd, if I may say so with respect, to be the only sound view possible, which 
ccords with the spirit as well as the letter of the section and which, unlike the 
ıew taken in the Nagpur and Calcutta cases does not extend the spirit of the 
ection beyond its letter. The equity of the statute, as it 1s sometimes called 
annot override its plain language and the contention of the respondents’ learned 
ounsel must accordingly be repelled 


In these circumstances, I have no hesitation in reversing the yudgment and 
lecree of the lower appellate Court on the basis of my.decısıon on the point which 
_have dealt with, and in allowing the Civil Miscellaneous Appeal and restoring 
he decree of the trial Court with costs to the appellant throughout 


No leave 
VS —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


”RESENT —Mr Justice SUBBA Rao AND MR Justice KRISHNASWAMI NAYUDU. 
& M S Kumarappa Chettiar .. Appellant * 

0 
Che Official Receiver, West Tanjore . Respondent. 


Letters Patent (Madras), clause 15—Order refusing leave to file Letters Patent Appeal against 
tdgment of single Fudge in second appeal—If appealable 


An order refusing leave to appeal under the Letters Patent against the judgment of a single 
udge ın second appeal is a part of the judgment ın the second appeal itself, and against such an 
rder there 1s no appeal under clause 15 of the Letters Patent € 


Balu Harshet Shetye v Shri Krishna Govind Kulkarnt, (1929) ILR. 54 Bom 331, Anumanchz 
tamanayya v Thubatı Kotayya and another (1929) 57 ML J 398 and Mangalam Govında Rao, In re, 
1935) ILR sg Mad 293, followed 

Appeal against the order of the Hon”ble Mr Justice Satyanaravana Rao, 
lated gıh August, 1948, refusing leave to file a Letters Patent Appeal against his 
udgment in A A A O No 31 of 1946, preferred to the High Court against the 
wrder of the District Court, West Tanjore, dated 3rd September, 1945, and made 
nGMA No 42 of 1944, preferred against the order of the Court of the Subordı- 
1ate Judge of Tanjore, dated 12th August, 1944.and made in OP No 139 of 1942, 
nIP No 2 of 1939 


V V Srinvasa Aryangar for Appellant 
N Rajagopala Atyangar for Respondent 
K Bashyam Azyangar for the Madras Advocates’ Association 


The Judgment of the Court was delivered by 


Krishnaswam: Nayudu, 7 —This is an appeal against the refusal of leave to file 
1 Letters Patent Appeal against the judgment of a single Judge ın second appeal. 
The appellant was the respondent in CMSA No 31 of 1946, which was heard 
xy Satyanarayana Rao, J ‘The appeal was allowed and on the motion of the 
:ounsel who appeared for the appellant herein for leave to file a Letters Patent Appeal 
against his judgment leave was refused As against the refusal this appeal is now 
iled. Notice of this appeal was ordered to the respondent and to the President 
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of the Madras Advocates’ Association probably, for the reason that this involve: 
a matter of interest to the legal profession and the litigant public An objectior 
is taken that no appeal lies against the refusal of leave by the second appellate 
Judge The learned counsel for the appellant argues that he is entitled to file 
an appeal as this is an appeal against the judgment of a single Judge under clause 
15 of the Letters Patent and the order refusing leave is not part of the yudgmen 
itself ın second appeal and ıs independent of it and that therefore the appeal hes 
It 1s an accepted principle of law and also laid down by the Privy Council tha 
a right of appeal ın every matter must be given by the enacted law or equivalen 
authority and does not lie unless given by any express legislative enactment Wi 
have had to consider whether the appellant 1s entitled to file an appeal under an: 
legislative enactment and the only provision relied upon by the appellant 1s claus: 
15 of the Letters Patent It was further argued that so far as the granting or refusin; 
of leave was concerned the Judge should use independent discretion and such dis 
cretion must be exercised judicially and that in this case there was no such exercısı 
of that independent discretion and therefore the appellant was entitled to hav 
the question examined whether the learned Judge was right ın refusing to gran 
leave to file a Letters Patent Appeal Mr K Bashyam on behalf of the Advocates 
Association argued that the order granting or refusing leave is not a judgmen 
or part of the judgment passed ın the exercise of appellate jurisdiction ın respec 
Of a decree or order made ın the exercise of appellate jurisdiction by a Court subjec 
to the superintendence of the said High Court and only judgments that are passec 
in the exercise of the appellate jurisdiction ın respect of a decree or order mad 
in the exercise of appellate jurisdiction by a Court subject to the superintendenc 
of the said High Court are appealable; and that the order declaring that th 
case 1s not a fit one for appeal 1s not part of that judgment and ın any event not: 
judgment passed ın respect of a decree or order made ın the exercise of appellatı 
jurisdiction by a Court subject to the superintendence of the said High Cour 
and as such the order refusing or granting leave ın so far as ıt is concerned 1s : 
judgment by itself of a single Judge against which there 1s a right of appeal unde 
clause 15 of the Letters Patent ‘The second contention of Mr Bashyam ıs tha 
this restriction as regards the right of appeal as against the judgment of a singl 
Judge in a second appeal was introduced by an amendment of şid November 
1927 and of 12th December, 1928, and since being an amendment restricting th 
right of appeal which existed prior to the amendment, Courts should view vvitl 
favour the right of the appellants to file an appeal since the original right has bee: 
restricted by way of an amendment 


As regards the first contention the learned counsel pointed out that there ar 
two Bench decisions against the maintainability of the appeal, namely, the case 
ın Anumanch Ramanayya v Thubatı Kotayya and another’ and İn the matter of Mangala 
Govinda Rao? Apart from this we are unable to agree with the contention of th 
learned advocate that the order granting or refusing leave, that 1s, the order declar 
ing whether the case 1s a fit one or not for appeal ıs not in respect of a decree o 
order made in the exercise of appellate jurisdiction by a Court subject to the super 
ıntendence of the said High Court or is independent of the judgment passed in . 
second appeal ‘The judgment in a second appeal is passed in the exercise of th 
appellate jurisdiction of the High Court and it 1s ın respect of a decree or orde 
made in the exercise of appellate jurisdiction by a Court subject to the superin 
tendence of the said High Court and the question whether the judgment passe 
by the High Court in a second appeal against the appellate judgment of a subord: 
nate Court 1s one which ıs fit to be taken up for appeal or not cannot but forr 
part of the judgment itself The High Court in a second appeal has to conside 
whether the decree or judgment passed by the subordinate Court in the exercis 
of its appellate jurisdiction is correct or not and whether ın its view the yudgmer 
so passed ıs one which can be conclusive or one which can be taken up by way of 
further Letters Patent Appeal The order refusing or granting of leave cannc 


> 
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be independent of the judgment itself ın so far as that order could only be passed 
on the merits of the appeal itself and as such ıt 1s not independent of the judgment 
but only a part of 1t, for, in coming to a conclusion whether ıt 1s a fit case for granting 
leave the second appellate Judge has only again to go into the merits of the appeal 
which appeal itself ısın respect of the merits of the case and the case being ın respect 
of a decree or order passed by a subordinate Court ın the exercise of its appellate 
jurisdiction ‘This aspect was considered by a Bench of the Bombay High Court 
ın Balu Harshet Shetye v Sri Krishna Govind Kulkarni, and we are ın agreement with 
the observations of Justice Murphy "The following are his observations — 

“€ Tt ıs clear that the intention of the amendments was to make such judgments final, where 
the condition for a further appeal does not exist, and that to allow an appeal from a refusal 
to make the declaration would defeat its object, for the ground of such an appeal against a 
refusal could only be something to be found ın the judgment appealed against But I think the 
clause itself contains the prohibition Matters mentioned within the brackets already referred to 
are excepted from the positive provisions of the clause, and if a refusal to make the required decla- 
ration amounts to a judgment or order, it is a judgment or order made ın the exercise of appellate 
jurisdiction in respect of a decree or order madein the exercise of appellate jurisdiction by a 
Court subject to the superintendence of the High Court I am not overlooking the fact that it 1s 
the refusal to make the declaration after the single Judge’s judgment has been recorded which is 
sought to be appealed against, but the declaration required 1s that the “ case is a fit one for 
appeal’’ which 1s in effect a part of the judgment on the merits of the case passed ın second 


appeal ” 
We are, therefore, of the opinion that the order refusing leave ın this case 1s a part 
of the yudgment itself against which there is no appeal under clause 15 of the Letters 
Patent This question was considered ın Anumancht Ramanayya v Thubatı Kotayya and 
another?, where ıt was held that no appeal lies under clause 15 of the Letters Patent 
against the refusal of a single Judge of the High Court to grant leave to appeal from 
the judgment passed by him ın a second appeal In Mangalam Govinda Rao, In re’, 
their Lordships held that the order of a smgle Judge of the High Court refusing 
to grant leave to appeal even if ıt could be regarded as a judgment under the first 
part of clause 15 of the Letters Patent, an order to a different effect by a Division 
Bench on appeal therefrom would not suffice to give the applicant a right of appeal 
against the second appellate decree because under the second part of the clause 15, 
the second appellate decree will be appealable only on a certificate granted by the 
Judge who heard the second appeal Tn that case the second appeal was dismissed 
and after the dismissal of the second appeal the petitioner applied to the same 
learned Judge by an independent petition for leave to file an appeal under the 
Letters Patent He dismissed ıt Another petition was filed asking for review 
which was also dismissed and the petition before the Bench was that the petitioner 
may be granted leave to appeal against the judgment of the Judge who heard the 
second appeal despite His Lordship’s refusal to grant leave In the circumstances 
it was held that the certificate bemg a condition precedent to the filing of the appeal 
the appeal was not maintainable There 1s a similar provision in the Supreme 
Court of Judicature Act of 1873 and under section 45 of the said Act it is provided 
that the determination of such appeals respectively by such Divisional Courts shall 
be final, unless special leave to appeal from the same to the Court of Appeal shall 
be given by the Divisional Court by which any such appeal from an inferior Court 
shall have been heard Though the language of clause 15 of the Letters Patent 
and section 45 of the Supreme Court of Judicature Act, 1873, are not identical the 
principle that unless the Judge who hears the appeal certifies or declares it as a 
fit one to be taken up in appeal no appeal would lie 1s common to both the enact- 
ments In Kayv Bnggs*, the Court of Appeal held that 

“€ Where a Divisional Court has refused special leave to appeal under section 45 of the 


Judicature Act, 1873, from their decision given in an appeal from a County Court, the Court of 
Appeal has no jurisdiction to hear an appeal from such refusal ” 


and Lord Esher, Master of Rolls observed that the practical effect of overruling 
the discretion would be to allow an appeal ın every case because the facts of each 
case would be brought before the Bench ın order to enable them to decide whether 


— 
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or not the discretion exercised by the Judge who heard the appeal should be over- 
ruled and that the real meaning of section 45 was to confine the power to give 
leave to appeal absolutely to the Judge who heard the appeal Sımılar would be the 
effect 1f the contention of the appellant ıs to be upheld It would be impossible 
for the Bench to consider whether the exercise of the discretion by the Judge who 
refused the grant was judicial without going into the merits of the appeal itself 
and that would amount to hearing the second appeal and passing its own judgment 
against the judgment of the second appellate Judge which should be final by virtue 
of the provision ın clause 15 of the Letters Patent The learned counsel for the 
respondent referred to the simular principle that has been adopted ın appeals under 
section 205 of the Government of India Act Pashupatı Bhartı v The Secretary of 
State for India’ and Guba v The Honourable The Chef Justice and Judges of the High 
Court, Lahore?, were the authorities relied upon where it was held that a certifi- 
cate under section 205 of the Government of India Act was a necessary condition 
precedent to all appeals to the Federal Court and if a High Court refuses to grant 
a certificate ıt 1s not for the Federal Court to enquire into the reasons for refusal 
against which no appeal lies to the Federal Court, and that the Federal Court 
cannot question the refusal of a High Court to grant a certificate or investigate 
the reasons which prompted the refusal The language of the clause 15, Letters 
Patent, ıs clear and unambiguous ın asmuch as tt states that an appeal shall lie to 
the said High Court from the judgment of one Judge of the said High Court made 
ın the exercise of appellate jurisdiction ın respect of a decree or order made ın the 
exercise of appellate jurisdiction by a Court subject to the superintendence of the 
said High Court only where the Judge who passed the judgment declares that the 
case 1s a fit one for appeal "The declaration by the learned Judge that the case 
is a fit one for appeal 1s a condition precedent to the maintainability of the appeal 
and that condition being absent in this case no appeal would lie 


The other contention of Mr. Bashyam that this condition was introduced 
by way of an amendment to what was originally an unrestricted right of appeal 
does not appeal to us since His Majesty thought ıt fit to introduce the amendment 
with a view to alter the then existing law and this argument far from being ın favour 
of the appellant would support the respondent’s contention that the intention 
is clear that the existing law was to be altered and the unrestricted right of appeal 
must be restrained by a certain condition, the condition being a declaration by the 
Judge that the case 1s a fit one for appeal Obviously, the object of this amend- 
ment is to prevent unnecessary appeals after the case was heard by two Subordı- 
nate Courts and a Judge of the High Court has applied his mind as to the correct- 
ness or otherwise of the judgment of the Courts below The language of the amend- 
ment 1s clear and if it was the intention of the framers of the amendment, provision 
similar to that contained 1n section 75 (3) of the Provincial Insolvency Act would 
have been introduced where the power to grant leave is conferred both on the 
original Court and on the appellate Court In Ex parte Stecenson®, which was a 
case under the Housing of the Working Classes Act, 1890, the Judge at Chambers 
refused to grant leave under schedule II, clause 26 (a) of the said Act, ıt was held 
by the Court of appeal that in the absence of the leave no appeal lay We are in 
agreement with the following observations of Fry, L J , in that case 

€ "The object clearly was to prevent frivolous and needless appeals İf, from an order refusing 

leave to appeal, there may be an appeal, the result will be that, ın attempting to prevent needless 
and frivolous appeals, the Legislature will have introduced a new series of appeals with regard to 
the leave to appeal” ‘ 
In the absence of any such provision we see no reason to infer something which 1s 
not contained ın the language of the statute. We will be frustrating the object 
of the amendment ıf we are to concede the argument on behalf of the appellant. 
In the result, we hold that this appeal 1s not mamtamable and ıs dismissed ‘The 
appellant will pay the costs of the party respondent 


VS — Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — ME Justice SOMASUNDARAM. 
Ahamed Abdul Sukkoor .. Petitioner” 


-0 
“Vallabhadas Kanjı Firm and others .. Respondents. 


Cıwl Procedure Code (V of 1908), Section 151—İnherent Powers—Stay of proceedings—Court other than 
High Court, whether could exercise 


Where the lower Court ordered stay ın a suit for damages for malicious and wrongful mstitution 
of insolvency proceedings on the ground that the existence of plaintff’s lability to the defendants 
was itself the subject of appeals before the High Court, on the question whether a Court other 
than a High Court could invoke power under Section 151 of the Civil Procedure Code and stay 
the suit, 


Held, that there was no reason why the powers should be restricted to the High Court. 
The word ‘court’? in section 151 1s wide enough to include any court and that in the cırcum- 
stances, the order of stay passed by the lower Court was well within its competence 


Case-law reviewed. 


Petition under section 115 of Act V of 1908 praying that the High Court will 
"be pleased to revise the order of the Court of the Subordinate Judge of Comnbatore 
in 1. A No 159 of 1948, n O S No 8 of 1946 


R. Rangacharı for Petitioner 
Respondent not represented. 
The Court delivered the following 


+ Jupcmenr —This petition 1s by the plaintiff aginst the order of the Subordinate 
Judge of Combatore in I. A. No 159 of 1948, in O S. No, 80 of 1946 of his file 


The plaintiff has filed this suit against the respondents for damages for malicious 
and wrongful institution of insolvency proceedings against him by the defendants. 
I. P. No 20 of 1942 was filed by the defendants against the plaintiff and the same 
was dismissed on the ground that no debt was payable by the plaintiff to the defen- 
.dants The defendants thereupon filed two suits, O. S Nos 132 and 133 of 1945 
against the plaıntıff for the recovery of the sums due under the contract Thetwo 
suits were dısmıssed on the ground that the contracts were of a wagering character. 
The defendants have filed appeals against the decision ın the two suits and they 
are A. S Nos. 164 and 188 of 1948 pending in this Court. "This suit, as already 
stated, 1s for recovery of damages for mstituting the solvency proceedings. One 
of the questions that will have to be determined in this suit will be whether any 
sum was due by the plaintiff to the defendants, and the question whether the defen- 
dants were justified or had reasonable or probable cause for instituting the msolvency 
proceedings will depend largely on the liability or otherwise of the plaıntıff to 
the defendants This latter question 1s now pending decision ın the appeal As 
pointed out by the learned Subordinate Judge, a good deal of time will be 
saved by the decision of that question by this Court 


Apart from this, as the learned Judge has stated in paragraph 8 of his judg- 
-ment that if on the evidence to be adduced, the Court comes to a different conclu- 
sion on the question of indebtedness of the plaintiff, ıt will lead to conflict of deci- 
sions There ıs no doubt therefore that the ends of justice require that the suit 
should be stayed pending the decision of the appeals by this Court. 


But it is contended by the learned advocate for the petitioner that under sec- 
tion 151, Civil Procedure Code, the lower Court has no power to stay such proceed- 
ings. His contention is that either section 10 applies or if it does not, section 151 
does not apply In Balayırao v Natesa Chetit®, and Romarappa Goundan v Ramaswami , 
Goundan?, Yahya Ali, J, has held that the High Court has jurisdiction under 

KM AŞ 
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section 151, Civil Procedure Code, to stay the trial of a suit out of which the 
proceedings ım the High Court do not arise. In Balayrao v. Natesa Chetti, the 
learned Judge has held that the: 

“ only limitation that can be placed upon the exercise of jurisdiction would be that the apphcant 
has no other remedy available to hım in law which he can seek in a competent cıvıl court ” 

and points out that if he can get a particular suit stayed under section 10, he 
must adopt that remedy and if he does not adopt that, we were not entitled te 
invoke the provisions of section 151, Civil Procedure Code The other condition. 
for the application of section 151 is that the ends of justice require it, or it must 
be to prevent the abuse of process of Court. 


The learned advocate for the petitioner does not dispute the correctness of the 
decision but his contentions are (1) that the High Court only has such power 
in the course of other proceedings pending before it and (2) that such power does 
not vest in the lower Court. He relies for this and bases his contention on Karuppayya 
v. Ponnusamı? İn that case it was contended that the High Court has extraordinary 
powers, which powers it derives from the Supreme Court "The learned Judge- 
in that case has held that such extraordinary powers are vested in the High Court 
in the exercise of its original jurisdiction and so far as the appellate or revisional. 
jurisdiction 1s concerned, ıt can only apply such law or equity and rule of good 
conscience as would be applied by the mofussil Court. In short, ın that particular 
case, the learned Judge held that the High Court has no greater power than that 
conferred on the mofussil Courts under Order 39 As already stated it 1s not 
disputed that the High Court has powers to stay under section 151 and if so I 
see no reason why such powers should be restricted to the High Court alone The 
word “ Court ” used in section 151 is wide enough to include any Court under 


the Code. 


Another contention 1s that such powers are exercised by the High Court only 
in the course of proceedings pending before it. No doubt in the decisions of 
this Court referred to above, such power has been exercised only ın the course 
of proceedings pending before it, but there 1s nothing either in the Code or in 
those decisions to warrant a limitation to that exercise No authority is cited in 
support of this contention. On the other hand Mulchandv Fiwandas*, referred to by 
learned counsel and the observations ın Hukumchand Bord v Kamalanand Singhe, 
show that under section 151 the lower Court can exercise such powers In the result. 
I hold that the order passed by the lower Court was well within its competence. 
İt is a just and reasonable order and I see no reason to interfere with it. 


I must say that the learned advocate for the petitioner has been very fair 
in placing before me all the decisions against him though the respondent was ex" 
parte. The petition is dismissed. 


K.C. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice SATYANARAYANA Rao, AND MR. Justice VISWANATHA 


SASTRI. 
Krishnammal . Appellant * 
0, 
R. Lakshmı Ammal . Respondent 


Succession Act (XXXIX of 1925), Section 3'71—Deceased ordinarily resident in Trivandrum with no fixed 
residence ın British İndia “Government securities held by the Reserve Bank of India (Public Debt Office), 
Madras— Jurısdıctıon of Madras Hıgh Court to grant succession certyficate—Potnt of tame when property should 
be found to be within jurisdiction to confer yürisdiction—Assıgnee of debt from heir of deceased—If entitled to 
apply for succession certificate—Situs of debts—Test 

The first part of section 371 of the Succession Act (1925) must necessarily refer to ordinary resı- 
dence within the jurisdiction of a British Indian principal Civil Court of original jurisdiction When 
the section refers to the deceased having no fixed place of residence 1t must also refer to residence 
ın British India, as the same words “‘ resided * and ‘‘ residence ” occurring ın the section must receive 
the same interpretation in the absence of anything to ındıcate the contrary Accordingly where 
the deceased had no fixed place of sesidence ın British India at the tıme of his death (though he 
had such a residence ın Trivandrum) the Court within whose jurisdiction any part of the property 
of the deceased may be found has jurisdiction to grant a succession certificate 


Observations of West, J ,1n Mar Ibrahim Alikhan v Zıaulunıssa Ladh Begum Sahab, (1887) IL R. 
12 Bom 150, considered to be obiter and not followed 

Sr: Goswami Gopal Lal v Sri Goswami Fardas Laljt, (1885) 5 AWN 40 and Amar Singh v Sham 
Singh, AIR 1935 Lah 646, relied on R 

The material point of tıme at which property once owned by the deceased should be found with- 
in jurisdiction 1s the date of the application for certificate and not the date of his death 

Even an assignee of a debt from the heir of the deceased creditor 1s bound and entitled to apply 
for succession certificates 

Karuppasamı v Pichu (1892) 2 MLJ 116: ILR 15 Mad 419, Varratan Chetharv. 
Srinwasachariar (1921) 40 MLJ 481 44 Mad 499, Gulshan Alı v Zakır Ah, (1920) ILR 42 
All 548, Banwarı Lal v Maksudan Lal, (1929) ILR 52 All 252, relied on 

Where Government securities belonging to the deceased have been registered in the Reserve 
Bank of India (Publıc Debt Office), Madras, even though the Reserve Bank has several branches 
at different places, the Public Debt Office, Madras, ıs clothed with authority to deal with the securtties 
and the debt 1s certainly recoverable at Madras and the situs of the debt 1s at Madras so as to confer 
jurisdiction on the High Court to grant a succession certificate 

On appeal against the judgment and decree of Subba Rao, J, dated 26th 

August, 1948, ın the original testamentary jurisdiction of the High Court in OP. 


No. 142 of 1948. 
The Advocate-General (K Rajah dıyar) and P S Sarangapan Aıyangar for 


Appellant 
C. R Pattabhıraman and R Ramasubba Azyar for Respondent. 


The Judgment of the Court was delivered by 

Satyanarayana Rao, 7 —This 1s an appeal by the respondent in OP No 142 
of 1948, against an order of Subba Rao, J , granting a succession certificate to the 
petitioner ın the original petition ın respect of the Government securities, more 
particularly specified ın the schedule attached to the petition 

The securities orıgınally stood registered ın the name of one Subramania 
Ayyar. He died on the 11th December, 1911, leaving behind him his father, 
Anantarama Iyer, his widow Ammanı Ammal, and two daughters, Krishnammal 
and Rajammal ‘The respondent ın this appeal, who was the petitioner in the 
orginal petition ıs Lakshmi Ammal, the daughter of Rajammal. On the 26th 
September, 1912, Anantarama Iyer executed a deed of settlement whereunder 
he provided that after his death his daughter-in-law, Amman Ammal should 
enjoy the securities for her life and after her death they should be possessed and 
enjoyed in equal half shares by his grand-daughters, Krishnammal and Rajammal 
for life. On the death of any of the said granddaughters, ıt was provided by the 
deed that the properties possessed and enjoyed by each granddaughter should 
devolve upon her male issue absolutely, if any, then living, and in default of such 
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648 THE MADRAS LAW JOURNAL REPORTS. [1949 


male issue the female issue should take absolutely After the death of Subramania 
Aıyar, Ammanı Ammal applied for a succession certificate ın respect of these securı- 
ties, and with the consent of Anantarama Iyer a succession certificate was issued 
in her favour, the power being limited to realisation of interest on the securities. 
‘There ıs an endorsement to this effect on the Government promissory notes. 
Amman Ammal died on the 28th September, 1944. Rajammal predeceased 
Ammani Ammal and left behind her her only daughter, Lakshmi Ammal, the 
respondent ın the appeal Busing her claim on the settlement deed of Ananta- 
rama Aıyar the respondent claimed that she was entitled to one half of the total 
value of the Government securities mentioned ın the schedule and also to receive 
her share of the interest payable thereon. In paragraph 3 of the petition the res- 
pondent alleged that the Government of India bonds and securities were held 
by the Reserve Bank of India (Public Debt Office), Madras Branch, and that she 
was informed by the Reserve Bank of India, Madras Branch, ın their communı- 
cation dated 19th February, 1948, that she should obtain from the High Court 
of Madras a succession certificate ın support of her clarm to deal with the securities 
and forward the same to them. In paragraph g of the petition she however alleged 
that the original bonds were in the custody of Krishnammal, daughter of Subra- 
mania Aıyar. In paragraph 4 she disclosed the relationship between the various 
persons and stated that Krıshnammal alone was alive and that she resided at South 
Street, Fort, Trivandrum She stated in the petition the substance of the settle- 
ment deed.and the facts entitling her to the certificate claimed by her 


Krishnammal filed a counter affidavit formulating her objections to the grant 
of a succession certificate ın favour of Lakshmi Ammal, chief among which were 
that the Hgh Court had no jurisdiction to entertain the application, and that as 
she was not the heir of the deceased Subramania Aiyar, ın whose name the securities 
stood she was not entitled to the grant of succession certificate under the provisions 
of the Succession Act She put the petitioner to strict proof of the allegation con- 
tained ın paragraph 3 of the petition that the securities ın question were held by 
the Reserve Bank of India (Public Debt Office), Madras and also disputed the 
correctness of the construction that was put upon the settlement deed of 28th Feb- 
ruary, 1912, by Lakshmi: Ammal, the petitioner To meet some of the all gations 
ın the counter affidavit filed by Krishnammal, Lakshmi Ammal ın her turn filed 
a reply affidavit 


The petition was tried by Subba Rao, J. and before him the questicn of juris- 
diction of the Court to entertain the petition was argued on the basis of certain 
agreed facts, and the learned Advocate-General appearing for the appellant confined 
his arguments before the learned Judge to the question of jurisdictior of the Court 
to entertain the petition Judgment was pronounced by the learned Judge on the 
question of jurisdiction on 5th August, 1948 At that time it was represented 
to the learned Judge that the learned Advocate-General when he argued the 
question of jurisdiction was under the impression that he was arguing only a preli- 
mınary point, and that there were also other contentions raised in the counter 
affidavit which had to be argued. On this representation being made the learned 
Judge naturally directed the matter to be posted for fresh arguments on 12th August, 

1948. When this matter came up for further hearıng before the learned Judge, 
the respondent in the petition, 2e , the present appellant, through her counsel 
stated that she had no objection for the succession certificate being issued to the 
petitioner, Lakshmi Ammal, without preyudice to the rights of the parties. Mr. 
Pattabhiraman appearing for Lakshmi Ammal also agreed to withdraw his alle- 
gation in paragraph 7 of the petition, that the petitioner would be entitled to the 
other half of the securities also on the death of Krishnammal, as it was not neces- 
sary for the disposal of the application On this admussion the learned Judge 
directed the issue of a succession certificate to the petitioner, as he had already 
found by his order, dated 5th August, 1948, that this Court has jurisdiction to 
entertain the application 

In this appeal by Krishnammal, two questions were raised on her behalf 
by her learned advocate, firstly that the High Court had no jurisdiction to enter- 
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tain the application ; secondly that on the allegations contained in the petition, 
the application should not have been entertained, as Lakshmı Ammal who was 
not the heir of the deceased Subramanıa Aryar and who claimed rights only under 
the settlement deed of Anantharama Aiyar could not apply for a succession certifi- 
cate ur der the provisions of the Succession Act In view of the unequivocal admıs- 
sion made on behalf of the appellant before the learned trial Judge that the res- 
pondent, Krıshnammal, had no objecticn to the succession certificate bemg issued 
to the petıtıoneı, we are clearly of opinion that the appellant 1s not now entitled 
to agitate the second point, the decision of which depends to some extent at least 
on an investigation of the facts We have, however, considered that question 
also on its merits in this judgment 


The most important question for decision 1s whether the view of the learned 
Judge that this Court had jurisdiction to entertain the application is correct The 
judgment of the learned Judge proceeded on the assumption that the Government 
securities were ın the custody of Krishnammal at Trivandrum Asıt appeared to 
us that the question of the custody of the bonds would have a material bearing on 
the points ın controversy, we thought ıt necessary to direct the Reserve Bank of India 
(Public Debt Office), Madras, to cause the Government securities to be produced 
before us They were accordingly produced, and a photostat copy of one of those 
bonds was marked by consent of parties as Exhibit P-1 m the case The other 
bonds are similar to Exhibit P-t Amman: Ammal who had only a life interest 
in these securities, and who had no rıght to negotiate them received a deposit receipt 
to enable her to draw the interest on the securities and allowed these bonds to remain. 
in the custody of the Public Debt Office This appears from the endorsements 
on the bonds themselves Though interest was payable according to the original 
terms of the bonds at the general treasury office there was an endorsement in 1908 
making the interest payable at Trıvandrum which was subsequently cancelled 
m 1927, and interest was made payable at Madras, and those bonds were registered 
at the Public Debt Office, Madras and were given a number The deposit receipt 
issued to Amman: Ammal enabled her to draw interest at Travancore From the 
affidavit of the respondent filed in CM. P No 4048 of 1949, for amendment of the 
succession certificate, 1t appears that these securities were notified even as early 
as 16th September, 1946, by the Government for repayment, and therefore the 
Reserve Bank of India (Public Debt Office), Madras Branch could not renew 
the bonds in the name of Lakshmı Ammal pursuant to the order of this Court 
granting a succession certificate , but the bank promised to pay the principal and 
mterest upto the date of the notification, namely, 15th September, 1946, provided 
the succession certificate was amended in an appropriate manner On the date 
of the application, therefore, the situation as 1t now turns out, was that these securı- 
ties were not available im sğecee to be transferred or dealt with and had been 
substituted by the principal and interest due under them to the mghtful owner 
or owners thereof and the money representing such principal and interest upto 15th 
September, 1946, is now ın the hands of the Reserve Bank of India (Public Debt 
Office), Madras branch We think that the question of jurisdiction should be 
decided ın the light of these facts and not on the assumption that the original bonds 
are still with Krishnammal at Trivandrum To a specific question put by us to 
the learned counsel for the appellant the appellant could not now assert in the 
light of these facts that the original bonds were still ın the custody of Krishnammal. 
The fact therefore is that the bonds or the money represented ‘by those bonds 
was ın the hands of the Reserve Bank of India (Public Debt Office), Madras, on 
the date of the petition and continues to be held by them till now. Section 371 
of the Succession Act (XXXIX of 1925) defines the Court having jurisdiction to 
grant a certificate It reads as follows : 


“The District Judge within whose jurisdiction the deceased ordinarily resided at the time of 
his death, or, if at that tıme, he had no fixed place of residence, the District Judge, within whose 
jurisdiction any part of the property of the deceased may be found, may grant a certificate under 
this Part.” 
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“District Judge ” is defined by section 2 (2) of the Act as meaning the Judge 
of a principal Civil Court of original jurisdiction. This definition of “ Distriet 
Judge ” was introduced into the Succession Act by the Succession Amendment 
Act (XVIII of 1929) so as to make it clear that the High Court acting in its Original 
Civil Jurisdiction is also clothed with the jurisdiction to 1ssue a succession certificate. 
Under the section, the jurisdiction of the Court 1s made to depend on,one of two 
circumstances, ? € , either the ordinary residence of the deceased at the tıme of his 
death, or in the absence of such residence, any part of the property of the deceased 
being found within the jurisdiction of the District Judge. In the present case, 
the deceased person with whom we are now concerned 1s Subramania Aryar At 
the time of his death, it 1s common ground, he was ordmarily residing at Trivandrum 
ın the Natıve State of Travancore. The second part of the section which confers 
Jurisdiction on the Court ın whose jurisdiction any part of the property 1s situate 
can be invoked only ıf at the time of the death the deceased had no fixed place of 
residence. The argument of the appellant ıs that as Subranınia Aıyar had a 
fixed place of residence at the tıme of his death in the Native State of Travancore, 
the second part of the section cannot be mvoked to clothe the High Court with 
jurisdiction to deal with the matter The question therefore for decision 1s, when 
the section speaks of ordinary residence and fixed place of residence, does it con- 
template residence anywhere even outside British India (Indian Union) or residence 
within British India? If the proper construction of the section is that as the 
deceased had no fixed residence or ordinary residence within British India the 
situation of the property may be taken advantage of to confer jurisdiction, then 
the High Court would have jurisdiction, provided ıt is established that part of the 
property of the deceased 1s situate within the Ordinary Original Jurisdiction of the 
High Court If, on the other hand, the section is construed as referring to residence 
in any part of the world, then, of course, the appellant’s contention will be well 
founded, and the respondent will not be entitled to invoke the aid of the second 
part of the section From the defimtion of the expression ‘District Judge ” 
ın the Act, ıt 1s a proper inference to make that the Court indicated is a Court 
situate within British India. It could not have referred to a Cıvıl Court of original 
jurisdiction outside British India, for example, a Native State, or m any other 
part of the world The first part of the section therefore must necessarily refer to 
ordinary residence within the jurisdiction of a British Indian principal Cıvıl Court 
of original jurisdiction From this it follows that when the section refers to the 
deceased having no fixed place of residence ıt must also refer to residence ın British 
İndıa, as the same words “resided” and “residence occurring in the section 
must receive the same interpretation in the absence of anything to indicate the 
contrary. ‘To put a different construction on the section would lead to anomalous 
results If the respondent ın an original petition for a succession certificate should 
raise the objection m a case lıke the present that the deceased had his‘ ordinary 
residence in some remote corner of the world, the Court should embark on an 
enquiry into the truth or otherwise of that allegation, notwithstanding the fact 
that within the jurisdiction of the Court there 1s property of the deceased. Section 
372 which lays down the particulars to be set out m an application for a succession 
certificate requires by clause 1 (b) that the petitioner should state the ordinary 
residence of the deceased at the time of his death and, if such residence was not 
within the local limits of the jurisdiction of the Judge to whom the application 
is made, then the property of the deceased within those limits, thereby indicating 
that what 1s contemplated is residence within the jurisdiction of a British Indian 
Court and not residence outside it The appellant relies ın support of his sub- 
mission upon the observations of West, J., in Mir Jbıahım Alıkan v Zraulmssa Ladli 
Begum Sahib 3, where the learned Judge observes that, 


© The necessity for a certificate under Act XXVII of 1860 is not clearly established (It may 
be mentioned that the Act XXVII of 1860 was the earliest Succession Certificate Act ) Section 3 of 
the Act seems to contemplate the issue of a certificate under ıt only for the estate of a British subject 
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~either resident within the district where a certificate 1s sought, or else having no fixed place of resi- 
dence Here, the deceased Mir Baker Ali was a sardar of Baroda, resident there, where also he diedz 
The representation of such a person would properly be sought ın the country he belonged to and 
the constituted representative would then sue, or empower some one to sue, ın the British Courts. 
The Act does not make provision for the admmustration of the effects of a foreigner domiciled abroad.” 


In that case Mır Baker Alı, the deceased, was a sardar of Baroda and resided wıthin 
the Gaekwar State and died there After his death one Mr. Lely, the Assistant 
‘Collector of Surat, was appointed admınıstrator of Mir Baker Alı's estate under 
a Regulation then ın force m Bombay Presidency. When the admınıstrator went 
to England on furlough the heirs of Mir Baker Ali instituted a suit to recover a 
debt due to the estate of the deceased. The decision m the case was that when 
there was a duly appomted administrator the heirs at law were incompetent to suc. 
The observations therefore of the learned Judge are ob:ter, and not necessary for 
the decision of the case , nor does the learned Judge consider the language of the 
section The learned Judge’s attention was not drawn to the earlier decision of 
the Allahabad High Court to the contrary in Sr Goswam Gopal Lal v. Sn Goswami 
Fardas Laln*. This decision of the Allahabad Court and a later decision of a single 
Judge of the Lahore Court in Amar Singh v. Sham Singh, support the contention 
of the respondent The Bombay and the Allahabad decisions were considered 
by the Lahore High Court in this last mentioned case, and the view taken by the 
Lahore Court accords with the interpretation which we think is the correct one. 
“We are not prepared to follow the obiter dictum of West, J, in Mur İbrahım Alt 
Khan v. Zraulmssa Ladi Begum Sahıb3, though the opinion of that learned Judge 1s 
-entitled to great weight. 


It therefore follows that Subramanıa Aıyar had no fixed place of residence ın 
British India at the time of his death. This leads us to a consideration of the 
question whether any part of the property of the deceased 1s to be found within 
the original jurisdiction of this Court. We may here advert to a contention faintly 
urged on behalf of the appellant that the deceased must have left the property 
which confers jurisdiction, within the jurisdiction of this Court at the time of his 
death, and that ıt 1s not enough that such property 1s now found within the Jurıs- 
.diction of this Court On the clear language of sections 331 and 372 (1) (2) the 
material point of tıme at which property once owned by the deceased should be 
found is the date of the application and not the date of his death. 


The respondent contends that the sığus of the debt evidenced by the securities 
was at Madras, and that therefore this Court had jurisdiction. Subba Rao, J., 
“vas of opınıon that even if the bonds were actually m the hands of Krishnammal 
at Trivandrum it would not make any difference having regard to the other factors 
mentioned ın his judgment to determine the situs of the debt. We have already 
found that in fact the bonds and the money representing the bonds were on the 
date of the application in the hands of the Reserve Bank of India (Public Debt 
Office), Madras branch It is on that footmg that we proceed to determine the 
question regarding the sıfus of the debt The locality of debt ıs ımportant for 
several differing purposes particularly under English law. The decision of the 
question of jurisdiction, the liability to pay death duties, and the grant of probate 
-or letters of administration, depends mostly upon the situation or the locality of 
the debt The test by which the locality of a debt is usually determined 1s stated 
iby Atkin, L.F, ın New York Insurance Co v. Public Trustee* in the following words : 


“* The question as to the locality, the situation of a debt, or a chose ın action 1s obviously difficult, 
because it involves consideration of what must be considered to be legal fictions A debt, or a chose 
in action, as 2 matter of fact, 1s not a matter of which you can predicate position , nevertheless, for 
‘a great many purposes it has to be ascertained where a debt or chose in action is situated, and certain 
rules have been laid down in this country which have been derived from the practice of the ecclesias- 
‘tical authorities ın granting administration, because the jurisdiction of the ecclesiastical authorities 

“was limited territorially The ordinary had only a jurisdiction within a particular territory, and 
tthe question whether he should issue letters of administration depended upon whether or not assets 
eae 
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were to be found within his jurisdiction, and the test in respect of simple contracts was . Where 
was the debtor residing? Now, one knows that, ordınarıly speaking according to our law, a debtor 
has to seek out his creditor and pay him , but it seems plain that the reason why the residence of 
_the debtor was adopted as that which determined where the debt wastsituate was because it was 
in that place where the debtor was that the creditor could, ın fact, enforce payment of the debt. T 
think that 1s a very material consideration The result 1s that ın the case of an ordinary individual. 
by that rule for a long time, the situation of a simple contract debt unde: ordinary circumstances 
has been held to be where the debtor resides , that being the place where under ordinary circumstances 
the debt 1s enforceable, because it 1s only by bringing suit against the debtor that the amount can 
be recovered ” 
To this rule that the residence of the debtor 1s the determining factor ın deciding 
the locality of the debt must be added the qualification that ıf under the contract 
the debt is payable at a particular place notwithstanding that the debtor resided 
elsewhere, the sıus of the debt is also at the place where the debt is recoverable. 
see Swiss Bank Corporation v Bochimsche Industral Bank! and Russo-Asıatıc Bank 
In re : Russian Bank of Foreign Trade In ve? Ifa bank has several branches and a 
customer has an account at a particular branch, the locality of the debt 1s at the 
place where the branch 1s situate at which the customer has an account. See 
Joachımson v Swiss Bank Corporation? In England, however, there 1s a further 
distinction between simple debts and specialty debts The locality of a specialty 
debt ıs at the place where the specialty 1s found It has been held therefore that 
such a debt was bona notabılıa where ıt was conspicuous, 2 e , within the jurisdiction 
within which the specialty was found at the time of death (Commissioner of 
Stamps v Hobe1) For the purpose of this rule relating to specialty, debts due from. 
the Crown and debts arising under a statute are treated as specialties, even though 
the bonds are rot under seal (Royal Trust Co v Attorney-General for Alberta®). In 
India there 1s no difference between simple debts and specialty debts. A suit 
for recovery of a debt may be instituted at the place where the debtor resides or- 
where the cause of action ın whole or ın part arises Vide section 20, Civil Pro- 
cedure Code 
It 1s here necessary, ın order to determine the situs of the debt now ın dispute,. 
to bear m mind some of the provisions of the Public Debt Act (XVIII of 1944) 
and the rules framed thereunder, and the machinery provided by the Central 
Government for effectively dealing with these securities and for payment of interest. 
The Indian Securities Act of 1920 has practically been replaced by the Public 
Debt (Central Government) Act, 1944 (XVIII of 1944) ‘Bank’ ın the Act 
means the Reserve Bank of India, and under the rules framed under section 28° 
of the Act, “ Public Debt Office” means the office of the Reserve Bank of India 
on the books of which a Government security is registered or may be registered.. 
There are four Public Debt Offices for dealing with decentralised loans (loan covered’ 
by the securities ın question is a decentralised loan) at Bombay, Calcutta, Delhi 
and Madras, and the securities in question were registered at the Madras Public 
Debt Office. Section g of the Act empowers the Bank to determine the person 
or persons entitled to security on the death of a person if the aggregate value 
of the securities does not exceed Rs. 5,000 Section 11 provides for issue of dupli- 
Cates, section 12 provides for a summary determination by the Bank of title to- 
Government securities in case of dispute. Section 19 states, 
“ Notwithstanding that as a matter of conventence the Central Government may have arranged 
for payments on a Govermment security to be made elsewhere than in British İndia, the rights of 


all persons ın relation to Government securities shall be determined ın connection with all such ques- 
tions as are dealt with by this Act by the law and ın the Courts of British India ” 


Section 22 deals with the discharge of interest on Government securities and sectiom 
18 relates to vesting of title. Under section 13 therefore the mghts of all persons 
to the securities should be determined only by the Courts in British India and 
by the law of British India This would exclude the determination of the title- 
to the securities even ın a summary fashion by the courts outside British India.. 
The further question that has to be solved 1s which of the courts in British India 
ga in PSDs ıı a o” 
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could have jurisdiction. This aspect was not considered by Subba Rao, J., m 
the judgment apparently because having regard to the course of the argument 
before him it was assumed by counsel that if the jurisdiction of the Courts in 
Travancore is excluded by section 13 of the Public Debt Act, it did not matter 
which of the British Indian Courts tried the petition In the arguments, however, 
before us ıt was strenuously argued on behalf of the appellant that the Madras 
High Court has no jurisdiction whether other British Indian Courts might or might 
not have had jurisdiction to entertam the application İt has therefore become 
necessary to examıne not only the terms of the bonds but also the sections and the 
rules framed under the Public Debt Act to decide the question whether the debt 
is one which can be recovered at Madras 

According to the terms of the bonds the interest 1s payable at Madras. ‘The 
Reserve Bank of India (Public Debt Office), Madras Branch, 1s the office to which 
all matters connected with these bonds have been assigned to be dealt with Apart 
from the endorsements on the bonds, under rule g of the rules framed under 
the Act, where mterest on a Government promissory note 1S payable at a place 
where a Public Debt Office 1s located, the note shall be presented at the Public 
Debt Office which shall issue an mterest warrant in favour of the holder payable 
at the local office of the bank To discharge the security under rule 25 the security 
including a Government promissory note has to be presented at the office at which 
the interest on the security 1s payable or at the Public Debt Office of domicile. An 
application for grant of information has to be made under rule 28 to the Public 
Debt Office, Madras In other words, the discharge of the Principal, the' payment 
of interest and all the other matters connected with the securities have to be dealt 
with by the Public Debt Office, Madras, even though the Reserve Bank has several 
branches at different places, and under the Act and the rules, the Public Debt 
Office, Madras, which is the Reserve Bank, 1s clothed with the authority to deal 
with the securities The debt 1s certainly recoverable at Madras, and added to 
this, the securities have already been notified for payment, and it 1s now really 
the money in the hands of the Public Debt Office that 1s recoverable by the person 
entitled to it. In those circumstances it is not difficult to hold that the szius of 
the debt 1s at Madras within the meaning of the principles referred to ın the earlier 
portion of this judgment ; and the debt is recoverable at Madras (vide section 20 
of the Civil Procedure Code) The property therefore of the deceased 1s within 
the jurisdiction of this Court and the application therefore has been properly enter- 
tained The objection of the appellant that this Court has no jurisdiction to enter- 
tain the application must be overruled. 

On the second question even if 1t is open to the appellant to raise the contention 
notwithstanding the admission made by her learned counsel before Subba Rao, J , we 
think that on the allegations contained ın the application a succession certificate could 
be granted to the applicant under the Act. No doubt, ordinarily speaking ıt 1s 
the heir of the deceased that 1s bound and 1s entitled to apply for a succession ceT- 
tficate under the Act In Karuppasam v Pichu, Muthuswamı İyer and Parker, JJ. 
held that even an assignee of a debt from the heir of the deceased creditor was 
bound to apply for a succession certificate under section 4 of the Act VII of 1889, 
Succession Certificate Act It was contended before the learned Judges that 
there was no obligation on the part of an assignee to apply for a succession certi- 
ficate and produce it as a condition precedent for realising the debt It was pointed 
out that the title derived from the heir was as much within the purview of the Act 
as the right to succeed set up by the heir himself and an assignee of a creditor’s 
heir was also a person who claimed part of the effects of the deceased creditor. 
The learned Judges observed, 

€ Tt ıs not inconsistent with the language of section 4 of Act VIL of 1889, for a person claiming 
a debt under an assignment made by the creditor's heir certainly claims part of the effects of such 
creditor There is nothing ın the section to show that the title derived from the heir 1s not as much 


within its purview as the right to succeed set up by the heir himself İt would further be unreason- 
able to hold that the assignee 1s ın a better position than the assignor Ifit were so held, the heir 
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‘might assign the debts due to the deceased person to others and thereby evade the statutory dut: 
imposed upon him by section 4 The intention was to afford protection to parties paying debt 
owing to deceased persons, and the construction suggested for the petitioner would frustrate tha 
intention The heir of a deceased person cannot by his own act deprive the debtors of the protect1oj 
guaranteed to them by the Act ” 

This was also the view taken ın later decisions of this Court. In Vazavan Chettiar v 
Snnwasachanar’, the plaintiff was the assignee of a promissory note in favour o 
one Veeraraghava Aıyangar Veeraraghava Atyangar died and his adopted sor 
Narasimha Aıyangar succeeded to his properties The widow of Veeraraghava 
Aryangar as the adoptive mother and guardian of the minor, Narasimha 
A1yangar, endorsed the note to the plaintiff for collection. One of the questions in 
the suit was whether the promissory note was or was not the self-acquired property ol 
the deceased and whether a succession certificate was necessary to maintain the suit. 
It was found that the promissory note was self-acquired property of Veeraraghava 
Atyangar and that the plamtiff could not maintain the suit without a succession 
certificate Construing section 4 of the Act, Oldfield, J», observed at page 509 
as follows 


“© The Act is, as its preamble states, intended to ‘ afford protection to parties paying debts to the 
representatives of deceased persons’ ‘The reference 1s section 4. 1s generally to persons ‘ claiming 
to be entitled to the effects of the deceased person or any part thereof’, and under section 6 (1) 
the applicant for a certificate must specify ın his application the debts, ın respect of which he apphes. 
All this ındıcates that the succession certificate procedure 1s obligatory on any person claiming debts 
or adebt, the property of the deceased, not only by succession, but under any title whatsoever. 
If the cases of assignment from the deceased’s legal 1epresentatives were excluded, evasion of the 
Act would be easy and the protection afforded to the debtor would be illusory ” 

The other learned Judges concurred in this view. To the same effect 1s the decision 
in Gulshan Ah v. Zakir Alı? Banwarilal v. Maksuden Lal? lays down that 

“ there ıs no legal bar to the granting of a succession certificate to a member of a joint Hindu 
family who gets the property by right of survivorship and not as an heir ” 

As pointed out by the learned Judges in that case the expressions “legal represen- 
tatıves ” and “successors” may not strictly be applicable to the case of persons 
taking by survivorship in a jomt Hindu family They may not be under an oblı- 
gation to take out a succession certificate ın order to obtain a decree in a sutt for 
recovery ofa debt It does not necessarily follow from this that persons who take 
property by survirorship are not entitled to take advantage of the provisions of 
the Act and obtain a succession certificate by calling themselves legal represen- 
tatives We think that the mterpretation placed by the Allahabad High Court 
15 correct. 

The petitioner ın her petition set out fully all the facts entitling her to a succes- 
sion certificate. No doubt it is not stated ın the petition that Anantharama Aryar 
who took the property of his son by survivorship and who executed the settlement 
deed really assigned the debts by virtue of the settlement deed But all the facts 
are there, and it will be hypertechnical to rule out a contention based on the facts 
found in the petition, and say that as the petitioner did not put forward 
that she really stood ın the posiuon of an assignee of the debt due 
to the deceased, therefore she should be non-suted. Even if the father, Anantha- 
rama Atyar, had taken the property by suvivorship after the death of his son, the 
assignees of Anantharama Aıyar would be entitled to take advantage of the provi- 
sions of the Act and styling themselves as the legal representatives of the deceased 
claim the right to a succession certificate It 1s said that according to the allega- 
tions in the petition Subramania Aiyar was merely a benamıdar for Anantharama 
Aryar and therfore the petitioner is not now entitled to say that Subramania Aıyar 
was the real owner and claim the right to a succession certificate Even if the 
allegations are true, the legal title to the debt 1s ın Subramanıa Aryar whoever 
may be the beneficial owner of it, and the question of benami cannot be gone 
into ın these proceedings. The legal title which vested in Subramanıa Aıyar 
devolved upon Anantharama Aiyar after the death of the former, and under the 
settlement deed the petitioner would be an assignee of the debt entitled to apply 
ee ee ee ee SDK 1 pps 


I (1921) 4oMLJ 481 LLR 44 Mad. 2 (1920)IT LR 42 All. 549 
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under the Act. We therefore hold that the application 1s maintainable and that 
the contention of the appellant that the petitioner was not entitled to apply under 
the Act 1s without any force. 


There 1s an application for amendment of the succession certificate granted 
by the trial Court The certificate granted by the trial Court 1s in these terms, 

“The certificate is accordingly granted to the sad R Lakshmi Ammal, the abovenamed peti- 
tioner herein, ın pursuance of an order of this Court made herein and dated the 26th day of August, 
1948 and empowers the said petitioner to collect one half of the debt mentioned in the schedule ”’ 
_It now turns out that as a matter of fact even ın 1946 the Government notified 
the securities for repayment, and that the securities do not now exist as securities 
and they have taken the shape of money payable towards the principal and interest 
up to 15th September, 1946, under the bonds. According to the allegations in 
the affidavit filed ın support of the application this fact was not known to the peti- 
tioner at the trme she made the application for the issue of a succession certificate. 
When on behalf of the petitioner a letter was addressed to the Reserve Bank of 
India (Public Debt Office), Madras Branch, to transfer the bonds ın her name and 
‘pay the interest ın accordance with the succession certificate issued by the Court, 
the Reserve Bank of India by their letter, dated 2nd March, 1949, mtrmated to 
the petitioner that the bonds were already notified for repayment, that they ceased 
to bear interest from 16th September, 1946 and that the bonds could not be renewed, 
the only right of the heirs being to receive the payment of principal and interest 
ap to 15th September, 1946 The petitioner therefore asks for amendment of 
the succession certificate by Substituting the word “debts ” for the word “ securi- 
ties ” in the preamble to the certificate and by substituting in the operative portion 
the following words 

““ empowers the said petitioner to collect one half of the debts mentioned in the schedule and 
receive the interest and dividends payable thereon” 
for the words already quoted above "The contention urged on behalf of the 
appellant is that this petition really proceeds entirely on a new basis, namely of a 
debt recoverable from the bank by the petitioner and that therefore the amendment 
ought not to be ordered We see no force in this contention Unknown to the 
petitioner the securities became practically converted into or substituted by the 
money in the hands of the Public Debt Office, Madras. The order of the learned 
Judge will operate upon the money into which the securities were converted instead 
of the securities themselves No question of any variation of the basis of the apph- 
cation arises, and the contention urged on behalf of the appellant seems to us base- 
Jess. The application therefore for amendment should be granted, and we accor- 
dingly grant 1t in terms of the petition that has been filed. ‘The amendment applı- 
cation 1s allowed. 


The result ıs that the appeal fails and ıs dismissed with costs. 
KS — —, Appeal dismissed: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR Justice Mack. 


Sankati Pedda Chenmah | .. Petitioner” 
v 
Mahaboob Bee .. Respondent 


Landlord and tenant—Lease of land fo: cultisation— Exbiyry — Tenant uf bound to formally surrender posses- 
ston—Holding over—Criterion 


Where the fields leased are open fields on which there was no homestead or any moveable pro» 
perty to be surrendered there 1s no necessity for any ceremony of giving and taking All that the 
landlord had to do was to enter on the land after the expiry of the lease and take possession either 
by himself or by a new lessee The sole criterion for finding out whether a lessee was holding over 
in such a case 1s whether he did or did not cultıvate the lands as a tenant holding over İf he did not 
277: he cannot be made liable as tenant holdıng"over merely because there was no surrender 
by him 


RR Rİ İİ Ğİ 


x Ce R P. No 1699 of 1947. gth September, 1949. 
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Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the decree of the District Court of Cuddappah, dated 26th 
November, 1946, madem A S.No 74 of 1946 (O. S. No. 154 of 1945, District 
Munsiff’s Court, Cuddappah). 


A Kameswara Rao and U. Sethumadhava Rao for Petitioner. 
RK. Umamaheswaram for Respondent 
The Court delivered the following 


JUDGMENT —The petitioner 1s the defendant who took on lease some land from 
the plaintiff for 1942-1943. The plamtff sued him to recover Rs 190 as damages 
for use and occupation for the years 1943-1944 and 1944-1945 on the ground 
that the defendant continued ın occupation and cultivation. The learned District 
Munsiff found that defendant did not cultivate subsequent to the expiry of his 
lease and dismissed the suit with costs The learned District Judge found that 
the land was not actually cultivated by anybody in 1944-1945 He considered 
some evidence as regards cultivation ın 1943-1944, but gave no finding at all as 
to who actually cultivated ıt during this year. He decreed the suit in plaintiff’s 
favour on the ground that the defendant failed to surrender possession after the 
expiry of his lease. 


I am quite unable to follow what kind of surrender of possession the learned 
District Judge contemplated. These are open fields on which there was no home- 
stead or any moveable property to be surrendered and there was no necessity for 
any ceremony of giving and taking. All that the plaıntıff had to do was to enter 
on the land after the expiry of the lease and take possession either by herself or by 
her new lessee ‘The sole criterion ın such a suit is whether the defendant did or did 
not actually cultivate the lands as a tenant holding over As regards this the 
learned District Munsıff who heard the witnesses has clearly found that the defendant 
did not cultivate in 1943-1945 DW 2 deposed that P W r, the brother of the 
plaintiff who was looking after her affairs, leased out these lands to hım on Koru 
for 1943-1944 and that he actually raised Kusuma crops and paid him Koru rent. 
According to the evidence of P W 2, the karnam, Kusuma crop was raised ın the 
suit lands ın 1943-1944 Rather curiously though karnam he says that he does. 
not know who cultivated the lands. I do not think it 1s necessary to remand this 
suit for a finding by the learned District Judge as to whether the defendant did or 
did not cultivate the lands in 1943-1944 


It is stated that this is really a small cause suit which was tried on the original 
side and this bemg so, the decree was reversed ın appeal without any jurisdiction 
by the appellate Court There 1s authority for this position in Kollipara Seethapatht 
v. Kantipat: Subbayya1, where ıt was held that ın such a case the High Court was 
bound to set aside the appellate Court’s order as having been passed without 
jurisdiction In that case, it was conceded by all the parties that the suit was a 
small cause suit Here no one can explain to me why this was tried as a original 
suit and why no objection to such a trial was taken either in the tnal Court or in 
the appellate Court. It 1s taken for the first trme here, I do not propose to restore 
the District Munsiff’s decree solely on this technicality I have therefore gone 
into the merits There 1s a clear error of law ın the learned District Judge’s order 
in his ınsıstence on a formal giving and taking of open lands as between the lessee 
and the tenant on the expiry of a lease 


The petition must succeed and the trial Court’s decree dismissing the suit 
with costs restored I make however no order as to costs on this petition, in view 
of a position taken here which was not taken in the Courts below 


KS. Petition allowed. 


— ————————————— ie 
I. (1909) zo M.L J. 718. IL.L.R 33 Mad. 323 (FB), 


11) SHIBA PRASAD SINGH J. SRISH CHANDRA NANDI (P.C.). 657 


[PRIVY COUNCIL. ] 
(On appeal from the High Court of Judicature at Pa tna ) 


PRESENT —-LorpD OAKsEY, LoRp Rem, SIR MADHAVAN Nair AND SIR JOHN 
BEAUMONT 


Sri Sri Shiba Prasad Singh, deceased, now represented by Kalı 
Prasad Singha Appellant* 


0. 


Maharajah Srısh Chandra Nandi and another . Respondents. 


Contract Act (IX of 1872), section 72—Scope of —Pa yment under a mistaken behef that rt was legally 
edue—-İf can be recovered 


Section 72 of the Contract Act makes no distinction between mıstakes of fact and mistakes of law, 
but ıt must be read together with the rest of the Act and ın particular with sections 21 and 22, which 
also deal with mistake Payment “ by mistake ” ın section 72 must refer to a payment which was not 
legally due and which could not have been enforced the “‘ mistake”? 1s thinking that the money 
paid was due when ın fact, ıt was not due There 1s nothing inconsistent ın enacting on the one 
hand that if parties enter into a contract under mistake in law that contract must stand and ıs enforce- 
able, but on the other hand that if one party acting under mistake of law pays to another party money 
which is not due by contract or otherwise, that money must be repaid 


Pannalal v Produce Exchange Co, Ltd, AIR 1946 Cal 245, approved 


Wolf & Sons v Dadyba Khımı 6? Co, (1919) ILR 44 Bom 631 and Appavoo Chettiar v South 
Indian Railway Go , (1928) 56 MLJ 269, disapproved 


It cannot be said that every sum paid under a mistake 1s recoverable no matter what the circum- 


stances may be There mayın a particular case be circumstances which disentitle a plaintiff by 
estoppel or otherwise 


The lessee under a mining lease had been paying his lessor on a wrong view of his rights based 
on a musconstruction of the terms of the lease, larger sums by way of royalty than what was really 
due on a proper construction of those terms On a question whether the lessee could set off the 

amount of this over-payment against royalties which became subsequently due by him, 


Held The money was paid under the belief that ıt was legally due This belief was mistaken 
and that 1s sufficient to bring the case within section 72 of the Contract Act and therefore the lessee 
was entitled to succeed 


W W K Page, KC, Dingle Foot and Alfred Stone for Appellant 
J.M Pringle, KC and R K Handoo for Respondents 
Their Lordships’ Judgment was delivered by 


Lonp Rem —The appellant ıs the owner of the Jharia estate In 1898 hus 
predecessor granted a mining lease of a part of that estate to the predecessor of the 
first respondent ‘The terms of that lease are set out m a Kabuliyat of 22nd Octo- 
ber, 1898, whach begins 


€ This Kabuliyat regardmg Mouruskı Mukarrarı, 26., permanent settlement on commission 
of coal land is executed to the following effect ” 


The provision, the meanıng of which ısın dispute in the present litigation, is as 
follows : 


“r That for the quantity of coal which I shall raise from the leasehold entire 1103 bighas 13 
kathas of coal land of Ekra I shall pay commission, : € , royalty on steam coal, rubble coal, hard 
coke and soft coke at the rate of g annas per ton and for rubble and dust for burning bricks at I anna 
6 pies per ton Bet stated that I shall pay royalty at the present rate for the coals, which will be 
despatched by the East Indian Railway line But ın future if the Bengal Nagpur Railway line 1s 
constructed and the freight of coal becomes less by 2 annas at least or more than what 1s fixed at present 
per ton, I shall pay royalty for those coals, which shall be despatched ın the aforesaid manner at the 
said reduced freight, at 5 annas per ton on steam coal, steam rubble, soft coke and hard coke and 2 
annas 6 pies per ton on rubble and dust for burnmg bricks. But if the said railway freight 
becomes less than 2 annas per ton, the amount which will be reduced will be enhanced on the 
rate of royalty at present fixed on steam coal, steam rubble, soft coke and hard coke and enhanced 
by half thereof on rubble and dust for burning coal ” 


There follows a number of other provisions for an annual minimum royalty, 
for mterest, for hypothecatıon of the tenant’s property at the collery and for other 
matters which need not be farther referred to at this point 


aN 


* 18th July, 1949. 
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In 1848, when the lease was granted the only railway available for transport 
of coal from this district was the East Indian Railway but it was contemplated 
that the Bengal Nagpur Railway might be extended so as also to serve this district. 
The Bengal Nagpur Railway was so extended and the extension was opened for 
traffic in 1903 At the time when the lease was granted the freight for coal from 
the colliery to Calcutta was Rs 3-11 annas but in 1go2 this freight was reduced 
to Rs 3-2 annas and after some fluctuation both the East Indian Railway and the 
Bengal Nagpur Railway maintained the freight at Rs 3-2 annas from 1904 for 
many years 


The interpretation of the clause quoted above gave rise to litigation in 1916» 
between the then lessor and lessee ‘This litigation ended in an appeal to His 
Majesty ın Council and the judgment of their Lordships was delivered on 8th 
March, 1917, by Lord Parmoor The question at issue was whether the lessor was 
entitled to the enhanced rate of royalty provided in that clause and after quoting 
the clause the judgment proceeded : 


“ The royalty clause fixes a royalty of 3 annas per ton of steam coal, steam rubble, hard and soft. 
coke, and of 1 anna 6 pies per ton of brick burning rubble and dust, raised and despatched or sold 
by the lessee These latter words are important in construing the clause A contrast 1s drawn: 
between coal or rubble despatched and coal or rubble sold at the pit’s mouth, and the claim or an 
enhanced royalty on coal 1s made ın respect of coal despatched by rail It does not appear, and ıs 
not material, whether at the date of the lease any coal was despatched ın any other way than by rail. 
The only railway which served the coal field at the date of the lease was that of the East Indian Com- 
pany ‘The clause provides that royalties at the present fixed rate should be paid on all coal des- 
patched by the East Indian Company, subject, however, to a future contingency — 


But if, ın future, the Bengal Nagpur Railway being constructed, the freight on coal 1s reduced 
by 2 annas or more per ton then on all coals despatched in the aforesaid manner (ukta rupey) at 
reduced (Kom) rates royalty would be paid at 5 annas per ton of steam coal, steam rubble, hard 
and soft coke, and 2 annas 6 pies per ton of brick burning rubble and dust 


The Bengal Nagpur Railway has been constructed, and ıt has been correctly held ın both Courts 
that, as a consequence of this construction, a re-adjustment was made ın the freight on coal It was 
further assumed throughout the hearing, both before the Subordinate Judge and ın the High Court, 
that, ın the re-adyustment the freight on coal had been reduced by more than 2 annas per ton as com- 
pared with the freight ın operation on the East Indian Company’s line at the date of the lease On 
this finding and assumption the contingency on which an enhanced royalty would become payable 
has become operative, but it 1s said that this enhanced royalty 1s only payable in respect of coals sent 
over the Bengal Nagpur Inne and only so far as the Bengal Nagpur Railway Company charge a dıffer- 
ential rate less than the rate charged by the East Indian Railway Company 


Their Lordships cannot find any reference to such a differential 1ate in the terms of the clause 
or any support for the argument of the appellant under this head The decision of the Subordinate 
Judge 1s rested on evidence of the intention of the parties to the deed, but this evidence 1s clearly 
inadmissible In construing the terms of a deed the question is not what the parties may have m-- 
tended, but what 1s the meaning of the words which they used. 


Apart from any question of differential rate, it 1s clear from the context that the words ‘ coalS 
despatched ın the aforesaid manner at reduced rates’ cannot be restricted as applicable only to» 
coals sent over the Bengal Nagpur system At the date when the lease was executed, no coals had 
been despatched over the Bengal Nagpur system and the deed speaks from the date of 1ts execution. 
It might be argued that, grammattcally, the words in question referred only to coals despatched 
by the East Indian Company but this construction would be adverse to the contention of the appel- 
lant If the words ın question are not limited ın their application to coal despatched by the East 
Indian Company, they must refer back to the earlier context ın the clause and include all coals des- 
patched by rail at a reduced rate, either by the East Indian Company or the Bengal Nagpur Company. 
Their Lordships are of opinion that this 1s what the words naturally mean, and agree in the judgment 
of the High Court ” 


After this judgment royalty was regularly paid at the enhanced rates of 5 annas 
and 2 annas 6 pies per ton until 1923. At this perod Messrs H.V Low & Co : 
Ltd., were managing the colliery for the lessees and they had been ın the habit of 
paying the royalty During 1923 payment of royalties fell into arrear and on 28th 
January, 1924, the lessee the Raja of Kasimbazar himself paid Rs. 57,069-3-0 
to the lessor “ın full payment of Ekra royalty from Ist January to 3oth September, 
1923” his payment was calculated at the enhanced rates of 5 annas and 2 annas 
6 pies per ton Messrs Low’s agency was terminated ın February, 1924 ,and before 
this date Mr. F. F Lyall, CIE, ICS, had been appomted manager of the 
Kasımbazar Estate. On 8th March, 1924, Mr Lyall wrote to the Rajah of Jharia,. 
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the lessor, stating that the rate of freight for coal had been raised on 1st April, 1921, 
to Rs. 3-13-0 ; that the highest rate of royalty of 5 annas and 2 annas 6 pies per ton 
was 


““ only payable on coal which may be despatched at a freight of 2 annas less than the freight 
which was ın force at the tıme of the execution of the lease ”, 


and that the lessor had been very much overpaid He added - 


© Please note that we shall make no further payments on account of royalty until this excess 1s- 
wiped out ” 


The lessor’s manager wrote in reply : 


“1 am sorry you have put a wrong construction upon the lease and the Raya ıs not prepared 
to accept the same , the contingencies mentioned ın the lease having happened, the Raya 1s entitled’ 
to clan the enhanced royalty for all time to come” 


After some further correspondence the lessor’s manager wrote to the lessees on 18th 
August, 1924: 

“ İt is useless carrying on further correspondence as there is no chance of the matter being settled’ 
out of Court If you think you are entitled to any refund you may sue for the same” 

The contentions of the parties had been clearly stated. ‘The lessor contended 
that once the higher rate of royalty had come mto operation ıt was permanent 
and not affected by a subsequent rise in the rate of frerght. On this view there 
had been no overpayment and royalties were still payable at the higher rate The 
lessee on the other hand maintained that on a true construction of the lease the 
higher rate of royalty was only payable on coal despatched by rail at a freight 
more than 2 annas below the freight at the date when the lease was entered into. 
On this view the higher rate of freight ceased to operate on ist April, 1921. By 
continuing to pay at the higher rate from that date until goth September, 1923, 
he had paid Rs 63,680 more than was due, and he was entitled to retain future 
royalties up to this amount and thereafter to pay at the lower rates The lessee 
acted on this view of his rights He made no further payment of royalties until 
20th August, 1925, and from that date onwards he continued to pay royalty at the 
lower rates. 


The lessor protested and did not acquiesce but he took no steps to enforce 
what he asserted to be his rights until he raised the present action on 5th February, 
1936 In view of the provision for hypothecation contained in clause 10 of the 
lease the lessor, the present appellant, was able to bring his action in the form of a 
mortgage suit in which he claimed an account for the previous twelve years on the 
footing that royalty had been due throughout that period at the higher rates, and 
that he was entitled to interest on arrears unpaid. 


On 2gth June, 1937, the Subordinate Judge at Dhanbad held that during the 
period in question royalty had only been payable at the lower rates but that the 
lessee, the present respondent, was not entitled to set off agaist such royalty the 
amount of his earlier over-payments, and that no interest was due. On this footing 
he held the plaintiff the present appellant entitled to a decree for Rs. 52,197-5-6 
in addition to a small sum ın respect of a matter not now in dispute. After certain 
further procedure the High Court at Patna on 4th December, 1942, decided the 
case on appeal, affirming the decision of the Subordinate Judge on the main issues 
but allowmg in addition certain interest Against that decision an appeal and 
cross-appeal have been taken to His Majesty in Council. 


The main contention for the appellant before their Lordships was that once 
the higher rate of royalty had come into operation, as ıt did in or about 1903, 
it was permanent and not affected by any future rise ın railway freights. It was 
not and could not be argued that this question was determined in the Appeal 
of 1917 ‘Their Lordships then held the contingency on which an enhanced royalty 
would become payable, a fall ın railway freight ın consequence of the construction 
of the Bengal Nagpur Railway, had become operative and that the enhanced 
royalty was payable on coal despatched both by the East Indian Railway and 
by the Bengal Nagpur Railway But this decision does not touch the question, 
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whether that enhanced royalty would continue to be payable if the rate of freight 
rose again to or beyond what ıt was when the lease was executed. This question 
must now be decided. 


The obligation of the lessee set out in clause 1 of the Kabuliyat 1s that on the 
occurrence of two events, both of which have happened, 


“ I shall pay royalty for those coals which will be despatched ın the aforesaid manner at the said 
reduced freight at 5 annas per ton O25 Be 9” 


It has been decided that “in the aforesaid manner ” means by either of the Railways 
mentioned. “ At the said reduced freight’? must refer back to 


“if . . . the freight of coal becomes less by 2 annas af least or more than what 1s fixed at 
present per ton ” 


and must, therefore, mean at a freight 2 annas or more below that ın force at 
the date of the lease The crucial question of construction can be stated thus: 
Do the words “at the said reduced freight ” qualify the words “ those coals which 
will be despatched ın the aforesaid manner” so as to lımıt the obligation to pay 
at 5 annas, etc , to coals which will be despatched “at the said reduced freights ” ? 
or on the other hand do the words “at the said reduced freight ” have some different 
purpose and effect so that the obligation to pay at 5 annas continues to attach 
to all coals despatched no matter what the freights may become ın future ? 


The argument for the appellant was that the leading words of the Kabulıyat 
“ mourushi mukarrarı ” require that the payment under the lease shall be at a rate 
‘permanently fixed But the decision of their Lordships ın 1917 established that, 
as regards all coal despatched by rail, the rates of royalty which were originally 
due under the lease—ş annas and 1 anna 6 pies—had ceased to operate and rates 
of 5 annas and 2 annas 6 pies had come into operation ‘Therefore the words 
“mourushı mukarrarı ” must be read ın a sense consistent with at least one variation 
of the rates of royalty at a date which could not be predicted when the lease was 
entered into If that 1s so there can in their Lordships’ view be no msuperable 
obstacle to those words being read ın a sense consistent with more than one such 
variation. 


The plain and obvious meaning of the provisions of clause 1 1s that the higher 
rates of royalty shall be payable on coals despatched “at the said reduced freight ” 
and on no other coal, so that ıf and when the freight rises to or beyond the original 
figure the higher royalty 1s not payable, but 1f and when the freight 1s 2 annas or 
more below the original figure the higher royalty ıs payable. This ıs a simple 
and reasonable construction of the words which the parties have used and their 
Lordships have found nothing in the contract which is mconsistent with it 


To appreciate the argument for the appellant it is necessary to examıne the 
last sentence ın clause I. It was possible that a reduction of freight following 
on the construction of the new railway might occur but be less than 2 annas and 
the last sentence provides for this contingency. It 1s badly expressed and must 
be read as meaning * 


“ But if the said railway freight becomes less by less than 2 annas per ton > 


İn tbat event the rates of royalty are to be enhanced but by less than the full 
enhancement provided for ın the preceding sentence This 1s a reasonable pro- 
vision which follows naturally on the preceding sentence and ın no way conflicts 
with ıt. The argument for the appellant was that the sole purpose of the words 
“at the said reduced freight ” ın the preceding sentence 1s to differentiate that 
sentence from the last sentence ın the clause Their Lordships are unable to accept 
this argument ‘There 1s no need for any words for that purpose and if that were 
their purpose these words would be ill-chosen Their Lordships have no doubt 
that that 1s not their purpose and that on this matter the decision of the High Court 
is right 


As the freight for coal despatched by rail after 1st April, 1921, exceeded the 
freight charged when the lease was made, ıt follows that after that date the lessee 
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was only bound to pay royalties at the lower rates of 3 annas and 1 anna 6 pies 
per ton But the lessee continued to pay royalties at the hıgher rates of 5 annas 
and 2 annas 6 pies per ton on coal despatched by rail during the period from Ist 
April, 1921, to goth September, 1923, and so overpaid the lessor "The High 
Court have held that the lessee was not entitled to set off the amount of this over- 
payment against the royalties which subsequently became due by him, and the 
Cross-Appeal has been taken against this decision The ground of the decision 
of the High Court was that the over-payment had been made because the lessee, 
the respondent and his agents were unaware of their right under the lease ; that 
_ this was not a mistake of fact but was a mistake of law , that the law of India in 
this matter 1s the same as the law of England , and that under the law of England 
money overpaid ın such circumstances could neither be recovered nor set off against 
other payments due Harries, CJ, said 


“here can be no doubt that under English Law money patd under a mistake of fact 1s recover- 
able but generally speaking money paid under a mistake of law 1s not recoverable This has been 
clearly laid down in a large number of English authorities The Indian Contract Act though ıt 
deals with the effect of mistakes of fact and law upon a contract has no express provision relating to 
the effect of payments made under such mistakes and it appears to me that the law relating to the 
matter is the same ın this country as 1t ıs in England” 


The learned Chief Justice appears to have overlooked the provisions of section 72 
of the Indian Contract Act This section was only mentioned ın passing by the 
Subordinate Judge and ıt would seem that ıt was not argued or only faintly argued 
before the Subordinate Judge or ın the High Court that section 72 applied to this 
case ‘The appellant, the respondent ın the Cross-Appeal, submitted to their 
Lordships that in these circumstances their Lordships should not now receive an 
argument based on section 72 but their Lordships are unable to exclude from their 
consideration the provisions of a public statute (o İt ıs regrettable that their Lordships 
do not have the assistance of the views of the High Court on this matter Their 
Lordships impute no blame to the learned Judges of the High Court, but they 
feel bound to consider the argument which has now been adduced 


Section 72 enacts 


“A person to whom money has been paid or anything delivered by mistake or under coercion 
x p ythıng DA 
must repay or return ıt ” 


This section makes no distinction between mistakes of fact and mistakes of law, 
but 1t must of course be read together with the rest of the Act and ın particular 
with sections 21 and 22 which also deal with mistake Section 21 enacts 


“A contract 1s not voidable because it was caused by a mustake as to any law in force in 


7 5” but a mistake as to a Jaw not in force ın British India has the same effect as a mistake 
ol fact ” 


o 


Section 20 enacts. 


“ A contract ıs not voidable merely because ıt was caused by one of the parties to ıt being under 
a mistake as to a matter of fact ” 


The construction of section 72 has given rise to differences of opınıon ın India 
There 1s a considerable body of authority dealing with the meaning of “coercion ” 
ın this section but their Lordships have not found in those authorities anything 
which 1s of material assistance ın deciding the present case The authorities which 
deal with the meaning of “ mistake ” ın the section are surprisingly few and it 
cannot be said that there 1s any settled trend of authorıty ‘Their Lordships are 
therefore, bound to consider this matter as an open question 


Those learned Judges who have held that mistake in this context must be 
given a limited meaning appear to have been largely influenced by the view 
expressed ın Pollock and Mulla’s commentary on secticn 72 of the Indian Contract 
Act where ıt 1s stated (Indian Contract and Specific Relief Acts, 1931 Edn ,p 402). 


“€ Mıstake of law is not expressly excluded by the words of this section , byt section 21 shows 
that ıt ıs not included ” 


83-a 
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For example in Wolf & Sons v. Dadyba, Khumy: 6? Co 1, Macleod, J., said, referring 
to section 72 


€ on the face of it mistake includes mistake of law Butitis said that under section 21 a con- 
tract 1s not voidable on the ground that the parties contracted under a mistaken belief of the law 
existing ın British India, and the effect of that section would be neutralised if a party to such a contract 
could recover what he had paid by means of section 72 though under section 21 the contract remained 
legally enforceable This seems to be the argument of Messrs Pollock and Mulla and as far as I can 
see 1t 1s sound ” 


In Appavoo Chettiar v South Indian Railway Co.?, Ramesam and Jackson, JJ., say 


“ Though the word ‘ mistake’ ın section 72 1s not limited it must refer to the kind of mistake 
that can afford a ground for relief as laid down ın sections 20 and 21 of the Act Indian 
Law seems to be clear, namely, that a mistake ın the sense that ıt 1s a pure mistake as to the law in 
India resulting in the payment by one person to another and making ıt equitable that the payee 
should return the money 1s no ground for relief ” 


Their Lordships have found no case ın which an opinion that “mistake ” in 
section 72 must be given a limited meaning has been based on any other ground 
In their Lordships’ opinion this reasoning is fallacious Ifa mıstake of law has led 
to the formation of a contract, section 21 enacts that that contract 1s not for that 
reason voidable. If money is paid under that contract, ıt cannot be said that 
that money was paid under mistake of law it was paid because ıt was due under 
a valid contract, and if ıt had not been paid payment could have been enforced. 
Payment “ by mistake ” ın section 72 must refer to a payment which was not legally 
due and which could not have been enforced the ‘“mustake ” 1s thinking that the 
money paid was due when ın fact it was not due There 1s nothing inconsistent ın 
enacting on the one hand that ıf parties enter into a contract under mistake ın law 
that contract must stand and ıs enforceable, but on the other hand that if one party 
acting under mistake of law pays to another party money which 1s not due by 
contract or otherwise, that money must be repaid Moreover if the argument 
based on inconsistency with section 21 were valid, a sımılar argument based on 
inconsistency with section 22 would be valid and would lead to the conclusion that 
section 72 does not evet apply to mistake of fact "The argument submitted to their 
Lordships was that section 72 only applies if there is no subsisting contract between 
the person making the payment and the payee, and that the Indian Contract 
Act does not deal with the case where there 1s a subsisting contiact but the payment 
was not due under ıt But there appears to their Lordships to be no good reason 
for so limiting the scope of the Act Once it 1s established that the payment ın 
question was not due, ıt appears to their Lordships to be irrelevant to consider 
whether or not there was a contract between the parties under which some other 
sum was due ‘Their Lordships do not find ıt necessary to examine ın detail the 
Indian authorities for the wider interpretation of “mustake ” ın section 72 They 
would only refer to the latest of these authorities Pannalal v Produce Exchange 
Corporation, Lid 3 ın which a carefully reasoned judgment was given by Sen, J. 
Their Lordships agree with this judgment It may be well to add that their Lord- 
ships’ judgment does not imply that every sum paid under mistake 1s recoverable 
no matter what the circumstances may be ‘There mayına particular case be 
circumstances which disentitle a plaintiff by estoppel or otherwise 


In this case there was not sufficient evidence to show why the lessee and his 
agents made the overpayments ‘They may have acted on inadequate ınformatıon, 
they may have taken a wiong view of their legal rıghts or they may have continued 
paying at the old rates without giving any thought to the matter But it 1s clear 
that there was no intention to make a present to the lessor of money which was 
not due The money was paid under the belief that ıt was legally due This 
belief was mistaken In their Lordships’ view that 1s sufficient to bring the case 
within section 72 and therefore the Cross-Appeal must succeed. That being so 
the question of interest mvolved in the appeal does not now arise 


—— 
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Their Lordships will, therefore, humbly advise His Majesty that the appeal 
should be dismissed and the Cross-Appeal allowed and the plaıntıff”s suit dismissed 
with costs in the Courts ın India to the defendant The appellant will pay the 
costs of the Appeal and Cross-Appeal. 


Solicitors for Appellant . Douglas Grant © Co 
Solicitors for Respondents Barrow Rogers and Nevill 


V.S. Appeal dismissed and Cross 
Li Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —MR Justice SATYANARAYANA Rao AND MR JusTICE BASHEER 
AHMED SAYEED. 


Kalyanam Veerabhadrayya ,  Petrtioner * 


Madros Maintenance of Public Order Act (I of 1947), section 1 (4)—Power of Provincial Government to 
extend lıfe of Act—Validity—Notrfication of 27th February, 1948, extending life of Act for one year—Effect— 
Madras Ordinance (1 of 1949)—Validity and effect 

In view of section 5 of the Madras General Clauses Act, the Madras Maintenance of Public 
Order Act, 1947, came into force upon the first publication made on 12th March, 1947, by the 
Governor in the Fort St George Gazette of the assent to the Act given by the Governor-General of 
İndia on 11th March, 1947 Accordingly the notification extending the Act for one year from 12th 
March, 1948, leaves no interval when the Act was not in force 


The Madras Maintenance of Public Order Act, 1947, ceased to have operation and died a natural 
death on the 11th March, 1948 The bare power of extension of the life of an act 1s a legislative 
power and not a matter of mere administrative discretion and such power to extend cannot be dele- 
gated by the Legislature to the Executive Government 


Accordingly the power conferred by section 1 (4) of the Act on the Provincial Government to 
extend the continuance of the Act by notification is invalid 

Distinction between delegation of power to make the law and conditional legislation discussed 
and authorities reviewed 

Jatındranaih Gupta v Province of Bihar, (1949) 2 MLJ 356 1949 FLJ 225 (FC) and 
K K B Canadav B 7 H Warden, (1949) 53 GWN 728 relied on 

Gaurı Nandan Ubadhya v Rex, ATR 1948 All 414 and Harıharanand y Superintendent, Central 
Fal, ATR 1948 All 435, dissented from 

There 1s nothing wrong ın the Governor proroguing the Assembly and the Council (which 
he can do at any time he pleases) with a view to enable himself to issue an Ordinance under section 
88 of the Constitution Act It cannot be said to be a fraud on his power to issue an Ordinance 


Madras Ordinance I of 1949, promulgated by the Governor on 11th August, 1949, cannot have 
the effect of amending Madras Act I of 1947, which had ceased to exist Section 2, section 3 (a) 
and section 4 (which purports to insert a new section 4-A) of the Ordinance are of no effect, as they 
do not purport to enact or revive a new law but only seek to amend or clear doubts in the old Act 
Section 3 (6) of the Ordinance however 1s an enacting provision and 1t retrospectively validates actions, 
proceedings, notifications and orders made under the Act at any time on or after r2th March, 1948 
Such a power of validation 1s recognised by Courts in India and the Privy Council Accordingly 
section 3 (6) of the Ordinance 1s valid and operative 

Petition praying that in the circumstances stated ın the affidavit filed therewith 
the High Court will be pleased to issue directions ın the nature of Habeas Corpus 


for production of the petitioner herein before the High Court for being set at liberty. 
N S Mam for Row and Reddy for Petitioner. 


The Advocate-General (K Rajah Ayyar) instructed by N T Raghunathan for the 
Public Prosecutor (_V L Ethraj) on behalf of the Crown 


The Court made the following 


ORDER —These are applications under section 491, Criminal Procedure Code, 
to issue directions in the nature of Habeas Corpus directing the release of the peti- 
tioners who were detamed under the Madras Maintenance of Public Order Act, 
1947 (Act I of 1947). As these petitions raised some common questions of law, 
we thought ıt convenient to hear and dispose of these questions before considering 
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the merits of each application. The orders of detention under the Act ın all the 
petitions except four, Cr M Ps Nos 1645 and 1651 of 1949, 1527 and 1611 of 1949 
were passed after 12th March, 1948, and according to the petitioners on the date 
on which the orders of detention in these cases were passed, the Madras Maintenance 
of Public Order Act, 1947, ceased to be ın force and that therefore the orders of 
detention were without authority and were illegal 


The Maıntenance of Publıc Order Act, 1947 (Madras Act I of 1947), herein- 
after called “ the Act” in the course of this judgment, recerved the assent of the 
Governor-General on the 11th March, 1947, and was first published in the Fort 
St George Gazette on the 12th March, 1947 Under section 1, sub-clause (3) of the 
Act, ıt came into force at once Under sub-clause (4) ıt remams ın force for a 
period of one year , but under that sub-clause the Provincial Government ıs em- 
powered from tıme to tıme by notification ın the Fort St George Gazette to extend 
the continuance of this Act for a further period or periods not exceeding one year 
ın the aggregate if ın their opinion it is expedient so to do On the expiry of the 
Act the provisions of section 8 of the Madras General Clauses Act are made appli- 
cable, as if the Act had then been repealed Before the expiry of the period of one 
year from the commencement of the Act the Provincial Government by a notification 
in the Fort St George Gazette extended the duration of the Act for a further period 
of one year commencing from 12th March, 1948 [VideGO No 446 (General), 
dated 27th February, 1948, published ın the Fort St George Gazette of 2nd March, 
1948] This notification, ıt would be noticed, was issued before the expiry of the 
period of one year from the commencement of the Act Sub-clause (4) of section 1 
of the Act was amended by the Madras Maintenance of Public Order (Amendment) 
Act, 1948 (Act XVII of 1948) by substituting for the words “ for a further period 
or periods not exceeding one year in the aggregate ” the words “for a further 
period or periods not exceeding three years in the aggregate”? This Amending 
Act received the assent of the Governor-General on the 17th August, 1948, which 
was first published ın the Fort St George Gazette, Extraordinary on the 2oth August, 
1948 The life of the Act was further extended by another notification for a period 
of one more year from 12th March, 1949  İVide GÖ Ms No 594 (Public General), 
dated 4th March, 1949] by reason of this further extension the Act continues ın 
force, if the notifications are valid, till 12th March, 1950 ‘The orders of detention 
nov, in question were made durıng the period commencing from eth March, 
1948 In Fatindanath Gupta v Province of Bihar’, the Federal Court held that 
the power delegated to the Provincial Government to extend the duration of the 
Bihar Maintenance of Public Order Act, 1947, on a resolution passed by the Legis- 
lative Assembly and agreed to by the Bihar Legislative Council, with or without 
modifications, was invalid, and that the said Act ceased to have operation on the 
termination of the period of one year from the commencement of that Act This 
decision was pronounced on the 28th May, 1949 Following the decision of the 
Federal Court the Calcutta High Court declared in £ K B Canadav B F H. 
Warden?, that a similar power of extending the lıfe of an Act by a resolution of the 
Provincial Legislature contained in the West Bengal Security Act, 1948, was valid 
This decision was pronounced on the 27th June, 1949 After these two decisions 
the Government of Madras promulgated the Ordinance of the 11th day of August, 
1949, Madras Ordinance No I of 1949, with a view to remove doubts regarding 
the validity of the continuance of the Madras Maintenance of Public Order Act, 
1947, and also to amend the Act The Legislature in the Province was in session 
until it was prorogued by the Governor on the end August, 1949 The Ordinance 
was promulgated on the 11th August, 1949, as the Legislature in the Province 
was not in session, and as the Governor of Madras was satisfied that immediate 
action was necessary for the purpose of 1emoving doubts regarding the validity 
of the contmuance of the Madras Maintenance of Public Order Act, 1947, and for 
amending it ‘The Ordınance was promulgated after the ınstructıons of the Gover- 
nor-General were obtained in pursuance of the proviso to section 88 (1) of the 
i et 25 
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Government of India Act, 1935 It was issued by the Governor ın exercise of the 
powers conferred upon him by section 88 (1) of the Constitution Act The Ordinance 
consists of four sections Section I contaıns the short title, and section 2 
declares that the Madras Maintenance of Public Order Act, 1947, remained in 
force on and from rath March, 1948, and shall continue to remain ın force so long 
as the Ordinance remains ın operation It also amends section 1 of the Act by 
omitting sub-section (4) Section 3 validates ihe Madras Maintenance of Public 
Order (Amendment) Ordinance, 1948 and the Madras Maintenance of Public 
Order (Amendment) Act, 1948 (Act XVII of 1948) and provides that they shall 
not be questioned on the ground that the Acts amended thereby were not ın force 
at the tıme when the amending Ordinance was promulgated or the amending 
Act was enacted Section 3, sub-clause (2) 1s intended to validate the action taken 
by the Provincial Government on and after 12th March, 1948, ın accordance with 
the provisions of the Act It states 

“ No action or proceeding taken, no notification issued, no order made, and nothing done, by 
any authority ın accoidance with the provisions of the said Act at any tıme on or after the 12th day 
of March, 1948, shall be questioned on the ground that the said Act was not in force at that time ” 
Section 4 of the Ordinance introduces a new section, section 4-A inthe Act It is 
presumably intended to nullify the effect of certain decisions of this Court which 
have taken the view that if the grounds of detention are vague and indefinite, 
or if there was inordinate delay ın communicating the grounds to the detenu as 
required by section 3 (1) of the Act, the order of detention could not be justified. 
The new section 4-A inserted by the Ordinance 1s as follows — 

“ No order of detention made ın respect of any person ın pursuance of any of the foregoing pro- 
visions at any time, whether before, on, or after the 12th day of March, 1948, shall be deemed to be 
invalid or unlawful or improper on the ground of any defect, vagueness or insufficiency, or any delay, 
ın any communication made to such person under this Act ” 

This short summary of the provisions of law which have to be considered ın this 
judgment will enable one to appreciate the contentions urged on either side 

On behalf of the petitioners the main contention urged was that in view of the 
decision ol the Federal Court which construed the provisions of the Bihar Act and 
held that the delegation was improper, it followed on the same reasoning that 
the delegation contaıned ın section 1 (4) of the Madras Act was equally invalid, 
and that at the time when the detention orders in these cases were passed, there 
was no law in force authorising the authotıty conceined to make the orders of 
detention, which are now in question ‘The petitioners’ learned counsel urged 
that Ordinance No 1 of 1949 was promulgated by the Governor by fraudulent 
exercise of the power vested ın hım under the Constitution Act, as the Governor 
mtentionally prorogued the Legislature of the Province while in session with a view 
to clothe himself with a power of issuing an Ordinance under section 88 (1) of the 
Constitution Act It ıs also invalid as no circumstances existed which justified 
immediate action and the issue of an Ordinance As the Act itself ceased to bein 
force on 12th March, 1948, the amendment sought to be effected by the Ordinance 
are of no legal effect, as there can be no amendment of an Act which did not exist 

Nor ısıt possible to remove doubts ın an Act which ceased to be in force For 
this contention also reliance was placed on the decision of the Federal Court on 
behalf of the petitioners 


The learned Advocate-General who appeared for the Government argued 
that the decision of the Federal Court was distinguishable as the provisions of the 
two Acts were entuely different, that a bare power to extend the duration or lıfe 
of an Act was not a legislative power and could validly be delegated, and that this 
question was not considered fully by the Federal Court, and even if there were 
observations ın the judgment of the Federal Court, these observations were obzter 
According to the learned Adovcate-General, in any event the power under sub- 
section (4.) of section 1 of the Act of extending the life of the Act is in the nature 
of conditional legislation which could validly be enacted by the Legislature of the 
Province. As a last resort he relied on the Ordinance as validating the detentions 
In a very ıllumınatıng and able argument the learned Advocate-General canvassed 
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at length the limits of delegated legislation under written constitutions and also 
the sovereign power of the English Parliament to delegate legislative authouity 


The primary question that requires careful consideration 1s therefore whether 
the Legislature of the Province is competent to authorise the Provincial Executive 
Government to extend the duration of the Act and to continue the Act by notifi- 
cation Before dealing with this question, 1t would be appropriate at this stage to 
dispose of a question of secondary importance raised on behalf of the petitioners 
The notification of 27th February, 1948, published in the Fort St George Gazette 
of and March, 1948, extended the lıfe of the Act from 12th March, 1948 It was 
argued that the extension should have been from 11th March, 1948, as the Act 
had expired by that trme The Maintenance of Public Order Act, 1947, received 
the assent of the Governor-General on the 11th March, 1947, and the assent was 
published ın the Fort St George Gazette on 12th March, 1947 ‘The Act must, accord- 
ing to the petitioners, be deemed to have come into effect on 11th March, 1947, 
when it received the assent of the Governor-General (from which date the one year 
should be 1eckoned) and not on the 12th March, 1947, when the assent was pub- 
lished ın the Fort St George Gazette In support of this argument reference was 
made to a passage ın Maxwell on Interpretation of Statutes, gth Edition at page 409, 
where the learned author states — 

“ A statute takes effect from the first moment of the day on which ıt 1s passed, unless another 
day be expressly named, ın which case 1t comes into operation immediately on the expiration of the 
previous day By a fiction of law, the whole session was formerly supposed to be held on its first 
day and to last only that one day, and every Act, 1f no other day was expressly fixed for the beginning 
of its operation, took effect, by relation, from the first day of the session ” 

To the same effect 1s the opinion of Crawford on Statutory Construction at page 152, 
paragraph 106, where the learned author states 

“Tn the absence of a constitutional or a general statutory provision, or a provision in the statute 

itself relating to the effective date, the statute will take effect from the day of 1ts passage or enactment , 
that ıs, from the date the last act necessary to complete the legislative pı ocess is performed ” 
In Tomlinson v Bullock+, ıt was held that where no time is specified ın the Act from 
which it 1s to come into operation the date on which the Act receives the royal 
assent 1s the date on which it comes into operation and takes effect from the very 
commencement of the day on which the royal assent 1s given Of course the law 
does not recognise fractions of a day, and when once an assent 1s received, 1t comes 
into effect from the very commencement of the day See Chenchiah v Commissioner 
of Police, Madras* 

The short answer to this argument is that the Act 1s governed by the Madras 
General Clauses Act 1891 (Act I of 1891) which lays down ın section 5 the principles 
for determining the commencement of an Act According to this section, if no 
time 1s mentioned or no provision is made for the commencement of an Act, the 
Act comes into force upon the first publication made by the Governor in Fort St 
George Gazette of the assent to the Act by the Governor-General of India ‘That 1s, the 
date of the first publication 1s taken as the date of the commencement of the Act, 
if no date ıs fixed for the commencement The date of the passing of the Act 
therefore 1s different from the date when the Act comes into force If the date 1s 
mentioned in the Act itself, the Act begins to operate or comes into effect from 
such date , but if no day is mentioned, the date of commencement of the Act 1s 
the date on which the assent of the Governor-General 1s published in the Official 
Gazette for the first time. The present Act (No I of 1947) has not fixed any date 
or time for its commencement Under sub-clause (3) of section 1 1t comes into 
force at once ‘The assent of the Governor-General was received on the 11th 
March, 1947, but the assent was published in the Fort St George Gazette only on 
the 12th March, 1947 In view of section 5 of the Madras General Clauses Act 
the latter date, 2 €, 12th March, 1947, should be taken as the date of the commence- 
ment of the Act In this view, therefore, the notification of 27th February, 1948, 
extending the Act for one year from 12th March, 1948, leaves no interval when 
the Act was not ın force 
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We shall now deal with the main question whether 1t was competent to the 
Provincial Legislature to delegate to the Provincial Government the power to extend 
the life of the Act by notification. It may not be out of place at this stage to re- 
capıtulate and set out the gist of the decisions of the Judicial Committee which 
have considered the position of the Legislatures created under a written Consti- 
tution, particularly the Indian Legislature and the Colonial Legislatures Such 
Legislatures are created by Statutes, Orders ın Council, or Letters Patent The 
power to legislate, its limits are defined by the Constitution ‘They are ın no sense 
agents of the British Parliament which created them, and the principle of delegata 
potestas non potest delegare 1s inapplicable to them Within the lımıts prescribed by 
the statute they have sovereign and plenary powers of legislation of the same 
nature as the British Parliament. The authority creating them also fixes the limits 
of the field of legislation within which they possess plenary powers ‘The area is 
no doubt restricted but within the area their powers are unrestricted In Empress 
v Burah1, which 1s the leading case on the subject, Lord Selborne LC, described 
the position at page 180 as follows 

ü their Lordships are of opinion that the doctrine of the majority of the Court 1s erroneou 
and that ıt rests upon a mistaken view of the powers of the Indian Legislature, and indeed of the 
nature and principles of legislation The Indian Legislature has powers expressly lımıted by the 
Act of the Imperial Parliament which created ıt, and it can, of course, do nothing beyond the limits 
which circumscribe these powers But when acting within these limits, it is not ın any sense an 
agent or delegate of the Imperial Parliament, but has, and was intended to have, plenary powers 
of legislation, as large, and of the same nature, as those of Parliament itself The established 
Courts of Justice, when a question arises whethe: the prescribed limits have been exceeded, must 
of necessity determine that question , and the only way ın which they can properly do so, 1s by 
Jooking to the terms of the instrument by which, affirmatively, the legislative powers were created 
and, by which, negatively, they are restricted If what has been done ss legislation within the general 
scope of the affirmative words which give the power, and if 1t violates no express condition or restriction 
by which that power 1s limited (1n which category would, of course, be included any Act of the 
Imperial Parliament at variance with it), it 1s not for any Court of Justice to inquire further, or to 
enlarge constructively those conditions and restrictions ”’ 


In Hodge v The Queen?, Lord Fitzgerald dealing with the British North America 
Act said as follows — 


“ It appears to their Lordships, however, that the objection thus raised by the appellants 1s 
founded on an entire misconception of the true character and position of the provincial legislatures 
They are ın no sense delegates of or acting under any mandate from the Imperial Parliament When 
the British North America Act enacted that there should be a legislature for Ontario, and that its 
legislative assembly should have exclusive authority to make laws for the Province and for provincial 
purposes ın relation to the matters enumerated ın section 92, ıt conferred powers not ın any sense 
to be exercised by delegation from or as agents of the Imperial Parliament, but authority as plenary 
and as ample within the lımıts prescribed by section 92 as the Imperial Parliament ın the plenitude 
of its power possessed and could bestow Within these limits of subjects and,area the local legislature 
1s supreme, and has the same authority as the Imperial Parliament, or the Parliament of the Dominion 
would have had under like circumstances to confide to a municipal institution or body of its own 
creation, authority to make by-laws or resolutions as to subjects specified ın the enactment, and with 
the object of carrying the enactment into operation and effect ” 


These two cases said Sir Robert P Collier ın Powell v Apollo Candle Company? : 


“ have put an end to a doctrine which appears at one time to have had some currency, that a 
Colonial Legislature 1s a delegate of the Imperial Legislature It 1s a legislature restricted in the 
area of its powers, but within that area unrestricted, and not acting as an agent x ; 


The British Parliament stands ın a superior position as its powers are not circum- 
scribed or limited by any written constitution Its sovereignty is absolute and 


it may enact any legislation of 1ts choice. 


The Bııtısh Parliament has unrestricted power of delegation It may enact 
conditional legislation or may entrust to subordinate bodies the power to make 
by-laws or regulations in pursuance of an Act of Parliament which lays down the 
ımıts of such subordinate legislation It can itself create Legislatures and endow 
them with capacity or the power to legislate, define the area and also prescribe 
the limits of that area. The position, however, of the Indian Legislatures and of 
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Colonial Legislatures 1s entirely different In the United States of America that 
power of delegation 1s further complicated by two principles, one the tripartite 
division of the powers of the Government to executive, legislative and judicial, 
and the implied restriction of the power of one department of the Government 
to delegate ıts functions to the other İt 1s a principle inherent in the American 
Constitutional system that unless expressly provided the Legislature cannot exer- 
cise either executive or judicial powers and an executive in its turn cannot exer- 
cise either legislative or judicial powers, and the judiciary 1s equally prohibited 
from exercising either executive or legislative powers his strict division of the 
powers under the American Constitution has resulted in the view that no delegation 
is possible , but the modern tendency seems to be not to adhere to the strict view, 
as ıt ıs not possible for a legislature to enact laws providing for all contingencies 
and laying down rules so as to cover all details regarding the enforcement of parti- 
cular Acts. Crawford on Statutory Construction referring to this division of 
powers under the American Constitution observes at page 13: 

€ It ıs therefore, apparent that the division of governmental powers into the legislative, the 
executive, and the judicial is an abstract and general division and probably was never intended 
to be strictly adhered to ın actual operation Nor does it mean, from a practical standpoint, that 
they must remain completely separate and distinct with no connecting lınk Ali three depart- 
ments derive their authority from the same source and, although their powers differ, they represent 
the sovereignty ın equal degree They are co-ordinated departments of the Government, and as 
such are politically connected They are mutually dependent and could not exist without the 
assistance of each other, for one makes the laws, another executes them, and the other expounds 
them Yet, the functions and the powers are not blended, although sometimes the powers theore- 
tically belonging to one department are exercised by another either at the express direction of law 
or incidentally as a means of exercising the power properly within its: own domain Each depart- 
ment must perform the duties assigned to ıt, and should not exercise those powers properly belonging, 
to ether of the other departments And the powers properly belonging to each department are 
to be determined by a consideration of the language and intent of the constitution together with 
history, the nature of powers, limitations, and purposes of governments ”. 
The other principle underlying the American Constitution 1s that the powers of 
the Government are considered to have their source in the authority of the people 
of the United States, and that the Legislature was the agent of the people and 
therefore under a disability to delegate power confided to it to another authority 
on the principle of delegata potestas non\potest delegare. ‘These two principles however 
have no application to either the Indian Legislatures or the Colomal Legislatures, 
as it has now been authoritatively settled by the Privy Council in the decisions 
already referred to that such Legislatures are not delegates of the Parliament and. 
have plenary powers of legislation within the appointed İlmmits. 


The power of delegation however 1s recognised, but the question 1s, what 
are the limits of such delegation® As the legislative power of a Government 1s 
vested ın the Legislature urder the Constitution Act it is not open to the Legislature 
to surrender or abdicate that power or delegate it to another authority whether 
it is the executive Government or some other body. But a Legislature 1s authorised 
to delegate a power which is non-legislative in character. Sometimes the delegated 
power may be in the nature of conditional legislation authorising an authority 
such as the executive to determine the time of the commencement of an act and 
the area of its application after determınıng, if necessary, certain facts. It may 
also entrust the power of extending the Act to other matters not enumerated in 
the Act itself. In other cases, the Legislature entrusts to the subordinate bodies 
the power of making by-laws and regulations so as to carry out into execution the 
Act in which the principles and the policy of the Legislature have been laid down 
with precision. In other words, the Legislature by the Act passed by ıt lays down 
general principles and the policy, leaving out details to be filled in by regulations 
or rules by the Executive Government or some other authority. This form of 
Legislation 1s described by some text-writers as subordinate legislation and is very 
often resorted to by Legislatures. The reason is that the Legislatures have no time 
or the aptitude to consider and enact rules relating to the various details having 
regard to the complex nature of the administration and social life. The difficulty 
however is to draw the line between a Legislative power and a non-legislative- 
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power. So far as we are aware, no authority has attempted to draw the line of 
demarcation, and all that 1s done 1s to state a number of principles by which 
the legality of delegation by a Legislature 1s to be determined. The application 
of these principles, ıt must be admitted, is not very easy All that can be said is 
as stated by Crawford on Statutory Construction at page 25, 


“€ As a general rule, ıt would seem to be the nature of the power rather than the manner ın which 
ıt 1s exercised by the admınıstratıve officer, which determines whether the delegation ıs lawful ”. 


Another principle which 1s very often quoted from an American decision is: 


“€ The true distinction therefore ıs between the delegation of power to make the law which nece- 
ssarily involves a discretion as to what it shall be and conferring authority or discretion as to its execution 
to be exercised under and ın pursuance of the law. The first cannot be done. To the latter no 
valid objection can be made”. 


Conditional legislation of the kind dealt with by the Privy Council in Empress v 
Burah}, ıs considered to fall within the latter category, and it has been uniformly 
held that such a kind of delegation is valid ‘The attempt on the part of the 
learned Advocate-General 1s to bring the present case within the principle of the 
above decision, and the other cases which have applied that principle In Empress 
v. Burah1, the Privy Council had to deal with Act XXII of 1867 passed by the 
Indian Legislature. "The Act purported to remove Gare Hills from the jurisdiction 
of the ordinary cıvıl and criminal Courts and to vest the cıvıl and criminal adminıs- 
tration of justice in the said territory ın officers to be appointed by the Lieutenant- 
Governor of Bengal. The Lieutenant-Governor of Bengal was authorised by notı- 
fication ın the Calcutta Gazette to determine the time when the Act should come 
into operation in respect of the Gare Hills The gth section of the Act empowered 
the Lieutenant-Governor from time to time by notıficatıon ın the Galcutta Gazette 
to extend the provisions of the Act to the Jaintia Hills, the Naga Hulls and portions 
of the Khasıa Hulls. "This delegation of the power to the Lieutenant-Governor 
to determine the time of the commencement of the Act and also to extend its 
operation to other areas was questioned ım the case. The High Court was of 
opinion that the delegation was bad, as it was delegation of a legislative power 
which offended also against the principle that an agent could not delegate his. 
powers. It was pointed out by the Privy Council that ıt was not open to the 
Governor-General in Council to create a new Legislature and arm it with legis- 
lative authority not authorised by the Councils Act Lord Selborne, LG, over- 
ruled the objection and upset the view of the High Court as it was not a legislative 
power that was delegated to the Lieutenant-Governor The Lord Chancellor 


observed at page 182: 


“Their Lordships think that it ıs a fallacy to speak of the powers thus conferred upon the Lieu- 
tenant-Governor (large as they undoubtedly are) as ıf, when they were exercised, the efficacy of the 
acts done under them would be due to any other legislative authority than that of the Governor- 
General ın Council Their whole operation is, directly and ımmediately, under and by virtue of 
this Act (No XXII of 1869) itself. "The proper Legislature has exercised its yudgment as to place, 
person, laws, powers, and the result of that judgment has been to legislate conditionally as to all 
these things The conditions having been fulfilled, the legislation is now absolute. Where plenary 
powers of legislation exist as to particular subjects, whether ın an Imperial or in a Provincial Legis- 
lature, they may (ın their Lordships’ judgment) be well exercised, either absolutely or conditionally. 
Legislation, conditional on the use of particular powers or on the exercise of a limited discretion, 
entrusted by the Legislature to persons in whom it places confidence, is no uncommon thing , and, 
ın many circumstances ıt may be highly convenient. The British Statute Book abounds with examples 
of it ş and it cannot be supposed that the Imperial Parliament did not, when constituting the Indian 
Legislature, contemplate this kind of conditional legislation as within the scope of the Legislative 
powers which ıt from time to time conferred İt certainly used no words to exclude it. Many im- 
portant instances of such legislation ın India are mentioned ın the opinions of the Chief Justice of 
Bengal, and of the other two learned Judges who agreed with him ın this case Among them are 
the great Codes of Civil and of Criminal Procedure... .. ” 


From this ıt follows that when a legislation 1s complete in the sense that the Legis- 
lature had exercised its will and its judgment regarding all matters such as the 
place, the person or the laws and the powers but merely entrusted to some other 
authority the power of determining the time of the commencement of the Act and 
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the place or places to which it should be applied, it 1s not delegation of a legis- 
lative power at all and really falls within the category of non-legislative powers, 
and’ therefore such delegation 1s permissible 


There are other instances of conditional legislation which have been upheld 
by the Privy Council and which have been brought to our notice by the learned 
Advocate-General , In Russel v. The Queenl, the validity of the Canada Temperance 
Act, 1878, was questioned The Parliament of Canada passed the Canada Temperance 
Act, 1878 with the object of promoting temperance ın the Dominion and introducing 
uniform legislation in all the Provinces respecting the traffic in intoxicating liquors. 
‘The Act was divided into three parts, and the second part contained the prohibitory 
enactments A machinery was provided under the Act by which the second part 
of the Act could be brought into force in any county or city by the Governor- 
General in Council by a proclamation published in the Gazette declaring that the 
second part of the Act shall be in force and take effect in such county orcity This 
method of bringing into force the Act was questioned on the ground that ıt was 
delegation of a legislative power and therefore invalid The answer to this objection 
given by the Privy Council 1s at page 835 

“The short answer to this objection is that the Act does not delegate any legislative powets 
whatever It contains within itself the whole legislation on the matters with which it deals The 
provision that certain parts of the Act shall come into operation only on the petition of a majority 
of electors does not confer on these persons power to legislaate Parliament itself enacts the condı- 
ton and everything which 1s to follow upon the condition being fulfilled Conditional legislation 
of this kind ıs ın many cases convenient, and ıs certainly not unusual, and the power so to 
legislate cnnot be denied to the Parliament of Canada, when the subject of legislation 1s within 


its competency Their Lordships entirely agree with the opinion of Chief Justice Ritchie on 
this objection If authority on the point were necessary, ıt will be found ın the case of the Queen 


v Burah?, lately before this Board ” 

In Hodgev The Queen, the power of a local Legislature to entrust to a Board of Com” 
missioners under the Liquor License Act of 1877 authority to enact regulations 
was upheld, as they were intended to carry out the object of the Act into operation. 
In Powell v Apollo Candle Company*, under section 133 of the New South Wales 
Customs Regulation Act of 1879, the Governor was authorised to levy a duty on 
certain articles This delegation was questioned as being legal Applying 
the principle of the earlier decisions already referred to, the section was held valid. 


Recently the question came up for examination before the Federal Court 
and the Privy Council in Benoari Lall Sarma’s case which related to the Special 
Criminal Courts Ordinance 1942 (II of 1942) The decision of the High Court 
and the Federal Court 1s to be found ın Emperor v Benoarı Lall Sarma, and of the 
Privy Council in King-Emperor v Benoarı Lall Sarma® Under the Ordinance three 
kinds of criminal courts were constituted, Special Judges, Special Magistrates 
and Summary Courts A Special Judge could be authorised to try such offences 
or class of offences or or such cases or class of cases as the Provincial Government 
or a servant of the Crown empowered by the Provincial Government in this behalf 
may, by a general or special order in writing, direct A sımılar power was con- 
ferred upon the Provincial Government or the servant of the Crown empowered 
by the Provincial Government to decide and direct what offences should be tried 
-by a Special Magistrate Under section 26 of the Ordinance, appeals from orders, 
from sentences of Courts constituted under the Ordinance were taken away from 
the jurisdiction of the ordinary Courts constituted under the Criminal Procedure 
Code, and the jurisdiction even of the High Court was barred to entertain either 
an appeal or revision Apart from other questions which were raised regarding 
the validity of this Ordinance the one question which 1s relevant for the purpose 
of this discussion 1s whether the delegation of the power to determine the nature 
of the offences or classes of offences and cases or classes of cases by the Special 
Judge or Special Magistrate, to the Provincial Government or the servant of the 
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Crown was valid The High Court as well as the Federal Court took the view 
that as the delegation was too general, ıt was invalid The Officiating Chief 
Justice, Varadacharıar, ın an exhaustive judgment examined the limits of the 
doctrine of delegation of powers by a Legislature and considered the relevant 
decisions on the pomt The argument on behalf of the Crown was that it was 
a conditional legislation and not a delegation of Legislative power which might be 
justified by the decisions of the Judicial Committee in Empress v Burah!, Hodge v. 
The Queen*, and Powell v Apollo Candle Co? The test Jaid down ın an American 
case that. 

“the distinction ıs between the delegation of power to make the law, which necessarily involves 
a discretion as to what it shall be and conferring authority or discretion as to its execution to be 
exercised under or ın pursuance of the law ” 
was accepted as correctly layıng down the distinction The Legislature ın con- 
ferring however authority or discretion upon a body regarding the execution of 
the law into effect, ıt was pointed out, should not make it too general almost amount- 
ing to issue of a blank cheque to the authouity ; but the Legislature must lay down 
the main principles and the policy leaving details to be filled in by the subordinate 
agency Applying this test, ıt was held by the Federal Court that the delegation 
by the Ordinance amounted to an abdication or surrender of the power of the 
Legislature—the Ordinance-makmg power of the Governor-General being co- 
extensive with the power of the Legislature to enact laws This view of the pro- 
visions of the Ordinance was not accepted by the Privy Council The difference 
between the Privy Council and the Federal Court was not due to any difference 
regarding the principles applicable, but the apphcation of the principles themselves 
This case illustrates the difficulty in applying accepted principles for determination 
of the validity of a delegation of a power by a Legislature in a given case The 
Federal Court thought that the delegation was bad, as the language of the provisions 
of the Ordinance and the authority conferred were very wide, while the Judicial 
Committee was of opinion that ıt was in the nature of a conditional legislation. 
Viscount Simon, L C , who delivered the judgment of the Board m that case dealing 
with this question observed at page 66, King Emperor v Benoar Lall Sarma‘ 

“The second objection has attracted more support, but 1s, ın their Lordships’ opinion, equally 
unfounded It 1s undoubtedly true that the Governor-General acting under paragraph 72 of schedule 
IX must himself discharge the duty of legislation there cast upon him, and cannot transfer it to other 
authorities But the Governor-General has not delegated his legislative powers at all Has powers in 
this respect, ın cases of emergency, are as wide as the powers of the Indian legislature which, as 
already pointed out, ın view of the proclamation under section 102, had power to make laws for a 
Province even ın respect of matters which would otherwise be reserved to the Provincial Legislature. 
Their Lordships are unable to see that there was any valid objection, in point of legality, to the 
Governor-General’s Ordinance taking the form that the actual setting up of a special Court under 
the terms of the ordinance should take place at the tıme and within the limits judged to be necessary 
by the Provincial Government specially concerned Töes zs not delegated legislation at all It ıs merely 
an exumple of the not uncommon legislative arrangement by which the local application of the 
provisions of a Statute ıs determined by the judgment of a local admınıstratıve body as to its necessity. 
Their Lordships are in entire agreement with the views of the Chief Justice of Bengal and of Khundkar, 
J , on this part of the case The latter Judge appositely quotes a passage from the yudgment of the 
Privy Council ın the well known decision in Russell v The Queen® (the italics are ours) 

These decisions are sufficient in our opinion to illustrate the essence of conditional 
legislation, which 1s not delegated legislation nor delegation of a legislative power. 
It may not however be out of place to refer to one other decision of the High Court 
of Australia Baxter v Ahway*, on which strong reliance was placed by the 
learned Advocate-General Under the Customs Act of ıgor of Australia 
certain imports were prohibited by the Act and such prohibited imports 
were enumerated ın section 62 of the Act and by clause (g) of that 
section the Governor-General was empowered to prohibit the importation 
of other goods In exercise of this power the Governor-General ın Council 
of Australia issued a proclamation on the 29th December, 1905 prohibiting the 
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importation of opium suitable for smoking The objection taken was that the 
power to prohibit the importation of opium was a power that should be exercised 
by the Legislature and could not be delegated to the Governor-General in Council. 
The delegation was upheld on the ground that ıt was not delegation of a legislative 
power but conditional legislation, and was within the powers conferred on the 
Parliament by the Constitution In arriving at this conclusion the High Court 
relied upon the decision ın Empress v Burahl and the cases that followedit The 
remarks of O’Connor, J, at pages 636, 637 and 638 of the Report are of consi- 
derable assistance 1n distinguishing between delegation of a legislative power and 
conditional legislation. İn the case of conditional legislation the whole of the law 
‘which operates is to be found in the statute itself except as in that particular case 
the naming of the article to which the provisions ought to be applied 


“€ It is a fundamental principle of the Constitution,” says the learned Judge at page 637 “ that 
everything necessary to the exercise of a power 1s included in the grant of a power Everything 
mecessary to the effective exercise of a power of legislation must, therefore, be taken to be conferred 
by the Constitution with that power Now the Legislature would be an ineffective instrument for 
making laws if ıt only dealt with the circumstances existing at the date of the measure The aim 
of all legislatures 1s to project their minds as far as possible into the future, and to provide ın terms 
as general as possible for all contingencies likely to arise ın the application of the law But it is not 
possible to provide specifically for all cases, and, therefore, Jegislation from the very earliest times, 
and particularly ın more modern times, has taken the form of conditional legislation, leaving ıt to 
some specified authority to determine the circumstances ın which the law shall be applied, or to what 
its operation shall be extended, or the paricular class of persons or goods to which it shall be applied 
İn the case of Field v Clark®, which was cited to us by Mr Lamb 1n the course of his argument, there 
18 a passage which has a direct bearmg upon this aspect of the power of the legislature In delivering 
the judgment of the Court, Mr Justice Harlan said, quoting from another case, Mourev City of Reading? 
Half the Statutes on our books are ın the alternative, depending on the discretion of some 
person or persons to whom 1s confided the duty of determining whether the proper occasion exists 
for executing them But it cannot be said that, the exercise of such discretion is the making of the 
law.’ So in Locke’s appeal* “ to assert that a law 1s less than a law, because ıt ıs made to depend 
upon a future event or act, 1s to rob the legislature of the power to act wisely for the public welfare 
whenever a law 1s passed relating to a state of affairs not yet developed, or to things future and 
impossible to fully know’ The proper distinction the Court said was this ‘The legislature 
cannot delegate its power to make a law , but it can make a law to delegate a power to determine 
some fact or state of things, upon which the law makes, or intends to make, its own action depend. 
To deny this would be to stop the wheels of Government ‘There are many things upon which 
wise and useful legislation must depend which cannot be known to the law-making power, and must 
therefore, be a subject of ınqumy and determination outside the halls of legislation’ ” 


This decision ın our opinion brings out clearly the distinction between delegation 
of a power to make a law and the delegation of a power to apply a law if certain 
circumstances exist The question is whether the power conferred upon the 
Provincial Government to extend the duration of the Act by section 1 (4) of the 
Madras Maintenance of Public Order Act, 1947 falls under the former category 
or the latter. 


Acts may be classified with reference to their durakon into permanent or per- 
petual Acts and temporary Acts A perpetual Act ıs of unlimited duration and con- 
tinues in force for ever unless repealed or altered while a temporary Act continues 
in force during a fixed period or until repealed or altered earlier + It 1s for the 
Legislature to determıne whether an Act should be perpetual or only of temporary 
duration The period of the life of an Act 1s therefore determined by the exercise 
of the legislative will and 1s a legislative power İt is not analogous to the power 
of applying a legislation which is already complete to particular areas or particular 
class of persons or goods or even of determining the time of its commencement 
or the amount of its operation Conditional legislation, as the decisions already 
referred to show, 1s of the latter description After the expiration of the period 
fixed for the operation of a temporary Act, the Act automatically comes to an end. 
There is no analogy between conditional legislation which authorises an outside 
authority to determine the commencement or termination of an Act and the power 
to determine the lıfe of an Act itself No doubt in the case of conditional legis- 
lation, until the condition 1s determined or 1s fulfilled, the law may be in a state 
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of suspended animation but still it ıs law but needs its application to be determined 
by an extraneous authority. The power of extending the lıfe of an Act 1s really 
a power to bring the Act itself into existence for a further period and if not so 
brought would cease to be law It ıs therefore difficult to accept the contention 
of the learned Advocate-General that a bare power to extend an Act 1s in the nature 
of conditional legislation and is valid Of course the word “extend ” 1s capable 
of more than one meaning. If it is merely a question of extending the operation 
of the Act already complete and ahve, to other persons or goods or even to other 
areas not already specified in the Act itself the argument of the learned Advocate- 
General on the authorities 1s perfectly sound. But if by “extend ” ıs meant to 
extend the lıfe of the Act itself and to prolong its duration ıt 1s a different matter 
and cannot be treated on the same footing as conditional legıslatıon. The legis- 
lature it 1s that 1s charged with the duty of taking into consideration the circum- 
stances existing at the tıme of enacting a law, whether the law should continue 
in operation only for a short duration or should be perpetual. At each time that 
the Legislature thinks it fit to continue the lıfe of an Act it must exercise its mind 
taking into consideration the circumstances and the situation at the tıme in order 
to decide whether there 1s or 1s not justification for extending the provisions of the 
Act particularly so in a case where the liberty of a subject 1s concerned and the 
effect of the Act 1s to curtail that liberty without recourse to a judicial determination 
by. ordinary tribunals of the question whether a proper case for depriving a subject 
of his liberty is made out or not Such a power cannot be delegated The power, 
of extending the life of an Act ın our opinion, 1s clearly legislative power, and its 
delegation in the present case to the Provincial Government, namely, the executive, 
is not warranted by any of the principles known to Constitutional law. 


The question ın our opinion is really concluded by the decision of the Federal 
Court We thought ıt fit to consider the question ın the light of the authorities 
placed before us by the learned Advocate-General, as he contended that the 
decision of the Federal Court was not directly ın pomt and that in any event the 
observations ın some of the judgments were mere obiter We do not however 
read the judgment of the Federal Court in the manner contended by the learned 
Advocate-General We think it ıs a direct decision on the point, and the majority 
of the Judges are clearly of opinion that even a bare power to extend the hfe of an 
Act with or without modification, 1s a legislative power which could not be delegated. 
The Judgment of the Federal Court is Jatındranath Gupta v Province of Bthar+ It 
relates to the Bihar Maintenance of Public Order Act, 1947 The detention orders 
in question were made in January and February 1949, and the detenus were 
residents of Chhota Nagpur Dıvısion of the Province of Bihar, which is a partially 
excluded area governed by the provisions of section 92 of the Constitution Act. 
Under that section the Governor has a two-fold power of legislation Under 
clause (1) of the section an Act of the Dominion Legislature or of the Provincial 
Legislature will not apply to an excluded area or a partially excluded area, unless 
the Governor by public notification extends the application of the Act with such 
exceptions or modifications as he may think fit to make. This power of extending 
Acts already passed by the Dommion Legislature or the Provincial Legislature 1s 
admittedly a legislative power It was so decided also ın Chotturam and others v 
Commissioner of Income-tax, Bihar? Under sub-clause (2) the Governor himself 
is empowered to make regulations for the peace and good government of any 
excluded area or of partially excluded area in a Province, and by such regulations 
he 1s authorised even to repeal or amend any Act of the Dominion Legislature 
or of the Provincial Legislature of any existing law applicable for the time being 
to the area in question but subject to the condition that such regulations are forthwith 
submitted to the Governor-General and assented to by him before they become 
operative. This1s undoubtedly a plenary power of legislation vested in the Governor 
of the Provinces. The Bihar Legislature passed the Bihar Maintenance of Public 
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Order Act, 1947, which came into force on 16th March, 1947, and its operation 
was limited to one year from the date of 1ts commencement. by section 1 (3).0f 
the Act There is a proviso to that section, wz, 

“the Provincial Government may, by notification, on a resolution passed by the Bihar Legis- 

lative Assembly and agreed to by the Bihar Legislative Council direct that this Act shall remain ın 
force for a further period of one year With such modifications, if any, as may be specified ın the 
notification ” 
As the Act could not by its own force have operation ın Chhota-Nagpur Division 
the Governor of Bihar issued a notification on 16th March, 1947, ın exercise of 
the power vested in him under section 92 (1) of the Constitution Act directing 
that the Act should apply to Chhota-Nagpur Division The life of the Act was 
extended on the 11th March, 1948, for a further period of one year from 16th 
March, 1948, by the Provincial Government acting under the power conferred 
upon ıt under the proviso, after obtaining the sanction of the Bihar Legislative 
Assembly by a resolution passed by ıt The Governor did not issue a fresh noti- 
cation after the life of the Act was extended directing the application of the extended 
Act to Chhota-Nagpur On the 7th March, 1949, however the Governor of Bihar 
issued a nottfication under section 92 (1) of the Constitution Act directing that 
the said Bihar Maintenance of Public Order Act shall apply and shall always 
be deemed to have applied to the Chhota-Nagpur Division The Bihar Legislature 
passed an amending Act, Act V of 1949, on 15th March, 1949, by which for the 
words “for the period of one year from the date of 1ts commencement ” occuring 
in sub-section (3) of section 1 of the Bihar Maintenance of Public Order Act, 1947, 
the words and figures “till the 31st March, 1950”? were substituted On 1eth 
March, 1949, a notification was published by the Governor acting under section 92 (1) 
of the Government of India Act directing that the Bihar Act V of 1949, shall apply 
to the Chhota-Nagpur Division The appellants were arrested at a time when 
there was no notification applying the extended Act to Chhota-Nagpur Division 
the previous notification having already expired The detentions were questioned 
on the ground that the Provincial Government had no power to extend the life 
of the Act, and the delegation contained in the proviso to section 1 (3) of the Act 
was unauthorised There was an alternative contention that in any event as there 
was no notification applyıng the extended Act to the Chhota-Nagpur division, 
the detentions were illegal even on that ground Fazl Alı, J , dissented from the 
opinion of the majority and upheld the orders of detention Patan)alı Sastri, J , 
based his decision on the narrower ground that in the absence of a further notıfica- 
tion by the Governor there was no Act ın force justifying the orders of detention. 
The Governor ın the exercise of his legislative power under section 92 (1) according 
to the learned Judge had no power to delegate legislative power of extending the 
duration of the Act to the Provincial Government The Amending Act V of 
1949, was of no avail to sustain the detentions, as the original Act ceased to have 
any opearation in Chhota-Nagpur at the tıme it was applied by notification of 
the Governor to that Division The other learned Judges, the Chief Justice of 
India, Mahajan and Mukherjea, JJ, considered the larger question and were 
unanimous ın holding that the orders of detention were not justified 


It will be observed that under the proviso there ın question, the power of 
continuing the Act was vested ın the Provincial Government, and required a resolu- 
tion of the Bihar Legislative Assembly and the Bihar Legislative Council It 
also vested ın the Provincial Government a power to modify the Act if necessary, 
besides extending the period for one more year. The argument of the learned 
Advocate-General 1s that the three learned Judges were not considering the bare 
\power of extending the duration of the Act but were considering that power coupled 
with a power to modify, and that therefore the decision is not authority on the 
question with which we are now concerned We do not agree with this conten- 
tion. No doubt in that case there was also a power to modify, but the judgments 
of the three learned Judges contain a clear expression of opinion that even a bare 
power to extend the lıfe of an Act 1s also a legislative power, the delegation of which 
is not permissible, and that ıt 1s not in the nature of conditional legislation The 
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learned Chief Justice at page 230 of the Report deals with this contention He 
observes, 


€ Tn my opinion, the contention of the appellants on this point is correct The proviso contaın$ 
the power to extend the Act for a period of one year, with modifications if any It 1s one power and 
not two severable powers The fact that no modifications were made ın the Act when the power 
was exercised cannot help ın determining the true nature of the power The power to extend the operation 
of the Act beyond the period mentioned ın the Act prima facie 1s a legislative power, It is for the Legrslature 
to state how long a particular legislation will be in operation That cannot be left to the discretion of some 
other body ” (The italics are ours ) 


The sentence ın italics contains clear expression of opinion that the power to extend 
the duration of an Act beyond one year 1s a legislative power "The learned Judge 
continues : 


“ The power to modify an Act of a Legislature, without any limitation on the extent of the power 
of modification, 1s undoubtedly a legislative power It is not a power confined subject to any res- 
trıctıon, limitation or proviso (which is the same as an exception) only İt seems to me therefore 
that the power contained ın the proviso 1s legislative Even keeping apart the power to modify 
the Act, I am unable to construe the proviso, worded as ıt 1s, as conditional legislation by the Provin- 
cial Government Section 1 (3) and the proviso read together cannot be properly interpreted to 
mean that the Government of Bihar in the performance of its legislative functions had prescribed. 
the life of the Act beyond one year For its continued existence beyond the period of one year it 
had not exercised its volition or judgment but left the same to another authority, which 
was not the legislative authority of the Province The proviso 1s framed in the affirmative form, 
stating that ıt shall be extended for a period of one year by the Provincial Government on a resolu- 
tion passed by the two Chambers 1T also think that ona true construction of the proviso this power 
of legislation to extend the life of the Act beyond the first year zs not left ın the legislative body established 
by the Government of India Act for the Province, but in a different body For the extension of the Act beyond 
the first year, the consent of the Governor of the Province 1s not required under the proviso While 
section 69 of the Constitution Act makes the Governor an essential part of the Government of the 
Province ın performing its legislative functions, the procedure laid down for the extension of the 
Act beyond the first year 1s also different from the procedure prescribed under section 78, etc , of 
the Constitution Act Applying the principles laid down by thé Judicial Committee of the Privy 
Council in The Queen v Burahl and Russell v The Queen?, İdo not think the extension of the Act beyond. 
the first year by the notifications can escape being classed as a delegated legislation It 1s not and 
cannot be disputed that delegated legislation will be ultra xeres” 


To our mind ın the passages italicised the learned Chief Justice in unequivocal 
terms lays down that a bare power of extension of the lıfe of an Act 1s a legislative 
power and that it should not be entrusted to an outside body, 


Patanjalı Sastrı, J, also considers that in his opinion the discretion vested 
by the proviso in the Provincial Government and the two Chambers of the Provin- 
cial Legislature to prolong the duration of the Act, for a further period of one year 
with such modification as they may have thought fit, 1s a legislative power, and 
not a matter of mere admınıstratıve discretion No doubt the learned Judge 
considers the power of extending along with the power of modification, and there- 
fore this may not be treated as authority for the view that a power of extending 
the duration without niore is a legislative power But ın considering the power 
of the Governor to delegate ın advance the power of extending the duration of 
the Act to the partially excluded areas he expresses the opinion at page 235 as 

“€ abdication of his functionin that regard Such a shifting of the burden of hıs responsi- 
bility could not have been contemplated by section 92 (1) of the Government of India Act 
It follows that the application of the first proviso to section 1, sub-section (3) of the Act to 
Chhota Nagpur by the notification No goo, dated the 16th March, 1947, was unconstitutional 
and, assuming, without deciding, that the enactment of the proviso by the Provincial Legislature 
was inira vires, and the notification issued by the Provincial Government on the 11th March, 1948, 
under that proviso was effective to extend the duration of the Act for one more year, a fresh 
notification by the Governor Was necessary to bring the extended Act into force in Chhota Nagpur, 
and in the absence of such notification the arrest and detention of the appellants must be held to 
be unauthorised and illegal ” 

Of course this passage 1s not direct authority on the point now under consıdera- 
tion , but however it throws light on the question ın so far as the learned Judge 
holds that the delegation even by the Governor of such a power, who had the right 
to exercise legislative power under section 92 (1) of the Act 1s unconstitutional 
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Mahajan, J, at page 239 pointed out the distinction between delegation of 
power to make the law and conditional legislation ın the following passage 


“ Distinction between delegation of power to make the law which necessarily involves a dıscre- 
tion as to what it shall be, and conferring discretion or authority as to its execution to be exercised 
under and ın pursuance of the law ıs a true one and has to be made ın all cases where such a ques- 
‘tion 1s raised İn cases of conditional legislation, on fulfilment of the condition the legislation be- 
comes absolute But in cases of delegated legislation, the delegate has to take a decision whether 
that legislation 1s to continue or has to be modified, amended or varied 


The proviso which has been assailed in this case, judged on the above test, comes within 
the ambit of delegated legislation and 1s thus an improper piece of legislation and void To my 
mınd, ıt not only amounts to abdication of legislative authority by the Provincial Legislature, ıt 
goes further and amounts to setting up a parallel Legislature for enacting a modified Bihar Maın- 
tenance of Public Order Act and for enacting a provision ın ıt that that Act has to be enacted for 
a further period of one year ” 


Later on, he observes 


© Nothing is here bemg done in pursuance of any Jaw What is being delegated is the power 
to determine whether a law shall be ın force after its normal lıfe has ended and if so, what that law 
‘will be, whether that what was originally enacted or something different The body appointed as a 
‘delegate for declaring whether a penal Act of this character shall have longer lıfe than originally 
contemplated by the Legislature and if so, with what modification, 1s a new kind of Legislature than 
entrusted with the duty under the Government of India Act, 1935 I am further of the opinion 
that the power given to extend the lıfe of the Act for another year ın the context of the language of 
section I (3) also amounts to an Act of legislation and does not fall under the rule laid downin The 
Queen v Buah' The Act ina mandatory form stated that it shall be ın force for one year only. 
That being so, the power given ın the proviso to re-enact it for another year 1s legislative power and 
does not amount to conditional legislation In letter and in spirit this proviso gives the impression 
that the Bihar Legislature for reasons best known to itself wanted to retain the power of saying that 
the law shall continue for another year with such modifications as it thinks fit, but that ıt did not want 
to meet as a Legislature with its necessary safeguards but wanted to do so byaresolution The 
Legislature ın doing so acted beyond the powers conferred on it by the Act of Parliament ” 


Mukherjea, J, after considering the decisions in The Queen v Burah!, Russell v. 
Queen® and King-Emperor v Benoarılal3, expressed hisopmion at page 250 as 
follows .— 


“ In my opinion, the validity of the proviso to section 1 (3) of the Bihar Maintenance of Public 
Order Act cannot be upheld on the ground of its being a piece of contingent legislation It cannot 
also be supported on the ground that what ıt delegates 1s a mere non-legislative function The duration 
of a statute 1s a matter for determnation by the Legislature atself From the language of sub-section (3) of 
section 1 and that of the proviso, it 1s difficult to say that the Legislature fixed the duration of the 
Act at two years from the date of the commencement and left ıt to the Provincial Government to 
determine at the end of one year ın consultation with the two Houses of the Bihar Legislature whether 
the Act should be ın operation for one year more If that was the real intention of the Legislature, 
ıt might have been argued that ıt was a piece of conditional legislation only That this was not 
the intention of the Legislature is, however, clear from the fact that the Provincial Government 1s 
authorised to decide at the end of the year not merely whether the Act should be continued for another 
year but whether the Act itself should be modified in any way or not ” 


In view of these clear expressions of opinion by the highest judicial tribunal of 
the land ıt 1s impossible to hold that the question raised ın these applications 
regarding the validity of the power of extension conferred upon the executive of 
this Province by section 1 (4) of the Act 1s net covered by the Majority decision 
of the Federal Court, and that the provision ın section 1 (4) of the Actıs valid. 


After the decision of the Federal Court the same question was considered 
by the Calcutta High Court in Badal Bose v Chief Secretary to Government, West 
Bengal*, a case under the West Bengal Security Act, 1948. Section 1 (4) of that 
Act which provided for the duration of the Bengal Act was ın these terms: 

“ It shall, in the first instance, remain ın force for a period of one year provided that if a 
resolution ın that behalf 1s, before the date on which under this sub-section it would otherwise have 


ceased to operate, passed by the Provincial Legislature, ıt shall continue ın force for a further period 
of one year from such date” 


‘Under this proviso there is no power of modification but only a power to extend 
the duration Applying the decision of the Federal Court, Harris, CJ. and 
eee a ee 
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Mitter, J, held that Provincial Legislature had no authority to continue the Act 
by a resolution This case 1s concerned with a bare power of extension and is 
on all fours with the case now before us The decision of the learned Judges 
is based mostly on an interpretation of the judgment of the Federal Court, 
and for the reasons already stated we are also of opınıon that the decision 
of the Federal Court covers the point and that itis binding onus In 
the two cases there 1s at least a requirement that a resolution of the Provincial 
Legislature was necessary before extending the life of the Act Under the Madras 
Act, there is not even this safeguard The Provincial Government had no duty 
at all to ascertain the opinion of the Legislature, and not even such safeguard 1s 
provided under the Madras Act We do not by this mean that the delegation 
would have been valid if such provision were made All that we intend to point 
out 1s that the delegation ın the present case 15 more absolute than ın the two cases, 
in the sense that there 1s no obligation on the part of the Provincial Government 
to obtain the wishes of the Legislature on the advisability of extending the dura- 
tion of the Act. From this it follows that the Madras Maintenance of Public Order 
Act, 1947, ceased to have operation and died a natural death on the 11th March, 
1948. 

Relying upon the hypothetical case suggested by Mukherjea, J , ın the passage 
already cited from the judgment of the Federal Court, the learned Advocate-General 
contended that upon a true interpretation of section 1 (4) of the Act, the Legis- 
lature fixed the duration of the Act at two years from its commencement, and 
gave discretion to the Provincial Government to determine at the end of one year 
whether the Act should continue in operation of one more year or not If that 
was the intention of the Legislature, it 1s argued that ıt 1s a piece of conditional 
legislation as stated by Mukherjea, J, at page 251 “The language ın our opinion 
of section 1 (4) of the Act does not admit of any doubt that it was not originally 
intended to be ın force for a period of two years ‘The sub-section expressly says 
that the Act shall remain in force for a period of one year and that the Provincial 
Government may extend the Act from time to time by notification for a further 
period or periods not exceeding one year ‘The discretion given to the Provincial 
Government 1s clearly to extend the operation of the Act by another year, after 
the first year had elapsed, and the intention 1s not to fix the period of duration 
as two years ın the first instance The expression “ upon the expiry of this Act” 
occurring in the last part of the sub-section 1s emphasised as having reference to 
the period of two years ; but this in our opimion is a far-fetched construction of 
the sub-section The Act expires at the end of the one year, if it is not continued 
for a further period. If 1t 1s continued, of course, it expires at the end of two years. 
Therefore there were two possible periods contemplated by the Legislature when 
the Act might expire either at the end of the first year or 1f extended, at the end 
of the second year The expression “ expiry ” therefore does not indicate expiry 
only at the end of a period of two years The illustration suggested ın the judgment 
of Mukherjea, J , has therefore no application, and we cannot accept the argument 
of the learned Advocate-General on this point 


We may also refer to two decisions of the Allahabad High Court both of single 
Judges, which have taken the contrary view One of the decisions, Gaurinandan 
v Rex}, was referred to ın the yudgment of the Federal Court, but as no defi- 
nite opinion was expressed by the learned Judges on the correctness of that decı- 
sion ıt was urged on behalf of the Government by the learned Advocate-General 
that that decision must be treated as laying down the law correctly Another 
decision 1s Harıharanand v Superintendent, Central Jal?, which follows the earlier 
decision at page 414 We have given sufficient reasons ın the course of this judgment 
to show that the view contained ın these two judgments cannot be accepted 


It remains for us now to consider the validity of the Ordinance which was 
promulgated by the Governor on the 11th August, 1949, Madras Ordinance I of 
1949 The power of the Governor to promulgate an Ordinance during the recess 
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of a Legislature 1s contained ın section 88 of the Government of India Act as adapted 
by the India (Provisional Constitution) Order, 1947, the relevant portions of which 
are as follows. 

“ If at any tıme when the Legislature of a Province is not in session the Governor 1s satisfied 


that circumstances exist which render it necessary for him to take immediate action, he may pro- 
mulgate such Ordinances as the circumstances appear to him to require 


Provided that the Governor shall not, without instructions from the Governor-General; 
promulgate any such Ordinance if an Act of the Provincial Legislature containing the same provi- 
sions would under this Act have been invalid unless, having been reserved for the consideration. 
of the Governor-General, ıt had received assent of the Governor-General 


(2) An Ordinance promulgated under this section shall have the same force and effect as 
an Act of the Provincial Legislature assented to by the Governor, but every such Ordinance— 


(a) shall be laid before the Provincial Legislature and shall cease to operate at the expiration 
of six weeks fiom the re-assembly of the Legislature, or, 1f a resolution disapproving it 1s passed by 
the Legislative Assembly and agreed to by the Legislative Council if any, upon the passing of the 
resolution or, as the case may be, on the resolution being agreed to by the Council ” 


The rest of the section 1s not relevant The assent of the Governor-General has 
been obtained in pursuance of the proviso to section 88 (1) of the Government 
of India Act, as the preamble of the Ordinance shows ‘There is a declaration 
by the Governor ın the preamble that the Legislature of the Province was not in 
session and that he was also satisfied that immediate action was necessary for the 
purpose of removing doubts and amending the Act The Legislature 1s deemed 
to be ın session till it is prorogued or dissolved The Governor has the undoubted 
right to prorogue the Legislature, and ın this case it 1s common ground that ıt was 
prorogued on the end August, 1949 It must be admitted that at the time the 


Ordinance was promulgated by the Goverəor the Legislature was not in session,, 
and that condition 1s therefore satisfied 


On behalf of the petitioners an affidavit of one C V Rayagopalacharı was. 
filed ın which reference 1s made to a report ın the Hındu, dated 4th August, 1949, 
that His Excellency the Governor of Madras contemplates to issue an Ordinance 
with a view to remove certain defects in the Madras Maintenance of Public Ot der 
Act, and that as no Ordinance can be issued while the Legislature 1s in session the 
Madras Assembly and Council were prorogued with effect from and August by a 
notification , and the deponent of the affidavit expressed surprise that the Govern- 
ment should have considered proroguing the Legislature only for the purpose of 
passing an Ordinance. Mr Mani, the learned advocate for the petitioners 
in the course of his arguments, urged that the promulgation of the Ordinance by 
the Governor ın exercise of the power under section 88 of the Government of India 
Act is really a fraud on the power, as the Legislature which was 1n session was 
purposely prorogued by the Governor with a view to confer upon himself the power 
of issuing an Ordinance We think this is an unfounded suggestion for which. 
there 1s no basis, assuming that fraudulent exercise of the power would vitiate 
the Ordinance It 1s open to His Excellency the Governor to prorogue the Legis- 
lature at-any tıme he pleases We do not see anything wrong in the Governor 
prorogumg the Assembly and the Council with a view to enable himself to issue 
an Ordinance under section 88 It 1s a well-known fact that the Legislature, which 
ıs democratically constituted, 1s very slow to move in the matter of legislation, 
having regard to the rules of procedure laid down ın that behalf, and if urgent 
action is necessary, at any rate when His Excellency the Governor has reasons 
to believe that immediate action 1s necessary, ıt will be more expedient to have 
resort to the power of issuing an Ordinance under section 88 rather than approach 
the Legislature for the necessary legislation The section itself requires that the 
Governor should be satisfied that circumstances exist) which render ıt necessary 
for him to take immediate action Of this necessity, the Governor 1s the sole judge 
The satisfaction is that of the Governor İt 1s not open to a Court to canvass and 
find out whether ın fact there could or could not have been the satisfaction The 
power of the Governor under this section 1s analogous to the power of the Governor- 
General to promylgate Ordinances ın case of emergency It has been repeatedly 
held both by the Privy Council and High Courts that the Governor-General is the- 
sole Judge for deciding the existence of emergency which justified the issue of arı 
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Ordinance See Benoa Lal Sarma”s case) and Jnan Prosanna v Province of West 
Bengal?. Jt cannot but be admitted that the situation created at or about the tıme 
the Ordınance was promulgated was that in view of the two decisions, one of 
the Federal Court and the other of the Calcutta High Court, the Government 
must have felt that the validity of the contmuance of the Ordinance by notıfi- 
cations was seriously in doubt, and it was possible that the orders of detention 
against several persons made under the Act were imperiled The Governor 
must have thought that these persons, if set at liberty, might endanger public safety 
and might make it difficult for Government to maintain public order, as they were 
all persons who were found to be either acting or about to act in a ‘manner pre- 
judicial to the public safety or the maintenance of public order In order to avoid 
such a situation, 1t must have been felt that 1t was imperative that some step should 
be taken, and the result was the Ordinance, which was issued on the 11th August, 
1949 It cannot be said that in such circumstances His Excellency the Governor 
was not justified ın exercising his power under section 88 (1) by issuing the Ordı- 
mance 


Mr Man, the learned advocate for the petitioneis, laid emphasis on the 
preamble and urged that the word ‘“‘ expedient ” did not occur ın the section 
and the Governor could not seek justification to amend the Act by relying upon 
expediency In the subsequent paragraph in the preamble the Ordinance 
expressly states that the Governor of Madras was satisfied that immediate action 
was necessary for the purpose of removing doubts and amending the Act 1If the 
condition as to necessity 1s satisfied, the power to issue the Ordinance follows “The 
amendment sought to be effected was not introduced, merely because ıt was expe- 
dient though 1t was given as an additional reason in the preamble , but the basis 
of the Ordinance 1s existence of necessity for ımmediate action ın the manner ındı- 
cated in the Ordinance 


The Ordinance introduced three important sections, sections 2 to 4. It may 
be now taken as settled law that the Governor’s power of making law by Ordinance 
is analogous and 1s co-extensive with the power of the Legislature to enact laws 
subject to two qualifications One 1s that the power springs into existence when 
the Legislature is not ın session, and when there is necessity to take immediate 
action Secondly the Ordinance ceases to operate at the expiration of six weeks 
from the re-assembly of the Legislature, if a resolution disapproving it is not passed 
by the Legislative Assembly and agieed to by the Legislative Council earlier. 
Subject to this, the Governor, under the power to 1ssue Ordinance conferred upon 
him, ıs entitled to enact, alter or repeal laws and can even pass retrospective legis- 
lation To what extent under the Ordinance-making power the Governor can 
pass retroactive legislation 1s a point on which there 1s some doubt or difficulty 
The Ordinance purports to declare and amend ‘The declaration 1s of course with a 
view to remove doubts’ By section 2 ıt is declared that the Madras Maintenance 
of Public Order Act, 1947, hereinafter referred to as the said Act remained in 
force on and from the 12th day of March, 1948, and shall continue to remain in 
force so long as this Ordinance remains ın operation and with a view to achieve 
this object the last part of the section purports to omut section 1, sub-section (4) 
If ıt merely declared that the Act continued ın force the result would have been, 
the Act as originally stood, which 1s to remain in force for a period of one year 
from its commencement, would have continued in force for a period of one 
year from 12th March, 1947 The mere declaration therefore would not have been 
sufficient to achieve the object of converting a temporary Act unto an Act ofunliumited 
duration It was therefore necessary to amend the Act by omitting sub-section (4) 
of section I altogether 


A declaratory Act as pointed out by Craies on Statute Law at page 60 is defined aş 


“an Act passed to remove doubts ezisting as to the common law, or the meaning or effect of 
any statute Such Acts were usually held to be retrospective ” 
2 .5s5B5svM———. 
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An amending Act 1s not an independent Act but an Act passed with a view to effect 
an improvement or to more effectively carry out the purpose for which the original 
law was passed ‘To remove doubts by a declaratory Act, there should be ın exis- 
tence an Act, the doubts ın which have to be removed If the Act had already 
ceased to be in force, a declaratory Act would have no operation An amending 
Act also presumes the existence of an original Act Ifthe original Act, which was 
a temporary Act, terminated after the lapse of tıme, the amending Act would be 
inoperative. It has been decided by the Federal Court in the same judgment 
dealing with the Bihar Maintenance of Public Order Act that the Amending Act 
V of 1949 of the Bihar Legislature was of no effect, as the main Act was not ın 
operation ın the Province at the tıme the amending Act was passed. The Chief 
Justice of India at page 231 of the Report considered a similar argument and 
observed : 

“€ Bihar Act V of 1949 1s an amending Act It is not a new Act. It purports only to amend 
the Bihar Maintenance of Public Order Act, 1947 That Act, which was a temporary Act, as its 
duration was fixed for one year by the Act itself, came to an end when the first year expired. The 
result is that when the Bihar Amending Act V of 1949 was passed, there was no Bihar Maintenance 


of Public Order Act, 1947, ın operationin the Province which could be amended and the notıfi- 
cation of the 18th March, 1949, issued ın the name of the Governor, could not improve the 


position.” 
With this opinion the majority of the learned Judges concurred The amending 
provisions therefore of the present Ordinance are of no effect in view of our con- 
clusion that the main Act came to an end when the first year expired From this 
point of view, it must be held that unless there 1s a re-enacting provision in the 
Ordinance which amounts to a new Act, the declaratory and amending provisions 
of the Act are not valid As pointed out in the judgments of the Federal Court 
particularly of Mahajan, J , at page 243, 

“ Ünless that Act was revived, no amendment made ın ıt could be of any effect. The only apt 


manner of reviving the expired Act was by enacting a fresh statute or by enacting a statute expressly 
saying that that Act ıs herewith revived” 


The same opinion was expressed by Mukerjea, J , at page 252 where he states that, 


“ İt ıs certainly competent to the Legislature in exercise of its plenary powers to revive or 76- 
enact a legislation which has already expired by lapse of trme The T egislature is also competent 
to legislate with retrospective effect , but neither of these things seems to have been done in the present 
case. The Legislature proceeds on the footing that the old Act was alive at the date when the new 
Act was passed, the new Act merely purports to amend one of the provisions of the old Act There 
could be no amendment of an enactment which 1s not ın existence and from the fact that the Legis- 
lature purports to amend an Act, it could not be held as a matter of construction that the intention 
of the Legislature was to renew a dead Act or make a new enactment on the same terms as the old 


with retrospective effect” 


In the light of these principles ıt follows that section 2, section 3 (a) and section 4. 
which purports to insert a new section 4-A of the Ordinance are of no effect, as they 
do not purport to enact or revive a new law but only seek to amend or clear doubts 
in the old Act 


We felt considerable doubt whether the same reasoning would apply to 
section 3 (2) which states 

“ No action or proceeding taken, no notification issued, no order made, and nothing done, 
by any authority ın accordance with the provisions of the said Act at any time on or after the reth 
day of March, 1948, shall be questioned on the ground that the said Act was not ın force at that time.” 
This, ın our opinion, is an enacting provision though the opening words of the 
section state, “ For the removal of doubts it is hereby declared ” and it retros- 
0007 validates action, proceedings, notifications and orders made under the 

ct. 


On a prima facie reading of the clause we at one stage thought that this might 
apply only to validate the further steps that were taken after rəoth March, 1948, 
ın respect of orders of detention passed under the original Act before that date. 
Under the provisions of the Act ıt will be noticed that there are various steps which 
have to be taken by the Government before a final order under section 3 (5) 


IT] KALYANAM VEERABHADRAYYA, İn re. 681 


of the Act is passed The grounds have to be communicated to the detenu The 
matter thereafter should be referred to the Advisory Council which has to send 
its report to the Provincial Government, and the Provincial Government have to 
consider the report and pass appropriate orders under section 3 (5) We have 
come across cases where orders of detention passed even within the period of one 
year from the date of the commencement of the Act were not confirmed even though 
more than one year had elapsed from the date of the order If the original order 
of detention was validly made, but the confirmation was delayed for reasons beyond 
the control of the Government, we thought that such proceedings taken after the 
expiry of the Act were intended to be validated by this provision On a further 
consideration, however, we are of opinion that there 1s no reason for putting such 
a restricted construction upon this clause No doubt the words “the said Act” 
would refer only to the original Act, and the expression “ purporting to act under 
the provisions of the said Act ” 1s not used, which are words generally employed 
in provisions intended to validate irregular or illegal proceedings But appa- 
rently ıt was assumed éhat as there was extension of the Act by notification, orders 
passed even after the lapse of one year from the date of the Act are orders passed 
ın accordance with the provisions of the said Act, because there 1s no other Act 
except the original Act of 1947 Further, ıt clearly refers to Acts, proceedings, 
notifications, Orders initiated, issued or made at any time on or after 12th March, 
1948, which is the date on which the Act came to an end, from which it is clear 
that it is the intention of His Excellency the Governor by this provision to validate 
all the proceedmgs Such power of validation is recognised by Courts in India 
and the Privy Council 


Immediately after the Special Criminal Courts Ordınance No II of 1942 
was declared wlira ures by the Federal Court the Governor-General issued Special 
Crimmal Courts (Repeal) Ordinance No. XIX of 1943 which by section 3 provided 
that : 

“ Any sentence passed by a Special Judge, a Special Magistrate or a summary Court ın exercise 
of jurisdiction conferred or purporting to have been conferred by or under the said Ordinance shall 
have effect, and subject to the succeeding provisions of this section, shall continue to have effect, as 
if the trial at which it was passed had been held ın accordance with the Code of Criminal Procedure, 
1898 (V of 1898), by a Sessions Judge, an Assistant Sessions Judge, or a Magistrate of the First Class 
respectively, exercising competent jurisdiction under the said Code ” 


The validity of this provision was again questioned, and the Calcutta High Court 
held that 1t was invalid; but that decision was reversed by the Privy Council 
in Kumar Singh Chhajor v Kıng-Empero”. One of the objections raised was that 
the Ordinance was intended to set at naught the decision of the Federal Court. 
The Judicial Committee adverting to the contention observed - 

“ It would require clear language to establish that any legislative authority intended to provide 
that convictions held to have been illegal by the highest judicial tribunal ın the country should, never- 
theless, be treated as legal legislative enactment Their Lordships can find nothing in the language 
of section 3, sub-section (1) of the Ordinance of 1943 to suggest that the Governor-General intended 


to do more than to render valid the punishment imposed by the special courts, leaving the validity 
of the convictions to rest on judicial decisions ” 


and the provisions ın the Ordinance was upheld Tn view of this decision of the 
highest tribunal ıt 1s not necessary to refer to other decisions. The decision in 
Jnan Prosanna v Province of West Bengal?, recognised that it was competent to pass 
retrospective legislation by an Ordinance We accordingly hold that section 3 (2) 
of the Ordinance 1s valid and operative. 


The petitions have now to be heard and disposed of ın the light of the obser- 
vations contained ın this judgment, and they will be posted accordingly. 


KS Questions of law decided. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —Mr. P V RAJAMANNAR, Chief Justice AND MR Justice 
KRISHNASWAMI NAYUDU 


Muhammad Amın Sahib (died) Appellani* 
0 


Tıruvannamalaı Co-operative Society by its Secretary Sri 
M S Seshachala Ayar and others Respondents 


Madras Co-operatwe Societies Act (VI of 1932), section 57-A—Abplication to Registrar to recover money 
payable to society under a decree—Transfer of decree to the Registrar by the Court which passed it under section 39, 
Civil: Procedure Code—If essential 


A Registrar of Co-operative Societies acting under section 57-A of the Madras Co-operative 
Societies Act, 1932, cannot be treated as a Court within the meaning of section 39 of the Civil Pro- 
cedure Code and a decree-holder applying to the Registrar to recover money payable under a 
decree of a Civil Court need not get a transfer of the decree to the Registrar The proceedings taken 
by the Registrar under section 57-A of the Act may be of the same nature and may have the same 
result ‘as but they are not execution proceedings ın a Civil Court governed by the Civil Procedure 


Code 
Karuppasamy v Krıshnasamy, (1949) 1 ML 199, approved 


Appeal against the decree of the Court of the Subordinate Judge, Vellore, 
in AS. No 162 of 1944, preferred against the decree of the Court of the District 
Munsif, Tıruvannamalaı, m OS No 487 of 1941 and appeal against the order 
of the District Court, North Arcot at Vellore, dated 8th August, 1945, ın AS. No. 
496 of 1944 (REA No 1369 of 1943 in OS. No. 458 of 1932, District Münsif 
Court of Tiruvannamalai) 


I R Arunachalam for Appellant in S A No. 1345 of 1945 and Respondent in 
AAAO. No 28 of 1946 


The Advocate-General (K. Rajah Ayar) and P K Janakıram for Respondent 
m SA No 1345 of 1945 and Appellantin AA AO No 28 of 1946 


The Judgment of the Court was delivered by 


The Chef Justice —S A No 1345 of 1945 —In this second appeal Mr Aruna- 
chalam raised a very interesting point of law on which the only reported case 15 
that of Karuppasamı v Krshnasamt1, a decision of Satyanarayana Rao, J 


There was a mortgage decree passed by the District Munsif of Tıruvannamalaı 
in ‘favour of the Co-operative Society The Society, instead of proceeding with 
the execution of the decree in the District Munsif’s Court, applied to the Registrar 
to recover the money payable under that decree under section 57-A of the Madras 
‘Co-operative Societies Act, VI of 1932 Under that section, the Registrar or any 
person subordinate to hım empowered by the Registrar in this behalf may, subject 
to such rules as may be prescribed by the local Government, recover the amount 
due under a decree or order of a Civil Court by the attachment and sale or by the 
sale without attachment of property of the person against whom such decree or 
order has been obtained or passed Under section 57-B, the Registrar or any 
person empowered by him ın that behalf ıs deemed to be Civil Court for the pur- 
poses of Article 182 of the First Schedule to the Indian Limitation Act, IX of 1908 
Rule 22 of the rules framed under the Act sets forth the procedure to be followed 
by the Registrar when an application 15 made under section 57-A Form No 1 
of Schedule III ıs the form prescribed for such application On receipt of the 
application, the Registrar shall venfy the correctness and genuineness of the 
particulars set forth m the application with the records, if any, ın his office and 
prepare a demand notice in writing in duplıcate in the form prescribed by the 
Registrar, setting forth the name of the defaulter, the amount due and forward 
ıt to a sale officer 


57171 ..NXXKXAIXKÜNQŞ YY O QO OQOQVOQ  —  ——  ——- 
*S A. No 1345 of 1945 and A A A O No 28 of 1946 gth September, 1949 


1. (1949) 1 MLJ ig - 
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The contention of Mr Arunachalam ıs that the Registrar cannot take pro- 
eceedıngs under section 57-A of the Act without a formal transfer of the decree 
‘from the Court which passed the decree to the Registrar Under section 38 of the 
‘Civil Procedure Code, a decree may be executed either by the Court which passed 
it, or by the Court to which 1t 1s sent for execution So he argues that if the decree 
has not been sent for execution to the Registrar, the Registrar 1s not competent 
to execute ıt The short answer to this argument ıs that the execution to which 
section 38 refers 1s an execution under the Code of Cıvıl Procedure. The proceed- 
ings taken by the Registrar under section 57-A of the Act may be of the same nature 
and may have the same result as but they are not execution proceedings in a Civil 
Court governed by the Code of Civil Procedure Section 39 says that the Court 
-which passed the decree may on the application of the decree-holder send it for 
execution to another Court for any of the reasons mentioned ın clauses (a) to (d). 
Clearly, clauses (a), (2) and (c) do not apply Clause (d) ısın the following terms:— 


€ Tf the Court which passed the decree considers for any other reason, which it shall record in 
writing, that the decree should be executed by such other Court ” 


We think that such Court must be a Court governed by the Code of Civil Procedure 
and not a body which might have functions almost exactly similar to those of the 
‘Civil Court but is not governed by the Code of Civil Procedure It may be that the 
Registrar acting under section 57-A can be deemed to be a Civil Court for some 
purposes. Section 57-B expressly says that the Registrar will be a Civil Court 
for purposes of Article 182 of the Limitation Act For purposes of court-fee, a 
Jearned Judge of this Court has held that the Registrar may be deemed to be a Civil 
‘Court (Subramania v Official Lıgudatoı” |) But there 1s no authority for the posi- 
tion that the Registrar can be treated as a Court within the meaning of section 39 
of the Code of Civil Procedure 


We have therefore two things One 1s that there 1s nothing in the Co-operative 
Societies Act which compels the decree-holder to get a transfer of the decree to the 
Registrar, and the other, that there 1s nothing in the Code of Civil Procedure which 
empowers the Court which passed the decree to transfer 1t on application to the 
Registrar We therefore hold that the contention of the appellant cannot prevail. 
We find that this 1s the view taken by Satyanarayana Rao, J , in Karuppasamı v. 
Krıshnasamı? 


Mr. Arunachalam drew our attention to several anomalies which might 
arise if there 1s no provision for a formal transfer of the decree from the file of the 
Court which passed the decree to the file of the Registrar with all connected records, 
particularly relating to execution, if any, which had taken place ın the Cıvıl Court. 
“There s nothmg ın the Act or ın the rules which prevents the Civil Court from 
proceeding to execute the decree passed by it, because an application has been 
made by the decree-holder to the Registrar under section 57-A of the Act This 
will lead to concurrent execution both by the Civil Court and by the Registrar 
which could not have been intended. Likewise, there 1s nothing in the Act or 
in the rules to enable the Registrar to obtain the records relating to the decree and 
to the execution proceedings, ıfany, ın the Civil Court In the absence ofa provision 
enabling the Registrar to obtain such records, there 1s scope for grave injustice 
sometimes happening either due to mistake or due to madvertence If the applı- 
cation to the Registrar under section 57-A 1s considered to be virtually an execution 
application, ıt ıs but proper that the decree and all relevant records should be 
available to the Registrar It 1s most desirable that provision should be made 
in the Rules or in the Act to avoid the anomalies pointed out above. These ano- 
-malies however cannot compel us to hold that under the Act or under the Code of 
Civil Procedure there is anything which compels a decree-holder to apply for and 
obtain a transfer of the decree from the Court which passed it to the Registrar 
before further proceedings aie taken under section 57-A of the Act. 


—  ——,“€K€”KXK———— 
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In the result the second appeal is dismissed. ‘There will be no order as to 
costs. 


A.A A O No 28 of 1946 —We agree with the lower Court that the apphcation 
for delivery of possession was barred by limitation having been filed more than three 
years after the date of confirmation of sale. It 1s admitted that the article appli- 
cable ıs Article 180 of Schedule I to the Limitation Act This result is sought to be 
got over by the contention that E A No 893 of 1942, a pnor application for deh- 
very of possession was not judicially disposed of on goth October, 1943, but it was 
struck off for statistical purposes and therefore ıt could be revived by the present 
application Now that EA No 893 of 1942 was dismissed because the petitioners 
were not present, that is to say, ıt was dismissed on account of the default of the 
auction purchaser We agree with the lower Court that K.A, No 893 of 1942 
was not closed for statistical purposes or for other reasons as was done ın Appavoo 
Naınar v. Lakshmana Reddı! on which the counsel for the appellant relied, and there- 
fore no question of reviving that application would arise 


The learned counsel for the appellant also relied upon the fact that appeals were 
pending in which the validity of the sale was beg challenged. But it 1s not 
pretended that the application for delivery of possession could not proceed because 
of a stay by any competent Court and that therefore ıt was struck off on 30th October,, 
1943- 


The Civil Miscellaneous Second Appeal is dismissed with costs. 
K. S ——— Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT .—Mr. JusTiIcE SATYANARAYANA RAO AND MR _ Justice BASHEER 
AHMED SAYEED. 


Sayyaparaju Surayya ee Appellant™ 
0, 
Kodurı Kondamma .. Respondent 


Registration Act (XVI of 1908), sections 35 and 77—~‘* Admission of execution ”— Essenhals 


The admission required under section 35 of the Registration Act is admission of execution of 
the document It may be a sale deed, ıt may be a mortgage deed İt is not enough for the person, 
who 1s the ostensible executant, to admit his signature on a paper on which, it may be, the document 
is ultimately engrossed The identity of the paper on which the signature occurs 1s not sufficient. 
If a man says that he signed a blank paper on the representation that 1t was required for presenting 
a petition, or if he signed a completed document on the representation that his signature or thumb 
impression is required as an attesting witness, that admission of the signature or thumb impression. 
in those circumstances cannot be construed to be an admission of the execution of the document. 
Far from ıts being an admission, it is a clear and unambiguous denial of the execution of the document.. 
He must admit in order to attract the provisions of section 35 (1) of the Registration Act that he 
signed the document, v:z , a sale deed or a mortgage deed or a lease deed as the case may be 


Bapanayya v Bangarraju, (1949) 1 MLJ 479, dissented from 
Case-law discussed 


"The same considerations should guide the Court ın directing registration under section 77 which 
guide also the Registrar 


Appeal against the decree of the Court of the Subordinate Judge, Amalapuram,. 
dated 31st December, 1945, in O S No. 65 of 1944 


V. Parihasarathı for Appellant 
P. Satyanarayana Raju for Respondent 
The Judgment of the Court was delivered by 


Satyanarayana Rao, 7 —This is an appeal by the plaıntıff against the decree 
dismissing her suit under section 77 of the Indian Registration Act Plaintiff”s. 





De 


Iı (1933) 65 MLT 305 
* Appeal No 343 of 1946. 7th September, 1949. 
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husband presented to the Sub-Registrar of Kothapeta on the 8th J anuary, 
1944, a document purporting to be a sale deed executed by the defendants 
in favour of the plaintiff on the 29th September, 1943 The Sub-Registrar 
refused to register the document as the defendant denied its execution. 
There was an appeal against that decision of the Sub-Registrar to the District 
Registrar who agreed with the Sub-Registrar and confirmed his decision His 
order is dated 15th November, 1944 A suit was thereafter instituted by the 
plaintiff on the 13th December, 1944, under section 77 of the Indian Registra- 
tion Act for enforcing registration of the document The document is Exhibit P-2 
in the case. The document consists of six sheets of paper of which five sheets are 
stamp papers of the aggregate value of Rs 82-8-0 The sixth and the last sheet 
is a brown paper and there is the thumb impression of the defendant only on the 
last sheet ‘There ıs the “nıshanı ” (mark) put by the scribe on the first five 
sheets On the stamp papers, it ıs significant, there 1s no thumb impression İt 
purports to be a sale for a sum of Rs 5,500 of lands of the extent of about 24 acres 
belonging to the defendant and ın which are included about 10 acres of wet land. 
The document was attested by two witnesses, Vageswara Venkataraju and 
Nadımpıllı Chandraraju “The document, it is in evidence, ısın the handwriting 
of one Appalaraju. The defendant’s case was that the plaıntıf's husband who 
was the village munsiff of Vedireswaram represented to her that in order to get 
the contribution demanded from her to the War Fund reduced ıt was necessary 
to present a petition to the Tahsildar and on that representation her thumb impres- 
sion was obtained by the plaintrff’s husband on a blank paper She also pleaded 
that she could not have sold the property for such a low consideration of Rs 5, 500 
especially as the property comprised also wet lands of considerable value 


To substantiate the case of the plaintiff, plaintiff examined herself on commis” 
sion and examined her husband as P W 4 and one of the attestors as P W 3. 
During the course of the trial she got Exhibit P-17 produced through P W 5, 
which purports to be an application intended to be sent to the Sub-Registrar for 
procuring his attendance at the house of the defendant for registering the document. 
‘The importance of this document 1s that ıt purports to bear the thumb impression 
of the defendant and contains an admıssıon that the property was sold to the 
plaintiff for asum of Rs 5,500, though the date of the document is left blank 
in the petition The learned Subordinate Judge who tried the case was of opinion 
that the document was not executed by the defendant and that the evidence to 
establish 1ts execution was interested and no reliance could be placed upon ıt He 
also found that the consideration for the sale was wholly inadequate, having regard 
to the evidence regarding the value of the property at or about the tıme and relied 
on this as a circumstance improbabilising the case of the plaintiff that the defen- 
dant sold the property to the plaintiff He accepted the version of the defendant 
that the thumb impression was obtained by the plamtiff’s husband on a blank 
paper on the representation that ıt was necessary to file a petition to get the contribu- 
tion to the War Fund reduced and that sheet was utilised as the sixth sheet in the 
document for bringing into existence a sale deed He also noticed that in the 
recitals in the document the description of the properties was repeated more than 
once ın order to bring over the matter to the last sheet, the brown paper For 
these reasons the learned Judge ın a very exhaustive and careful Judgment came 
to the concluston that the document could not be directed to be registered under 
section 77 of the Registration Act and the suit was dismissed 


In this appeal we have been taken through the evidence bearing on the ques- 
tion and we have perused the document We have no doubt that the conclusion 
of the learned Subordinate Judge 1s perfectly justified on the evidence on record. 
The most striking circumstance which tells against the case of the plaintiff is the 
absence of the thumb impression on the stamp papers The Importance of this 
is admitted even by the plaintiff’s husband ın the witness box, and yet, though 
heis a village munsiff, who must have been acquainted with the formalities required 
for the execution of documents, he has no explanation to offer for this siznıficant 
omission The plaintiff did not examine the scribe and the other attesting witness. 
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There 1s no satisfactory explanation for the non-examınatıon of these two persons. 
What 1s more, the evidence of P W 3, the only attesting witness who has been 
examined ın the case, 1s wholly interested and is not worthy of credence Exhibit 
P-17 no doubt purports to bear the thumb impression of the defendant ; but on 
a comparison of the thumb impression on Exhibit P-17 with the thumb impression 
on the last page of the sale deed, we are satisfied that the two are not identical. 
The scribe of the document Exhibit P-17 1s not known, though the names of two 
persons are disclosed ın the evidence, and the document itself does not bear the 
signature of the scribe The date of the sale deed 1s left blank, and the document 
is not proved by any witnesses No reliance can therefore be placed upon the 
recital in the document that the defendant executed a sale deed for a sum of Rs 5,500 
in respect of her lands ın favour of the plaintiff For these reasons we are of opinion 
that the decision of the learned Judge on the question of fact 1s correct 


On behalf of the appellant a question of law was raised, mz, that in a sul” 
under section 77 of the Registration Act, or for the matter of that, when a document 
was presented for registration and the Registrar had to consider the registration 
of the document under section 35 of the Act, if it purports to bear the signature 
or thumb impression of the executant the document must be registered, if the 
signature or thumb impression Is admitted by the executant, as such an admission 
amounts to admission of execution within the meaning of section 35 of the Regis- 
tration Act In support of this position reliance was placed by the learned advocate 
for the appellant on a recent decision of a single Judge of this Court in Bapanayya 
v Bangarraju! In that case which also arose out of a suit under section 77 of the 
Registration Act the defendant denied the execution of the document and stated 
that his finger impression was taken by representing that his attestation on a docu- 
ment, : e , a sale deed executed by his brother ın favour of the plaintiff was needed. 
Registration was refused and so the plaintiff instituted a suit under section 77 of 
the Act for compelling the registration The suit was dismissed by the lower 
appellate Court ; but on second appeal his decision was reversed by Viswanatha 
Sastrı, J According to the learned Judge, under section 35 of the Registration 
Act it 1s the duty of the Registrar to register a document if the ostensible executant 
admits his signature to the document This amounts to an admission of execution 
referred to ın section 35 of the Act We are unable to read section 35 in the 
manner ın which the learned Judge did. What section 35 requires is that there 
should be an admission of execution of the document Section 35 (1) (a) says, 

“ If all the persons executing the document appear personally before the registering officer and 
are personally known to him, or if he be otherwise satisfied that they are the persons they represent 


themselves to be, and if they all admit the execution of the document, 
* * ö x * 


(2) The registering officer shall register the document as directed in sections 58 to 61, inclusive.” 


Under sub-section (3), 
“€ Tfany person by whom the document purports to be executed denies its execution, the register- 
ing officer shall refuse to register the document as to the person so denying ”’ 
The admıssıon required therefore 1s admission of the execution of the document- 
It may bea sale deed, ıt may be a mortgage deed It 1s not enough for the person» 
who 1s the ostensible executant, to admit his signature on a paper on which, it 
may be, the document 1s ultımately engrossed. The identity of the papers on which 
the signature occurs 1s not sufficient Ifa man says that he signed a blank paper 
on the representation that ıt was required for presenting a petition, as in the present 
case or if a man signs a completed document on the representation that his signature 
or thumb impression. 1s required as an attesting witness, that admission of the sig- 
nature or thumb impression ın those circumstances cannot be construed to be an 
admission of the execution of the document Far from its being an admission, 
it is a clear and unambiguous denial of the execution of the document He must 
admit, in order to attract the provisions of section 35 (1) that he segned the document, 
mz, a sale deed or a mortgage deed or a lease deed, as the case may be Some 
SSS es ee 
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light is thrown on this question by the observations of the Privy Council ın Puran- 
chand .Nahatta v Monmothonath Mukhernl No doubt the question which their 
Lordships of the Judicial Committee were considering was different from the 
question now before us But their Lordships were defining the expression “ person 
executing” ın the Act, and it 1s pomted out that the expression 15 not identical 
with the “ person signing’ O“ They mean” to quote the words of their Lordships 
at page 537 “something more, namely, the person who by a valid execution enters 
into obligation under the instrument”? The admission of execution therefore 
must amount to an admission that the person admitting entered into an obligation 
under the znstrument, in othe: words, that he had executed the document, signed 
it as a sale deed, mortgage deed or a lease deed, as the case may be ‘There area 
number of decisions to which our attention was drawn which have considered the 
scope of section 77 of the Act Guruvayya v Venkataratnam? 1s a very extraordinary 
case in which the person in whose favour two documents were executed, one a 
sale deed and another a mortgage, with the help of certain acids removed the 
writing in the body of the documents leaving the signature intact and converted 
the two documents into a sale deed in respect of a larger extent of property and 
presented it for registration The executant denied execution of the document 
and the question was whether, ın view of the admussion of the signature ın the 
document, which was left untouched by the acid, under section 77 of the Act it 
was open to the Registrar to refuse registration The power of a Court under 
section 77 of the Act 1s the same as that of the Registrar whose duty ıt is to 1egister 
the document The same considerations should guide the Court ın directing 
registration under section 77 which guide also the Registrar It was contended 
in that case that the document as presented to the Registrar for 1egistration repre- 
sented ın substance the agreement between the parties “and therefore ıt should 
be registered In dealing with this contention Coutts-Trotter, CJ, observed at 
page “835 as follows 


€ Is this Court to enter on a roving enquiry into the probabilities and the sur.ounding circum- 
stances and put itself the question, Does this document, whatever its history, represent the substance 
of the agreement between the parties? In my opinion, that is a wholly otıose and ırrelevant enguıry. 
The Registrar has to qsk himself merely this İs this document now tendeted to me to be registered 
actually ın the state in*which ıt was executed by the parties toit? In my opinion, he would be excecd- 
ıng his functions 1f he went into a roving enquiry as to whether the substance of the document truly 
represented the agreement actually concluded He 1s concerned alone with the form, and not 
with the substance of the document It appears that, in a suit under section 77, the same considera- 
tions should guide the Court which should guide the Registrar in considering his duty to register 
or to refuse registration Indeed, were ıt otherwise, the Court would be called upon to say, ın effect, 
that the Registrar was perfectly justified ın refusing registration, but that the Court will neverthe- 
less order ıt to be registered , and the result might be that the Court would order registration of 
the document which had been altered behind the back of the person who executed ıt and after its 
execution and signature on the ground not that he had ever executed ıt ın tts present state, but that 
it represented what had actually been agreed between the parties In my opinion, such a conclu- 
tion 1s so absurd as to refute ıtself ” 


The registration of the document was ultimately refused In that case the Registrar 
had before him a document which contained admittedly the signature of the 
executant, but was on the face of ıt ın an altered condition It was held by the 
Full Bench that the proper course for the Registrar and for the Court was to refuse 
to register the document ın such circumstances The mere fact that the signature 
on the document was admitted ıs not treated as execution of the document so as to 
make ıt the imperative duty of the Registrar to register the document The admis- 
sion of signature therem cannot be taken to be conclusive and as constituting 
admission of execution of the document There is the earlier case ın Balambal 
Ammal v Arunachala Chettı3, which also lays that the function of the Court acting 
under section 77 of the Registration Act 1s to confine itself to the factum. of execu- 
tion and ıt should not go into a validity of the document In a later decision 
of this Court in Ramaswamı Chettiar v Srinivasa Pılla1*, a Bench consisting of Sundaram 
Chetty and Pakenham Walsh, JJ , had to consider the question whether ın a suti 


1 (1927)'54 MLJ aza LR 551A 81 833 (FB). 
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under section 77, questions as regards the validity or enforceability of the document 
could be gone into It was a case ın which the execution of the document was 
admitted and no difficulty arose regarding its registration. The learned Judges 
poınted out that the jurisdiction of the Court under section 77 being analogous 
to that of the Registrar functionmg under the Registration Act, it was not open to 
the Court to go into those questions and it should confine its attention only to the 
question of the execution of the document. No exception can be taken to this 
judgment and we do not think that that decision throws any lıght or supports 
the contention of the appellant. There are also other decisions on the same line, 
which ıt is unnecessary to refer to ın this judgment Another important circum- 
stance ın the present case 1s there is only one thumb impression on the last page 
and not on the other pages The net result of the discussion of the cases 1s that 
.ına case like the present where the ostensible executant states that she had affixed 
her thumb impression to a blank paper ın order to enable the plaintiff’s husband 
to file a petition before the Tahsıldar to get the contribution to the War Fund 
reduced, ıt 1s a clear denial of execution of the document and not an admission 
of execution The refusal, therefore, by the Registenng authorities to register 
the document 1s perfectly justified 


The result is that the appeal fails and 1s dismissed with costs. 
KS — — Appeal dismissed. 
[PRIVY COUNCİL 
(On appeal from the High Court of Judicature”at Madras ) 
PRESENT —Lorp OAKSEY, LORD REID AND SIR JOHN BEAUMONT. 


A. Veerayya Vandayar and others .. Appellants* 
0. 
Sıvagamı Achı and another .. Respondents 


Madras Agnculturists Relief Act (IV of 1938), section 3 (2) (a) and Proviso (C)—Agriculturist—Burden 
of proof—Assessments mentioned in proviso (C) to be treated cumulatively—Proof of entry of holding wn the name 
of a person—If enough to bring the matter wnthin proviso (Q) 


Though the burden of proving that he ıs an agriculturist is on the debtor ın the first instance, 
where he shows that he fell within the general definitzon of the word he would be entitled to relief 
unless he 1s deprived of the privilege by one of the provisos, and the burden would lke upon any one 
so asserting to prove his case 


It 1s wrong to say that the assessments under the Acts mentioned ın proviso (C) to section 3 (2) 
of the Act should not be treated as cumulative 


Where a person 1s not the owner of any building, the mere fact that the assessment registers 
show that ıt stands in his name 1s not enough to bring the matter withinfproviso (C). 


S P. Khambatta and 7 M R Jayakar for Appellants. 
P. V. Subba Rao and A Rahman for Respondents. 
Their Lordships’ Judgment was delivered by 


SIR Joun Beaumont —This 1s an appeal from a judgment and decree of the 
High Court at Madras, dated i3th November, 1944, modifying a decree of the 
Court of the Subordinate Judge of Tanjore, dated 18th July, 1941 


The suit out of which this appeal arises was brought by Receivers appointed 
by the Court to collect the dues upcn a mortgage bond, dated rgth April, 1926. 
The mortgage was executed by appellant 1, who was defendant 1 in the suit, on 
behalf of himself and his minor sons appellants 3 and 4, who were defendants 3 
and 4, and by defendant 2 and members of his jomt family who were defendants 5, 
6 and 7 The suit, which was to enforce the mortgage, was commenced on 6th 
April, 1937, and the plaintiffs who are respondents in this appeal, were the persons 
interested ın the mortgage money The defences originally raised are no longer 
relevant. On 22nd March, 1938, the Madras Agriculturists Rehef Act, 1938 
(Madras Act IV of 1938) (heremafter referred to as “ the Act”) was passed with 
the object of giving certam relief to agrıculturısts as defined in the Act The 
m $ — m 
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defendants filed supplementary written statements claiming relief under the Act, 
It was conceded that defendants 2, 5, 6 and 7 were agrıculturısts entitled to relief 
under the Act, and the principal matter in 1ssue ın the suit was, and the only question 
for determination in this appeal 1s, whether the appellants representing the other 
branch of the mortgagor family are also entitled to relief as agriculturists 


Section 3, sub-section (2) of the Act defines agriculturist as meaning a person 
who 

“ (a) has a saleable interest in any agricultural or horticultural land ın the Province of Madras, 
mot being land situated within a municipality or cantonment, which 1s assessed by the Provincial 


«Government to land revenue (which shall be deemed to include peshkush and quit rent), or which 
is held free of tax under a grant made, confirmed or recognised by Government , * 


The other clauses of the definition are not relevant, but there are four provisos to 
this section which restrict the class of agriculturists. Provisos “C” and “D” are 
relevant and -are ın the following terms “— 

“€ Provided that a person shall not be deemed to be an agriculturist if he “ (c) has within the 
two years immediately preceding 1st October, 1937, been assessed to property or house tax ın respect 
of buildings or lands other than agricultural lands, under the Madras District Municipalities Act, 
1920, the Madras City Municipal Act, 1919, the Cantonments Act, 1924, or any law goyerning 
municipal or local bodies ın any other province ın British India or any Indian State, or under the 
Madras Local Boards Act, 1920, ın a panchayat which was a union before 26th August, 1930, provided 
that the aggregate annual rental value of such buildings and lands, whether let out or in the occupation 
of the owner, ıs not less than Rs 6003 or 


(D) ıs a landholder of an estate under the Madras Estates Land Act, 1908, or of a share or 
portion thereof ın respect of which estate, share or portion any sum exceeding Rs 500 1s paid as 
peshkash or any sum exceeding Rs 100 1s paid as quit-rent, jodi, kattubadı, poruppu or the lıke 
or 1s a janmı under the Malabar Tenancy Act, 1929, who pays any sum exceeding Rs 500 as land 
revenue to the Provincial Government ” 


It ıs not disputed that the appellants came within the definition of “ agricul- 
turist” contained ın section 3 (2) (a), but it 1s claimed by the respondents that 
they were taken out of the class of agriculturists because appellant 1 fell within 
provisos C and D. Some discussion took place before the Board as to the burden 
of proof and the Judges of the High Court seem to have considered that the burden 
of proving that they were agriculturists entitled to relief under the Act lay upon the 
appellants In the first instance no doubt the burden was upon the appellants 
to show that they were agrıculturısts But having shown that they fell within 
the general definition of that word they would be entitled to relief unless they were 
deprived of the privilege by one of the provisos and the burden would he upon 
anyone so asserting to prove his case See section 102, Evidence Act and Illus- 
tration (5) This 1s a point to be borne in mind, though it ıs not of paramount 
importance since the whole of the evidence 1s on record 


Both Courts ın India held that appellant 1 did not fall within proviso D, since 
he held the estate which was alleged to bring him within that proviso as a trustee, 
and not as an owner, and this concurrent finding their Lordships accept ; indeed 
it has not been challenged Under proviso C the contention of the respondents 
is that appellant 1 was assessed within the two years immediately preceding Ist 
October, 1937, to property tax on properties in Tanjore under the Madras District 
Municipalities Act, 1920, and to house tax on house properties in the Panchayat 
of Ammapet which was a Union before 1930 under the Madras Local Boards Act, 
0 and that the aggregate annual rental value of the saıd properties exceeded 
Rs 600. 


It was contended in the first place by the appellants that the High Court put 
a wrong construction upon proviso G "The argument presented to the Board 
-was that the assessments under the Acts mentioned in that proviso should not be 
treated as cumulative, and that the appellants did not fall within the proviso unless 
it was shown that the assessment on the Tanjore property and the assessment on the 
Ammapet property, ın each case, was on land or buildings of the aggregate annual 
rental value of not less than Rs 600. ‘This construction seems to be not only ın- 
consistent with the words of the proviso which speak of the “ aggregate annual 
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rental value of such buildings and lands,” words which mean, their Lordships. 
think, buildings and land assessed to tax under any of the Acts mentioned in the 
proviso, but also to ignore the plam ıntendment of the Act which ıs to ‘distinguish 
between agricultural and non-agricultural properties, and not to differentiate 
between different classes of non-agricultural income 


“There are concurrent findings of the Courts m India that appellant 1 was 
assessed to property tax in Tanjore on property, the annual rental value of which 
was Rs 490. ‘These concurrent findings their Lordships accept The Courts. 
m India differed on the question of the assessment of house tax on properties m 
Ammapet The trial Court held that the appellants durıng the relevant period 
were the owners of the sites only of the property in Ammapet, and were not the 
owners of the superstructures on those sites, the ownership of which was in the 

tenants of the respective sites, and such tenants were assessed to the house tax. 

“The High Court held that the appellants, during the relevant period, were assessed 
to house tax on the Ammapet properties and were the owners of at least three 
houses in Ammapet, the annual rental value of which was Rs 216 The High 
Court therefore held that the assessment to house tax in Ammapet, taken together 
with the assessment to property tax ın Tanjore, excluded the appellants from the 
benefits of the Act under proviso C 


Rule 7 of the rules made by the Provincial Government under section 28 of 
the Act, provides that if a person 1s not the owner of any building, the mere fact 
that the assessment registers show that it stands in his name is not enough to bring 
the matter withm proviso C. Their Lordships reach this conclusion on the con- 
struction of the Act without reference to rule 7, the validity of which need not be 
considered The main question for determination on this appeal is therefore 
whether appellant 1 was during the relevant period the owner of property ın the 
Panchayat of Ammapet, ın which he was assessed to house tax, of the annual rental. 
value of not less than Rs 110 


The learned Subordinate Judge dealt with the question of ownership in para-- 
graph 53 of his judgment in the following terms 


. Defendant 1 admits that he owns 46 house sites or manaıkats ın this village (2 e ) Ammapet 


5 
but denies that he owns any buildings Exhibit V (a) dated 4th August, 1938, 1s a certificate granted’ 
by the President of the Ammapet Panchayat Board, under section 27 of the Act, to the effect that 
defendant 1 had not been assessed to property or house tax in respect of any buildings other than: 
agricultural lands in his panchayat during the two years preceding st October, 1937. In respect 
of these house sites which he owns 1n this village, his father and grandfather had taken the lease deeds 
Exs VI to VI (4) as early as 1891 from some of the tenants and Exs VII to VII (e) in 1896 In 
1918, his father Appaswamı Vandayar had taken registered lease deeds Exs. VIII to VIII (9) from: 
some of the tenants who have all agreed to pay manaı pagudi or site rent for the manaıkats and had 
put up thatched structures with his consent During his management, defendant 1 has taken lease- 
deeds Exs XV series from several of the tenants containing the same provisions as those contained ın 
Exs VIII series Defendant 1’s case is that his tenants had put up petty superstructures upon his 
manıkats with his permission, that they are the owners of such superstructures and that he is entitled 
only to the site Several of the tenants have been examined as witnesses and all of them speak to- 
the execution of rent deeds by them and to the fact that they are the owners of the superstructures and" 
not defendant r "There have been instances spoken to by the witnesses of sales, othis and mortgages. 
by the tenants of these superstructures The village kurıppus maintained by defendant 1, which 
have been filed as Exs XV to XV (e) and the estate ledgers Exs XIV series show only receipt of 
rent for the sites and there 1s not a single instance 1n those account books of any receipt of rent for- 
the superstructures which are admittedly ın the possession of tenants There has not been also during: 
all these years a single 1tem of expenditure either for repair or reconstruction of any of these 40 and 
odd superstructures, in the account books maintained by defendant r Lukewise, there is not a single 
entry ın those account books to show payment of the union tax by defendant 1 ın respect of these 
superstructures All the tenants who have been examined say that they paid the union taxes though 
ın some cases through defendant 1’s karıasthans . There are one or two instances ın which the karı- 
asthans collected the taxes from the tenants and after entering the collection ın the village kurippw 
paid them over the next day or the day after the next to the union office The fact remains that 
for all these years, there has not been a single instance in which defendant 1 paid the tax for any of” 
these superstructures Almost all the tenants, excepting a few who were not available either on 
account of sickness or on account of their absence from the village, have been examined by defendant 
1 and all of them say that they are owners of the superstructures and that they have paid the umon' 
tax Not a single tenant residing in any of these superstructures and not a single resident of this 
village has been examined on the other side to show that defendant 1 1s the owner of any of these 
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superstructure These circumstances and the evidence of the tenants which stands uncontradicted 
and is extremely probabılısed by the registered documents Exs VIII series which came into exis- 
tence in 1918, point to the fact that defendant 1 ıs not the owner of these superstructures ” 


After a detailed dıscıvsıon of the evidence and the arguments presented 
before him the learned Judge concluded by saying, 

“ 1 have no hesitation ın coming to the conclusion that defendant 1 was not the owner of any 
superstructures ın the village of Ammapet ” 

The learned Judge then expressed the view that this finding, combined with 
R 7, ınvolved that appellant 1 was not hit by Proviso C, and that it was not ne- 
cessary for him to decide whether the name of appellant 1 was entered in the 
assessment register on house property ın Ammapet during the relevant period 
though he noticed the contentions of the parties upon the question 


In appeal the High Court dealt first with the question of assessment ‘The 
evidence with regard to the assessment register stood in this way İt is common 
ground that up to the end of 1935 appellant 1 was shown in the register as 
assessed to house tax ın respect of property ın Ammapet, but that the register 
had been altered by striking out his name and substituting the names of the tenants 
of the houses This alteration accoiding to the evidence for the appellant, was 
made on 12th April, 1935, to take effect as from 1st April, 1935, that 1s before 
the commencement of the relevant period At the trial, as noted by the Judge, 
the defendants produced a certificate (Ex 5 A) given under section 27 of the Act, 
signed by the President of the Panchayat of Ammapet statmg that appellant 1 
had not been assessed to house tax during the relevant period A simular certi- 
ficate had been issued to another creditor of the appellants in May, 1938, that 
creditor challenged the correctness of the certificate, and an inquiry was ordered 
by the District Panchayat Officer, West Tanjore The Assistant Panchayat Officer 
made an inquiry and on 8th July, 1938, reported to the District Officer that certain 
numbers originally stood in the name of appellant 1, but that his name had 
been scored out and the names of eleven named persons (who were tenants of the 
appellants’ sites) had been substituted, and that the alterations had been made 
because appellant 1 was only entitled to house sites at Ammapet This report 
the District Officer did not consider sufficient and he directed the Assistant Pan- 
chayat Officer to make a full ınguıry and ascertain at whose instance the changes 
in the assessment register had been made, and whether they were genuine ‘The 
Assistant Panchayat Officer then took statements from the President of the Pan- 
chayat Board, the Bull Collectors and various of the ryots into whose names the 
properties had been transferred, and on 12th October, 1938, he made a full report 
to the District Officer, ın which he stated 

“In view of my local enquiry and the statements obtained from the President, Panchayat 
Board, Ammapet, from the parties and from the Bill Collectors, I am of opinion that the changes 
made ın the assessment registers were genuine and there 1s nothing to be doubted ” 

This report seems to have been accepted by the District Officer, and must 
carry some weight 


The learned Judges of the High Court, however, held that there had been 
a conspiracy between appellant 1, the President of the Panchayat Board and nume- 
rous tenants to make ıt appear that there was a transfer early ın 1935, whereas 
the transfer must have been made sometime afte: the provisions of the Act were 
known ‘The basis for this opinion of the learned Judges depended upon the 
electoral roll prepared for the purpose of election to the Legislative Assembly 
at Madras Under the Government of India Act, 1935, Schedule VI, part 2 (2), 
a person was entitled to be included ın the electoral roll 1f ın the previous financial 
year he had paid house tax "The first electoral roll was prepared on 17th January, 
1938, and this did not contain the names of most of the tenants of the Ammapet 
property ; nor did ıt include the name of appellant 1, who may have been entered 
on the roll of some other district, though there 1s no evidence of this This roll 
was revised on 1st November, 1938, and in the revised roll the names of most of 
the tenants of the Ammapet property of appellant 1 were included From these 
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facts the High Court inferred that the names of the tenants were first entered in 
the register during the year 1938, but this inference 1s really no more than suspicion. 
The officer who prepared the first electoral roll was not called as a witness nor 
‘was his absence from the witness box, explained. There 1s no evidence as to 
whether the person who prepared the electoral roll inspected the house tax register. 
No question was put upon this subject to the President of the Panchayat Board, 
Ammapet, who might have had an explanation for the omission of the tenants? 
names, for example, that the officer who prepared the electoral roll had been pro- 
vided by mistake with an out of date register of those assessed to house tax There 
is no direct evidence whatever as to the existence of any such conspiracy İts 
date and the circumstances ın which it was entered into are not shown, nor are 
the names of the conspirators who must certainly have been numerous Nor 
is there any evidence that anybody received any advantage from having ehtered 
into the conspiracy In these circumstances their Lordships are not pre- 
pared to hold that the conspiracy found by the High Court is proved, whatever 
grounds for suspicion there may be. 


The learned Subordinate Judge in the passage quoted from his judgment 
makes a formidable case ın support of his view that the appellants did not own 
anything but house sites ın Ammapet ‘The learned Judges of the High Court, 
in view of their finding that there was a conspiracy between the appellant and 
most of his witnesses, w:re not prepared to take so favourable a view of the oral 
evidence given on _ behalf of the appellants as the Subordinate Judge had done. 
In relation to the documentary evidence they did not differ altogether from the 
conclusions of the learned Judge, but they made some criticisms of a negative 
character upon the evidence discussed by him ‘They poimted out in particular, 
that not a sıngle receipt for payment of house tax had been produceed by any 
tenant. This 1s a legitimate criticism, but as against this it is open to obser- 
vation that if appellant 1 was concocting a false case, ıt would have been easy 
for him, in conjunction with the President of the Panchayat Board, and the Bill 
‘Collector, who must have been parties to the alleged conspiracy, to have provided 
the tenants with receipts for the payment of house tax which were antedated. 


The learned Judges also considered that no tax receipt books of the Pan- 
chayat had been put into evidence But this seems to be an error The Bull Collec- 
tor witness D W. 5 stated ın his evidence in chief that house sites in the Panchayat 
were not taxed, and that he had carried out the changes ın the register 
from the name of appellant 1 to the names of the tenants on the instructions of 
the President given on 15th April, 1935 In cross-examınatıon he said that he 
had collected taxes from the tenants after the change, and put ın his collection 
register as Ex W Exhibit W has not been incorporated in the Record before the 
Board but it ıs described ın the list of omitted documents in Ex. L from which it 
appears that it was a collection of books kept by the Bull Collector from 18th Sep- 
tember, 1932, down to gist July, 1937 As no suggestion to the contrary was made 
to the witness, 1t must be assumed that these books bore out his evidence, and showed 
that the tax had been collected from the tenants. 


The learned Judges of the High Court did not suggest that entry on the assess- 
ment register would render the appellants lable to tax without proof of owner- 
ship of the properties assessed and, as already observed, they did not reject the 
‘whole of the finding of the learned Subordinate Judge on the question of owner- 
ship, but they considered that ıt was proved that the appellant owned three houses 
in Ammapet during the relevant period of the rental value of Rs 216 which 
brought him within schedule G The first two of these houses are the last two 
items ın schedule B to Ex E which 1s a partition deed made in August, 1920, 
between the appellant and his brother The properties in schedule B were those 
allotted to appellant 1 and comprised a considerable number of properties des- 
cribed as including some sort of a house. The learned Subordinate Judge in para 
‘68 of his judgment pointed out that ın the case of almost all the houses mentioned 
in this sechedule, ıt was proved by Ex VIII series and by the evidence of the per- 
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sons living in the houses that the sites alone belonged to appellant 1 and accordingly 
he considered that the reference to houses ın the schedule was made merely by 
‘way of description of the property and did not establish ownership by appellant 1. 
“The last two items ın the schedule, however, which are assessment Nos. 428 and 
407 were not included in Ex VIII series and their history 1s unknown until they 
appear in the schedule to the partition deed Assessment No 428 is situate in 
the western row of Bazaar Street within the boundaries stated and the description 
ends with the words “within these one shop No 41 ” Assessment No 407 is 
sıtuate ın the eastern row of the said street within the boundaries stated, and 
the description concludes “ within these one terraced shop ” Assessment No 407 
was comprised ın the counterpart lease Ex GG, dated 2nd September, 1918, by 
which one Swamınatha Chettı stated that he had taken from appellant 1, “ Your 
shop with terraced superstructure’ ın the eastern row of Big Bazaar Street for 
a period of three years at a rent of Rs. 3 per month, and that on the expiration 
of the lease he would vacate the shop and deliver possession thereof to the arpel- 
lant. This document no doubts suggests that in 1918 the appellant owned the 
shop on this piece of land. 


The next relevant document ıs Ex IX-C which is an annual tenancy agree- 
ment relating to the assessment Nos 407 and 428 By this document one Hussain 
Badsha deposed that he had accepted from appellant 1 for one year from 14th 
June, 1928, land situate in Ammapet Village belonging to appellant 1 measuring 
kulis 9 and “ mentioned hereunder ” for him (the tenant) to build a house thereon 
and enjoy the same, paying rent at Rs 3-8-0 per month The tenant agreed that 
on the expiry of the lease period, ze, on 13th June, 1929, he would remove the 
superstructure of the said house and deliver possession to the landlord of the ground 
sıte Then in a schedule to the document the property was described as one 
upstair shop situate on the eastern row of Big Bazaar Street and one upstair shop 
situate on the western row of the said street, in each case the boundaries being 
given. “These houses are those included ın assessment Nos 407 and 428 


The tenant of the property Hussain Badsha gave evidence as DW 31. Huis 
evidence was that he owned the superstructures of the two shops ın question which 
are Nos 43 and 22 He said that on the site of No 22 there had been a thatched 
hut which had fallen down and that Swaminatha Chetti then ceased to do business 
there ‘The witness further said that he himself had built the existing superstructure 
No. 22; that he had executed Ex IX-C; that there was no superstructure on 
the site when he executed the first chit, and he could not say whether Ex [X-C was 
the first or the second chit The learned trial Judge accepted the evidence of 
this witness and their Lordships can see no good reason why the High Court should 
have rejected it. If accepted,it shows that the house on assessment No 407 in 
1918 had fallen down before 1928, and that at that date the tenant owned the 
superstructure Counsel for the respondents have argued that Ex IX-C must 
be regarded as a lease of the houses and not of a vacant site The document is 
certainly not happily expressed The parties seem to have used a printed form 
not suitable to the case. The lease purports to be of a vacant site for the purpose 
of the tenant erecting a house thereon, but the schedule described the existing 
houses The explanation must be, their Lordships think, that the parties have 
used a printed form applicable to the first grant of a yearly tenancy of a vacant 
site, but not applicable to a renewal of the tenancy after a house had been erected 
on the site. Regarding the document as a whole their Lordships have no doubt 
that the schedule contains merely a description of the physical condition of the 
property at the time of the lease, and does not contradict the operative part of the 
document which 1s a lease of land on which the tenant may build a house and 
‘which imposes on the tenant the obligation to remove the superstructure at the 
end of the term It may be noticed that Ex XV series contains instances of many 
similar yearly tenancies of a vacant site for the purpose of erecting a house but. 
with a house described in the schedule. 


The other shop assessment No 428 1s not included in Ex GG and there is 
no evidence that ın 1918 or at any other time the shop on that piece of land belonged 
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to the appellant The case for the respondents ın regard to the shop on assessment 
No 428 1s less strong than their case ın relation to the shop on assessment No. 407. 

In view of the documents and the evidence of the tenant, Hussain Badsha, 
their Lordships are of opinion that ıt is not proved that the appellants owned 
houses on those two sites during the relevant period from 1935 to 1937 

The other piece of property upon which the High Court considered that 
it was shown that the appellant possessed a building was assessment No. 1163 
relating to No r Railway Road ‘This property is not to be traced ın the partition 
deed, Ex E, but it 1s admitted that ıt 1s part of the Ammapet property of the appel- 
lants No special claim ın respect of this house appears to have been made before 
the trial Judge, but the matter was discussed ın some detail ın the yudgment of 
the High Court The property is occupied by one Moidinsa Rowther who gave 
evidence as D W 47 His evidence was that the appellant 1 owned the site and 
that the superstructure belonged to hm He said that he had purchased ıt from 
his uncle Ibramsa Rowther eight years before giving evidence for Rs 30 and that 
after the purchase he repaired it at a cost of between Rs 50 and Rs 60 He 
said that he paid manaı paguthı of Rs 13-4-0 every month to appellant 1, that 
he had not been making this payment for the last two years as the building had 
fallen down In the House Tax Demand Register the capital annual value of 
this house 1s given as Rs 108 and the Judges of the High Court rejected the evidence 
of this witness because he did not produce any registered sale-deed of the house 
and because they considered that the sum which he said he had paid for it, zz, 
Rs 30 was incredible in view of the annual value of the house But no question 
was put to the witness about this İt is possible that his uncle only charged hım 
a nominal sum for the house The learned trial Judge accepted the evidence of 
this witness, pomting out that he belonged to an entirely different community 
from the appellant, and their Lordships see no reason for rejecting the evidence 

In the circumstances their Lordships think that the plamüfis failed to prove 
that defendant 1 was the owner of any houses in Ammapet Panchayat or that he 
was assessed to house tax 1n respect of any such houses during the relevant period, 
and that the judgment of the learned Subordinate Judge was right. 

For these reasons, their Lordships will humbly advise His Majesty that this 
appeal be allowed, that the judgment and decree of the High Court at Madras 
dated 13th November, 1944, be set aside and the decree of the Subordinate Judge 
at Tanjore dated 18th July, 1941, be restored 

The respondents must pay the costs of the appeal to the High Court and of the 
Appeal to His Majesty in Council 

Solicitors for Appellants  Chapman-Walkers 

Solicitors for Respondents Barrow Rogers €? Nevill 

V.S a Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT’ MADRAS. 


PRESENT —Mr P V RAJAMANNAR, Chief Justice AND Mr Justice KRISHNA- 
SWAMI NAYUDU 


S. Raja Chetty and another Pettttoners* 
U 
Jagannathadas Govindas and others . Respondents. 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 7 (2) (2)—Registered lease after 
commencement of Act—Provisions as to default and eviction—Lease if governed by the Act 


A lease of a Cinema Theatre with furniture, fittings, talkie equipment, machinery, etc , was 
entered into by a registered agreement after the commencement of Madras Act XV of 1946 and 
the lease contained inter aha provisions as to the due date for payment of rent, hire, etc, andı 
for re-entry in case of default in their payment 


In an application for eviction under section 7 (2) (2) of the Act for default ın payment of a 
month’s rent on the due date, 





“C M P. No 5615 of rg49 16th September, 1946 
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Held . The provisions of Madras Act XV of 1946 would not apply to the lease ın question. 
‘The parties must be presumed to have known of the provisions of the Act and contracted out of the 
terms of the Act The landlord must by the agreement be deemed to have waived the right to evict 
conferred by the Act No ground of public policy compelled the Court to hold that it was not 
open to the lessor to abridge his right to evict his lessees Further the Act is not applicable as 
the lease 1s not one of a mere building and furniture only Accordingly an eviction cannot be 
ordered under the Act. 


Petition praying that ın the circumstances stated ın the affidavit filed there- 
with the High Court will be pleased to issue a writ of certiorart calling for the records 
in HRA No 1077 of 1949 on the file of the Second Judge, Small Cause Court, 


Madras and quash the order therein 
V. Radhakrishnayya for V S. Rangacharı for Petitioners 
K V. Ramachandra Atyar and A. Arunachalam for Respondents. 
The Order of the Court was pronounced by 


The Chef Justice —This is an application for the issue of a writ of certeorar: to 
quash the order of the Second Judge, Small Causes Court, Madras, sitting as the 
appellate authority, made by him on the 16th August, 1949, in HRA No. 1077 of 
1949 settrog aside the order of the Rent Controller, dated the and August, 1949, 
and directing eviction of the petitioner from the premises described as “ Maharani 
‘Talkies ”. 


By a registered deed, dated the 15th November, 1948, executed by and between 
the petitioners and the respondents 1 to 3, the respondents as lessors demised to the 
petitioners as lessees the cinema theatre known as “ Maharani Theatre or Maharani 
Talkies’, Madras, situated in Washermanpet. What was demised is thus des- 
eribed in the indenture : 


All the piece of ground with the new cinema theatre including the buildings and stall erected 
thereon known as “ Maharani Theatre’ or ‘ Mahalanı Talkies ’ together with all easements 
and appurtenances whatsoever thereunto belonging and also all the fixtures, fittings, cınematographıc 
talkie equipments, machinery, furniture, scenery and things ın, upon and about the said theatre 
‘specified in the inventory hereunder.” 


The lease was for a term of five years commencing from the Ist October, 1948. 
The monthly rent and hire was fixed at Rs 3,200 and this sum 1s expressed to be 
made up as follows 


(1) Rs 1,600 being rent for the ground and superstructure, 
(2) Rs 800 being hire of furniture, and 


(3) Rs 800 being hire of talkie equipment, machinery, fittings and lessors” 
fixtures 


The provısıons of the lease deed which are material for the purpose of this 
application are contained ın clause I, sub-clauses (2) an@ (3), clause 25 and clause IT, 
sub-clause (4) proviso 


Clause I (2) — to pay the monthly reserved rent and hire regularly each English calendar 
month’s rent and hire being payable on or before the roth of the respective succeeding month (whether 
demanded or not) irrespective of the question whether the necessary permission or licence from the 
municipal, police or other authority has or has not been applied for or obtained by the lessees and 
irrespective of the suspension or revocation temporarily or otherwise of the licence or permission 
and irrespective of the question whether the cinema or theatre 1s run or not 


(3) to pay to the lessors an advance of Rs 21,000 of which sum the lessees have already paid 
Rs 10,000 and the balance of Rs 11,000 being payable at or before the execution of these presents 
T e said advance shall not carry any interest and shall be returnable to the lessees on the termina- 
tion of the lease hereby created but subject to the lessees having complied with their covenants herein- 
after contained ‘The lessors shall be at liberty to adyust the said advance towards the arrears of 
rent and hireif any remaining unpaid and towards damages, losses, charges, costs and expenses 
recoverable both under this deed and ın law 


Clause 25 To yield up subject to the exceptions and provisos hereunder mentioned, the 
demısed premises together with the said fixtures, fittings, ta'kie equipment, machinery, furniture, 
scenery, articles and things and additions, alterations thereto and to the said buildings whether severable 
or otherwise and whether they are lessors” or lessees’ fixtures or additions and also all effects which 
shall be brought upon the said premises 1n addition thereto or substitution thereof at the expiration 
‘or sooner determination of the said term in good and substantial repair and condition and with a 
full and working stock for the requirements of the cinema, and the theatie, belonging to the lessors, 
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and otherwise in a fit, proper and working condition to be used for cinema and theatrical represen- 
tations 

Clause TI, sub-clause (4), proviso (1) —If the rent hereby reserved (or any part theréof) shall 
remain unpaid for two tenancy months after the same becomes payable (whether legally or formally 
demanded or not) or if the lessees shall fail or neglect to perform or observe any of the covenants. 
herem contained and on their part to be performed or observed other than clauses 1 (9) and (10) 
supra or if the lessees or etther of them shall be adjudged insolvent, then and ın any of the said cases, 
ıt shall be lawful for the lessors at any time thereafter to re-enter upon the demised premises or any 
part thereof ın the name of the whole and thereupon the demise shall absolutely determine but 
without prejudice to the right of action of the lessors in respect of any breach of the lessees’ covenants 
herem contained, and ıt shall be lawful for the lessors to make and effect such re-entry even without 
the consent of the lessees and without subjectmg themselves to any action for trespass or otherwise 
and without recourse to legal proceedings ” 

On the goth April, 1949, the petitioners, lessees, addressed a letter to the lessors 
enclosing a cheque for Rs 3,200 being the rent for the month of March, 1949. 
The cheque however was post-dated 5th May, 1949 On 4th May, 1949, the 
respondents returned the cheque and intimated that as the petitioners had defaulted 
in the payment of the rent due for the month of March, 1949, they were applying 
for their eviction from the theatre On the same day they filed an application 
before the Rent Controller, Madras, under section 7 (2) (2) of the Madras Buildings 
(Lease and Rent Control) Act, 1946, prayıng for vacant possession of the said 
talkies (land and buildings) The allegations in the petition were that under 
the lease the monthly rent of Rs 1,600 for the ground and superstructures was 
payable on or before the 1oth of the respective succeeding month and that the 
lessees did not tender or pay to them the rent due for March, 1949, till 30th April, 
1949, when they sent a post-dated cheque and by reason of the default made by the 
lessees they had become entitled to evict them from the land and buildings. 
The lessees pleaded that the application was unreasonable and contrary to the 
specific purport of the Act, that they were not statutory tenants but tenants governed 
by the express provisions of a registered lease and hence the application for eviction. 
under section 7 of the Act was not maintainable They also pleaded that for- 
feiture of the lease for non-payment of the rent could be availed of only when the 
rent for a particular month remained unpaid for a period of two tenancy months. 
after the same became payable and the rent for March had been tendered within 
the period fixed in the indenture of lease and therefore the provisions of the Act. 
were not attracted. They also contended that a sum of Rs 21,000 was in the 
hands of the lessors and it was obligatory on their part to adjust from the said 
advance the arrears of rent if any and they were therefore precluded from filing 
this application We are not concerned with the other pleas raised in their 
counter statement. 

The Additional Rent Controller dismissed the application on the ground 
that there was no default tıs not clear how and why she came to that conclusion. 
The main argument addressed on behalf of the lessees was that parties were aware 
of Madras Act XV of 1946 and by thus lease they had contracted out of the statute 
and therefore the application was not maıntaıable The Rent Controller was 
evidently not inclined to uphold this contention There was an appeal by the 
lessors. ‘The appellate authority approached the case from the stand-point that 
as eviction was claimed under the said Act, Madras Act XV of 1946, and not under 
the general law in accordance with the agreement between the parties, the only 
question to be considered was whether there was a default within the meaning of 
section 7 (2) (4) of the Act As there was clearly such a default he found that the 
lessees were hable to be evicted He overruled their plea that the arrears of rent 
should be adjusted from the advance of Rs 21,000 He therefcre allowed the 
appeal and set aside the order of the Rent Controller, and passed an order for- 
eviction ‘The petitioners are the lessees 


We may at the outset briefly dispose of one of the contentions pressed upon us 
by Mr V Radhakrıshnayya for the petitioners, namely, that because a sum of 
Rs 21,000 had been paid to the respondents and because under clause I (3) the 
lessors were at liberty to adjust the said advance towards arrears of rent and hire 
if any remaining unpaid, ıt cannot be said that there has been a default in payment: 
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of the rent for March, 1949 We think that this contention cannot prevail because 
the sum of Rs 21,000 was not only security for the due payment of rent but also 
security for damage and loss and expenses which the lessors may sustam and incur 
on account of non-compliance of any of the covenants by the lessees The advance 
is returnable to the lessees on the termmation of the lease and presumably the 
adjustment either towards rent or towards damages or expenses 1s to be made also 
at the same time, namely, on the termination of the lease. 


It was next contended by Mr Radhakrıshnayya that though clause I, sub- 
clause (2) of the lease provided for the payment of the rent of each month before 
the roth of the succeeding month, we should take into account the subsequent 
provision which provides for re-entry if the rent remains unpaid for two tenancy 
months after the same becomes payable ‘The result ıs that the time fixed in the 
agreement of tenancy must be deemed to be not the Toth of the succeeding 
month but two months thereafter—so the argument ran We think that the con- 
tention 1s very far fetched The time fixed in the agreement of tenancy for payment 
of the rent of any month 1s certainly the 1oth of the succeeding month The later 
provision deals with the right of the lessors to re-enter on the premises ın a particular 
contingency In fact this later provision itself alludes to rent remaining unpaid 
after the same had become payable This contention cannot be accepted. 


The most important contention of Mr Radhakrishnayya then remains and 
this has given us considerable difficulty Neither side has been able to cite any 
direct authority or any authority which gives any material assistance in the decision 
of the question The contention is this The parties knew or must be deemed to 
have been aware of the provisions of Madras Act XV of 1946 It was open to the 
parties to enter into a contract contaming terms manifestly ımconsıstent with the 
provisions of the Act There 1s nothing illegal ın such a course As regards 
matters expressly provided for ın the contract between the parties, the terms of the 
contract relating thereto would prevail over the provisions of the statute in so far 
as they are inconsistent Incidentally the learned counsel also argued that the 
parties did not contemplate that the contract of lease which they were entering 
into was to be governed by the provisions of Madras Act XV of 1946 İn fact 
having regard to the peculiar nature of the lease with which we are concerned, it 
was contended that the Act would not apply to ıt 


After giving the question our careful consideration we have come to the 
conclusion that the provisions of Madras Act XV of 1946 would not apply to the 
lease ın question In coming to this conclusion we have been impressed by the 
fact that the lease was entered mto long after tne Act had come into force and 
it must be presumed that the parties knew ofits provisions. This Act was primarily 
intended to prevent unreasonable eviction of tenants and to regulate the letting 
of residential and non-residential buildings and to control the rents of such build- 
ings. Though most of the provisions of the Act are obviously thus intended to 
safeguard the rights of tenants, there are provisions which, so far as they go, are in 
favour of the landlord also Now section 7 (2) (4) is one of such provisions which. 
gives a rıght to the landlord to pray for the eviction of the tenant on default of 
due payment of rent Under that provision in a case where the rent 1s payable 
every month, even default ın payment of the rent for one month entitled the land- 
lord to apply for eviction of the tenant This provision certainly is made for the 
benefit of the landlord. It ıs a well-established principle of law that 


“ every one has a right to waive and to agree to waive the advantage of a law or rule made solely 
for the benefit and protection of the individual ın his private capacity, which may be dispensed with 
without infringing any public right o. public polıcy,”1 


There 1s no express prohibition against contractmg out of it Though 
we realise that the Act was passed ın accordance with a general policy, we 
cannot say that that policy would be violated if a contract 1s entered into between 
a landlord and tenant giving the tenant larger rights and greater privileges 
than those conferred on him by the Act In the present case though under 
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section 7 (2) (2) of the Act the landlord may be entitled to apply for eviction 
even when there was default ım payment of a month’s rent, the lease: deed 
expressly provides that ıt is only if the rent remaıns unpaid for two tenancy 
months after the same became payable that the landlord 1s entitled to re-enter 
upon the demısed premises In the absence of authority that 1t 1s not permissible 
for the parties to contract themselves out of the provisions of this Act we hold that 
they can agree to be governed by terms and conditions which may be incon- 
sistent with some of the provisions of the Act. There 1s no provision in the Act 
which has a material bearing on this aspect couched ın ımperatıve terms, as, for 
example, found ın some enactments which declare that any action done ın con- 
travention of the enactment 1s void. Even assuming that a plausible argument 
can be raised that on the grounds of public policy the tenant should not be bound 
by any term inconsistent with the Act which 1s to his detriment, we see no offence 
to public policy in allowing a landlord to abridge his rights Otherwise 1t comes 
to this, that an Act intended to prevent unreasonable eviction of tenants can be 
used for the perpetration of the very thing sought to be prevented 


Mr Ramachandra Ayar argued that there 1s no reference to the Act ın the 
lease deed and therefore ıt cannot be said that they contracted out of ıt Merely 
because there was no reference to it we cannot presume that the parties or their 
legal advisers who evidently prepared the lease were not aware of the Act Though 
the learned advocate attempted to contend that ıt would be against public policy 
to permit the parties to contract out of this statute, he did not make good this con- 
tention by either citation of authority or otherwise In this connection we have 
found the judgment of Farewell, J , ın Soho Square Syndicate, Ld v E Pollard and Co.}, 
very instructive, and applying the test laid down by the learned Judge in that 
case we cannot say that any ground of public policy compels us to hold that 1t 
was not open to the lessor to abridge his right to evict his lessees 


We have come to the conclusion that the lessors’ application ın this case 1s 
not maintainable on other grounds as well In our opinion the lease ın question 
is not governed by the provisions of Madras Act XV of 1946 ‘That Act regulates 
only the letting of residential and non-residential buildings In section 2 building 
has been defined as to include the garden, grounds and out-houses appurtenant 
to the building and furniture supplied by the landlord for use ın such building. 
In the case before us, there 1s no lease of a mere building or a building with com- 
pound and furniture of the sort covered by the definition. The lease 1s of land 
and building together with fixtures, fittings, cinematographic talkie equipments, 
machinery and other articles The lessors, evidently aware of the composite nature 
of the demise, have prayed ın their petition for eviction of the lessees from the 
land and buildings only On behalf of the respondent, Mr. K V Ramachandra 
Aıyar relied strongly on the provision in the deed which splits up the monthly 
rent and hire of Rs 3,200 into Rs 1,600 being rent for the ground and superstrüc- 
ture, Rs 800 being hire of furniture and Rs 800 being hire of talkie equipments 
and machinery, fittings and lessors’ fixtures We have no _ hesitation in holding 
that this splitting 1s purely notional and nominal and intended probably for pur- 
poses relating to the municipal assessment and other extraneous considerations. 
When we asked Mr Ramachandra Aıyar what would happen, in this case, when 
there 1s an eviction of the lessees from the land and building, to the machinery 
and equipments, etc, and whether there was any provision in the deed relating 
to them, he confessed that there was no specific provision in the deed Obviously 
they cannot be governed by Madras Act XV of 1946 and so he said they must 
be governed by the general law of contract. He also conceded that if the lessees 
paid Rs 1 600 but defaulted in the payment of the balance which 1s due as hire, 
the lessors have no rıght to ask for eviction under the Rent Control Act. We 
think that the attempted division of the lease and separation of rights ın regard 
to two classes of property 1s ın the highest degree artificial, never contemplated 
by the parties Here 1s a lease of a talkie house with every thing that is necessary 
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to run cinema shows To split up such a composite lease as this into separate 
contracts of lease and hire 1s to destroy it altogether Mr Ramachandra Aıyar 
argued that the furniture which was covered by the lease fell within the definition 
of section 2 of the Act Wedonotagree The observations of the learned Judges. 
ın App No. 590 of 1945 (Patanjali Sastri, and Beli, JJ )ın dealing with the plant, 
machinery and other moveables which were demised along with a factory are 
very apposite in this connection, 

“ No doubt ın one sense the buildings comprised ın the lease did contain articles supplied by the 

landlord , but we cannot agree that what was so supplied can be considered in any modern sense as. 
being furniture” 
Though in that case the learned Judges were dealing with the lease of a factory 
called the West Coast Match Co , which consisted of land and buildings including 
a bungalow used for residential purposes together with plant, machinery and move- 
ables contained therein, we think the principle of that decision would apply 
equally to the case before us in which there 1s a lease not merely of a building but 
of a cinema theatre with all necessary equipment for the exhibition of films 


We therefore hold that the appellate authority had no jurisdiction to direct 
eviction of the petitioners under the provisions of Madras Act XV of 1946 His 
order must be and ıs hereby quashed There will be no order as to costs 


K.S. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR. JusticE HorwiLL AND Mr. Justice BALAKRISHNA AYYAR 


K PS. Thangaswamy Chettıyar Appellant* 
0 
A. Bapoo Sahıb . Respondent 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), sectüons 9 and 12—Ctvil Procedure Code 
(V of 1908), section 144—Application for eviction—Eviction ordered and executed—Reversal by Subordinate 
Court—Restitution ordered and effected—Legality of. 

In an application for eviction of a tenant on the ground of arrears of rent, the landlord got an 
order for eviction and actually got possession of the building ın execution On appeal to the sub- 
judge, the appellate authority of the place, the order was reversed After five days the tenant applied 
to the sub-yudge himself for restitution and re-delivery, which were ordered and actually effected 


On appeal against this order, on the ground of want of jurisdiction of the Sub-Court to order, 
Held, negativing the contention (1) That an application for restitution 1s an application for 


execution. 
Somasundaram v. Chokkalingam, (1916) IL.R 40 Mad 780, Unnamalar Ammal v Mathan, (1917) 


33 M.L J 413 and Palantandı Pillar v Rasappa Pıllar, (1937) 2 ML J 108 followed 

(2) That once execution proceedings under Madras Act XV of 1946, are placed ın the 
hands of ordinary Courts, the provisions of Civil Procedure Code relating to the subject would apply 
mutatis mutandis and so far as the machinery set up by that Act and provisions thereof permit 


(3) That ıt ıs a basic rule that Courts will not permit a suitor to suffer by reason of a wrong 
order ıt has made, and that when once the error is discovered ıt will as far as possible put him ın the 
position which he would have occupied if the wrong order had not been made The right to 
restitution 1s not derived from section 144, Civil Procedure Code That section only prescribes 
the method of enforcing the right 

Bırendranath Basu Thakur v Surendrakumar Basu Thakur, TL R 1940 (1) Cal 486, applied 

(4) That no separate suit for restitution could he in view of section 144, Civil Procedure Code. 

(5) That in the circumstances, the order passed by the Subordinate Judge ıs the only order, 
that could have been made. 

Appeal against the order of the Court of the Subordinate Judge, Tıruchira- 
palli in EP No sız of 1948 mn HR.CA. No 68 of 1948 (HRC No. 47 


of 1948 Rent Controller, Tıruchirapallı) 
M.S Vaidyanatha Arar for Appellant. 
A V Narayanaswamy Ayar for Respondent 
The Judgment of the Court was delivered by 


a ed 
*A A O No 545 of 1948 22nd July, 1949. 
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Balakrishna Ayyar, J —The property which forms the subject-matter of these 
proceedings 1s a shop ın Big Bazaar Street, Tiruchirapalli town The appellant 
who 1s the owner of the property applied to the Rent Controller for eviction of 
the respondent who was his tenant on the grounds that he required the shop for 
his own use, and that the tenant was ın arrears with his rent. The Rent Controller 
recorded no finding on the question whether the landlord required the shop for 
his own. use ; but he found that the respondent was 1n arrear of rent for June 1947 
and therefore passed an order evicting him from the premises The appellant 
put the order in execution as soon as he could and actually took possession of the 
property on 22nd June, 1948 The tenant appealed to the Sub-Judge who reversed 
the order of the Rent Controller and dismissed the petition for eviction That 
order was pronounced on the 25th of August, 1948 Mr. Vaidyanatha Aıyar 
for the appellant complamed that the order made ın the appeal was inequitable ; 
but into that matter we cannot go for the reason that under section 12(4) of Madras 
Act XV of 1946 the decision of the appellate authority 1s final. On goth August, 
1945, 2¢, five days after the Sub-Judge had pronounced the order in the appeal 
the tenant applied for restitution, and without notice to the appellant the learned 
Subordinate Judge ordered re-delivery of the property by goth September, 1948 
and re-delivery was actually effected It 1s against this order that the present 
appeal has been filed 


Before examining the contentions of Mr. Vaidyanatha Aiyar for the appellant 
it may be stated that so far as execution is concerned, the scheme of Madras Act 
XV of 1946 1s that in the mofussil all orders passed under section 7,8 or 12 of the 
Act, ı e , the orders of the Rent Controller and the Appellate Authority—are execu- 
table in the Court of the appropriate Subordinate Judge or where there 1s no Subor- 
dinate Judge, in the Court of the District Judge 


For the appellant, Mr Vaidyanatha Aıyar contended that the lower court 
had no jurisdiction to order restitution Hus reasoning was that ıt could derive 
the necessary power only from section 144, Civil Ppocedure Code but that section 
has not yet been made applicable to proceedings under Madras Act XV of 1946. 
Besides, even assuming that section 144 does apply to a matter of this kind the 
procedure laid down by the decisions ın respect of section 144 has not been 
followed. Before restitution can be made, there must be a separate and specific 
order directing restitution and particularising the nature and extent of the resti- 
tution that should be made ‘There must be an order, said Mr Vaıdyanatha 
Aryar, “ crystallising ” and formulating the rights of the party seeking restitution 
Such an order can be made only by the court of first instance, ze,in the 
present case, the Rent Controller The Rent Controller has made no such order, 
and therefore there was no order on the basis of which any restitution could be 
made Further the order which the Rent Controller passed in the first instance 
was sent to the Sub-Court for execution, and the moment the Sub-Court 
executed that order, 1t became functus officio 


In his attempt to develop this line of reasoning, Mr Vaidyanatha Aiyar cited 
a number of decisions ‘The first of these 1s Banmul Soanmul v Harakchand Roop- 
chand1. We do not think that that decision has really any application to the facts 
of the present case İn that case what happened was this. The Provincial 
‘Government passed an order under the Madras House Rent Control Order— 
this is different from the Act—ın favour of a certain party. An attempt was made 
to execute that order through the machinery set up by Madras Act XV of 1946. 
It was held that the order was not one which could be or was made 
pursuant to any provisions of the Act Since section 9 enables execution to issue 
only ın respect of orders made under the specified sections of the Act, the order 
which had been obtained from the Government was not one which could be exe- 
cuted under that Act In the present case the order of the Sub-Judge was not 
made under the House Rent Control Order but in virtue of the powers conferred 
by the Act itself. Section g of the Act specifically provides that * 
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“ every order passed on appeal under section 12 shall be executed by the Principal, 
Subordinate Judge having original jurisdiction over the area ın which the building is situated °° 
This decision is not an authority for the proposition that no restitution can be 
ordered under the Act. In Rolan: Ramandhwaj Prasad Singh v Har Prasad Singh’, 
which 1s the second case cited by Mr Vaidhyanatha Aıyar the Privy Council 
decided : : 
“ When a decree ıs varied or reversed ın circumstances giving rise to a right by way of restitution 


the right arises automatically and ıs clarmable under section 144, Civil Procedure Code, before the 
trial Court ” 


Mr Vaidhyanatha Aıyar next referred to Palanıyandı Pilla v. Rasappa Pilar? where 
this passage occurs : 

“ Tt will be seen that under section 144 before an order for restitution can be made the form and 
the manner of restitution and the relief which the Court would grant for giving the benefit of the 
decree to the person who seeks the restitution of the property which he has been deprived of, have 
to be determined by the Court . After determination as aforesaid ıt will be then open to the 
Court to give the appropriate relief which the nature of the case may require and which may accord 
with such determination ”’ 

He also cited Birendranath Basu Thakur v. Surendrakumar Basu Thakur? where the 
learned Judges say 

“€ The final yudgment or decree furmshes only the foundation to a claim for restitution,—gives 
authority for the vwew that restitution is necessary An application for restitution is not one for enforce- 
ment of that judgment or decree, but ın the words of Rankin, C J , 1t ıs an application for relief which 
1s Consequential upon the appellate Court’s decree of reversal .. The order for restitution 
ısın effect a new decree, which has to be enforced by another execution ” 

Finally he referred in this connection to Kishor. Mohan v Brahma Nuanjan*, 
in which ıt was decided that a Court to which a decree 1s transmitted for execution 
becomes functus offico the moment it has executed the decree. He also referred 
to a passage at page 556 which runs thus : 

“ Therefore the judgment-debtors had the right to go to the Court of first instance for such restı- 

tution as was just and proper ..... 
In view of these decisions he repeated that the tenant should in the first mstance 
have gone to the Rent Controller and obtained an order from him, “ crystallising 
and formulating ” his rıghts ın regard to restitution and thereafter put that order 
ın execution He also suggested that ıf ıt was necessary a separate suit for the 
purpose should or could be filed 


To this Mr Narayanaswamı Aıyar replied (1) that in this Province at least 
ıt ıs well established that restitution proceedings are in the nature of execution 
proceedings, (11) that section 8 of Madras Act XV of 1946 provides a machinery 
for executing orders passed ın appeal, that the Court set up for that purpose m 
the mofussil 1s the Court of the Subordinate Judge or District Judge where there 
is no Sub-Judge and (11) that the general rule 1s that once the ordinary tribunals 
are seized of a matter, the forms, procedure and reliefs usually observed by and 
obtamable ın such Courts become applicable and available ın respect of that 
matter. In Somasundaram v. Chokkalingam®, ıt was decided, 

d “ An application for restitution 1s an application ın execution under the new Code of Civil Pro 
cedure ” 
The same view appears ın Unnamala: Ammal v. Mathan®. The decision there wa 
that, 


“ An application for restitution 1s an application for execution of a decree and ıs governed by 
Article 182 and not by Article 181, Limitation Act ” 


In one of the cases cited by Mr Vaidhyanatha Aıyar and already referred to 
namely, Palamyand: Pilla v Rasappa Pillar*, it is stated at page 112, 


Oe ”””” ” 
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. “It 1s no doubt true that our High Court has taken the view that an application for restitution 
1s an application for execution of the decree whatever may be the view of the other High Courts.” 
There are several other decisions of this Court to the same effect and it 1s clear 
that the first of the three propositions on which Mr Narayana Ayar founded his 
reply is well-established in this Province. 


İn Aaruthamuthu v H R E. Board, Madras? Varadachariar, J, as he then 
was, took ıt as a proposition which required no authority, namely, that 

“once a matter comes before a regular Civil Court its further course will be governed by the 
‘provisions of the Code ” 
The same view is expressed ın Kandasıwamı v Neelamegam Pıllaı?, where Chandra- 
sekhra Aıyaı, J , refers to a number of decisions which have laid down that rule. 
It 1s sufficient to refer to one of the decisions he cited, wz, the case of National 
Telephone Co, Lid, v Postmaster General 9, where Viscount Haldane, L C, says 
at page 552 

“ When a question is stated to be referred to an established Court without more, ıt, ın my opınıon, 


imports that the ordinary incidents of the Procedure of that Court are to attach, and also that any 
general right of appeal from its decision likevvise attaches ” 


On the basis of this rule ıt must be held that once execution proceedings under 
this Act are placed in the hands of the ordinary Courts, the provisions of the Civil 
Procedure Code relating to that subject would apply mutatis mutandis and so far 
as the nature of the machınary set up by Madras Act XV of 1946 and the provi- 
sions thereof permit 


There 1s another aspect of the matter The contention for the appellant 
ignores the true nature of restitution proceedings. It 1s a basic rule that the Courts 
will not permit a suitor to suffer by reason of a wrong order it has made, and that 
when once the error 1s discovered ıt will so far as possible put him in the position 
which he would have occupied if the wrong order had not been made ‘The right 
to restitution is not derived from section 144, Civil Procedure Code. That 
section only prescribes a method by which that right can be enforced In 
Birendranath Basu Thakur v. Surendrakumar Basu 1 hakur8, which Mr. Vaidhyanatha 
Aiyar hımself cıted, the following passage occurs at page 493. 

© The power a Court to direct restitution is inherent in the Court itself It rests on the principle 
that a Court of Justice 1s under a duty to repair the injury done to a party by its act Rodger v. 
The Comptoir D’Escompte de Pans, and Fa. Berhma v Kedarnath Marwari’. The right of a party to 
have restitution and the duty of the Court to give him restitution do not rest on the provisions of 
section 144 of the Civil Procedure Code, which defines the procedure only zz one class of cases 


requiring restitution by enacting that the application for restitution is to be made in the Court of 
first instance ” 


The portion underlined imphes that section 144 1s not exhaustive of the forms 
of procedure. 


If as we think we have regard to the substance of the matter and not merely 
to its technical forms 1t must be clear that the order passed by the learned Subordinate 
Judge is the only one which could have been made in the circumstances of. the 
case Except by ordering that the tenant be put back into possession of the property 
the appellate authority could not have given effect to its order at all 


It has been already mentioned that the contention of Mr. Vaidhyanatha 
Aryar was that after he had succeeded in the appeal the tenant should have gone 
back to the Rent Controller and obtained a separate order from him granting 
him restitution and thereafter put this order in execution in the Sub-Court or if 
necessary filed a separate suit It is difficult to see how ın view of the provisions 
of section 144 (2), Civil Procedure Code, any suit would he The suggestion that the 
tenant should have gone to the Rent Controller and obtained a specific order from 
him 1s not as simple as it looks because if the tenant had made such an application 

eS ee 
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he might well have been met with the plea that the Rent Controller had no juris- 
dıctıon at all 


A decisive objection to the argument of Mr Vaidhyanatha Auyar 1s that if 
his contentions were to prevail there would be really no effective means of putting 
ın execution a large category of orders that may be passed in appeal ‘The clear 
purpose of Madras Act XV of 1946 was to simplify proceedings and to set up a 
machinery for the speedier disposal of certaim matters , but if the contentions of 
Mr Vaidhyanatha Aıyar are sound we must be prepared to assume that the 
legislature deliberately conferred a right of appeal and simultaneously nullified 
its intentions by depriving the successful party of any means of realising the benefit 
of his success It is not to be supposed that the Legislature would have stultified 
itself in this manner / 


Mr Vaidhyanatha Aıyar next complamed that the order of restitution was 
passed without notice to his chent. To this Mr Narayanaswamı Atyar attempted 
the answer that no notice was necessary under Order 21, rule 22, since the execution 
petition was being filed withm two years of what may be called the date of the 
decree To this ıt was replied that Order 21, rule 22, has no application to the 
matter on hand; whether that be so or not, we are clear ın our mind that the 
appellant has not been prejudiced ın any manner Before the learned Subordinate 
Judge he could not have raised any points that have not been raised here, and 
the result could hardly have been different 


In the result, therefore, the appeal fails and 1s dismissed with costs. 
KC Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR. JusTIcE PANCHAPAKESA AYYAR 


M. Abraham Petitioner * 


Penal Code (XLV of 1860), sections 339 and 341— Wrongful restraınt — Proceeding in any direction ’’— 
Meaning of 


The accused, who was the driver of a bus purposely made his bus stand across a road ın such 
a manner as to prevent another bus which was coming behind to proceed further 


Held, ‘ proceeding in any direction’ within the meaning of section 339, Indian Penal Code, 
must mean only procecding ın that direction and not ın any other direction, much less ın the reverse 
urection It cannot be said that because the driver and the passengers in the second bus could have 
got down from that bus and walked away ın different direction, or gone ın that bus to a different 
destination, ın the reverse direction, there was therefore no wrongful restraint. Hence the conviction 
of the accused under section 341 was justified. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the judgment of the Court 
of the Additional First Class Magistrate, Chingleput in C.G No 686 of 1947, 
dated gist July, 1948 


S Knrshnamurth and Vepa P. Sarathy for Petitioner 
The Assistant Public Prosecutor (4. S. Sıvakamınathan) for the Crown 
The Court made the following 


ORDER —This 1s a petition against the conviction of the petitioner under 
section 341, Indian Penal Code, by the Additional First Class Magistrate, Chingleput, 
and a fine of Rs. 50 ımposedon him therefor + 


The facts are briefly these The petitioner was the first accused in GC GC. No. 
686 of 1947, on the file of the Additional First Class Magistrate, Chingleput, He 
was the driver of bus No. MDH 787. The prosecution case 1s that, on 27th Sep- 
tember, 1947, he purposely made his bus stand across the Thırukkalıkundram 





* Crl R C No 1095 of 1948 19th October, 19409. 
(Crl RP No 975 of 1948) Gi 
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Road, at Chingleput, near the Chowk: post ın such a manner as to prevent another 
bus MDH 1167, which was coming from behind, to proceed further When 
P W. 1, the driver of MDH 1167, turned his bus to the right, to avoid and pass 
the petitioner’s bus, the petitioner deliberately and intentionally drove his bus 
DH 787 in a rash and negligent manner and dashed against bus No. 1167, 
causing damage, and thereby committing an act endangering the life of the passengers 
who were travelling ın that bus The learned Magistrate found this petitioner 
guilty only under section 341, Indian Penal Code, for wrongfully restraining the 
driver and passengers of Bus No 1 167, and sentenced him as stated above. 


The learned Counsel for the petitioner has contended before me that the 
petitioner would not be guilty of “ wrongful restraint” by preventing the progress 
of the other bus MDH 1167, by putting his bus across the road, because of the 
observations of the Bench ruling in Maharam of Nabha v. Province of Madras}. 1 
have looked into that ruling It will not help the petitioner It was mainly 
concerned with the question of “ wrongful confinement,” and not with “ wrongful 
restraint,” as here, though that question was also mcidentally referred to by way 
of obiler. The learned Magistrate relied on the ruling ın Gopala Redd: v. Lakshmi 
Redd? a later judgment by Happeli, J, and more or less a direct ruling on the 
point, on similar facts, and convicted and sentenced the petitioner. 


I have perused the entire records, and heard the learned counsel for the 
petitioner and the learned Public Prosecutor contra. The first contention of the 
learned counsel for the petitioner was that the ruling of Happell, J , ın Gopala Reddi 
v. Lakshmi Reddı? was not correct, and that, since the driver of bus No. MDH 1167 
and the passengers therein could have either got down from the bus and walked 
away in various directions, or got into the petitioner’s bus and proceeded in the 
direction they wanted, or even proceeded in their bus in another direction, no 


offence was committed under section 341. The argument is quite unsustainable. 
Section 339, Indian Penal Code says . 


“Whoever voluntarily obstructs any person so as to prevent that person from proceeding m 
any direchon in which that person has a right to proceed” 


wrongiully restrams that person. It ıs only regarding wrongful confinement that 
the person must be prevented from proceeding beyond certam circumscribed 
limits, ze, prevented from proceeding ın any direction beyond those limits It is 
absurd to say that because the driver and the passengers of the other bus could 
have got down from that bus and walked away in different directions, or even 
gone in that bus to a different destination, in the reverse direction, there was, 
therefore, no wrongful restraint Such a contention will make “ wrongful restraint ’” 
under the Indian Penal Code infructuous and meaningless Proceeding ın any 
direction must only mean proceeding ın that direction and not ın any other direc- 
tion mush less ın the reverse direction Nor can anybody be forced to get into 
the obstructor’s bus and travel, which will be kind of press-ganging system for the 
bus, not recognised by law. 


The last contention was that the persons were obstructed only if they went 
by the bus and not if they got down from the bus and walked along in the direc- 
tion they wanted It has been held by Happell, J., that this contention will not 
be of any avail and that any person travelling in a vehicle 1s entitled to travel in 
that vechicle, and should not be complled to get down from that vehicle and walk 
or proceed ın any other manner the obstructor wants That 1s elementary common- 
sense , Suppose, for instance, four people are taking a corpse to the cremation 
ground, and they are obstructed regarding the corpse but would be free to proceed 
to the cremation ground after leaving the corpse behind, it 1s obvious that the 
excuse that, as they had liberty to proceed without the corpse to the cremation 
ground, there was no obstruction would be frivolous and unsustainable, as the 
very object of these persons proceeding to the cremation ground is to take the 
See 

1. (1942)2MLJ 14 ILR 1942Mad 696 2 (1946) 2 M.L J. 281. 
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corpse with them there So, too, a man going in his car or bus to a destination 
intends to take the bus or car to that destination and should not be forced to convert 
himself into a veritable pedestrian, trudging wearily all the way, by the wrongful 
act of any obstructor. 


This petition deserves to be and is hereby dismissed. 
VPS — —. Petition dismissed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS 
PRESENT —Mr NVusrıce PANCHAPAKESA AYYAR. 
Narı Chinnabba Chetty .. Appellants* 


0. 
E Chengalroya Chetty and others .. Respondents. 


Cıvıl Procedure Code (V of 1908), Order 21, Rule 32 (5) —Apphcabılhiy—Dors not apply to prohibitory 
wnjuncirons 


Order 21, R 32 (s) of the Civil Procedure Code 1s intended to cover only mandatory 
injunctions It does not apply to prohibitory injunctions preventing interference by defendants with 
plaintiffs’ right of way 


Appeal against the order of the Court of the District Judge of North Arcot, 
dated 26th November, 1946, ın A S. No 244 of 1946 (E A No. 496 in O. S. 
No 124 of 1942, District Munsiff, Vellore). 


G. R. Jagadısa Atyar for Appellants. 
T, L Venkatarama Aıyar for Respondents 
The Court delivered the following 


TUDGMENT —This second appeal is against the judgment and decree of the 
District Judge, North Arcot, m A S No 244 of 1946. The facts were briefly 
these. The appellants here had obtained a decree m O S No 124 of 1942 against 
the respondents preventing the respondents from interfering with the appellants’ 
right of way along the pathway marked KLM ın the suit plan, so that appellants 
might take their cattle and ploughing materials along that pathway These 
appellants put m E A No 496 of 1946 m the District Munsiff’s Court, Vellore.. 
the Court which had granted the decree, alleging that the respondents had ploughed 
up a portion of the pathway and included ıt ın their adjacent land, had dug a pit 
on the pathway, and widened the existing well making an encroachment on the 
pathway, and thus made ıt rmpossible for any cattle to go along the pathway with 
safety, and for any persons to go along the pathway without care The learned 
District Munsiff gave these appellants a decree directing these respondents to 
remove the obstructions within a week from 1oth August, 1946, the date of his 
order, failing which he allowed these appellants to rectify all the defects and obstruc- 
tions in the path put up by these respondents through Court and recover costs 
from these respondents, obviously acting under Order 21, rule 32 (5), Civil 
Procedure Code These respondents took the matter ın appeal “The learned 
District Judge, relying on the rulings ın Hemihandra Naskar v Narendranath Basu?, 
and Angad v Madho Ram?, held that sub-rule (5) of Rule 32 of Order 21, Civil 
Procedure Code, would not apply to a prohbitory injunction but only to a mandatory 
injunction and overruled the contention of these appellants that they would be 
left remediless and that the decree would become worthless, adding that there 
were ways and means by which the decree could be effectively enforced, but that. 
the way prescribed in Order 21, rule 32 (5) was not the way, and allowed the 
appeal and dismissed the E A. but directed all the parties to bear their own. costs 
in his Court Hence this second appeal 


I have perused the entire records and heard the learned counsel on both sides. 


Mr. Jagadisa Ayar, for the appellants, raised three main contentions The first 
was that the lower appellate Court went wrong ın relying on the rulings ın Hem- 
ee ee ek 6” 


FA A A O No 130 of 1947 


26th August, 1040. 
ı (1933) IL R 61 Cal 148 2 ILR 1938 All 673 — 
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chandra Naskar v. Narendranath Basut, Anand v. Madho Ram?, instead of relying 
on the rulings in Sache Prasad Mukherjee v Amarnath Roy Chowdhure’ and G E Sampath 
Chetty v. M $ Sankara Aıyar*, which two rulings allow the application of Order 21, 
rule 32 (5) to prohibitory injunctions also and not merely to mandatory ımjunc- 
tions and are preferable ones as they give the same meaning to the word “ın- 
Junctions ” ın Order 21, rule 32 (1) as well as Order 21, rule 32 (5) and enable 
the decree-holder to enjoy the fruits of his decree free from. mischief and obstruction 
from the yudgment-debtors and will avoid the addition of words lıke “‘ mandatory ” 
before ‘injunction ” ‘and “ prescribed ın the decree ” after the words “ the act” 
in sub-rule (5), and will also avoid the illustration given below rule 32 (5) being 
allowed to alter or add to the express wording of the section, contrary to the Privy 
‘Council ruling in Bengal Nagpu Railway Company v Ratanı Ramp® After a careful 
consideration of the exhaustive arguments by Mr Jagadisa Aıyar on this point, 
I am clearly of the opinion that Order 21, rule 32 (5) will have no application 
to the case of prohtbitory injunctions, and will apply only to the case of mandatory 
770: Sub-rule (5) has been added later on, whereas sub-rule (1) existed 
efore 


Sub-rule (5) runs as follows — 


“ Where a decree for the specific performance of a contract or for an injunction has not been 
«obeyed, the Court may, ın leu of or ın addition to all or any of the processes aforesaid, direct that the 
-act required to be done may be done so far as practicable by the decree-holder or some other person 
appointed by the Court, at the cost of the yudgment-debtor and upon the act being done the expenses 
incurred may be ascertained ın such manner as the Court may direct and may be recovered as if 
they were included ın the decree ” 

The passage, 

““ direct that the act required to be done may be done as far as practicable by the decree- 
holder : . and upon the act being done the expenses incurred 
may be ascertained ”’ 


Shows beyond all possiblity of doubt that the act ıntended to be done through court 
1s the act directed in the decree to be done, especially where we read this with the phrase 
“ or for an injuction has not been obeyed”? Obviously, the phrase “ has not been 
obeyed ” ımplıes disobedience of the very order of injunction prescribed ın the 
decree and not getting round that injunction by other acts of obstructions, as here, 
by digging a pit, widening a well and merging the pathway etc Thuis shows that 
only a mandatory mjunction is intended to be covered by Order 21, rule 32 (5). 


Mr Jagadisa Aıyar's objection that two different constructions cannot be 
given to the same word “ injunction ” ın (1) and (5) though sustainable generally, 
will not apply to this case where the wording of sub-section (5) clearly shows that 
that sub-rule could only be applied to the case of mandatory injunctions As 
already stated, sub-rule (5) was added later on, whereas sub-rule (1) existed 
already and sub-rule (1) admittedly, covers both prohibitory and mandatory 
injunction. ‘There 1s nothing peculiar ın the added sub-rule (5) referrmg only 
to mandatory ınjunctıons V 

The second objection of Mr. Jagadisa Aıyar was that, by not applymg sub- 
rule (5) to such cases, the decree-holder holding only a decree for prohibitory me 
junction will be deprived of the fruits of his decree, and injustice will be done, 
and the judgment-debtor encouraged to harass the decree-holder, and that, there- 
fore, as the policy of the law 1s to enable the decree-holders to enjoy the fruits of 
their decree, I must hold that sub-rule (5) will apply to prohibitory injunctions 
also ‘The argument 1s unsustainable "The decree-holder in the case of a prohibi- 
tory injunction has not only got a right of suit ın such a case in order to get a 
mandatory injunction for the removal of the obstructions etc , but has also the easier 
remedy under Order 21, rule 32 (1) He can ask for the detention of the 
judgment-debtor ın the civil prison, or the attachment of his property or both, and 
a Court can order either or both of these things to be done ın case the judgment- 
debtor will not remove the obstruction on the path preventing the decree-holder 

I (1933) 1LR 61 Cal 148 4 (1930) MW.N 8og 
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yom using the path, within a time prescribed by it Such an order of Court 
will be normally quite effective and will enable the decree-holder to enjoy the fruits 
of his decree Mr Jagadisa Iyer says that in some cases of prohibitory injunction 
he yudgment-debtors may be persons who have no property to be attached and 
“ho would cheerfully go to jail also There is no need to consider such hypothe- 
ical cases. "There is nothing on record to show that the judgment-debtors 
n this case are persons without property to be attached, or are desperadoes willing 
o go to the civil şall and eat the bread of idleness at the decree-holder’s expense 

öven if that 1s so, and the decree-holders will suffer injustice by not being able to 
ichieve their object by invoking the provisions of sub-rule (1), they can file a suit 
or a mandatory injunction If that suit too, for some reason fails, and the ınjus- 
ice still remains, that cannot be helped Tn all civilised countries, it is recognised 
hat, despite the best of laws, a residuum of injustice will sometimes remain ‘The 
dest of laws can only mitigate injustice and not eradicate it altogether ın all cases. 
Thus, ıf a husband, who 1s a gazetted officer and has no other property, resigns 
zis job and remains unemployed ın order to spite his wife who sues him for main- 
enance, the wife will certainly suffer myustice by getting a far lesser maintenance 
han she would otherwise get, and the Courts will be powerless to rectify that 
-esiduum of injustice So too, no Court, ın modern times, ın a civilised country, 
will compel a husband or wife to have actual conjugal relations with the partner, 
n pursuance of a decree for restitution of conjugal rights, and, often no amount 
of other remedies will be a sufficient or satisfactory substitute for conjugal rights 

But that residuum of injustice also cannot be rectified by Courts 


The third objection of Mr Jagadisa Iyer is that the ruling ın Hemchandra 
Naskar v Narendranath Basu1, relied largely on the illustration given in sub-rule (5) 
overlooking the fact that only one ulustration was given, and that too to cover 
1 case of mandatory injunction, and that there 1s nothing said ın the sub-rule about 
its non-applıcabılıty to prohibitory injunctions, and that the Privy Council in 
Bengal Nagpur Railway Company, Limited v. Ratanı Ramjı?, has clearly held that 
he zllustration cannot have the effect of modifying the language of the sectzon which 
alone forms the enactment I cannot agree with the contention ‘The Privy 
Council ruling has no application to this case as the illustration had not modified 
out only exemplified the meaning of sub-rule (5), as I construe ıt The ruling 
in G. E Sampath Chettyy M S Sankara Iyer3 does not specifically say that sub-rule (5) 
will apply also to cases of prohibitory injunctions though undoubtedly there 1s 
some ambiguity, the result of the facts not being clearly stated, evidently because 
it was not necessary for deciding that case İt 1s obvious that if a party ın a case 
has agreed not to erect a wall more than 30 feet, and that any wall erected by him 
above that height may be demolished, to bring it to that height, the Court will 
nave an undoubted power, under sub-rule (5), to demolish the excess wall and 
to bring the wall to the requisite height That, I take it, 1s the real rationale of 
the decision ın that case It will not, therefore, help Mr Jagadısa Iyer’s contention. 

No doubt Richardson, J , ın Sachi Prasad Mukherjee v Amarnath Roy CGhowdhur:*, 
held that sub-rules (1) and (5) would clearly apply to injunctions both prohıbıtory 
and mandatory, and that the act required to be done mentioned in sub-clause (5) 
means “ the Act which has to be done to enforce the ımjunctıons ” But even 
his brother on the Bench, Beachcroft, J , did not agree with that proposition, and said 
that he expressed no opinion as to whether sub-rule (5) would apply to prohibitory 
injunctions A later Bench of the Calcutta High Court, ın Hemchandra Naskar v 
Narendranath Basu} has expressly dissented from the view of Richardson, J , and 
held that sub-rule (5) would not apply to prohibitory injunctions A Bench of 
the Allahabad High Court has also adopted the same view ın Angad v Madho Ramö, 
as the later Calcutta view The same view has been adopted by a Bench of the 
Patna High Court in Toon Lal v Sonoo Lal“ ‘The alleged decisionin G E Sampath 
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Chetty v. M S Sankara Iyer}, 1s, as already stated, not a decision on that point, 
and I have no doubt that sub-rule (5), by 1ts wording, clearly excludes the possibility 
of its being applied to prohibitory injunctions 1 agree, therefore, with the Bench 
rulings of the Allahabad, Calcutta and Patna High Courts referred to above and 
hold that sub-rule (5) will not apply to this case which is. a case of prohubitory injunction. 


Then Mr Jagadısa Iyer requested that I should at least convert the petition 
into a suit, as is allowed under the ruling in Angad v Madho Ram? and said that he 
would pay the necessary court-fee In the circumstances of this case, I see no 
reason to grant this prayer The obstructions are still existing on the path, and 
will give these appellants a cause of action for a suit for a mandatory injunction 
to remove them even without my converting this old application into a suit. 
Wherever the circumstances do not require such extraordinary translations of 
applications into suits, those things will not be done, and the parties will be left 
to pursue their ordinary independent remedies 


In the end, therefore, the second appeal deserves to be, and ıs hereby, dismissed, 
but, in the circumstances, without costs, since the yudgment-debtors have not proved 
that they have not put up obstructions and effectively prevented the decree-holders 
from enjoying the right of pathway, and since I have disallowed the appellants’ 
request to convert the application into a suit 


K 5 —— — Appeal dismissed. Leave refused. 
[PRIVY COUNCIL ] 
(On appeal from the High Court of Judicature at Madras.) 


PRESENT :—LORD SIMONDS, LORD Morton or HENRYTON, LORD Rem, SIR 
Joun BEAUMONT AND SIR MALGOLM MACNAGHTEN 


V Rm Km. M Kulandaıvelan Chettiar . Appellant* 
0 
Official Receiver of South Arcot and others Respondents. 


Hindu Law—Sirıdhanam— Women's interest n— Deciston against her in regard to siridhanam —İf binds 
people who claim it after her—Custom—Nattukotiar Chethes—Custom involving alteration of the ordinar) law— 
Definite evidence—Necessity 

In the ordinary case a woman’s interest ın stridhanam is undoubtedly such that a decision 
against her with regard to ıt binds all who claim it afte: her 


Where according to an alleged custom of the Nattukottaı Chettı community it is said that a 
woman of that community has no right to her stridhanam, the whole interest beng ın her children, 
or at least that her interest 1s of such a limited character that her children have an independent 
right and are not bound by any dectsion against her and that the stridhanam 1s deposited with a 
famıly firm on trust so that that firm has a rıght to use the money ın ıts business but is neverthe- 
less bound as trustee to account for the money. together with compound interest on it as trust 
money, with the consequence that on the insolvency of the firm, the family can claim a charge 
over the whole of firm’s assets to the prejudice of the other creditors, 


Held, that both parts of the alleged custom involved such a radical alteration of the ordinary 
law that the Court would not be prepared to recognise 1t without definite evidence 


C S. Rewcastle and Sir Alfred Wort for Appellant. 
F M Pringle and P. V Subba Row for Respondents. 
Their Lordships’ Judgment was delivered by 


Lorp Rem —The appellant 1s the son of Muthappa Chetti, defendant 2 and 
respondent 3 ın this suit, and the deceased Deıvanaı Achi who were both members 
of the Nattukottaı Chettı community On the occasion of their marriage in 1897, 
a hundı or bill for Rs. 3,062-8-0 was given by the bride’s family to the husband’s 
father Muthayya Chetti and an entry was made ın the books of Muthayya Chett’s 
firm on 16th December, 1897, ın the following terms 











ı (1930) M WN. 809 2 IL.R (1938) All 673 | 
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“ Credit—In respect of sending the hundial obtaıned from V T M for stridhanam amount 
to R M AR AR of Madras as per the letter of the said person, principal Rs 3,062-8-0 , interest 
Rs 66-3-6; ın all as per the two items together with Madura current rate of interest as settled in 


the presence of (r) P R K M and (2) A AR S as on 17th of the current Avant (31st August, 
1897) . . Rs 3,128-11-6 ” 


VI M. was the bride’s family vilasam PRK M and A ARS were members 
of the family. So far there ıs no dispute but there 1s no later admittedly authentic 
entry in any account or other writing which identifies or expressly refers to the 
stridhanam and there 1s no agreement as to what happened to ıt 


The Nattukottaı Chetties are a community whose hereditary calling is money- 
lending and banking ‘The appellant’s case is that it is customary ın the community 
for a bride’s parents to give money presents to her but to hand over such money 
in the shape of cash or hundies to the senior member of the husband’s family to be 
invested and held in trust for the issue of the marriage, and that such invest- 
ment may be made by using the money in the husband’s famly business or by lend- 
ing ıt to another business : ın either case the money 1s to be accumulated at compound 
interest and is the subject of a trust. The appellant alleged and sought to prove 
that in accordance with this custom the abovementioned sum was held and accumula- 
ted by this grandfather’s firm until 1908 when it amounted to Rs 8,643-6-3 and 
that 1t was then withdiawn from this firm at the instance of his mother’s famuly 
and divided into two parts Rs 5,143-6-3, being invested with Somasundaram and 
Rs. 3,500 being invested with Chinnayya Chettiar Somasundaram and Chmnayya 
were brothers and maternal uncles of the appellant’s father It 1s alleged that 
Somasundaram and Chinnayya accepted these sums in trust to accumulate at 
compound interest Somasundaram was adjudged insolvent in 1928 and it is 
alleged that the trust fund then amounted to Rs 50,000 and that the appellant 
is entitled to a charge over his entire estate for this amount The respondent, 


the Official Receiver of South Arcot, has opposed this claim ın the interest of the 
creditors 


This ıs not the first suit ın which this matter has been litigated In Soma- 
sundaram’s insolvency proceedings the appellant’s mother made a claim ın March, 
1932, founding on the alleged deposit of Rs 5,143-6-3 with Somasundaram ın 
trust ın 1908 and claiming over Rs 40,000. Somasundaram had lived for nearly 
three years after bemg adjudicated insolvent but no claim was made during his 
life when his evidence about the alleged deposit would have been available - the 
claim was made a few weeks after his death and no good reason was given for the 
delay The Official Receiver after hearing evidence and examining a number 
of the documents which are founded on the present suit found that ıt was not proved 
that any part ‘of the strıdhanam had been deposited with Somasundaram and 
this finding was affirmed by the District Judge, South Arcot, and by the High 
Court at Madras. The appellant’s mother died before the hearing of the appeal 
by the High Court and the present appellant was made an appellant in that suit 
as legal representative of his mother ‘The appeal to the High Court in that suit 
‘was dismissed on Ist October, 1937 


The present suit was brought by the appellant on roth April, 1939 İt 
was dismissed by the Subordinate Judge at Devakottaı on 27th February, 1941, 
but the High Court allowed an appeal and the suit was remanded On 4th Sep- 
tember, 1943, the Principal Subordinate Judge found in favour of the appellant 
and an appeal was taken against this decree by the present respondent 1, the Official 
Receiver, South Arcot, representnmg Somasundaram ‘This appeal was allowed 
by the High Court on 15th August, 1945, and the suit dismissed so far as the present 
respondent I 1s concerned. Against that decision the present appeal is taken to His 
Majesty in Council. One of the grounds of judgment of the High Court was that 
it had not been proved that the sum of Rs 5,143-6-3 deposited with Somasundaram”s 
firm was part of the stridhanam of the appellant’s mother It will be convenient 
first to consider this question because unless the appellant can show that part of 


710 THE MADRAS LAW JOURNAL REPORTS. [1949 


his mother’s strıdhanam was deposited with Somasundaram this appeal must fail 
and the other question involved ın the case do not arise for decision 


There ıs no doubt that the sum of Rs 5,143-6-3 was paid to Somasundaram. 
This appears from a hundi of 25th October, 1908, granted by the appellant’s 
grandfather’s firm ın favour of Somasundaram’s firm and from certain letters 
and entries in the books of other firms But none of these entries identifies 
this money as coming from any particular source ‘The books of Somasundaram’s 
firm for this period were not available Accordingly there ıs no written 
evidence—apart from a draft hundı which will be referred to later—to show that 
this sum was part of the appellant’s mother’s stridhanam The appellant relies on 
evidence given by his grandfather ın the earlier suit and by his great uncle and 
his father ın this suit This evidence is not entirely consistent but its purport 1s 
that in 1908 the mother’s family or the mother herself wished the stridhanam to be 
transferred to Somasundaram’s firm the amount of the strıdhanam was found 
to be Rs 8,643-6-3 and the first proposal was to invest the whole with the one 
firm. With this in view there was written out by Somasundaram or his brother 
a draft of a hundi to be granted by the appellant’s grandfather ın favour of his 
father. But ıt was then decided to split the stridhanam and invest Rs 5,143-6-3 
with Somasundaram and the balance of Rs 3,500 with his brother The draft 
hundı is produced : It begins 

“Credit to V. RM K M M and Debit to V. RM K.M ın respect of the stridhanam 
amount paid to self by V. T M people > 
If this document 1s genuine ıt would go far to establish the appellant’s case. But 
ıt is in quite a different form from the hundies admittedly granted a few days later. 
According to the witnesses the only reason for not completing the earlier draft 
was the decision to split the sum into two parts In that case there was no reason 
why the form of the draft should be altered and there 1s no adequate explanation 
of the omission of the vital reference to stridhanam from the two hundies ın favour 
of Somasundaram and his brother which were granted a few days later. İt 1s said, 
however, that when Somasundaram received the money he gave a cadjan voucher 
which identified the money It ıs remarkable that that voucher is said to have 
been lost whereas the useless draft hundı has been preserved It ıs equally remark- 
able that although Somasundaram’s brother ıs alleged to have receıved the rest 
of the stridhanam at the same time and m the course of the same transaction, and 
that brother was still alive, no attempt was made to get his evidence. 


Although the appellant’s mother and her family are said to have urged the 
transfer of the stridhanam to Somasundaram and his brother for greater safety 
they appear to have been singularly lax ın failing to obtain any proper voucher 
or accounts after the transfer It 1s said that the appellant’s mother asked for 
accounts several times without success and indeed demanded payment of money 
from Somasundaram, yet for over two years after his insolvency she remained 
silent, only making a claim after he had died ‘The appellant’s grandfather states 
that he also asked for a voucher, but that he was told by Somasundaram that there 
was a credit entry in the account and given as a voucher an unsigned ainthoga1 
or balance sheet which is produced This is a most ımprobable story. In the 
first place ıt is unlikely that a money-lender would voluntarily disclose the names 
of all his customers and the state of their accounts when a simple voucher for the 
one sum of money ın question could so easily have been given ; and further this 
document 1s useless as a voucher because all ıt shows is an entry under “ particulars 
of credit” of “V R M. K.M.M Rs 6,074-13-8” There is nothing to ındi- 
cate that this sum was stridhanam or that the wife had any interest init. Finally, 
Somasundaram’s books are available from about 1912 onwards and there 1s no 
entry in them of any sum due to the appellant’s father or mother which could be 
the stridhanam. The appellant attempts to explain this by alleging a deliberate 
breach of trust by Somasundaram. The appellant’s grandfather was heavily ın debt 
to Somasundaram ; there 1s an entry ın the balance sheet referred to above of a 
debit of Rs 17,487-0-0 It is said that Somasundaram, though well aware that 
the sum at the credit of the appellant’s father was trust money, applied it to reduce 
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the debit of the grandfather. It does not seem possible that this could be done 
without ıts coming to the knowledge of both the father and the grandfather within 
a comparatively short time; certainly the grandfather must have become aware 
that his debt had been reduced ; yet the father denies all knowledge of ıt and the 
grandfather says nothıng about it, In their Lordships’ judgment the actions 
of all parties concerned since 1908 are so difficult to 1econcile with there having 
been any deposit of trust money with Somasundaram that the evidence given by 
the appellant’s relations cannot be accepted "That being so the appeal must 
fail 


The appellant was also met by a plea of tes judicata ‘This would be a good 
plea if his mother had such an mterest in the stridhanam as entitled her to represent 
the estate so that the decision against her ın the earlier suit 1s binding on those 
who would take it after her In order to avoid the plea the appellant would have 
to show that his mother’s interest fell short of such an interest In the ordinary 
case a woman’s interest ın stridhanam 1s undoubtedly such that a decision against 
her with regard to ıt binds all who claim it after her But it is said that by a custom 
of the Nattukottaı Chettı community a woman of that community has no right 
to her strıdhanam, the whole interest being ın her children ; or at least that her 
interest 1s of such a limited character that her children have an independent 
right and are not bound by any decision against her It is further said to be a 
part of the custom of that community that the stridhanam 1s deposited with a family 
firm on the trust so that that firm has a right to use the money ın its business but 
is nevertheless bound as trustee to account Soy the money together with compound 
interest on ıt as trust money This would mean that on the msolvency of the family 
firm the family can claim a charge over the whole of the firm’s assets to the prejudice 
of the other creditors Both parts of this alleged custom involve such a radical 
alteration of the ordınary law that their Lordships would not be prepared to recog- 
nise 1t without much more definite evidence than that given in this case. Several 
cases were cited ın which a custom of this community has been held to be establish- 
ed in one form or another. It is unnecessary for the decision of this case to 
express any opinion about these cases and therefore their Lordships do not propose 
to do so 


Their Lordships will humbly advise His Majesty that this appeal should be 
dismissed As the appellant 1s proceeding an forma paupens there will be no order 
as to costs 


Solicitors for Appellant Douglas Grant & Co 

Solicitors for Respondents Lambert 6? White 

Vs. —— —— Appeal dısmıssed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT .—Mr JusTICE SATYANARAYANA Rao (on difference of opinion 
between Mr Justice HorwiLL AND MR Justice BALAKRISHNA AYYAR) 


Devata Lakshminarayana Petitioner® 


Madras Maintenance of Public Order Act (I of 194 )—Scope—Person in Krishna District of Madras Pro- 
once transporting exploswe substances to Communist camps in the Hyderabad State—If liable to detention under 
the Act—Diopping proceedings under Exploswe Substances Aci, VI of 1908, and detaining the person under Madras 
Act, I of 1947—Bona fides and valıdıty 


The petitioner who was said‘ to have tıansported explosive substances from Bezwada to Jeggayya- 
pet was arrested on Ist January, 1949, for having commutted an offence punishable under the Explosive 
Substances Act, VI of 1908, but instead of being brought to trial for that offence, he was served 
on goth Januaıy, 1949, with an order of detention under Madras Act I of 1947 Grounds of deten- 
tion were served on 1st March, 1949 Nine days later a charge-sheet was filed against the 
petitioner and two others and no final orders were passed, nor were the petitioner and his co-accused 
brought to trial The only ground given for the detention was that the petitioner was transporting 
xplosıve substances to the Communist camps in the Hyderabad State for the manufacture of 
zunpowder, country bombs and other eaplosives in furtherance of acts of sabotage ‘ 

Held Satyanarayana Rao, J (on difference of opinton between Horwill, | and Balakrishna 
Ayyar, 1) (1) The ground on which the order of detention was based is not within the purview of 
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Madras Act (I of 1947) and as the activity alleged was not shown ın the grounds to be calculated to 
endanger the peace and security of this Province the order of detention cannot be justified (2) There 
was a lack of bona fides on the part of the Government ın resorting to the provisions of the Act when 
the petitioner could have been, if the case for the Government were true, prosecuted under section 5, 
of the Explosive Substances Act, 1908. 

Petition under section 491, Criminal Procedure Code (V of 1898), praying 
that ın the circumstances stated ın the affidavit filed therewith the High Court 
will be pleased to issue directions ın the nature of a Habeas Corpus for produc- 
tion before the High Court of the person of Devata Lakshminarayana, a 
detenu, ın the Camp Jail at Cuddalore to be dealt with according to law and 
direct that he be set at liberty. 


S. Arishnamurihy for Petitioner. 
AÇ 7 Raghunathan for the Public Prosecutor for the Crown. 


When the case came before the Court ın the first instance, the Court made 
the following 


ORDER Horunll, j—The petitioner is said to have transported explosive 
substances, such as potassium chlorate, potassıum nitrate, and sulpher from Bezwada 
to Jeggayyapet He was arrested on Ist January,1949, for having committed an 
offence punishable under the Explosive Substances Act, “VI of 1908, but instead 
of being brought to trial for this offence, he was served on goth January, 1949, with 
an order of detention under Madras Act I of 1947 Grounds of detention were 
served on ist March, 1949 , and nine days later a charge-sheet was filed against 
the petitioner and two others. On 17th March, 1949, the petitioner made the 
usual representations, denying that he hadanyconnection with communists, saying 
that he had always been a staunch supporter of the Congress Party, and had con- 
tributed to their funds. "These representations were sent to the District Magistrate 
by the Government for report , and three months elapsed before the District Magıs- 
trate sent ın his report on 21st June, 1949 The matter was referred to the Advisory 
Council on 4th July, 1949, and no final orders have been passed ; nor, we under— 
stand, has the petitioner or his co-accused been brought to trial 


In the grounds of detention only one ground 1s given for the detention of the 
petitioner, and that 1s the one with which he has been charged It is said in the 
second paragraph - 

“ Due to the disturbed conditions m the Hyderabad State and the subversive activities carried 
on by Hyderabad State Communists, the Communists have infiltrated into Indian Union villages 
and contacted villagers, especially those on the border and engaged them to make surreptitious 
purchases of explosive substances useful for manufacture of gunpowder, country bombs, and other 
explosives of similar nature for furtherance of their acts of sabotage ?” 

In the following paragraph it is said * 

“In particular he (the petitioner) has been clandestinely purchasing locally and importing 

rom outside sulphur, graphite, saltpetre, and potassıum and smuggling them to Communist camps 
,°n Hyderabad State ” 
The following short paragraph is much to the same effect - 

““ There ıs information that he 1s clandestinely ımportıng sulphur, graphite, and other explosiv€ 
substances and smugghng them for Hyderabad State Communists ” 
Perhaps the succeeding sentence may also be quoted ° 

“ He ıs a Gommunist sympathiser and 1s actively assisting the State Communists in supplying 
ammunition ” 

The gravamen of the charge 1s thus that the petitioner was transporting explosive’ 
substances to the Communist camps in the Hyderabad State for the manufacture 
of gunpowder, country bombs and other explosives in furtherance of acts of sabotage. 
The grounds of detention served on the detenu are intended to be of the nature 
of a charge, to which he can write an answer that 1s sent to the Government for 
their consideration as well as that of the statutory Advisory Committee. He 
cannnot be expected to answer what is not ın the charge; and he 1s entitled to 
rely on any defects in that charge, such as that it does not show how the acts com= 
mitted by him endanger the peace and security of this Presidency. The ground 
served on the petitioner do not show in what way the furtherance of Communist 
activities ın the Communist camps of the Hyderabad State suppled by the petitioner 
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would endanger the peace and security of this Presidency. The learned Public Pro- 
secutor has asked us to read into the charge-sheet something that is not there and 
which can only be furnished by observations found in newspapers and from gossip 
and rumours of which he says we can take judicial notice. Speaking for myself, 
I have no personal knowledge, either from newspapers or otherwise, of the inter- 
relations between the Communısts of Hyderabad and the Communists ın the neigh- 
bourıng Krishna District Moreover, ıt would prima facie be very unhkely, from 
a reading of the grounds ın the charge, even if all the allegations made therein 
were true, that the explosive substances were intended for use ın the Krishna Dis- 
trict. The articles, as above indicated, were transported from Bezwada ; and 
it would have been the easiest thing in the world for the Communists in Krishna 
District, strong as they are said to be by the learned Public Prosecutor, to have 
supplied the explosives direct to the Communists ın Bezwada and in other parts 
of the District I cannot see the purpose of supplying the Communist camps in 
Hyderabad with materials for use ın Krishna District, and I am not at all satisfied 
that the Government meant to ımply in their grounds of detention that the explo- 
sıves were sent to Hyderabad for use in Krishna District The defect in the charge 
is not therefore altogether a technical one. 


Moreover, I think from the circumstances and from the manner in which 
this order of detention was served—if what has been said from the Bar is true— 
that there has been lack of good faith on the part of the Government The peti- 
tioner, it 1s alleged, has commutted an offence under the Explosive Substances Act 
which is punishable very severely, the maximum sentence being Transportation 
for life ; and since it would appear from what the learned Public Prosecutor has 
said that the Government have no intention of prosecuting this charge against 
the petitioner, 1t means that the Government have no trustworthy evidence on 
which to base their allegations. 


For these reasons, ın particular for the first reason, I am of opinion that the 
petitioner should be set at hberty forthwith 


Balakrishna Ayyar, 7 —This ısa petition under section 491, Criminal Procedure 
Code, by one Devata Lakshminarayana, a detenu under Madras Act I of 1947. 
The substance of the allegations against hım as set out ın the grounds of detention 
is that 

“he has been clandestinely purchasing locally and also importing from outside sulphur, 
graphite, saltpetre, and potassium and smuggling them to Communist camps ın Hyderabad State ’” 
There 1s a further allegation that he is a Communist sympathiser and “ış 
actively assisting the State Communists in supplying ammunition ” The detenu 
denied these allegations 


The principal argument urged on behalf of the petitioner may be put in this 
form. Assuming for the moment that the allegations made in the grounds 
of detention are true, the export of these articles to Hyderabad mıght probably 
prejudice the maintenance of public order in that State: but distur- 
bances in Hyderabad State would be of no concern to us here and would not affect 
or be prejudicial to the maintenance of public order withm the lımıts of this Province. 
Madras Act I of 1947 is intended to deal only with the maintenance of public safety 
and the preservation of tranquillity ın this Province. The Provincial Legislature 
cannot enact a law for the preservation of peace outside the limits of the Province. 
The Act applies only to this Province, and the preamble makes that clear. The 
allegations against the petitioner, therefore, fall outside the purview of the Act. 
This reasoning has one weak spot. It assumes that conditions ın those a€éas of 
Hyderabad which border this Province and to which State these articles are said 
to have been intended have no effect on the public tranquillity or the public safety 
in this Province, and that the Communists ın Hyderabad do not cross over and 
create disturbances here. I do not feel that such an assumption would be right. 
There have been so many reports of disturbances in Krishna District which are 
attributed to the Communists of that District and of Hyderabad that I think we 
may take judicial notice of the existence of disturbed conditions there. As the 
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Public Prosecutor pomted out, Krishna has been notified to be a disturbed area. 
Law breakers who use explosives are not ‘likely to have much respect for formal 
political frontiers It 1s true that the grounds of detention do not make specific 
reference to these features , but that 1s possibly because ıt may have been assumed 
that the facts were too well known to need mention. The argument urged on 
behalf of the petitioner might have been accepted if the consignment had been 
to a destination, so far away that the disturbances there would have no effect on 
the tranquillity of this Province , but regard being had to the geographical proximity 
of Hyderabad State with this Province and that the boundary line between Krishna 
District and Hyderabad 1s one which 1s easily passed and re-passed, 1t would be 
impracticable to deal with questions of public safety and public order in Krishna 
District ın complete isolation from conditions ımmediately beyond the border. 
Articles of the nature in which the petitioner 1s alleged to have been trafficking, 
might first travel across the border into Hyderabad and there be converted into 
more handy forms of explosives and be brought back for use here 

I perfectly agree that when there 1s a specific charge against an individual 
he ought normally to be prosecuted under the ordinary law, and that ıt would 
be dangerous to encourage the practice of srmultaneously keeping a charge under 
the ordinary law pending over his head and also proceeding against him under 
one of these Special Acts The scope for abuse would be large and very often 
such a procedure may ın itself be evidence of want of good faith Here, we have 
the specific allegation that the petitioner was transporting explosives for delivery 
to the Communists in Hyderabad, and I do not thınk that the contention of 
the Public Prosecutor that the case can be brought within the scope of Madras 
Act I of 1947, can be rejected I do not therefore consider that the petitioner 
can legally claim that he should be released from his detention under this Act. 
I would dismiss the petition. 

Horwill and Balakrishna Ayyar, 77 —As we differ in our opinion as to whether 
we should issue directions under section 491 (1) (5) that the petitioner be set at 
liberty ıt 1s necessary that this pomt should be referred to a third Judge for his 
opinion ; and we direct that the papers be placed before the Chief Justice for that 
purpose 

(In view of the divided opinion of the Bench, this petition having been laid 
before the Honourable Mr Justice Satyanarayana Rao) for his opinion, on Friday, 
the 14th October, 1949, and his Lordship having perused the petition and the 
affidavit filed ın support thereof and the other papers material to the application 
and the divided opinion of the Bench, expressed the following 


Opinion Satyanarayana Rao, 7 —As there 1s a difference of opinion between 
my learned brothers Horwill, J. and Balakrishna .Ayyar, J, this matter 
was placed before me under clause 36 of the Letters Patent. The matter 
arises out of an application under section 491 of the Criminal Procedure 
Code by one Devata Lakshmınarayana who was detained under the 
Madras Maintenance of Public Order Act, 1947. The relevant dates 
and the grounds on which the detention was sought to be justified are set out in 
the judgment of my learned brother Horwill, J., and therefore it is not necessary 
for me to repeat them in this judgment. The learned Judges differed on two 
questions , firstly whether the grounds on which the order of detention 1s based 
are within the purview of the Act and even if true, are calculated to endanger 
the peace and security of this Province ; secondly whether or not there is lack of 
bona fides on the part of the Government 1m resorting to the provisions of the Act 
when the petitioner could have been, if the case for the Government were true, 
prosecuted under section 5 of the Explosive Substances Act, 1908 (Act VI of 1908). 


After anxious consideration I am of opinion that the view of Horwill, J , 
on the two poimtsis correct 1 had occasion to consider the object of the provisions 
of the Madras Mamtenance of Public Order Act, 1947, requiring the Government 
to communicate to the detenu the grounds on which the order of detention has 
been made, I then said, 
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“ Under the Act the lıberty of the subject 1s curtailed without trial by Courts established by law 
and the only safeguard provided by the Act for the detenu 1s the mght to make a representation to 
the Advisory Council through the Provincial Government This right is a substitute for a trial under 
ordinary law In order to enable the detenu to present his case properly he should know the grounds 
and the particulars of the grounds on the basis of which an order for detention 1s made under section 
2 (1) The duty of providing this information was laid by the Act on the Provincial Government, 
The power conferred upon the Provincial Government of curtailing the liberty of the subject by the 
Act should, in my opmion, be exercised subject to the conditions and lımıtatıons imposed by the Act, 
It 1s the function of the Court to see whether the conditions laid down by the statute are properly 
carried out or not If they are not duly observed and fulfilled, the very foundation of the powe1 
to continue to detain the person comes to an end and the further detention becomes illegal If 
the grounds furnished are no grounds at all in the sense that they convey no information to the person 
detained, or even if they are grounds outsede the purview of the Act, the contınuance of the detention 
cannot be justified It may not be necessary that the Provincial Government should furnish legal 
evidence or proof of the accusations against the detenu, as ın cases where he 1s charged with a crume, 
(Vide Man v. District Magıstrate, Mathurat! ) but the information furnished must be such which 
enables the detenu to present his case effectively ? 


The gravamen of the charge against the petitioner is, as pointed out by Horwills 
J , that he had been clandestinely purchasing and importing from outside sulphur, 
graphite, saltpetre and potassıum and smuggling them to Communist camps 
in Hyderabad State Ifthe object of the detenu ıs to supply the explosives to the 
Communists ın Hyderabad State, it ıs difficult to see how this activity of his 1s 
calculated to endanger the public safety and maintenance of public order, ın this 
Presidency. It ıs not permissible ın a case of this description, ın my opinion, to 
enlarge the scope of the grounds by inferences or by implications as it ısın the 
nature of a charge which the detenu 1s called upon to meet It should 
specifically and defiwtely be stated in the grounds the activity of the petitioner 
which 1s calculated to endanger public peace so as to justify an order of detention 
under the Act I cannot import into the case my knowledge of facts and | 
events acquired by me through other channels and ıt ıs not open to me to 
ınterpret the grounds ın the light of such knowledge The ground therefore 1s 
entirely outside the purview of the Act No attempt is made in the grounds to show 
how supply of the explosives to the Communists in Hyderabad State would endanger 
the tranquillity of this Province In the light of the principles laid down ın the 
judgment of myself and Viswanatha Sastrı, J, already referred to I have no 
hesitation ın holding that the order of detention on this ground cannot be justified. 


I also agree with Horwill, J., that the fact that the Government had abandoned 
the intention of prosecuting the case initiated against the petitioner under the 
Explosive Substances Act is undoubted proof that the Government did not believe 
in the truth of the allegation now made If the Government were really serious 
in the charge levelled against the detenu, they could have easily prosecuted him 
under the Act and his liberty would have been deprived not meiely for a period 
as under the Madras Maintenance of Public Order Act but for a longer period, 
as under the Explosive Substances Act, the maximum sentence which could be 
awarded, if the guilt is established, is transportation for lıfe This conduct: of” 
the Government in my opinion affords a basis for inferring lack of good faith on 
the part of the Government. This Madras Maintenance of Public Order Act 1s 
not intended to enable the Government to deprive the liberty of a subject by first 
putting forward a case which they know fully well could not be substantiated in 
.a Court of law and then take advantage of the provisions of the Madras Act I 
of 1947 and detain the person ın jail, as it 1s a settled fact that ıt is not open to 
this Court in a proceeding under section 491, Criminal Procedure Code, to go into 
the truth of the grounds on which the order of detention 1s made. I agree, there- 
fore, m the:order proposed by my learned brother Horwill, J , that the petitioner: 
should be set at hberty forthwith 

On this petition comıng on for final orders this day the Court made the 
following i b 

ORDER.—İn accordance with the: majority opinion, the immediate release 


of the petitioner 1s ordered : 
- KS. pi oS ——— 7” - Petition allowed. 


re 
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[PRIVY COUNCIL ] 
(On appeal from the High Court of Judicature at Madras.) 


PRESENT —Lorp MACDERMOTT, Lorp REID, SIR MADHAVAN Narr AND SIR 
JOHN BEAUMONT 


Gannamaneedı Madhavayya and another Appellanis* 
0 
Gannamaneedı Achamma (since deceased) and another . Respondents. 


Will—Genuneness—Signatue disputed—Will unregrstered—Aitestatron by family doctor—Value. 


A wil executed by a testator while he was seriously ill who died the day after its execution 
was challenged as not being genuine on the ground that the signature of the testator was unlike his 
usual signature and that the will was not registered 


- Held The fact that the letters forming the disputed signature appeared to have been written 
somewhat slowly and that there were small breaks between them could be explained by the fact 
that the testator was a dying man and his hand could not have remamed steady while writing. 
As from the facts ıt was clear that the testator was not ın a fit condition to be taken to the 
Registrar’s Office on the day the will was executed and the next day happened to be a Sunday and 
the testator died that day, from the mere fact of non-regıstratıon ıt could not be said that 
the will was not genuine Moreover, a will did not require registration to make ıt valid. 


Where a family doctor has attested the will, 1t cannot be easily discredited merely on the ground 
that he belonged to a rival faction in the village 


C. S Rewcastle and P V Subba Rao for Appellants 
7. P Eddy and R Pankh for Respondents 
Their Lordships’ Judgment was delivered by 


SIR MADHAVAN Nair —This is an appeal from a judgment and decree of 
the High Court of Judicature at Madras, dated 27th November, 1944, which 
reversed a judgment and decree of the Court of the Subordinate Judge of Narsapur, 
dated 27th October, 1942 


The appeal arises out of a suit (O S. No 38 of 1941) instituted by the appellants 
for a declaration that a will, dated 11th March, 1939, alleged to have been executed 
by their step brother one Ramalingayya, the husband ofthe respondent Achamma 
(since deceased), 1s not genuine Ramalingayya died on 12th March, 1939 


The appellants also brought another suit (O S. No 25 of 1940) against 
Achamma, under section 77, Registration Act, for a decree directing registration 
of a settlement deed dated roth March, 1939, said to have been executed ın their 
favour by the aforesaid Ramalingayya. 


Both suits were tried and disposed of together by the trial Court. The Sub- 
ordmate Judge held that both the settlement deed and the will were not genuine 
documents He therefore dismissed O S No. 25 of 1940 relating to the settlement 
deed, and decreed O. S No. 38 of 1941, relating to the will, declaring that the 


will 1s not a genuine document 


The appellants appealed agaist the decree dismissing O. S. No. 25 of 1940, 
and the respondent, the widow of Ramalıngayya, appealed agamst the decree in 
“O S. No. 38 of 1941. 


Both appeals were heaid together by the High Court. The learned Judges 
‘dismissed the appeal preferred by the appellants, agreeing with the Subordinate 
Judge that the settlement deed was not genuine ; and allowed the appeal preferred 
by the widow, holding—differmg from the Subordinate Judge—that the alleged 
will was proved to have been executed by the deceased. They stated 


“we have come to the conclusion that the former (settlement deed) ıs not genuine, while 
the latter (the will) may be accepted as having been duly executed by the deceased ” 
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The appellants applied for special leave to appeal to His Majesty in Council 
an the settlement deed suit but the petition was dismissed 


The present appeal, as stated before, relates to the alleged will The widow 
Achamma (respondent) having died since the filing of the appeal, her adopted 
son, then a minor, was brought on record as her representative He has now 
become atinajor and ıs the respondent before the Board 


The only question for determination in the appeal ıs whether the will referred 
to above is genuine or not 


One Padmanabhudu died ın 1935 He was twice married Ramalingayya 
the executant of the will was his son by his first wife, the appellants are his sons 
by his second wife Soon after their father’s death, Ramalıngayya and the appel- 
Jants partitioned their joint family properties ‘The appellants are the ımmediate 
reversioners to the estate of the deceased Ramalingayya 


It 1s common case that Ramalingayya was in poor health and suffered from 
tuberculosis and diabetes In 1938 he became ill He spent some months in a 
sanatorium at Rajahmundry. On 5th April, 1938, before going to the sanatorium, 
he executed a registered will by which he gave absolutely to his wife 9 acres and 

8 cents of land. He gave her also a restricted power of adoption and provided 
that 1f no adoption took place, or if the adoption did net stand, the rest of the 
property should go to the Andhra University. While he was in the sanatorum 
he executed on 26th August, 1938, a registered document cancelling the will. 
He gave no reasons for cancelling ıt but his widow says ıt was cancelled because 
of her desire that he should give her uniestricted powers of adoption In October, 
1938, Ramalingayya left the sanatorium and for some time lived ın a village nearby. 
Then he went to his father-in-law’s village During this time his wife was living 
with him It appears that ın January or February, 1939, he visited his village 
Rayakuduru for one day Some tıme after, he agai went to his village where 
he registered a sale-deed on 7th March By this time his wife had been sent 
to Vizagapatam for treatment as she had not been well She returned only two 
or three days after his death On 8th March, Ramalingayya fell seriously ill and 
died on 12th March, 1939, at about11 PM These facts are not disputed. 


The main dispute between the parties relates to what actually happened after 
Ramalingayya fell ill on 8th March, 1939 The version given by the appellants 
has been totally disbelieved by the Courts in India The appellants said that 
in January or February Ramalingayya expressed a desire to settle property on 
them, that a draft—not produced in evidence—was brought into being, that 
nothing was done about it, that when the deceased realised that he was on the 
point of death he wished again to settle the property on them and that on roth 
March, a settlement deed was duly executed By this deed he gave them absolutely 
37 acres II cents out of the 60 acres of land of which he wasin possession. These 
were the best lands Ramalingayya had. ‘They said that the deceased moved com- 
paratively freely about the house and spent most of his time ın their “ chavadı” 
and that he was attended durmg the last days of his illness exclusively by P. W 7, 
-a doctor whom they had summoned from an adjoining village 


After examining the evidence, the Subordinate Judge stated as follows his 
opinion as regards the alleged execution of the deed . 


“The probabilities are that after he (Ramalingayya) had the attack on the night of the 8th> 
he was confined to his bed as spoken to by the defendant’s witnesses and that he was attended on only 
by D W 1 (Dr. Narayana) and not by P W 7 I, therefore, disbelieve the evidence of P.W. r, P W. 7 
and P Ws 2, 3, 4 and 5, who said that Ramalingayya was moving about and spending the day-time 
from 9th to 12th ın plaintiffs’ ‘ chavadi’ and believe the evidence of D Ws r, 2, 4 and 6 who state 
that D W 1 alone was attending on Ramalıngayya and not P W 7 and that he was confined to his 
bed in his own room İn this view the case of the plaintiffs that Ramalıngayya was ın plaintiffs’ 
“ chavadı” on the afternoon of roth March, 1939, that Exhibit P-1 (settlement deed) was written 
there and that Ramalingayya executed ıt cannot possibly be true ” d 


In appeal the learned Judges of the High Court stated that 


“ we agree therefore with the learned Judge that the deed was not a genume document and 
in all probability was brought into existence subsequent to the death of Ramalıngayya.” 
ı 


718 THE MADRAS LAW JOURNAL. REPORTS. (1949 


The case of the, respondent as regards the execution of the will is as follows. 
The settlement deed referred to was never executed by the deceased. When 
Ramalingayya fell seriously ill at his house on 8th March, 1939, their doctor Narayana 
(D.W. 1) was sent for He saw Ramalingayya on 8th March, and also on oth. 
On roth March, Ramalıngayya told his doctor ın the presence of his cousin and 
others that he wanted to make a will On the mornmg of 11th March he asked 
Seshayya (D W 2) to prepare a draft of his will. DW. o is the same scribe who 
had drawn yp the previous will The draft of the new will which he prepared 
was based on the draft already made by him The draft was ready by about 1 P.M 
This was approved by Ramalingayya and a fair copy of the will was made and 
was ready by about 4 p.m At about this tıme Dr. Narayana (D W 1) paid his 
professional visit o Ramalıngayya was lying on a cot in his room. Having decided 
that the will should be executed he asked the doctor to stay and attest the will. 
The doctor agreed The will was also attested by G Madhavarayudu, C Rama- 
murtı (D.W 4), C Satyanarayanamurti (referred to m these proceedings as Dr 
Narayana, DW 1), T. Someswararao (DW 6), K Somayya (DW 3) and by 
D. Seshayya, the writer (D W. 2). Ramalıngayya signed the will in the presence 
of the above persons 11th March was a Saturday The deceased collapsed 
and died on the Sunday followmg, and that was given as the reason 
why the will was not registered It is admitted by both sides that at all material 
times Ramalingayya was of sound mind 


The exact terms of the will are as follows - 


“,VVill executed on 11th March, 1939, by Ramalingayya, son of late Gannamaneedı Padmana- 
bhudu, Kamma, inamdar, resident of Rayakuduru, Bhimavaram taluk, West Godavari District 
I am suffering from tuberculosis smce some time past There was some improvement previously 
but ıt has again become worse of late Apprehending that I will not live long I have by means of 
this will set forth the provisions that should come into effect after my death in respect of my property 
I had executed a will on 5th April, 1938, and got it registered on 7th April, 1938 I cancelled the 
said will on 26th August, 1938 "This will has been executed contaiing the provisions which I consı- 
dered necessary 


1 I give authority to my wife by means of this will, to adopt, till the adoption stands any boy 
she likes, provided I do not adopt during my lifetime 


ə My wife shall after my death pay Rs 500 out of my moveable properties, to the Tuberculosis 
Rehef Sanatorium, Rajahmundry 

3 My wife shall enjoy with absolute rights of gift and sale all my moveable properties, all out- 
standings due from people, the postal savings bank deposit amounts, and the inam dry and wet lands 
UZ .. 

4 If my wife should not adopt during her lifetime, or if such, adopted son or sons should pre- 
decease her without having become majors, all my ımmoveable properties shall go with absolute 
rights to the Andhra University They should spend the income got therefrom by the grant of scholar- 
ships to medical students for research ın tuberculosis I have executed this will with good under- 
standing and consciousness. and with wholehearted consent Powe: has been reserved to cancel 
or alter ıt during my lifetime 


(Signed) Gannamaneedi Ramalingayya 2 
V/:fnesses hereof— 


(Signed) Gannamaneedı Madhavarayudu, 
Chengalvala Ramamurtı, 
Chengalvala Satyanarayanamurtı, 
Thulloor: Sömesvvararao, 

Kodatı Somayya, 
Devıreddı Seshayya, writer ” 


After the will was executed ıt was given to the custody of the first attestor 
Madhavarayudu The respondent was absent m Vizagapatam when her husband 
died When she returned about three days after the death of her husband, the 
will was given to her by her grandfather to whom Madhavarayudu had given 
it about 15 days after her husband’s death The will was never presented for. 
registration. 


After the death of hér husband the respondent entered into possession. of 
4 


his properties 
i 
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What happened after the death of Ramalmgayya may now be buiefly noticed. 
The appellants presented the deed of settlement for registration on 4th April, 1939. 
In a statement made on 18th April, 1939, before the Sub-Registrar, in answer 
to the summons issued to her, the respondent stated that the deed of settlement was 
a forgery and that her husband had left a will The registration of the settlement 
deed was refused on 28th April, 1940 In the course of proceedings before the 
Registrar, the first attestor to the will, Madhavarayudu, who died before he could 
give evidence ın the present case, stated that he (Ramalingayya) 


“wrote will on the 11th which 1s not registered We wanted to get the document registered’ 
on Monday He had no intention of applymg for private attendance ” 


In the course of proceedings under section 145, Oriminal Procedure Code 
the respondent stated befoie the Sub-Dıvısıonal Magistrate, conducting the inquiry, 
that her husband had made a will and that a copy of the will had been filed in 
Court, and she would produce the original when required. The original was 
subsequently filed on goth July, 1939 In the course of these proceedings 
Dr Narayana also made a statement that Ramalmgayya had died executing a 
will and that he attested ıt as a witness 


The case of the appellants as regards the will ıs that ıt 1s a forged one, that 
in the village of Rayakuduru there are two rival factions called the Village Munsiff’s 
party, and the Karnam’s party, that they belonged to the Village Munsiff’s party, 
that the will was brought ito existence by the efforts of their cousins (deceased 
Ramalingayya’s bıother's sons) Madhavarayudu and Lakshmayya and their 
followers the attestors—all of whom belonged to the Karnam’s party, with a 
view to deprive them of the suit property, actuated by fractional animosity. 


In view of the findings ıt cannot be now disputed that Ramalingayya died 
on 12th March, on account of a serious attack of illness which he had on 8th, that 
he was confined to his room and that in his illness he was attended only by Dr. 
Narayana (D W r). Insupport of her case, Achamma produced the unregistered 
will bearing her husband’s alleged signature There are six attestors to the will, 
all of whom barring Madhavarayadu, the first attestor (who was dead), gave evi- 
dence ın support of its genuineness The second attestor (D. W 4) C Ramamurti 
is the Karnam of the village He 1s a step-brother of D: Narayana the third 
attestor The fourth attestor is T Someswararao (D. W 6) a natural brother 
of Madhavarayudu who had been adopted into a family ın another village The 
fifth attestor (D W 3) 1s one Somayya, stated to have been a Gumastah of the 
first attestor. The sixth and last attestor (D W. 2) 1s the writer of the will An 
agreement written by him in some other connection was found to be a forgery 


From the evidence ıt would appea: that in the village of Rayakuduru there 
are two parties, uz , “the Village Munsif’s ” party and the Karnam’s party Whether 
the deceased Ramalingayya was a member of one or other of the factions is not 
clear (see the High Court’s judgment) , but the Subordinate Judge ın the course 
of his Judgment says that he belonged to the Kainam’s faction However it may 
be, 1t 1s clear that all the attestors belong to the Karnam’s party. Dr. Narayana 1s 
an important member of the party As stated before the Karnam ıs his step- 
brother. Dr. Narayana has been a registered medical practitioner for the “last 
15 years ” He conducted an election which led to an election petition before the 
District Münsif He was removed from membeiship of the Local Panchayat 
Board for his misconduct What this alleged misconduct was, 1s not mentioned 
in the evidence The removal happened in 1928 or so. 


The evidence of all the above witnesses is that the will was written on the 
evening of 11th March by Seshayya (D. W. 2), it was read over to the deceased 
who executed ıt and thereupon they attested ıt. The rest of their evidence supports 
the other details of the respondents’ case. Achamma gave evidence as D.W. 5 
She stated that she came to Rayakuduru three days after her husband’s death, 
that her grandfather gave her the will which had been given to him 15 days after 
her husband’s death She said that she asked her grandfather to present it for 
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registration, but he said that the registration inquiry regarding the settlement 
eed was proceeding and it need not now be presented for registration 


Before proceeding further, ıt 1s necessary to call attention to one particular 
item of evidence called the “ Powthi report” (Ex D-32) which was very much 
rehed on by the appellants in support of their case. This report 1s an official state- 
ment which the village officials have to send to the taluk office at the end of every 
month showing the names of the deceased “ pattadars ” and the individuals ın 
whose names the pattas have to be issued On 27th March, 1939, a Powthi 
report was sent to the taluk office The Karnam (DW 4) wrote the original 
and his assistant prepared the copy The Karnam and the Village Munsiff signed 
both documents Achamma was described ın the report as the heir of the deceas- 
‘ed, At that time, admittedly, no reference was made m it to the will alleged 
to have been executed by Ramalingayya Before the report was despatched to 
the office the Karnam added a “ shara ” (a note) Ex. D-32 (a), in Col 4 that the 
deceased had executed a will on 11th March, 1939 In his evidence the Karnam 
said * 


“ I at first failed to note ın the Powthi report that Ramalingayya had executed a will One 
or two hours later I noted that fact ın the report The Village Munsiff had gone home by then, I 
sent the report to the Village Munsıff for hısınıtıals, I do not know what happened subsequently ” 


The Village Munsiff said that the report was not sent to him after the insertion of 
the “shara”. The Karnam was suspended for one month by the Tahsildar as a 
result of the inquiry which he made about this irregularity In his statement 
before the Tahsildar the Karnam said ; 


ce 


Somebody asked whether I had mentioned about the will in the Powthı account 
at the time of submitting the cover and I accordingly wrote itin the account ? 

The evidence makes it clear that Ex D-32 (a) was not written in the presence 
of the Village Munsiff and that ıt was inserted later From this document the 
Subordinate Judge drew the inference that “ ıt is probable that the will was brought 
into existence only after the date of Ex D-32 (27th March, 1939) * Mr Rev- 
castle, the learned counsel for the appellants, does not go so far but he states em- 
phatically that this feature 1s a strong circumstance which shows that the will 
cannot be genuine and must have come into existence at a later date 


The Subordinate Judge held that the “ willis not a genuine document ” for 
the following amongst other grounds On comparing the disputed signature with 
the genuine signature of Ramalıngayya the Subordinate Judge did not find “ that 
natural flow in the writing which we find in the genuine signatures”? He said 
““it looks as if an attempt has been made to imitate the signature of Ramalingayya, 
but without success” He did not rely on the evidence of any of the attesting 
witnesses as they and the writer, “all belonged to the same party ” He specially 
referred to the Karnam as an unrehable witness, obviously because of his mter- 
ference with the Powthi report to which attention has already been drawn. In 
view of the provisions of the will, the Subordinate Judge said that ıt was not a simple 
document and observed that all the property had not been left to the widow, 
implying that this was somewhat unnatural. 


One very important suspicious circumstance that influenced the Subordinate 
Judge’s opinion about the will was that he was not satisfied with the reasons given 
by the respondent’s witnesses for not getting ıt registered To quote his own 
‘words ° 


bı .. . Though Ramahngayya died more than 24 hours after the alleged execution 


of the will, no attempt was made to have it registered, though the prior will, Exhibit D-21, as well as 
ats cancellation, Exhibit D-1, were both registered. Though the defendants’ witnesses say that ıt 
was not expected that Ramalıngayya would collapse so soon and that they thought that the will 
may be registered the next Monday, the fact that he was seriously ill cannot be disputed. It 1s 
impossıble, therefore, to believe that registration of the will was postponed for no valıd reason ” 


In the concluding portion of his judgment the Subordinate Judge detailed 


as follows many of the suspicious circumstances which made him hold that the 
will is not a genuine document 
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“ The facts that Exhibit D-28 was not registered, that the existence of the will was not brought 

‘to the notice of the defendant for eight days after his death, that she was given the document only 

15 days later, and that ıt was actually put into a public office only, ın July 1939, after the plaintiffs 
had set up Exhibit P-1, throw considerable suspicion on its genuineness ” 


In appeal, the learned Judges of the High Court thought that the criticisms 
of the will made by the Subordinate Judge did “ not affect the general probabilities 
-of the case.” After meeting the maim points raised by the Subordinate Judge 
they concluded that the will was genuine, because it apparently carried out the 
desires of the testator as shown by his previous will the additions made to it bemg 
-quite natural ın the circumstances ; and ıt was too much to believe that the attestors 
and the writer would have combined to bring a false will into existence simply 
on account of factional animosity. They thought the will was entirely consistent 
-with the conduct of the deceased during the last year of his life 


Their Lordships find no reason to differ from the view of the High Court 
that the will may be accepted as having been duly executed by the deceased. 
No expert evidence has been adduced to prove the genuimeness of the handwriting. 
It was said that the Subordinate Judgé knows the Telugu language in which the 
deceased signed his name and his opinion should be preferred to that of the learned 
Judges of the High Court But the Subordinate Judge has only said that there 
1s no natural flow in the writing, he has not examined the “make up” of the 
deceased’s signature ın the light of his own knowledge of the language and its 
‘characters The learned Judges of the High Court after carefully examining 
the signature found no reason to reject ıt Their Lordships have also examıned 
the disputed and the accepted signature of the deceased The letters forming 
the disputed signature appear to have been written somewhat slowly and there 
are small breaks between them But these can well be explained by the state 
of the deceased’s health at the trme He was a dymg man and his hand could 
not have remained steady while writing After carefully examining the various 
signatures, their Lordships are not satisfied that the disputed signature does not 
look hke the accepted signatures of the deceased 


The Subordinate Judge has not accepted the testrmony of the defendants’ 
‘witnesses as regards the execution of the will but not because of internal inconsistencies 
or contradictions ın their evidence or on account of their unsatisfactory demeanour 
while in the witness box Heseems to havereyected their testtmony mainly because 
of the fact that all of them belonged to the Kainam’s party, but there 1s no evi- 
dence regarding the intensity of the bitterness of the party feelings The Subordi- 
nate Judge was not ımpressed with the evidence of the Karnam because of the 
later msertion by him of the “shara ” in the Powthı report “This is no doubt 
true but as pointed out by the learned Judges of the High Court this 1s not a suffi- 
cient reason for rejecting the evidence of the Karnam or for agreeing with the 
learned Judge that the writing of the “shara ” shows that the will must have 
"Come into existence only at a later date In this connection their Lordships must 
not fail to point out—what has been pointed out by the High Court—that the 
learned Judge 1s not inclined to believe the evidence of Dr. Narayana “ whose evi- 
dence he had accepted in ıts entirety with regard to the condition of the deceased 
in the settlement suit.” ‘Their Lordships agree with the High Court in thinking 
that there is no reason why his evidence should not be believed No doubt he 
belongs to the Karnam’s party but he had been the deceased’s family doctor and 
his own medical attendant for many years He had attested the earlier will and 
mow swears to the due execution and attestation of the will in question ‘Their 
Lordships see no reason to disregard the evidence of this witness or of the other 
‘witnesses regarding the execution or attestation of the will. 


Their Lordships are not ımpressed with the argument that the non-registra- 
“tion of the will has not been sufficiently explained Itis true that Ramalingayya 
remained alive for about 24 hours after the execution of the will. The answer 
of the respondent to the charge is that Ramalingayya was very ull, he could not 
"be taken to the Registrar’s office, the next day was a Sunday and it was intended 


722 THE MADRAS LAW JOURNAL REPORTS [1949 


to get the will registered on the Monday, but he collapsed and died on the Sunday. 
Their Lordships cannot ın the circumstances draw an mference adverse to the 
respondent because of the omission to register the will Further, ıt must also be 
remembered that a will did not require registration to make it valid 


Their Lordships are also not prepared to draw an inference adverse to the 1¢s- 
pondent, because the will was produced only in July, 1939 The Subordinate 
Judge failed to note that 1t was put forward by the defendant at the earliest possible 
moment when her title was ımpeached by the production and attempted registra- 
tion of the alleged settlement deed In the statement which the defendant made 
on 18th April, 1939, to the Sub-Registrar the will was mentioned, although the 
date was omitted 


Considering the case as a whole, their Lordships agree with the High Court 
that the “ probabilities ” show that the willis genuine ‘The testator was a man 
of feeble health. He would naturally desire to execute a will leaving his property 
to his wife There is nothing ın the evidence to show that he was not fond of her. 
The evidence shows that he executed a will on 5th April, 1938, though he cancelled 
it later The terms are sımılar to the terms of the previous will The deceased 
made the same disposition of land in favour of the respondent, but he gave her 
now unrestricted powers of adoption He made the same alternative bequest 
to the Andhra University as before, adding to it a donation in favour of the sana- 
torumat Rajahmundry where he had lived for some time By the will, the testator 
did not even increase the property given to his wife which remamed the same. 
It may also be mentioned that the will was drawn up by the same scribe who had 
drawn up the previous one, and the attestors include four of those who attested 
the previous will. 


For the above reasons, the appellants have not been able to satisfy then Lord- 
ships that the conclusion reached by the High Court that the will is genuine 1s 
wrong ‘Their Lordships will therefore humbly advise His Majesty that the appeal 
should be dismissed. The appellants must pay the respondent’s costs 


Solicitors for Appellants Chapman-Walkers 
Solicitors for Respondents Lambert €? White 
Vs —— Appeal dismissed. 
[PRIVY COUNCIL | 
(On appeal from the High Court of Judicature at North-West Frontier Province.) 
PRESENT *—İLORD SIMONDS, LORD RADCLIFFE AND SIR MALCOLM MACNAGHTEN 


Ghulam Sarwar Khan and others Appellants* 
0 
Abdul VVahab Khan and others Respondents. 


Mortgage—Indıvısıbılıiy of mortgage security—A pplacability of principle—Sale of entire mortgagee rights 
at revenue sale—Subsequent priate sale by mortgagee of his rights—Prwwate purchaser, 1f can claim mort- 
gage rights in land not referred to in the sale papers 


There was a mortgage of certam lands in 4 village along with other lands for Rs 23,000 As 
there was arrears of land revenue ın respect of the mortgaged lands, “ the mortgagee rights of the 
value of Rs 23,000 ın respect of the land m A village’? was sold and the sale was confirmed 
Sometime later the mortgagee sold his mortgagee rights by a private sale to another who sued 
to enforce his nights 


field After the revenue sale, the original mortgagee had no mortgagee rıghtsın respect of the 
original mortgage which he could sell From the fact that only the lands in A village was referred 
to ın the revenue sale papers, it could not be said that the rights of the mortgagee ın the other lands 
still subsisted because he could not part with his mortgagee rıghts ın respect of the whole of the 
mortgage debt and yet retam any part of his rights ın respect of some of the mortgaged lands, The 
general principle that except by agreement between mortgagor and mortgagee a mortgage security 
ın indivisible will apply The position 1s the same whether the mortgagee sells himself or as here, 
his rights are sold by paramount authority , 
Xİ —şğ—ğN ——————-——------ 

*PC. Appeal No 20 of 1947 28th July, 1949 
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JF D Casswell and A G P Pullan for Appellants. 
J.M Pringle, P V Subba Rao and M 4 Rahman for Respondents. 
Their Lordships’ Judgment ‘was delivered by 


Lorp SIMONDS —In this appeal which is brought from a judgment and decree 
of the Judicial Commissioner, North-West Frontier Province, dated 28th July, 
1943, a large number of questions have been debated upon which their Lordships 
think ıt unnecessary to express any opmion ‘The question which 1s decisive ‘of 
the matters ın dispute 1s a simple one and the relevant facts can be shortly stated. 


The fist respondent to this appeal, Abdul Wahab Khan, claiming that under 
and by virtue of a deed of 23rd August, 1939, he had acquired from one K. B 
Muqarrab Khan, since deceased, all the rights whiclp the latter enjoyed under 
a certam mortgage dated 25th May, 1921, brought the suit out of which this 
appeal arises to enforce his mghts as mortgagee under that mortgage. “Has suit 
was dismissed on various grounds by the Additional Subordinate Judge, Peshawar, 
on 24th November, 1942, but his appeal from that decision was substantially 
allowed by the Court of the Judicial Commissioner 


It appears to their Lordships that, apart fiom other defences available to the 
appellant ın the suit, ıt 1s a fatal objection to the claim of respondent 1 that under 
the deed of 23rd August, 1939, upon which he founds his claim, he acquired and 
could acquire no rights of any kind, ınasmuch as K B Mugarrab Khan had 
already parted with the rights which he then purported to dispose of. 


The history of the matter, so far as ıt 1s necessary io state it, starts with a 
mortgage deed of 25th May, 1921, by which one Abdul Akbar Khan (through 
whom the appellants clarm) mortgaged with possession to K B Mugarrab Khan 
for Rs 23,000 certaın lands ın Shah Dhand and Shakara including an area of 
307 kanals 4 marlas in Shah Dhand The same land had previously been mort- 
gaged to one Tara Chand for Rs. 12,000 Hef was paid off out of the Rs. 23,000 
and transferred his mortgage rights to K B Mugarrab Khan, who will now be 
referred to as “ the orginal mortgagee ” Of the steps taken by the orıgınal 
mortgagee to obtain possession of the mortgaged land and the disputes that have 
arisen ın regard thereto it 1s not necessary to say anything In 1935, there happened 
the crucial event which ın their Lordships’ opinion is decisive On 18th May 
in that year the land revenue im respect of all or some part of the morigaged land 
being long in arrear, and proceedings having been taken for its recovery, the Naib 
Tahsildar (whose duty ıt was to report to his superior officer m the Revenue Depart- 
ment) reported as follows 


“ Sanctıon for the sale by auction of the mortgagee right has been accorded by the Revenue 
€ommussioner by letter No 123000/R A , dated 15th November, 1934 


The 16th May, 1935, was fixed for holding the sale The sale having been held the final bid 
was knocked down ın the nam? of Fagır Mohammad Khan, Executive Engineer Mardan, through 
‘his brother Mohammad Safdaı Khan in leu of Rs 5,500 ‘The one-fourth Rs 1,375 has been depo- 
sited into the Treasury Hence this report 1s submitted for the confirmation of the final bid under 
section 92 (Land Revenue Act) ın the name of the auction purchaser named above ”’ 

Objection was taken to this report by respondent 1 but his objection was 
overruled by the Deputy Commissioner at Peshawar 


‘ On 3rd June, 1935, the Collector approved of the sale of the mortgagee rights 
of ‘Rs. 23,000 and the recommendation of the Assistant Collector that . 


“Mr Faqir Mohammad Khan may be declared the purchaser of the mortgage rights of 307 
kanals 4 marlas after which the sanction of the Revenue Commissioner for confirmation 
of the sale under section 92, Land Revenue Act, will be obtained * 

On 25th November, 1935, a certificate was issued by the Collector to Fagır 
Mohammad Khan in the following terms 
“ Certificate of Sale under section 95, Land Revenue Act, 1887 


I, the Collector of Peshawar, do hereby ce: tify that Fagır Mohammad Khan, resident of Char- 
sadda, Executive Engineer, Malakand Division, Tahsil Charsadda, District Peshawar, has been 
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declared the purchaser at sale by public auction held on 16th day of May, 1935, of the mortgagee 
rights of the value of Rs 23,000 in respect of 307 kanals 4 marlas of land situate in the village of” 
Shah Dhand, Tahsil Charsadda sold for the recovery of arrears due ın respect thereof and that the 
sale has been duly confirmed by the Revenue Commissioner under section 92, Land Revenue Act,. 


1887 ” 

In accordance with this certificate Faqir Mohammad Khan was recorded as 
owner of the mortgagee rights on 307 kanals 4 marlas of land m the relevant 
Revenue papers, and on 14th October, 1939, the remaining area in Shah Dhand 
covered by the mortgage was entered ın the mutation register as being redeemed. 
This order was reviewed by the Assistant Collector but finally restored by the 
Revenue Commissioner on ist March, 1940 


It may be observed here, though it is not strictly relevant to the present issue- 
that already in the proceedings the first respondent had attempted to establish 
his position as purchaser of the mortgagee nights of the original mortgage under 
a deed of transfer of 19th August, 1933, but this attempt after an original hearing 
and two appeals failed, all the Courts agreeing that the so-called transfer had been 
made without consideration It was consequent upon this tha. the deed of 23rd 
August, 1939, which has already been referred to, was executed by which the 
mortgagee rights of the orginal mortgagee for Rs. 23,000 were transferred to 
respondent I 


But before this the events of 1935 had happened and ıt appears to their Lordships. 
that ın the face of transactions and documents which, even if they are open to 
challenge have not been challenged, ıt cannot be contended that m August, 1939,. 
the original mortgagee had any mortgage rights ın respect of the original mortgage 
which he could sell or respondent 1 buy It may be true, as was submitted by 
learned counsel for respondent 1, that the normal and proper course for the 
Land Revenue Authorities to take was to put up forsale not the mortgage 
rights of the orıgınal mortgagee but a sufficient part of the mortgaged land, it 
may even be true that they were deflected from this course by the Lambardar 
who as one of the mortgagors had "other ımterests to serve Upon these matters 
their Lordships express no opinion For they can only deal with the docu- 
ments before them, and from these it 1s plan that the mghts of the original 
mortgagee ın the full sum of Rs 23,000 were transferred to Faqır Mohammad 
Khan and nothing was left m the orıgınal mortgagee Respondent 1 relied 
on the fact that the mortgage rights were stated in the relevant documents 
to be mortgage rıghts “of” or “ın respect of” 307 kanals 4 marlas of land in 
the village of Shah Dhand, arguing from this that the mortgage rights were out- 
standing in the original mortgagee and his transferee, respondent 1, in respect 
of the rest of the land orıgınally mortgaged To this view their Lordships cannot 
assent. A sufficient explanation of the limitation to 307 kanals may perhaps be 
found ın the earlier disputes ın regard to the mortgaged land to which it has not 
been thought necessary to refer . But, whatever the explanation of this apparent 
inconsıstency, the original mortgagee could not part with his mortgage rights in 
respect of the whole of the mortgage debt and yet retain any part of his rights im 
respect of some part of the mortgaged land. The position is the same whether the 
mortgagee sells himself or, as here, his rights are sold by paramount authority. 


It appears then to their Lordships that upon this aspect of the case a correct 
view was formed by the learned Subordinate Judge who rightly applied the 
general principle (properly applicable, no doubt, to the N.W. Frontier Province) 
that except by agreement between mortgagee and mortgagor a mortgage security 
is indivisible : see, eg , Huthasanan Nambudrı v Parameswaran!. If it were otherwise, 
ıt would presumably be necessary ın some way to apportion the amounts 
recoverable in respect of the mortgage debt by the purchaser Faqir Mohammad 
Khan and the original mortgagee respectively No feasible or satisfactory way 
of doing so was suggested by the learned Counsel. 


In the Court of the Judicial Commissioner a different view was taken on thiS 
point upon the ground which is thus stated : 


LL İİİ İİİ 
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“ Whatever mav be the position as regards that part of land, we do not think that the whole 
of the mortgage debt can be considered to have been sold ” 
İf this were the right view a different conclusion might have to be reached, though 
the difficulty of determining what part of the mortgage debt had been sold and 
of working out the result might well prove msuperable. But ıt appears to their 
Lordships that the transaction does not admit of the construction placed upon 
it by the Court of the Judicial Commissioner The whole of the mortgage rights 
in respect of the sum of Rs. 23,000 became vested by purchase in Faqir Mohammad 
Khan, there was nothing left ın the original mortgagee to transfer to respondent 
1, and upon this ground their Lordships are of opinion and will humbly advise 
His Majesty that this appeal should be allowed, the yudgment of the Court of the 
Judicial Commissioner set aside and that of the Subordinate Judge restored. 
Respondent 1 must pay the costs of the appellants of this appeal and in the Courts 
of the N W Frontier Provjnce 


Solıcıtors for Appellants Douglas Grant G Co 
Solicitors for Respondents Hy $ A Polak & Co 
VS o —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr P. V RAJAMANNAR, CHmEF JUsTICE AND Mr JUSTICE 
KRISHNASWAMI NAIDU 


M Manıappa Pillai Appellant* 
U 
I Anthonısamı Mudalıar and others . Respondents 


Partnershib —Dassolution—Relation: between former partners, if continues to be fiducirary—Contract created 
by the terms of dissolution—Bieach of—Liabiltty for damages—Engagement for the performance of an act by a 
third person—Binding nature of—Benefit to be derived dependent upon the volition of a thud person—If renders 
damages incapable of assessment—Measure of damages 


In a deed of dissolution of partnership it was provided that ın respect of licences for exporting 
certain textile goods to Ceylon from India and ın respect of such goods for business ın India and ın 
the quotas allotted by the Government under such licences in future, the plaintiff, one of the partners, 
should be entitled to obtain a fourth share and the remaining three-fourth share should be taken 
by the first defendant, another partner Acting on this the plaintiff applied for the necessary licence 
and quota but the first defendant raised various objections and eventually the Export Trade Con- 
troller refused to issue to the plaintiff the quarter share of the quota and the full share due to the 
firm was allotted to the defendants The plaintiff claimed that the defendants were hable to account ” 
for all income derived by trading with the goods allotted 1n respect of the quotas obtained by them 
and pay the amount due to the plaintiff for his share and also as damages for breach of contract 
committed by the other partner 


Held When the partnership came to an end on dissolution, there could no longer be any fidu-- 
ciary relation between the parties 


The clause ın the deed of dissolution as to quotas and licences did impose a contractual obli-- 
gation on the first defendant to allow and assist the plaintiff to obtain his fourth share of the quota 
allotted to the firm Such an engagement was binding even though the granting of the quotas depend-- 
ed entirely on a third person, the Export Trade Controller The first defendant had ın clear breach 
of the agreement contained ın the clause ın the deed of dissolution objected to the grant of the quotas 
to the plaintiff and applied for the entire quota and eventually received it The chance of the plain- 
tiff being granted a licence for a fourth share was a valuable rıght and as the first defendant had in 
breach of the obligation Jaid on him by the clause ın the deed of dissolution prevented the plaintiff 
from securing the hcence, not only had the plaintiff sustained a real loss but the first defendant was 
liable for the loss so sustained But the measure of damages could not be the profit which the first 
defendant might have made by trading with the goods he obtained as the quota for the firm Damages 
for breach of contract are intended to recompense the plaintiff for the pecuniary loss that he has 
sustained and do not depend upon the gain that the other party might have made 


Appeal against the decree of the Court of the Subordinate Judge, Madura, 
dated 18th February, 1946, m OS No. 32 of 1945 on its file. 


D. Ramaswamı Azyangar, P. S Srimvasa Deşikan and M. K. Anandan for Appellant.. 
T. M. Krishnaswami Aiyer and T. K. Subramania Pillai for Respondents. 
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The Judgment of the Court was delivered by 
‘ 


The Chief Justice ~The plaintiff appeals against the decree and judgment of 
the Suboidinate Judge of Madura dismissing the suit filed by him on the followıng 
allegations The plaintiff appellant and defendants 1 and 2, who are respondents 
1 and 2, were trading in partnership from 1941, under the name and style of C 
İnnasımuthu Mudalıar Sons, Madura The partnership was dealing in mill 
pıecegoods, yara, handloom goods, towels, bedsheets, carpets, and other textiles 
They were also expoiting such goods to Ceylon In this partnership the plain- 
tiff was entitled to a six annas share, the first defendant, to eight annas share, 
and the second defendant, to two annas share On 14th April, 1943, these 
‘three persons entered into a formal deed of partnership in which it was 
recited that the partnership had commenced from 7th June, 1942 The 
partnership continued in pursuance of the terms set out in this deed tll 15th June, 
1944. On that date a deed of dissolution was executed by and between them and 
it was duly registered on 27th June, 1944 It was provided in and by the said 
deed that ın respect of licences for exporting mull piecegoods, handloom goods, 
towels, bedsheets, carpets, etc., to Ceylon from India and ın respect of such goods 
for business m India and m the quotas allotted by Government under such licences 
in future the plaintiff should be entitled to and obtain a fourth share and the remain- 
ing three-fourth share should be taken by the first defendant The plaıntıffın 
pursuance of this provision attempted to submit a memorandum to the Export 
"Trade Controller under the joint signatures of himself and defendants i and e 
but he could not do so because defendants 1 and 2 would not sign the memorandum 
The plamtıff was therefore obliged to apply to the Export ‘Trade Controller for 
the issue of a quarter share of the quota allotted to him The first defendant raised 
various objections to this application The Export Trade Controller thereupon 
directed the reservation of a fourth share, claimed by the plaintiff out of the quota 
and required the accounts of the partnership for the years 1941-1942 and 194.2-1943. 
In spite of repeated demands, the first defendant refused to give the accounts 
to the plaintiff The first defendant further sent a notice to the plamtiff denying 
the right of the plaintiff to a quarter share of the quota in breach of the express 
provision in the deed of dissolution Subsequently, the Export Trade Controller 
ordered defendants 1 and 2 to produce the concerned accounts The accounts 
were produced, ıt ıs alleged with manipulated entries suppressing the partner- 
ship of the plaintiff, and the Export ‘Trade Controller on a perusal of the accounts 
— refused to issue the quarter share of the quota to the plaıntıff by his order dated 
14th December, 1944 There was an appeal to the Chief Export Trade Controller 
who however refused to interfere Defendants 1 and 2 were allotted the full quota 
due to the firm ‘The plaıntıff charged that in law they should be deemed to have 
received such quota as agents and co-owners with the plamtiff, and they were 
therefore bound to render a true and correct account of all the comes they had 
derived by trading with the goods allotted in respect of the quotas obtained by them 
and pay the amount due to the plaintiff for his share ‘The plaıntıf clarmed 
this amount as also damages for breach of contract committed by defendants 1 and 
2 and also as arising out of various acts of malfeasance and mısleasance committed 
by the defendants in denying the lawful rights of the plamtiff The plaintiff prayed 
for a decree declaring that he was entitled to a quarter share of the quota of ail 
goods which had been actually issued or which was issuable tö GC Innasimuthu 
Mudahar Sons, Madura, since 15th June, 1944, and ordering an account to be 
taken to determine the profits earned by the defendants by their trade with the 
quarter share of the quota allotted under licences obtained by them and for recovery 
of the amount due to him The suit was originally filed only against defendants 
ı and 2 Subsequently, defendants 3 to 6 were added as parties on their applica- 
tion. Defendants 3 to 5 are the brothers of the first defendant and the sixth defen- 
dant is their mother They clarmed an interest in the firm The plaintiff was 
allowed to amend his plaint and he alleged that the first defendant had been 
representing defendants 3 to 6 and their interest, if any, in the firm and the acts 
of the first defendant were binding upon them 


pe 
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The first defendant was the main contesting defendant. In his written state- 
ment the plea put forward by him was ın short fraud, undue influence and coercion. 
He alleged that there was no partnership at any time between the plaintiff and 
defendants 1 and 2. They were only working as employees of the firm. Taking 
advantage of the young age and want of experience of the rst defendant, the pro- 
prietor of the firm, the plaintiff brought about the deed of dissolution dated 15th 
June, 1944, by fraud, undue influence and coercion ‘There was also a plea that 
the clause relied on by the plaıntıff was without consideration, legal and against 
public policy. The Export Trade Controller’s rejection of the plaıntıff's claim 
was quite proper The plaintiff was not therefore entitled to any relief. The 
second defendant adopted the written statement of the first defendant Defend- 
ants 3 to 5 and 6 filed written statements setting up the case that all the properties, 
rights and assets of the firm belong to the famıly of C Innasımuthu Mudaliar 
which was represented after his death by the first defendant, his eldest son. The 
only partners of the firm are the members of the family. ‘They pleaded that the 
first defendant had no authority to enter into a partnership or to agree to the terms 
set out in the deed of dissolution The so-called deed of partnership was ante- 
dated and brought about with the sole view of creating some right in the plamtıff 
to the quota of the firm The other defences raised by them are not very material. 
The plamtuff filed a reply statement denying the allegations made by the defend- 
ants in their written statements. 


The learned Subordinate Judge held that the deed of partnership was intended 
to be real, that the case set up by the first defendant ın the written statement that 
the deed of dissolution was brought about by fraud, undue influence and coercion 
was not established and that there could be no doubt that from 7th June, 1942, 
the first defendant took ın the plamtıff and the second defendant as partners. It 
followed that under the terms of the deed of dissolution the plaintiff could claim 
a quarter share in the export licence relating to the firm for the export of mill and 
handloom goods to Ceylon ın such licences to be obtained in future There 
was nothing illegal or opposed to public policy in such an agreement. He found 
that the business belonged to the family of Innasimuthu Mudaliar and his heirs, 
namely, defendants 1 and 3 to 6 and the first defendant would be entitled only 
to a sixth share ın the partnership There was nothing ın law to prevent the first 
defendant from allotting his share of the quota to the plaintiff After having 
found on all these points ın favour of the plamtiff, he finally dismissed his claim 
on the ground that the refusal to issue a licence for the export was entirely a matter 
within the discretion of the Controller and if he refused to grant the application, 
the plaintiff could have no cause of action against the defendant. What the plain- 
tiff was entitled to under the deed of dissolution, was the right to make an appli- 
cation for the issue of a separate licence for a quarter share of the quota allowable 
to the firm but the Controller was not bound to recognıse any such right. The 
second defendant after dissolution had no further interest ın the matter and the 
plaintiff could claim no relief against him Equally the plaintiff was not entitled 
to any relief against defendants 3 to 6 who as co-heirs were interested ın the firm 
equally with the first defendant But the first defendant had no authority to bind 
them or their interest by the execution of the partnership deed or deed of dıs- 
solution In the end, the suit was dismissed but the parties were directed to bear 
their own costs, because the first defendant had set up a false case that the plaintiff 
was not a partner at all, the second defendant had supported his false case and 
defendants 3 to 6 came on the record of their own motion. 


Before us Mr T. M Krıshnaswamı Aiyar appearing for the contesting respon- 
dent did not challenge the finding that the deed of dissolution (Exhibit P-2) was 
not brought about by fraud or undue influence or coercion which was the main 
case of the first defendant ın his written statement. He tried to build up a case 
that the deed of partnership was never mtended to be acted upon and it was only 
executed to help the plaintiff to secure a share of the quota allotted to the firm 
by mducmg the Export Trade Controller to grant to the plamtıffa share. It 
was not executed on the date it bears but was executed in or about December 


gi-a 
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1943. The deed of dissolution was also executed for the same ulterior purpose 
This certainly was not the specific case set up by the first defendant ın his written 
statement We cannot permit him to put forward this plea now. Further, we 
find ıt impossible for the first defendant to sustain this plea without examining 
himself He never went into the box and the only evidence adduced by him was 
that of his clerk who does not support this case. We do not agree with respon- 
dent’s counsel that ıt was for the plaintiff to explain why the deed of partnership 
Exhibit P-1 was antedated. Mr Krishnaswami Iyer was unable to explain away 
the documentary evidence on which the learned trial Judge based his finding that 
from 7th June, 1942, the plaintiff was a partner of the firm 


Mr Krıshnaswamı Iyer then contended that under clause 3 of the deed of 
dissolution the plaintiff was entitled to apply for a fourth share but his obtamıng 
that was subject to the discretion of the Export Trade Controller. The first 
defendant,was not responsible if the Controller did not grant the plaıntıff”s applı- 
cation The decision ‘of the Controller might be wrong on the facts but ıt was 
final. Even a wrong decision of the Controller cannot give rise to a cause of action 
against the first defendant. . 


Mr D Ramaswamı A:yangar for the appellant rested his case on one of two 
alternative bases : (1) that clause 3 of the deed of dissolution made the first defendant 
a trustee or at any rate made ‘him hable under an obligation in the nature of a 
trust ; (2) that clause 3 was a term of the contract between the plaintiff and the 
first defendant and the first defendant was hable for damages as on a breach of 
contract 


For the first position he relied upon sections 88 and go of the Indian Trusts 
Act Reference was also made to the recent decision of a Division Bench of this 
Court ın Chennuru Seethramamurtht Chettı v. Chennuru Guruswamı Chettt} In our opinion 
this contention cannot be accepted The provisions of sections 88 and go of the 
Trusts Act are founded upon a fiduciary relationship In the present case the 
first defendant and the plaintiff were no doubt partners up to 15th June, 1944 and 
as partners they were ın a fiduciary relation But once the partnership came to an 
end and all rights and interests relating to the partnership were taken over abso- 
lutely by the first defendant, there could no longer be any fiduciary relation. There 
may be instances where even after formal dissolution the fiduciary relationship 
may continue till the final account taking. But there 1s no authority for the position 
that the fiduciary relationship continues even after the final account taking. The 
decision therefore ın Chennuru Seetharamamurtht Chettı v. Chennuru Guruswamı Chette} 
can have no application to the facts of this case because ın that case an advantage 
was gained by some of the partners while the partnership subsisted without the 
knowledge of the other partners and to their detriment. 


Hıs second contention however appears to be sound At one tıme, he sought 
to argue that the fourth share to which he would be entitled under clause 3 of 
Exhibit P-2 must be treated as a part of the good will of the business and therefore 
the plaintiff would have a proprietary interest in it. But we think that this is a 
far-fetched conception. After all, the Controller might not grant a licence at 
all or the Control order itself might cease to be ın force and there might be once 
more free trade conditions. Realising this he was content to found his clarm on 
contract. We are clearly of opinion that clause 3 does ımpose a contractual obli- 
gation on the first defendant to allow and assist the plaintiff to obtain his fourth 
share of the quota allotted to the firm. Otherwise we are driven to the conclusion 
that this clause which was specially introduced as governing the rıghts of parties 
in respect of a valuable rıght was thoroughly useless and of no legal effect and the 
first defendant ın spite of ıt was at liberty to sabotage the plaintiff’s right Mr. 
Krishnaswamı Iyer relied upon the last part of the clause which runs thus 

“ın respect of the export licences, quotas, allotments and free lıcences, each of the three parties 


may hereafter get separately after the dissolution of this partnership, the other partners shall not 


have any right or interest whatever ” 
şa mm ma a m aya yy, 
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His argument was that if in spite of the special agreement that the plaıntıff should 
obtain a quarter share and the first defendant a three-fourth share, nevertheless 
if the first defendant ın breach of the agreement obtains a licence for the entire 
quota, he 1s not hable in any manner We do not agree. This provision obviously 
refers to licences obtained by the parties without committing a breach of the other 
provisions in the same clause, that 1s, clause 3 


We are not impressed with the argument of Mr Krıshnaswamı Iyer that 
because the granting of a licence 1s ın the discretion of the Controller, the first 
defendant ıs not hable for a breach of the terms of clause 3 It 1s undoubtedly a 
part ofthe law of contract well established that an engagement for the performance 
of an act even by a tbırd person is binding even though the performance of such 
act depends entirely on the will of the latter Thus, for instance, to procure the 
consent of a landlord to the assignment of a Jease 1s binding Chitty in his book 
on contracts gives an example, where one of several partners in a firm agreed to 
introduce the plaintiff, a stranger, into it, ıt was held that the agreement was valid 
although the assent of the other partners was of course essential to the admission 
of the plaintiff as a partner (19th Edition, page 36). 


There can be no doubt whatever on the evidence that the first defendant 
acted in utter violation of the terms of clause 3 of Exhibit P-2 Apart from his 
lavvyer”s notice Exhibit D-1 which reveals his hostile attitude, there is the admussion 
of his clerk DW 1 that the first defendant objected before the Export Trade 
Controller that one-fourth quota should not be given to the plaintiff In clear 
breach of the agreement contained ın that clause, the first defendant applied for 
the entire quota and eventually recerved it Even assuming that the grant of a 
licence to the plaintiff was only a possibility or a chance dependent upon the action 
of a third person, that is the Controller, that fact would not prevent the plaiotiff 
from recovering damages for the breach by the first defendant. In Chaplin v. 
EHücksl, the Court of Appeal held that where by contract a man has a right to belong 
to a limited class of competitors for a prize, a breach of that contract by reason 
of which he 1s prevented from continuing a member of the class and 1s thereby 
deprived of all chance of obtaınıng the prize 1s a breach ın respect of which he may 
be entitled to recover substantial damages The existence of a contmgency which 
is dependent on the volition of a third person did not necessarily render the damages 
for a breach of contract incapable of assessment Fletcher Moulton, L J , said : 

“The very object and scope of the contract were to give the plaintiff the chance of being selected 
as a prize winner, and the refusal of that chance 1s the breach of contract complained of and ın respect 
of which damages are clarmed as compensation for the exclusion of the plamtiff from the limited 
class of competitors In my judgment nothing more directly flowing from the contract and the 
intention of the parties can well be found ” 

In the present case, the chance of being granted a licence for a*fourth share 1s a 
valuable right and if the first defendant has in breach of the obligation laid on him 
by clause 3 of Exhibit P-2 prevented the plaintiff from securing the licence, not 
only has the plaintiff sustamed a real loss but the first defendant is hable for the 
loss so sustained The answer to Mr. Krıshnaswamı Auyar’s argument that the 
plamtiff’s mght depended on a contingency is best given in the followimg obser- 
vations of Fletcher Moulton, L J. 

© The contract gave the plaintiff a right of considerable value . therefore to hold that 


the plaintiff was entitled to no damages for being deprived of such a right because the final result 
depended on a contingency or chance would have been a misdirection ” 


What then is the relief that the plamtiff is entitled ? He is entitled to damages 
for breach of contract The measure of such damages cannot be the profit which 
the first defendant might have made by trading with the goods he obtained as the 
quota for the firm Damages for breach of contract are intended to recompense 
the plaintiff for the pecumiary loss that he has sustained and do not depend upon 
the gain that the other party might have made There 1s no material ‘furnished 
by the parties to the Court to assess damages for this standpoint, namely, the 
loss sustained by the plaintiff. The case must therefore be remanded to the tna] 
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Court to assess the damages after giving the parties an opportunity to adduce 
additional evidence ın this matter. In calculating the damages due to the plaintiff 
the following facts and circumstances must be taken into account. As the basic 
period for mill goods was from ist April, 1941 to 31st March, 1942, during which 
period the plaintiff admittedly was not a partner, the plaıntıff will not be entitled 
to any share in the quota of mill goods. But as the basic period for handloom 
goods 1s from Ist October, 1942, to 31st March, 1943, the plaintiff would have 
been entitled to the quota. As the mght of the family of the first defendant has 
not been denied, the first defendant’s share would be not more than one-sixth 
and though under clause 3 the plamtıff would be entitled to a fourth, he could 
not make the first defendant liable for more than the share which he himself had 
in the family firm Taking these facts and the inevitable market fluctuations, the 
required outlay of capital by the plaıntıff and other similar circumstances, the 
lower Court shall assess the damages to which the plaintiff would be entitled and 
pass a decree for the amount so ascertained. , 


The decree of the lower Court dismissing the suit as agamst defendants 2 to 6 
will stand The appeal is therefore allowed in part so far as the first defendant 
is concerned and remanded to the lower Court for further disposal in the light of 
our judgment. The costs of the plaintiff and the first defendant in thus appeal 
and in the lower Gourt will abide the result after remand. 


V.s. Appeal allowed in part and remanded to 
———— lower Court for assessment of damages. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT — MR Justice PANCHAPAKESA AYYAR. 


A. K. Gopalan . Petitioner * 

Criminal Procedure Code (V of 1898), sectton 561-A—Scope—Power of High Court to safeguard the nghts 
of partıes Fefore it—Raght of appellant undergoing imprisonment to give insiructtons regarding appeal to his counsel 
ın Jarl without the presence of police officers 

The High Court has had the power to safeguard the rights of parties before 1t n civil and criminal 


cases, as laid down by law, ever since 1ts mception and those rights have been safeguarded and con- 
tinued under section 561-A of the Criminal Procedure Code and the High Court ought to see that 


those rights are not infringed > 


No Court shall fail in its duty of allowing a party who is undergomg imprisonment to give instruc- 
tions to his vakil freely and frankly without police officers (who naturally represent the other side) 
being present and taking down shorthand notes of the mstructions and broadcasting them thereafter 
to their superior officers “There 1s also no rule under which an appellant before the High Court 
or before a Sessions Judge can be made, under mere executive orders of Government, tosubmit to the 
presence of a police officer at the interview between him and his counsel or to such police officer’s 
taking down shorthand notes of the instructions between the party and his vakil The party should 
be allowed to have interviews and give instructions without the presence of any police officer and 
subject only to the restrictions imposed by rule 430 of the Madras Jail Manual 

. Petition praying that, im the circumstances stated in the affidavit filed there- 
with, the High Court will be pleased to permit him to interview his advocates ın 
jail without the presence of a police officer or direct the petitioner to be produced 
before the High Court to argue his GC A. No 243 of 1948, preferred against the 
order of the Court of Session, North Malabar, in S. C No. 23 of 1948 


A Ramachandran of Row and Reddy for Petitioner. 

The Crown Prosecutor (S Gavind Swaminathan) for the Public Prosecutor on 
behalf of the Crown. 

The Court made the following 


ORDER —Ihıs matter arises from a petition under section 561-A, Criminal 
Procedure Code, filed by one A K Gopalan, convicted in SC No. 23 of 1948, 
on the file of the Sessions Judge, North Malabar, and sentenced to five years’ rigorous 





*S.R No. 13509 of 1949 4th November, 1949. 
Crl M P. sought to be preferred to the High Court. 
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admprisonment. He has filed Criminal Appeal No 243 of 1948 against that convic- 
tion and sentence, and that appeal ıs pending ın this Court Hus complaint 1s 
that when his advocate went on 25th August, 1949, to interview him in Cuddalore 
‘Central Jail, to take instructions from him regarding this appeal, a police officer 
of the CI.D. insisted on bemg present at the interview and taking verbatim 
shorthand notes of what he was telling the vakıl, and that all this ıs illegal and 
that ıf the GID officer takes such notes he would communicate them to huis 
-superior officers and to the counsel on the opposite side, thus breaking the rules 
regarding the confidential nature of such communications He prays, therefore, 
that either this Court should order, under section 561-A, Criminal Procedure 
Code that no police officer should be present at the interview between him and his 
-counsel, when he instructs his counsel regarding Criminal Appeal No 243 of 1948, 
sor the other two appeals of his ın the Sessions Court, Coımbatore, and take notes 
of his structions to his vakil, or, ın the alternative, that he be directed to be pro- 
‘duced before this Court to argue Criminal Appeal No. 243 of 1948, ın person 
« The learned Public Prosecutor objected that this Court has no powers under section 
561-A, Criminal Procedure Code, to grant either request as the Government had 
«directed the GI.D officer to be present at such interviews He relied on a deci- 
“sion of Govinda Menon and Rajagopalan, JJ , ın Criminal Miscellaneous Petition 
No 1490 0f1949 I have looked into that ruling. It has no bearing on the requests 
in this petition regarding the interviews concerning the three Criminal Appeals. 
There, one Anandan Nambiar, a member of the Madras Legislative Assembly 
and a detenu under the Madras Maintenance of Public Safety Order, Act I of 1947, 
having no case or appeal in this Court, prayed that the Superintendent of the 
_Jail, where he was detained should be ordered to produce hım before the Speaker 
of the Madras Legislative Assembly during the Assembly Session to take part in 
the Assembly proceedings, even though he had no notice to attend such proceed- 
ings, and to direct the Speaker of the Assembly to give him notice of the Assembly 
proceedings Their Lordships held, and, if I may say so with respect, correctly, 
that section 561-A, Criminal Procedure Code, had not given increased powers to a 
‘Court which the Court did not possess before that section was enacted, much less 
new powers, and that it only safeguarded and guaranteed the existence of those 
powers which the Court already possessed ‘Their ruling followed the ruling in 
King-Empero: v. Khwaja Nazır Ahmad” It is obvious that the requests made by 
“Mr Anandan Nambiar ın the matter before their Lordships were quite outside the 
scope of this Court, having nothing to do with any matter or proceeding pending 
before it, and that no notice also had been given to him by thespeaker of the Assembly 
to attend the Session, and it was not alleged that he was being wrongfully kept ın 
ignorance of such notice, or that a notice actually issued by the speaker was being 
wrongfully withheld from him and that he was being wrongfully prevented from 
attending the Assembly ın obedience to such notice Büt, in this case, the petitioner 
has filed an appeal in this Court, which is pending, and has also two appeals in the 
Sessions Court, Coimbatore, and he has to be given by this Court all necessary 
-facılıtıes to instruct his counsel ın those criminal appeals, like any other appellant. 
"So, the petitioner is asking this Court only to exercise the powers of this Court 
regarding appellants ın cases before ıt, and concerning their right to instruct vakils 
without a police officer being present and taking verbatim shorthand notes of his 
instructions Undoubtedly, this Court has had the power to safeguard the rights 
of parties before ıt in Cıvıl and Criminal cases, as laid down by law, ever since 
its inception, and those nights have been safeguarded and continued under section 
561-A, Criminal Procedure Code and this Court ought to see that those rights 
,are not infringed. Of course, those rights are subject to all the laws and rules 
governing the matter of interviews ın jail In fact, the learned counsel for the 
petitioner has no objection whatever to being made subject to rule 430 of the Madras 

ail Manual and to have the interview ın the presence of a Fail Officer who can 
be so placed as to be able to see and hear what passes between the petitioner and his 
«counsel and to prevent any article bemg passed between the parties, as contemplated 
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in rule 430 of the Madras Jail Manual He only objects to a police officer bemg 
present and taking shorthand notes of his instructions. 1 consider his objection 
well founded No Court shall fail in its duty of allowing a party to give instiuc-- 
tions to his vakil freely and frankly without police officers (who naturally represent 
the other side) being present and taking down shorthand notes of the instructions 
and broadcasting them thereafter to their superior officers, etc. There 1s also no 
rule shown to me under which an appellant before this Court or before the Sessions 
Judge, Combatore, can be made, under mere executwve orders of Government, to submit 
to the presence of a police officer at the interview between him and his counsel or to 
such police officer’s taking down shorthand notes of the instructions between the 
party and the vakıl, obviously for mtrmatıng the instructions to the superior officers.. 
I, therefore, direct the Superintendent, Central Jal, Cuddalore, to allow the peti-- 
tioner to have interviews and give instructions to his counsel for the purpose of his. 
Criminal Appeals without the presence of any police officer, and without his instruc- 
tions being taken down ın shorthand and subject only to the restrictions imposed. 
by rule 430 of the Madras Jail Manual and any other law or rule applicable to the 
case. A jazl officer 1s quite different from a police officer Many a jail officer drafts 
jail appeals for prisoners Jail officers do not also represent the other side in criminal 
appeals. “Jail custody”? and “ police custody” are, it is well known, quite 
different. ‘That ıs why the petitioner objects to the presence of a police officer 
while not objecting to that of a ?azi officer. 


In view of my granting the prisoner’s first request, there 1s no need to grant 
his second request which 1s only an alternative one. 


VS Petition allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR JusTICE VISWANATHA SASTRI 


Sadhu Laxmi Sundaramma Appellant 
0 
Sadhu Suryanarayana . Respondent. 


Hindu Law—Marriage—Obligation of father to marry has daughter— Money expended on daughter’s marriage - 
by the mother, if can be recovered from the father 


A Hindu father 1s under no legal obligation to get his daughter married and a wife who has- 
expended money on their daughter’s marriage 1s not entitled to recover it from her husband. The- 
obligation to defray the expenses of the marriages of his sons and daughters 1s cast by the Hindu Lay- 
upon a father only if there 1s any joint family property ın his hands and not ın other cases 


Sundari Ammal v Subramama Iyer, (1902) IL.R 26 Mad 505 and Seshammal v Mumswamé 
Mudalıar, (1897) 8 MLJ 105, followed 
Subbayya v. Anantaramayya, (1928) 57 MLJ 826 ILR. 53 Mad 84, considered 


Appeal against the decree of the Court of the Subordinate Judge, Guntur, 
in A.S No. 242 of 1945, preferred against the decree of the court of the District. 
Munsıff of Narasaraopet, m OS. No. 411 of 1944. 


Vepa P. Sarath: for Appellant 
R. Bhimasankaram for Respondent. 
The Court delivered the following 


Jupcment —This is an unfortunate dispute between a wife and her husband, 
appellant and respondent respectively in this second appeal. The spouses have- 
been living apart since 1936 owing to misunderstandings and their three minor 
daughters Have béen living with the mother since then. The wife sued her husband 
and obtained a decree for the maintenance of herself and her children. The eldest 
daughter though a minor, attained marriageable age In 1942 and was got marriedi 
“— “——””———————————————————.—....- 
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by the mother, the father having taken no interest in the affair. The suit out of 
which this second appeal arises was filed by the wife against her husband for the 
recovery of a sum of Rs 1,000 stated to have been spent by her ın connection with 
the marriage of the daughter The suit was decreed by the District Munsiff On 
appeal the learned Subordinate Judge held that though the wife might have spent 
Rs 1,000 in connection with the marriage, she could not recover ıt from her hus- 
band, he being under no legal obligation to get his daughter marred. The wife 
has therefore preferred this second appeal 


In Sundar. Ammal v Subramama Atyar:, Davies and Bhashyam Aiyangar, JJ., 
held that a Hindu father was under no legal obligation to get his daughter married, 
and that a wife who expended money on her daughter’s marriage m circumstances 
like the present, was not entitled to recover it from her husband The learned 
Judges followed an earler decision of a Bench of this Court in Seskammal v. 
Mumswamt Mudahar? which held that a Hindu father was under a moral but not 
a legal obhgation to get his daughter married In Subbayya v Anantaramayya* 
Ramesam, J , referring to these decisions observed, 


“In those cases it does not appear that the father was a member of the jomt family or had ances- 
tral property The cases were discussed on the footing of the general obligation of a father to maıntaın 
or marry his daughter and it was held that the father was not under an obligation to marry his daughter. 
On the other hand, ıt may be said that at least among Brahmins and Vaısyas with whom pre-puberty 
marriage 1s compulsory as a religious injunction, the father is legally bound to marry his daughter ” 
It may not be possible to support this last observation of the learned Judge on the 
grounds stated by him, because as the combined result of Act XIX of 1929, modern 
economic conditions and a widespread disapprobation of infant marriages, pre- 
puberty marriages, are now rare even amongst Brahmins and Vaisyas But this 
is not to say that the old family ties have snapped or that parents have ceased to 
regard the marriage of their daughters as their responsibility In the latest edition 
of Mulla’s Hindu Law (page 530), it 1s stated that the decision ın Sundar: Ammal v. 
Subramania Âtyar', requires reconsideration, without, however, stating any reasons 
for that opinion, beyond a reference to Subbayya v Anantaramayya®, which, however, 
dealt with the hability of joint family property to meet the expenses of the mart lage 
of the daughters of the family It has now been authoritatively held by the Judi- 
cial Committee that ın the case of an unmarried daughter, 


“ her right to maintenance and marriage expenses out of yomt family property ısın heu of a 
share on partition , a provision should accordingly be made for her marriage expenses ın the decree 
(for partition) ”, Rajagopata dıyar v Venkatarama Arya: 4 
Where however, there 1s no yomt family property, 1s the father under a legal obli- 
gation to have the marriage of his daughters performed or 1s the duty merely a 
moral one as decided by this Court? It is true as pointed out by Mr Vepa Sarathi 
for the appellant, that popular sentiment might not wholly endorse the view taken 
by the two decisions of this court already cited and a learned Bengal lawyer of the 
orthodox school has expressed his dissent from the decisions of this court in strong 
language Sırcar on Hindu Law, 6th edition, pages 151 and 155 It is true that 
according to the Hindu law-givers, marriage 1s a necessary samskara for a Hindu 
girl of any caste On this point it is unnecessary to refer to the texts of Hindu 
Law which are all assembled ın the admirable judgment of Krishnaswam1 Aiyar, J, 
in Kameswara Sasir v Veeracharlu®. Marriage, though primarily a sacrament, 
also partakes of the character of a contract according to the view of Hindu legists. 
The Mitakshara even provided a remedy by way of restitution of moneys paid 
and expenses mcurred with interest thereon, if the marriage fell through owing 
to the default of any of the parties. see Yagnavalkya, Chapter I, verse 65 and 
Mıtakshara 11-11-26 to 28 ; Balu Bhat Hıralal v. Nana Bhai Bhagu Bhaı5. 


The appellant’s learned advocate relies on the well-known passage of Yagna- 
valkya (1-53-64) in support of his argument that it 1s the imperative duty of the 
Oe rou, 


1. (1902) 26 Mad 505 4- (1947) 2 MLJ 37 (PC) : 
2 (1897)8MLJ 105 5- (1910) zo MLJ 855. İL.R. 34 Mad. 
3 (1928)57MLJ 826 ILR 53 Mad.84 422. 
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father to get his daughter married before she attains puberty. The passage 1s 
as follows. 


“ The father, the paternal grandfather. the brother, a Sakulya or members of the same family, 
the mother likewise, ın default of the first, the next ın order if sound ın mind, 1s to'gıve a damsel in 
marriage , not giving becomes tainted with the sin of causing miscarriage at each of her courses , 
in default however of the (aforesaid) givers let the damsel herself choose a suitable husband ” 


The order of guardianship ın connection with the marriage of a minor girl given 
above 1s confined to the giving of the girl ın marriage, where ceremonial competency 
is requisite for the person giving away the girl in marriage The dire spiritual 
penaltıes—fantastıc though they might appear to modern munds—attaching to 
the omission to give a girl in marriage before puberty, is said to be 
indicative of the peremptory nature of the duty cast upon the father But then 
not merely the father but even other relations are subject to the same penalty under 
the text above cited and ıt can hardly be supposed that a man is under a legal 
obligation at the present day to have the marriages of all his female relations 
suitably performed, even though the parents neglect their duty ın this respect. 
There 1s also reason to believe that in Vedic times adult marriages were common 
and some of the hymns cited ın connection with the marriage ritual would be singular- 
İy ınapt to consecrate the union of spouses who have not attained puberty. It 1s 
only in the age of the Sutra writers and smritikars that pre-puberty marnage of 
girls came to be insisted upon Even these writers give the girl a right to choose 
a husband for herself if she remained unmarried for three years after attaining 
puberty —Manu, Chapter IX, verse go ; Bodhayana, IV-ı, 14 The text of Yagna- 
valkya cited in the beginning of this paragraph does not therefore support the 
appellant to the full extent of his argument. At best it lays a moral or spiritual 
duty or obligation on the father 


It is next pointed out that a Hindu 1s under a legal obligation to maintain 
his wife, his minor sons and unmarried daughters whether he possesses any yomt 
family property or not ‘This 1s a matter of personal obligation but it ıs doubtful 
whether this obligation extends beyond providing food, raiment and residence 
and under modern conditions, some measure of education, conformably to the 
status, social position and financial resources of the family Mr Vepa Sarathi 
would extend this obligation to the provision of expenses for the marriage of a minor 
daughter as well, on the strength of a decision of Horwill, J , in Rahıma Bibs v. 
Sharfuddint The learned Judge there held that the principle underlying section 
68 of the Contract Act applied to the marriage expenses of minor Hindu girls and 
extended the same reasoning to the marriage of a minor Muhammadan girl. 
{ am not sure whether the marriage of an infant girl can be brought under 
the head of “necessaries”? Marriages arranged for infants sometimes serve 
to empkasıse the blessedn. ss of the smgle state and m many cases the marriage 
of an infant girl is a leap in the dark so far as the girl herself1s concerned Marriage 
expenses would not come under the head “ infant’s necessaries”? under the English 
law on which section 68 of the Contract Act is modelled. It is true that ‘‘ neces- 
sarıes” under section 68 of the Contract Act have not been confined by the decisions 
to such things as are necessary to the support of hte, but have been extended to 
the other needs of a person appropriate to the station in lıfe which he or she occupies. 
The incurring of expenditure for the performance of a moral and social, if not 
legal duty, cast on the minor which ıt would have been scandalous or improper 
to omit, might also be brought within the terms of section 68 of the Contract Act, 
as held by Horwıll, | Be this as it may, the claim for rermbursement ın this 
case 15 not against the estate of the minor but personally against her father and 
section 68 of the Contract Act would not thereforeapply Under section 69 of the 
Contract Act, the appellant must show that the respondent was bound in law to 
pay for the expenses of his daughter’s marriage, which the appellant, as a person 
ınterested ın the payment, incurred out of her own funds. The interest contem- 
plated by section 6g 1s an interest resting on the apprehension of some pecumary 
loss, inconvenience or detriment and not an mterest based on grounds of mere 
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sentiment or moral or social obligations Section 70 of the Contract Act would 
also not apply to the present case It 1s not in every case where one person 
pays or spends money which should have been paid or expended by another that 
an obligation to repay arises : 

“ "The question is not to be concluded by nice considerations of what may be fair and proper 
according to the highest morality To support such a suit there must be an obligation, express 
a 5 to repay”” Ram Tuhul Singh v Bisseswarlal Sahoo1, quoted ın Man Mohan Das v Janaki 
It 1s true that the decisions of this court in Sundar, Ammal v. Subramama Azar’ and 
Seshammal v. Munıswamı Mudalıar* do not state any reasons for the conclusion reached 
by the learned Judges I cannot however, sitting as a single Judge, ignore them 
on that ground or presume that the considerations I have adverted to above were 
not present to the minds of the learned Judges who decided those two cases In 
the present case, there 1s no averment, evidence or issue about the existence of any 
joint family properties ın the hands of the defendant out of which the daughter could 
legally claim payment of her marriage expenses on the principle of the decision ın 
Subbayya v Anantaramayya® The claim had been rested only on the personal legal 
obhgation of the defendant which extends to the maintenince of his wife and minor 
children under all systems of law The obligation to defray the expenses of the 
marriages of his sons and daughters ıs cast by the Hindu Law upon a father only 
if there 1s any yomt family property ın his hands and not in other cases. I am bound 
by the decisions of this court though they lead to results which I may privately 
regret. 


The defendant 1s a member of the legal profession and has paid a sum 
of Rs 500 irrespective of the legal merits of the controversy. This attitude is 
commendable so far as it goes, but I cannot help expressing my regret that ıt was 
not found possible to make a further concession to the unlucky wife and daughter 
in question especially when the husband has taken a second wife and the estrange- 
ment between him and his first wife and his children by her has become complete. 


The second appeal 1s dismissed, but there will be no order as to costs either in 
this or ın the lower appellate Court 


No leave 
V.S Appeal dismissed* 


IN THE HIGH COURT OF JIDICATURE AT MADRAS 


PRESENT :—Mr Justice Mack 


S Muhammad Kusoof Maricar . Pettoner” 
0. 
K Subramanian Chettiar and others Respondents 


Cıwl Procedure Code (V of 1908), sections 16 and 20—JFurtsdiction—Test—Agreement at Karaikal to 
sell ammoveable property ın Tıruchırapallı and receipt of advance—Suit in Tıruchırapallı Court for specific 
performance of agreement and possesston—Maintainability 


The criterion for jurisdiction is whether the defendant owns property ın the jurisdiction of the 
Court ın which the suit is filed and whether the suit sought to be filed against him 1s to obtain rehef 
respecting such property 


When a non-resident foreigner owns property within the jurisdiction of an Indian Court and 
enters into a contract regarding that property, no matter where such a contract 1s entered into, the 
Indian Court clearly has jurisdiction to try that suit by reason of the ummoveable properties being 
situate within its jurisdiction Hence, where a suit for specific performance of an agreement entered 
ınto at Karaıkal for the sale of a building ın Tiruchirapalli District and for possession is filed ın the 
Tıruchırapallı Court, that Court clearlv has jurisdiction to try that suit 








ı (1875) LR 21A 191 (PC) 3 (1902) 26 Mad 505 

2 (1945) 1 MLJ 97 LR 721A 39. 4 (1897) 83MLJ 105 
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Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the Order of the Court of the Subordinate Judge, 
Tiruchirapalli, dated 5th April, 1948, in OS No 208 of 1947 


C A. Seshagın Sasin for Petitioner. . 
T. M. Venugopala Mudahar for Respondent 
The Court delivered the following 


JUDGMENT —A simple point of jurisdiction 1s raised in this petition by the 
first defendant, a permanent resident of Karaikal, who was sued in the Court of 
the Subordinate Judge of Tiruchirapalli by the plaintiff ın the followmg circum- 
stances The plaintiff alleged that he and the first defendant entered into an 
agreement at Karaikal on 7th August, 1947, by which the latter agreed to sell a 
building he owned in Manapparaı ın the Tiruchirapalli district to the plaintiff 
for Rs. 13,250, that he paid the first defendant an advance of Rs. 2,000 and that 
it was agreed that the first defendant should come to Manapparaı and complete 
the conveyance and get ıt registered ın the local Registrar’s office The suit was 
filed for specific performance of contact and also for recovery of possession The 
plea of jurisdiction taken on behalf of the first defendant was that as a non-resident 
foreigner resident in the French territory of Karaikal he could not be sued in the 
Tiruchirapalli Court The learned Subordinate Judge held that the Tıruchıra- 
pal Court had jurisdiction both under section 16 and section 20, Civil Procedure 


Code. 


The learned advocate for the petitioner 1s unable to cite any authority for the 
position that in the circumstances the Tiruchirapalli Court had no jurisdiction. 
I should have been surprised if he could adduce any authority to support it His 
main argument ıs that this suit 1s essentially one zn personam and that no non- 
resident foreigner can be sued in an Indian Court. This may be so but not if 
the non-resident foreigner 1s possessed of ımmoveable property ın the jurisdiction 
of the Indian Court and this property 1s the subject-matter of the suit A subtle 
distinction is sought to be drawn between a suit for land and a suit for a specific 
performance of a contract relating to land which it is urged is an action zn personam 
Reliance 1s placed on P M A Velhappa Chettiar v Saha Govinda Doss}, a Full Bench 
decision of five Judges That was a decision as regards the scope of clause 12, 
Letters Patent and whether the High Court ın its ordinary original cıvıl jurisdiction 
could try a suit for specific performance of contract to sell made in Madras relating 
to property ın the Chittoor district The finding was that such a suit was not a 
suit for land within the meaning of clause 12 of the Letters Patent. That decision 
affords us no assistance ın determining this issue of jurisdiction Under the proviso 
to section 16, Civil Procedure Code, a suit to obtain relief respecting, or compen- 
sation for wrong to, ımmoveable property held by or on behalf of the defendant 
may, where the relief sought can be entirely obtained through his personal obedi- 
ence, be instituted either ın the Court withm the local lımits of whose jurisdiction 
property 1s situate ” The criterion for jurisdiction 1s whether 
the defendant owns property ın the jurisdiction of the Court and whether the suit 
sought to be filed against him is to obtain relief respecting such property. There 
can be no doubt whatsoever that the relief sought for ın this suit is one respecting 
this building in Manapparai which was the subject-matter of the contract entered 
into at Karaikal It ıs argued that section 16 to section 20 of the Civil Procedure 
Code does not apply to non-resident foreigneis, who cannot be sued zn personam 
but when the non-resident foreigner owns property within the jurisdiction of an 
Indian Court and enters into a contract regarding that property, no matter where 
such a contract 1s entered into, the Indian Court clearly has jurisdiction to try 
that suit by reason of the immoveable properties being situate within its jurisdiction. 
The learned Subordinate Judge was quite correct in repelling this plea of want 
of yurisdiction 


The petition 1s dismissed with costs 
V.S —— Petition dısmıssed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mr Justice BASHEER AHMED SAYEED 


M Nataraja Mudalıar Petitionei * 
U. 
Ponnu Kannammal Respondent 
Presidency Small Cause Courts Act (XV of 1882), section 38, and Presedency Small Cause Courts Rules 


Madras), Order 41. rule 7 (6)—New tral application—Findings of trial Court not supported by evrdence— 
-Proper course is to order fresh hıal and not dismiss tt ın limine 


When any Court fails to appreciate a question of fact which is vital for the determination of the 
yssue in the suit, ıt must be considered to be an error in law 


Whenever it 1s found that the findings of the trial Court are not supported by the evidence and 
are such as to justify intetference ın revision, the proper course foi the Full Bench of the Court of 
Small Causes would be to send back the matter to the trial Couıt for fresh trial and decision 
according tolaw Its jurisdiction is not always confined to questions of law alone 


Petition under section 115 of Act V of 1908, praying that the High Court will 
‘be pleased to revise the Judgment and Order of Small Cause Court, Madras, 
dated 6th January, 1947, ın NTA No 329 of 19461n S No 2540 of 1946 


S. Ramachandra Aıyar for Petitioner. 
1. S. Purushotham for Respondent 
The Court delivered the following 


TUDGMENT.—İn this revision petition the main point that arıses for consideration 
is whether the learned trial Judge who decreed the suit against the defendant had 
committed an error of law ın not having adverted himself to the available records 
on file in the suit, viz , the vakalat and the plait, when coming to the conclusion 
-as to whether Exhibit D-1 ın the suit did or did not contain the thumb impression 
of the plaintiff. 


The suit was for the recovery of the sum of Rs 200 being the balance refundable 
from out of a sum of Rs 300 entrusted to the defendant by the plamtıf The 
defendant denied having had any transaction with the plaıntıff and denied hability 
"to refund any amount to the plaintiff The decision ın the case rested mainly 
upon the oral evidence of the plaintiff and the defendant The lower Court believed 
the version of the plaıntıff and decreed the suit for the sum of Rs 112-13-0 While 
believing the version of the plaintiff, the trial Court did not take into consideration 
.an important circumstance which mılıtated against the credibility of the evidence 
of plaintiff, v2z , that while the plaıntıff had affixed her thumb impression to Exhibit. 
D-1, a counterfoil of Exhibit P-2, a receipt issued for the sum of Rs 84-11-0 by 
the Co-operative Credit Society, she denied the fact of her thumb impression zn 
toto This further ınvolved the question as to whether the transaction with the 
said Co-operative Credit Society was directly done by the plaintiff or 1t was arranged 
for by the defendant on behalf of the plamtiff A proper determination of this 
fact was very vital to the decision in the suit as to who was speaking the truth. "The 
learned trial Judge failed to appreciate this question of fact involved ın the case ın 
the legal manner 


The learned Counsel for the petitioner urges that this failure on the part 
of the learned trial Judge constitutes an error of law He contends that in so far 
.as the decision of the suit depended upon the acceptance of the oral testimony 
-of either the plaıntıff or the defendant, ıt was mcumbent upon the learned trial 
_Judge to find out whether the plaintiff’s version was true or the defendant’s version 
was true, and particularly so with reference to a definite circumstance which was 
brought to the notice of the judge, wz , the denial by the plaintiff of the fact of having 
put her thumb impression on Exhibit D-1 If the learned trial Judge had only 
.compaled the thumb impression of the plamtiff on Exhibit D-1 with her thumb 
impression on the other documents available to him on the file, ıt was just possible 
&hat the learned trial Judge would have come to the conclusion that the evidence 
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of the plaintiff was not worthy of credence There 1s considerable force in this 
contention 


As already observed this fact as to whether ıt was true or not that the plaintiff 
put her thumb impression on Exhibit D-1 was of vital importance, ın determining 
as to who was speaking the truth ın the case The trial Judge ought to have apphed 
his mind to this relevant circumstance before he made up his mind to believe one- 
of the versions In so far as the learned trial Judge has failed.to perform this duty 
and has simply contented himself by saying that he had no means of verifying: 
whether the thumb impression appearing in Exhibit D-ı was really that of the 
plaintiff or not, while actually ample means were readily available to him, he must 
be considered to have committed an error of law This error consists in that he- 
failed to determine the question of fact when it was vital to the decision ın the case. 
It will not be sufficient explanation, as contended by the learned Counsel for the- 
respondent, that the attention of the learned trial Judge was not drawn. to the 
existence or availability of the material on record to enable the required comparison. 
of the impressions ‘This view 1s supported by the decision in Sğezk Rahmat Hlahi 
v Mohamed Hayat Khan!. In that case their Lordships of the Privy Council have” 
defined what constitutes a question of law, and have also held that when any Court 
fails to appreciate a question of fact which 1s vital for the determination of the 
issue ın the suit, ıt must be considered to be an error of law The said decision 
has also discussed elaborately what exactly are the limits of the questions of law 
and questions of fact Following this decision, I feel that the learned trial Judge 
did fail ın his duty ın the appreciation of relevant evidence, which went to the 
root of the matter and 1 consider that there has been an error of law on his part 
which entitled the defendant to take up the matter before the Full Bench of the 
Court of Small Causes by way of a new trial application under section 38 of the 
Presidency Small Cause Courts Act and the rules framed thereunder. ‘This ground 
has been specifically taken in the application filed by the defendant before the 
Full Bench of the Presidency Small Cause Court But the Full Bench of that Court 
has summarily dismissed the application of the defendant without examining the 
question of law raised by the defendant Section 38 and rule 7 (2) of Order 41 of the 
Presidency Small Cause Courts Rules (Madras) m my opinion do cover the present 
case Such being the case, the Full Bench of the Presidency Small Cause Court 
was not justified m dismissing the application without going into the case. VVhen-- 
ever it is found that the findings of the trial Court are not supported by the evidence- 
and are such as to justify interference ın revision, as has been laid down by the- 
learned Judge in Kuppıah Chetti v Saraswats Ammal?, the proper course for the Full 
Bench of the Small Cause Court would be to send back the matter to the trial) 
Court for fresh trial and decision according to law It 1s to be seen from this deci-- 
sion that the jurisdiction of the Full Bench of the Presidency Small Cause Court. 
is not always confined to questions of law alone In view of what I have stated: 
above, I hold that the Full Bench of the Presidency Small Cause Court was not. 
right ın having dismissed the application i limine. I direct that the application: 
should be restored to file and dealt with according to law after notice to the partıes.. 


The petition 1s allowed with costs 
V.P.S —- Petiton allowed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT .—Mr JUSTICE VISWANATHA SASTRI 


Palla Sanyası . Appellant * 
0, “ 
Kayitha Guruvulu . Respondent 


Hindu'Widows’ Re-marriage Act (XV of 1856)—Sectzon 5—Scope and abblıcabılıly —Gift of Jewels 
o woman at a marriage subject to a custom of reverler to her husband’s family on her re-marrıage after her 
tusband”s death—Right of husband’s family to recover such a gift on the widow's re-marnage, if affected bp 
section 5 


ı (1943) L.R. yo TA 225. (1943)2MLJ 6o6(PC 2 (ıg41) 2 MLJ 571 
*SA.No 1840 of 1947 12th October, 1949. 
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Where accordıng to an accepted custom ın a particular community a woman who is presented 
with jewels by her husband’s family 1s bound to return them to the famıly of her husband if on her 
husband’s death, she re-marries, the gift to the woman at the tıme of the first marriage 1s not an abso- 
lute gift but one subject to the customary incidents attaching to such a gift and therefore section 5 
of the Hindu Widows’ Re-marriage Act would not affect the operation of the customary rule with 
reference to such gifts and they can be recovered by the husband’s family on the widow’s 
re-marrıag€ 

Appeal agaınst the decree of the Court of the Subordınate Judge of Rajahmundry 
ın A.S. No go of 1946, preferred against the decree of the Court of the District 


Munsıf, Rajahmundry, in O S No 63 of 1945 
B V Subrahmamam for Appellant 
M S Ramachandra Rao and M Krishna Rao for Respondents 
The Court delivered the following ° 


Jupcmenr —The first defendant ıs the appellant in this second appeal The 
plaintiff filed the suit out of which this second appeal has arisen for the recovery 
of certain jewels or their value from the first defendant His case was that his 
younger brother Pentayya married a lady by name Ramanna and that at the time 
of the marriage, the jewels now claimed were presented to Ramanna by the plamtiff 
out of his family funds Pentayya, the younger brother of the plaintiff, died ın 
October, 1943, and his widow Ramanna married the first defendant in or about 
May, 1944 Ramanna died on 17th December, 1944, having committed suicide. 
The present suit for recovery of the jewels presented by the plaintiff to Ramanna 
at the tıme of her marriage with Pentayya, the plaintiff’s younger brother, has 
been filed on the ground that according to the custom in the Golla community 
to which the parties belong, Ramanna was bound to have returned the jewels 
to the plaintiff on her re-marriage with the first defendant In other words, the 
plaintiff pleaded a custom ın the community that a woman who 1s presented with 
jewels by her husband’s family 1s bound to retuin them to the family of her husband, 
if, on her husband”s death, she re-marries There 1s an allegation to that effect 
in paragraph 5 of the plaint and an issue on this pomt has also been framed by 
the trial Court 


Evidence has been adduced as regards the custom in the community to which 
the parties belong P Ws 1 and 2 who are caste elders of the community and. 
P.W 4 as well as D Ws 2 and 4 all speak to the fact that on the re-marriage of a 
woman, the jewels presented to her by her first husband’s family, revert to that 
family This evidence has been accepted by both the lower Courts and I see no 
reason for holding that the custom pleaded has not been proved in the present. 
case Mr Subramaniam, learned Advocate for the appellant, argues that by 
virtue of section 5 of the Hindu Widows’ Re-marriage Act (Act XV of 1856) the 
custom pleaded cannot prevail against the provisions of that section He contends 
that by reason of section 123 of the Transfer of Property Act, there was an absolute 
gift of the jewels to Ramanna when they were delivered to her at the tıme of the 
mariage and therefore they were her absolute property at the time of her re- 
marriage On this hypothesis, he argues that her re-marriage would not affect 
her absolute title to the jewels by reason of section 5 of the Hindu Widows’ Re- 
marrıage Act The fallacy of the argument ıs that the original gift of the jewels. 
to Ramanna at the tıme of her first marriage was itself subject to the customary 
incidents attaching to such gifts, wz , that there should be a reverter of the property 
gifted to the husband’s family on the re-marrıage of the lady Therefore it could 
not be said that the widow had an absolute mterest ın the jewels presented to her- 
and that she was free to do what she liked with them even after her re-marrıage. 
The gift was subject to the customary incidents of the community and therefore 
section 5 would not affect the operation of the customary rule with reference to the 
gift in question For these reasons I hold that the conclusion of the Courts below 
1s correct and that this second appeal should be dismissed with costs. (Leave to. 
appeal ıs refused). 


K.G. —— Appeal dismissed 
93 
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“IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR. Justice RAGHAVA Rao. 


Rasa Goundan and another . Appellants” 
v 
Ramai Goundan Respondent. 


Madras Hindu Religious Endowments Act (IT of 1927), section: 44-B (2) (d) (mn), provso—Appeal 
agaist order of Collector under section 44-B, dismissed as withdrawn—Sutt unthin six months of such order 
.Jor declaration ın regard to the question already dectded—Marntarnability. 


An appeal against an order of the Collector acting under section 44-B of Madras Hindu Religious 
Endowments Act holding that the imam ın question consisted only of the melwaram was dismissed 
as withdrawn and within six months of that order the appellant therein filed a suit for a declaration 
that the nam constituted of both the melwaram and kudiwaram On a question of the main- 
tamabılıty of the suit, 


Held ‘The word “ decided” ın the proviso to sub-clause (11) of clause (a) to sub-section (2) of 
-section 44-B, roma face imports a decision on the merits and excludes, at any rate, an order 
dismissing an appeal as withdrawn and further the plaintiff in the suit cannot be said to be 
“““ agerieved ” by the order which is an order of his own solicitation and he cannot therefore 
-complaın of an act of his own doing 
Appeal against the decree of the District Court, Coimbatore, ın AS. No. 285 
“Of 1945, preferred against the decree of the Court of the District Munsıf, Tirupur, 
in OS. No 66 of 1944 


G. Chandrasekhara Sasin for Appellants 
R. V. Ramachandra Âıyar for Respondent 
The Court delivered the following 


JUDGMENT.—Within six months of an order of the District Collector dismissing 
-as withdrawn an appeal preferred by the respondent before me against an order 
-of the Collector acting under section 44-B of the Madras Hindu Religious Endow- 
ments Act holding that the inam in question consisted only of the melwaram, the 
respondent filed the suit out of which this second appeal arises for a declaration 
that the nam constituted of both the melwaram and the kudiwaram The appel- 
lants before me as defendants ın the suit contended inter ala as follows ın paragraph 
(6) of their written statement , 


“The plaintiff filed an appeal before the District Collector, Cormbatore, but did not press the 
appeal Therefore, there was no judicial order by the District Collector on the appeal petition as 
contemplated by section 44-B (2) (d) (1) of the said Act and the plaintiff had no reasons to be aggrieved 
and therefore the suit 1s barred by limitation since he cannot rely on the order of the District Collector. 
The cause of action alleged ıs not correct The plaintiff is not entitled to the remedy by way of suit 
and ıs clearly out of time ” 


The suit was decreed in the Courts below. 


The short and neat point taken for the appellants by their learned Counsel, 
Mr G. Chandrasekhara Sastri, is that the plaintiff cannot be said to be a person 
aggrieved, and that the District Collector cannot be said to have decided the” 
appeal, as these two words “ aggrieved ” and ‘“‘ decided ” used in the proviso to 
sub-clause (1) of clause (d) to sub-section (2) of section 44~B of the Act ought to be 
‘understood Says the learned Counsel, the plaintiff chose not to press the 
appeal to the District Collector which did not therefore go to a decision. That 
was a step which he took of his own free volition. The District Collector could 
not and did not therefore decide the appeal There was no need for him 
in fact and ın truth to go into the merits So asks the learned Counsel, how 
on earth can ıt be said that the plaintiff 1s a person aggrieved when the order 
-of which he 1s complaınıng 1s an order of his own solicitation procured by him on 
-an express invitation made by himself to the District Collector not to deal with 
the appeal but to dismiss ıt? Learned Counsel is, ın my opinion, perfectly right. 
The meaning of the word “ aggrieved ” as given ın the Oxford English Dictionary 
is “‘injuriously affected by the action of any one ”, and no one can ordinarily be 
allowed to complain of an act of his own doing. The word ‘decided’ prime 
_facie imports a decision on the merits, and its use in the relevant section of the 


a 
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relevant Act certaınly excludes, at any rate, an order of the kınd that we have 
before us 


Mr Ramabhadracharıar for the respondent has ın his usual, forceful and 
resourceful argument sought to surmount this obstacle in his way but not with success. 
He suggested first that in this form the contention was not raised in the Courts 
below He conceded however fairly and frankly that the written statement does 
raise the contention in this very form. Issue 2 was undoubtedly intended to cover 
the point, and although the pomt does not seem to have been raised in the Memo- 
randum of first appeal or argued before the lower appellate Court, it cannot be 
treated as abandoned The appellant’s learned Counsel ıs entitled therefore to 
raise ıt and I am entitled to entertain it here It was next submitted by Mr Rama- 
bhadrachariar on the analogy ofa Bench ruling of this Court in Cannanore Bank, Lid. 
v. Madhavi}, that ıf a person getting his claim petition dismissed as not pressed 
‘would be regarded as a person against whom an order is made within the language 
of Order 21, rule 63 of the Civil Procedure Code there 1s no reason why the plaintiff 
should not be treated as a person aggrieved within the language of the relevant 
provisions of the Madras Hindu Religious Endowments Act referred to above. 
Assuming the analogy to be otherwise well founded ıt fails certainly for the reason 
that the order under the relevant provisions of the Act must be an order ın an appeal 
decided by the District Collector which does not take ın a dismissal of the appeal 
on the ground that it 1s not pressed Reliance was also placed by the learned 
Counsel for the respondent on the authority of Ex parte Poulton and Son : In re Copy- 
right Acts?, ın support of his contention that his client may well be regarded as a person 
aggrieved I am not satisfied that the ruling has any application to the present 
case There under 5 and 6 Vict 45, section 14, which gives power to make an 
-order to vary an entry in the register of copyright under that Act upon the applica- 
‘tion of any person who shall deem himself aggrieved by any “ such entry ” the 
Court made an order varying an entry ın a register of copyright upon the applıca- 
tion of the person who had caused the entry to be made. Any person “who shall 
-deem himself aggrieved by any entry ın the register of copyright” 1s entitled under 
the statute there ın question to apply, whereas under the statutory provisions with 
which we are concerned here the person entitled to sue is a person aggrieved, 
de, actually aggrieved, not a person who merely shall deem himself aggrieved 


For the reasons indicated, ın the foregoing, the suit 1s not maintainable, and 
the second appeal must therefore be allowed but ın the circumstances without 
ecosts right through 


No Leave 
K G Appeal allowed. 


“ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT — MR Justic—E HORVVİLL AND Mr Justicc RAGHAVA Rao 


Shanmugam alas Muthukaruppan Appellant* 
0 
N 5 Radhakrishna Sarma and another Respondents 


Civil Procedure Code (V of 1908), Order 21, rule 16 and Order 34, 1ule 6—Appluation under Order 34, 
rule 6, by assıgnee-decree-holder— Maıntaınabılıiy— Regursıles— Proceedings ın execution of final decree, if should 
have been completed by actual delıvery— Assıgnee to bear profit and loss of iransactıon— Valıdıty of assıgnnent 


It 1s not necessary for the maintainability of an applıcatıon under Order 34, iule 6, Civil Procedure 
Code, that the proceedings ın execution of the final decree should be completed by actual delivery 
of the property sold ın execution to the auction-purchaser All that Order 34, rule 6, requires 1s that 
the net proceeds of any sale held under rule 5 should be found insufficient to pay the amcunt due to the 
plaintiff Ifthat condition is satisfied the application under Order 34, rule 6, becomes maintainable 


——ı 








ı (1941)2 MLJ 956 ILR 1942 Mad 2 (1884)LJ QB 320 
336 (FB) 
* Appeal No 45 of 1946 roth March, 1949 
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There are no words of restriction or exclusion to be found ın rule 6 of Order 34 as would justify 
the contention that the right to apply under Order 34, rule 6, Civil Procedure Code, 1s peculiar or 


0 to the orıgınal plaintiff in the mortgage action and does not avail an assignee from the plaın-- 
1 


The mere fact that under the assıgnment deed, ıt was stated that the assıgnee was to bear the- 
profit and loss of the transaction would not make ıt ınvalıd as being a mere right to litigate and not. 
transferable under section 6 (e) of the Tiansfer of Property Act 


Rajamanickam Chetty v Abdul Halim Sahab, (1941) 1 ML J 22, distinguished 


Appeal against the decree of the Court of the Subordinate Judge of Mathura, 
dated the 24th day of October, 1944, and passed in E A. No 106 of 1944, in O SB: 
No 139 of 1926 


FE S. Ramabhadra Atyar for Appellant 
R V Srınwasa Atyar for Respondents 
The Judgment of the Court was delivered by 


Raghava Rao, 7 —The facts of the application under Order 21, rule 16 and. 
Order 34, rule 6, Civil Procedure Code, out of which this appeal arises, are as. 
follows :— 


The appellant here was the second respondent to the application in the Court 
below, while the 1st respondent here was the applicant there The application 
prayed that the assignment ın favour of the applicant of rights under the final decree 
ın a mortgage suit, O. S No 139 of 1926, Sub-Court, Madura, by the decree~ 
holder therein, may be recognised, and that a decree may be passed against the 
first judgment-debtor, the father of the second personally and against the joint 
family assets of the two defendants for Rs 34,538-14-11, bemg the unrealised 
balance still outstanding after the sale ın execution of the final decree ın the suit. 
The assignment relied on as the basis of the application was one effected by the 
original decree-holder after the confirmation of the execution sale under the final de- 
cree. The deed of assignment 1s filed as Exhibit P-1 and ıs dated 26th January, 1943. 
It provided that the profit and loss incidental to the assignment was to be the assignee’s 
own. concern and described the first item of the B schedule attached to ıt, which 
1s the item with which we are concerned ın this appeal, as the right to obtain a 
personal decree against defendants 1 and 2in O S No 139 of 1926, Sub-Court, 
Madura, as per the mortgage decree already passed therein, after giving credit 
to the sum of Rs 11,100 realised by the auction sale of the properties comprised 
in the mortgage decree The respondents to the applıcatıon resisted 1t—the first 
respondent, the father of the appellant before us, contending that the assignment 
in favour of the petitioner was inoperative, being a benam1 transaction unsupported 
by consideration, the second respondent, the appellant before us, contending 
that the decree was liable to be scaled down under Madras Act IV of 1938 and that 
if that was done, no further amount would be found due. The Principal Sub- 
ordinate Judge of Madura, who tried the application, raised two points for determi- 
nation . (1) whether the assignment 1s true and valid ; and (2) whether the second 
defendant ıs entitled to have the decree scaled down He found on both the points 
in favour of the petitioner and allowed the application Agaimst this order the 
second respondent in the Court below has preferred this appeal 


Both the pormts have been reiterated before us ın appeal by Mr. K S Rama- 
bhadra Ayyar, the learned advocate for the appellant, with the emphasis and 
exhaustiveness characteristic of hım The learned advocate also raised a further 
point of the unmaintaınabılıty of the application out of which this appeal arises, 
to which we shall in detail refer ın the sequel. 


On the first of the points, the learned Subordinate Judge m the Court below 
held that ın spite of the madequacy of the consideration for the assignment as 
found by him which was apparently the only circumstance pressed before him ın. 
connection with this pomt—the assignment could not be regarded as necessarily 
nominal and consequently inoperative We accept his finding. On the second 
of the points the learned Subordinate Judge observes that admittedly the first defen- 
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dant 1s not an agrıculturıst within the meanmg of Madras Act IV of 1938 and 
holds that under section 6 of the Act the second defendant, his son, must also be 
deemed a non-agrıculturıst Agaimst this view of the learned Subordinate Judge 
it ıs contended by Mr Ramabhadra Ayyar firstly that it 1s very material for the 
‘decision of this latter pomt to know whether the first respondent was assessed in 
his individual capacity or as manager of the joint family of which his son 1s a member, 
and that in the absence of proof that the assignment was ın the latter capacity, 
the disqualification attaching to the father under proviso (a) to section 3 of the 
Act would not extend to the son In support of this contention he cited fajoo v. 
Palamappa GChetharl It ıs next contended by him that the burden of proving 
the facts required by the proviso to the section lay upon the creditor. İn support 
‘of this submission he cited Persasamı Pillar v Swatha Pilla? We have come to 
the conclusion that both the contentions must be negatived. The first was not 


a point raised in the lower Court, and the second bears no force in view of the 
-admıssıon made in the lower Court 


In addition to these points raised in the Court below, which, as we have 
held were rightly decided by the Court below, there is a new point taken in appeal 
before us by Mr Ramabhadra Ayyar, namely, that the application itself was 
unmaıntamable under Order or, rule 16, as well as under Order 34, rule 6, 
“Civil Procedure Code, under which it was presented Under Order 21, rule TÖ, 
‘Civil Procedure Code, it has, counsel urges, no legs to stand upon, because that 
provision of the Code presupposes an executable decree, whereas hereafter the 
execution of the final decree no personal decree has yet come into being. It 1s 
wnnecessary for us to deal with the merits of this submission, as the learned 
advocate for the respondents accepts the position and urges the maıntamabılıty 
«of the application only under Order 34, rule 6, Civil Procedure Code 


Mr. Ramabhadra Ayyar contends that under Order 34, rule 6, Civil 
‘Procedure Code, it 1s equally unmaıntaınable, because, firstly, till proceedings in 
execution of the final decree are completed by actual delivery of the property 
sold in execution to the auction-purchaser the provision of Order 34, rule 6, 
‘Civil Procedure Code, cannot be invoked ; secondly, the mght to apply under 
that provision 1s peculiar and personal to the original plaintiff ın the mortgage 
action and does not avail an assignee from hım ; thirdly, the right sought to be 
transferred by Ex P-ı ıs a mere right to litigate, rather, as counsel put it, a 
«ight to gamble ın litigation, and ıs not validly transferable under section 6 (e) 
of the Transfer of Property Act, and fourthly, the application fora personal 
«decree 1s contrary to the terms of the High Court’s decree, dated 25th September, 


1936, passed in the appeal preferred agamst the revised preliminary decree, 
dated 25th September, 1933 


As regards the first of these grounds, ıt ıs sufficient to say that there is ro 
"warrant for the 1mportation into the Rule of the condition contended for by the 
advocate for the appellant That would be to re-write the enactment which 1s 
none of our business and not to construe it, which is all our function All that 
Order 34, rule 6, Civil Procedure Code, requires 1s that the net proceeds of any 
sale held under rule 5 should be found msufficient to pay the amount due to the 
plaintiff. İt is not disputed that that condition is satisfied ın the present case. 


With reference to the second of these grounds, we are of opinion that although 
rule 6 does only use the word “ the plamtıff” that does not mean that an assignee 
“from the plaintiff cannot have the rıght to apply under that rule There are no 
‘words of restriction or exclusion to be found in the rule such as would justify the 
-contention urged Moreover, the mortgage suit 1s-obviously pending at the stage 
-contemplated by the rule, and Order 22, rule 10, Civil Procedure Code, can well 
-govern the case of a devolution of interest like the one involved in Ex Per. 
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. The third of the grounds too 1s, in our judgment, devoid of substance. The 
case reported ın Rajamanıckam Chetty v. Abdul Halım Sahib’, which is relied upon 
by the learned advocate for the appellant, enunciates no principle that can assist 
the appellant , nor does it bear any parity or parallel to the facts of the case before 
us, except that there also the deed of assignment said that the assignee was to bear 
the profit and loss of the transaction—which 1s not a material pomt of analogy 
that attracts the decision All that 1s ruled ın and by that case is that there cannot 
be an assignment of a suit which, has been filed for the purpose of recovering damages 
either ın contract or ın tort, but that it 1s lawful for a plaintiff in such a pending 
suit to assign the benefit which he may obtain under the decree to be passed ın the 
suit, that that does not however give the assignee the right to interfere ın proceed= 
ings in the action ‘There 1s another case also cited by the learned advocate, 
V.P R V. Chockaltngam Chetty v Seethar Ache and others*, which 1s, we think, likewise 
not ın pomt ‘The observation in the judgment of the Privy Council delivered 
by Sır John Wallis ın that case which 1s relied upon 1s at page 34 and runs in these 
terms 

An” Sales by an Official Assignee of lands ın possession of alienees from an insolvent 
are, ın substance if not ın form, nothing more than sales of the right to htigate, and, assuming that 
they do not come within the prohibition in the Transfer of Property Act, against the transfer of a 


mere right to sue—which has not been contended—they are open to the same objection and ın their 
Lordships’ opinion are strongly to be deprecated ” 


The irrelevancy of the citation 1s too obvious to need any elaboration. 


The fourth of the grounds urged 1s, of course, a new point not raised ın the 
lower Court, no question of the unmaıntaınabılıty of the application having been 
at all raised there. ‘The record does not disclose any relevant facts proved to show 
how or where exactly the contravention of the High Court’s decree lay Nor 
does ıt appear possible for us to hold that any irregularities in the matter of the- 
execution sale already held, on a proper holding of which only it is contended. 
that the rıght to apply under Order 34, rule 6, Cıvıl Procedure Code, arises 
can be ripped open collaterally without proper proceedings independently taken, 
to set aside the sale—which apparently there have not been ın the present case 


In the result the appeal fails and ıs dismissed with costs 


This appeal having been posted this day for bemg mentioned, the Court. 
delivered the following 


JUDGMENT —It is suggested by Mr Ramabhadra Ayyar that the expression. 
occurring m the decree “from family properties ” may be replaced by “from 
jomt family properties ” which is the expression used ın the judgment. There 
can be no objection to this suggestion which is accordingly accepted. The amend 
ment will be therefore carried out by the decree of this Court 


. The appellant will pay the court-fee due to Government. 
V s. — —-- Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR _ Justice HoRrwiLL 


Pati Banda Bharadrajulu . Petitrioner* 
0 
Pisipati Lakshmınarayana .. Respondent 


Civil Procedure Code (V of 1908), section 35-A—Compensatory costs—Condhtions necessary for awarding- 
—Exercıse of dıiscretion—İnterference by revtsronal Court. 


Before awarding compensatory costs under section 35-A, Civil Procedure Code, the Court has 
to satisfy itself that the claim was false or vexatious to the knowledge of the plaintiff, that the interests. 
of justice require compensatory costs to be awarded. and that the defendant had put forward hiss 
objection that the suit was false or vexatious at the earliest opportunity 
Ca a mm 


I. (1941) 1 M r J. 22. 2. (1927) 55. ML 88:ILR 6 Rang, 29 (PC)- 
#GRP No 106 of 1947. : 12th August, 1949. 
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Compensatory costs should be awarded with some caution , but a rewsional Court would be 
reluctant to interfere with the exercise of any discretion by the lowe: Court regarding costs, unless 
ıt has proceeded on some perverse, or at any rate some wrong considerations, or has disregarded the- 
ordinary rules ol law relating to the awardiug of costs 


Petition under section 25 of Act IX of 1887 praying that the High Court will 
be pleased to revise the deciee of the Cowt of the District Munsiff, Guntur, ın 
S G.S No. 401 of 1946 


K. Mangacharı for Petitioner 
N Subrahmanyam for Respondent 
The Court delivered the following 


Jupcment —This ıs a civil revision petition against the decree of the Principal 
District Munsiff of Guntur dismissing the plaintiff’s suit for arrears of rent and 
awarding to the defendant compensatory costs. 


On the merits there is httle that can be said. It 1s alleged that a reading of 
the judgment indicates that the learned District Munsiff approached the matter 
that had to be decided with some prejudice against the plamtiff It 1s, of course, 
clear that the District Munsiff held a very strong opinion that the conduct of the 
plaintiff had been reprehensible ; but that was an opimon that he was entitled 
to form after seeing the plaıntıff and the defendant in the box, examining the evi- 
dence, and hearing the arguments 


Compensatory costs should be awarded with some caution ; but a revisional 
Court 1s reluctant to mterfere with the exercise of any discretion by the lower Court 
regarding costs, unless ıt has proceeded on some perverse, or at any rate, some 
wrong considerations, or has disregarded the ordınary rules of law relating to the 
awarding of costs. Before awarding compensatory costs under section 35-A, 
Civil Procedure Code, the Court has to satisfy itself that the clarm was false or 
vexatious to the knowledge of the plaintiff, that the interests of justice require 
compensatory costs to be awarded, and that the defendant had put forward his 
objection that the suit was false or vexatious at the earliest opportunity The 
defendant filed an application for compensatory costs only on the day before the 
order was delivered , and so it can be said that he put forward his objection at 
the earliest opportunity only if ıt can be read into his written statement. It is not 
there in express terms; but reading the written statement as a whole, there can 
be no doubt that the defendant did mean to say that the claim of the plaintiff 
was false and that he knew ıt to be false That the claim was false to the knowledge 
of the plaintiff the lower Court clearly found I am therefore unable to find any 
cause for interfermg with the lower Court’s order 


The petition is dismissed with costs 


V.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR. İUSTICE PANCHAPAKESA AYYAR 
K. Vedanta Desikan . Pehtioner,” 


Criminal Procedure Code (V of 1898), sectton 544. and Criminal Rules of Practwe, rule 384— Summonıng 
of defence witnesses at Government expense— Matter of discreteon—Giving of reason Sor refusal-— Necessity 


The use of the word “may ” instead of “‘ shall ” ın section 544, Criminal Procedure Code, show* 
that summoning of defence witnesses at Government expense 1s discretionary and not mandatory. 
This is further emphasised by the words, ‘‘1f it thinks fit’? Rule 384 of the Criminal Rules of 
Practice not only makes ıt discretionary for the Magistrate to pay such batta, but lays down the limits 
within which alone the discretion can be exercised 


Magistrates will do well when refusing to summon defence witnesses at Government expense to 
give the reason for the order 


A a 


Ger No 1279 011940 20th October, 1 
(Cr R P. No. 1210 of 1949). , 1949 
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Where ın a prosecution for non-payment of sales tax, the Magistrate refuses to summon defence 
witnesses at Government expense, it cannot be said that the Court was wrong in iefusing to summon 
such witnesses at public expense ın these days of financial stringency 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Sub- 
Divisional Magistrate, Cheyyar, dated 3rd August, 1949, in C G No. 108 of 1948 


V $ Rangaswam Atyanga: for Petitioner. 
The Assistant Public Prosecutor (4 S Seoakamınathan) for the Crown 
The Court made the following 


ORDER —This 1s a petition to revise the order of the Sub-Dıvısıonal Magis- 
trate, Cheyyar, refusing the request of the petitioner, who 1s accused, in G G. 
No 108 of 1948, on the file of the Sub-Divisional Magistrate, Cheyyar, of the 
offence of failure to pay the sales tax due to Government, under section 15 of the 
Madras General Sales Tax Act, to summon defence witnesses at Government 
expense, and directing him to pay the batta of Rs. 140 required for the defence 
awitnesses he wanted to be summoned 


I have heard the learned counsel for the petitioner and the learned Public 
Prosecutor contra The learned Public Prosecutor strongly opposes this peti- 
tion 1: agree with hım The position m lawis clear Section 544 of the Criminal 
Procedure Code says, 

“ Subject to any rules made by the Provincial Government, any Criminal Court may, if əf 
thinks fit, order payment, on the part of Government of the reasonable expenses of any complainant, 
or witness attending for the purpose of any mquiry, tual or other proceeding before such Court 
under this Code ” 


It 1s significant that the word there used is “ may ”, not “ shall”, that 1s, discretionary, 
not mandatory The phrase “if it thinks fit” further emphasises this But the 
learned counsel for the petitioner relied on rule 384 of the Criminal Rules of Prac- 
tice for showing that it ıs mandatory That too will not help him = Firstly, the 
provisions of the Criminal Procedure Code will overrule any provision of the 
Criminal Rules of Practice, if there 1s a conflict Secondly, there 1s no conflict 
here Rule 384 says 

“ Subject to the provisions of rules 384-A and 384-B the Criminal Courts will pay, at the 
rates specified ın rule 387, the expenses of complainants and witnesses ın cases ın which the prosecution 
4s instituted or carried on by, or under the orders, or with the sanction of the Government, or of any 
Judge Magistrate, or other Public Officer, or when 1t shall appear to the Judge or Magistrate presiding 
over such Courts to be directly ın furtherance of the interests of public gustire , also in cases éntered ın column 5 
of the Schedule II appended to the Code of Criminal Procedure, as not bailable , and ın all cases in 


5 the uninesses are compelled to attend by a Magistrate under the provisions of Chapter XLVI of the 
ode. 


The Courts may make reasonable advances to witnesses compelled to attend to give evidence 
‘when such pre-payment ıs considered necessary ” 
None of the portions marked ın italics apply to this case The significant rele- 
vant portion 15 

“ when it shall appear to the Judge or Magistrate presiding over such Courts to be directly 
an furtherance of the interests of public justice ”’ 

That makes it not only discretionary for the Magistrate to pay such batta, but 
Jays down the lımıts within which alone the discretion can be exercised. 


I do not consider that, in this case, where a person was prosecuted, under 
section 15 of the Sales Tax Act, for the failure to pay the sales tax, the lower Court 
was wrong ın refusing to summon his costly defence witnesses at public expense ın 
these days of financial stringency. The discretion was used rıghtliy. This 
petitioner, who was said to be lable to pay the sales tax and thus augment the 
‘public revenues, wanted to diminish the public revenues by asking for his costly 
witnesses ın this bailable case, to be summoned at public expense, and his attempt 
was rightly nipped ın the bud ; he was not a pauper unable to pay the batta, and 
-he was unable to show any special reason also for the Government to shoulder 
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- a burden which should be normally his However, Magistrates will do well, when 
passing orders, refusing like this, to give the reason for the orders, namely, that they 
do not consider this spending of Government moneys in the particular cases to be 
im direct furtherance of the interests of public justice. That will prevent the putting 
of such petitions having no substande ın them With these remarks this petition 
is dismissed. 


V.S. Petztion dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—MR Justice FİORVVILL 


Kakumanu Pattabhiramayya .  Petttoner* 
0 
Mekala Mallareddi and others Respondents. 


Cıvıl Procedure Code (V of 1908), section 21—~Objection as to territorial yurisdiction—İf can be ratsed in 
execution Court 


The question of territorial jurisdiction could not be raised ın the executing Court. A person 
agaimst whom a decree has been passed ın a Court which had no jurisdiction, must raise the matter 
by way of an appeal or ın revision If he does not do so, he cannot raise the matter ın execution or 
by way of collateral proceedings 


Petition under section 115 of Act V of 1908 praying that the High Court 
will be pleased to revise the order of the Court of the Subordinate Judge, Guntur, 
dated 29th March, 1947,1n AS No. 330 of 1946 preferred against the order of the 

-Qourt of the District Munsiff of Narasaraopet, dated 18th September, 1946, ın 
E. P. No. 31 of 1946 ın Gokulapadu V. G No 5 of 1939 


M. Subrahmanya Sarma for Petitioner. 
Respondent not represented 


The Court delivered the following 


JupcMent —The appellant instituted a suitin a Village Munsiff’s Court which 
had no jurisdiction ; and a decree was passed. In execution, he sought to proceed 
-agaınst the property of the defendant. Various objections raised by the defendant 
to the execution of the decree were overruled and execution ordered to proceed. 
In appeal to the Court of Subordinate Judge, a question was taken as to the juris- 
diction of the Village Court; and it was held that since the suit was instituted 
in a Court having no territorial jurisdiction, the decree was a nullity and could 
not therefore be executed "The appeal was therefore allowed and the execution 
petition dismissed. 


In revision, various contentions have been raised The only argument of sub- 
stance 1s that the lower appellate Court was wrong ın holding that the decree was 
a nullity. The learned Subordinate Judge overlooked the provisions of section 21 
of the Civil Procedure Code, which says : 


“ No objection as to the place of suing shall be allowed by any appellate or revisional Court 
unless such objection was taken ın the Court of first instance at the earliest possible opportunity and 
in ali cases where issues are settled at or before such settlement, and unless there has been a consequent 
failure of justice ” 

As pointed out in Zamındar of Ettiyapuram v. Chidambaram Chetty the question of 
territorial jurisdiction could not be raised ın the executing court ; for a person 
against whom a decree has been passed ın a Court which had no jurisdiction must 
raise the matter by way of an appeal or in revision If he does not do so, he can- 
not raise the matter im execution or by way of collateral proceedings The lower 
appellate Court relied on a Calcutta decision which we have been unable to trace 
and on Sr Rajah Kotagır: Madhava Rao Bahadur v Papayya Rao? ‘This case was 





“ 


*CRP No 1685 of 1947. 26th August, 1949. 
ı. (1920) 39 MLJ 203 I.L.R 43 Mad 2 (1946) 1M.LJ 287: ILR. 1946 Mad. 
“675 (F.B.). 760. 
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one in whıch a Revenue Court passed a decree ın a case over which it had no Juris-- 
diction ; and ıt was held by the learned Judges of thıs Court that the decree of the 

Revenue Court was a nullity That case, however, can be distinguished from. 
the case under consideration, ın that section 21, Cıvıl Procedure Code, did 

not apply to that case as ıt does to this Seétion 21, Cıvıl Procedure Code, would: 
not render valid a decree passed by a Revenue Court having no jurisdiction in a 

matter that should have been brought ın a Cıvıl Court. Section 21 relates only- 
to matters which affect the territorial jurisdiction of Courts 


__ The petition is therefore allowed, the order of the lower appellate Court set 
aside, and the order of the District Munsiff of Narasaraopet restored. The res-- 
7 will pay costs to the petitioner ın this Court and im the lower appellate- 

ourt. 


V.S., - —- Petition allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR Justice KRISHNASWAMI NAYUDU 


. 


Adisesha Aıyar/ .. Appellant* 
0. 
Papammal, .. Respondent. 


Execution proceedings—Constructive res yudıcata—Servıce in earlier petition by affixture—No finding that” 
service was sufficeni—Cıwl Procedure Code (V of 1908), Order 5, rule 19 


The principle of 7es şudıcata should be applied cautiously to execution petitions. When a 
notice of an execution application 1s ordered by Court to be served on the defendant and the notice 
has to be affixed to the door of the dwelling house owing to the reported absence of the defendant, 
the Court must either declare ıt to be sufficient or order such service as it thinks fit, as 1t 1s ımperatıvely 
required to do so under Order 5, rule 19 of the Civil Procedure Code and 1n a case where it 1s sought. 
to apply the constructive principle of res judicata agamst the defendant, the omission of the Court to 
make such a declaration as enjoined by the Code is fatal 


Azhagappa Chettt v Ramanathan Chettar, (1933) 64 ML J. 629, followed 


Appeal against the order of the District Court, Cormbatore, dated the 27th. 
November, 1945, ın AS. No. 97 of 1945 preferred agaist the order of the Court 
of the District Munsiff, Dharapuram, ın E. P. No 160 of 1943 in O.S. No. 624 
of 1930 dated 6th December, 1944. 


T.V. Ramanatha Azar and K S. Ramamurthı for Appellant. 
T. R Srinivasan and S. Gopalarathnam for Respondent. 
The Court delivered the following 


Jupement.—The question for decision in this second appeal is whether- 
the second defendant (judgment-debtor) was precluded from raising her objection- 
to the attachment of the properties by reason of the orders made ın previous execution 
petitions, z¢., E P. No. 1661 of 1936 and E P. No. 1165 of 1940 on the file of the 
same Court ‘The appellant (decree-holder) obtained a decree in O. S No. 621 
of 1930 against the first defendant the mother of the and defendant 
for Rs. 480 and for costs and in E. P. No. 687 of 1933 applied 
for attachment and sale of certain properties. Some properties were sold in exe- 
cution of the decree and the decree-holder purchased the same. The first defendant, 
who is the mother, died some time in September 1936. E. P. No. 1661 of 1936 
was filed on ard November, 1936, for the balance of the decree amount and the 
mode ın which the assistance was sought ın the execution petition was to implead 
the second defendant who was her only daughter as her legal representative 
and for attachment and sale of the immoveable properties belonging to the first 
defendant and described in the schedule to the said petition. On this execution. 
petition notice was ordered to the second defendant for 5th December, 1936. The 
following endorsement appears on the petition : 





# A.A. A. O, No. 258 of 1946. 12th October, 1949. 
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“ Defendant 2 affixed VM attests LR of defendant ı to be added as defendant 2 Attach ' 
ıtemı D 2 absent L.R of D-1 addedasD-2 Attachitem 1 7th January, 1937. 
Initialed DM, 
5th December, 1936 ” 


I perused the endorsement in the original execution petition and I find that the 
order made by the learned District Munsiff was only “D 2 absent L. R. of D. 1 
added as D 2 Attach item 1.” The other endorsements are apparently made 
by the office Then in pursuance of that attachment sale papers were filed and 
sale notices were issued by the order of the learned District Munsiff dated 18th 

March, 1937, returnable on gth Apiil; 1937 On gth April, 1937, the order of 
“the learned District Munsiff was that ‘defendant absent, proclamation of sale 
on 6-7, and batta in three days”. There too an endorsement of the office appears. 
as “D. 2 respondent affixed. V. M. attests.” There was also an application 
taken by the decree-holder, E A. No 1080 of 1937 for permission to bid and set-off 
and this application 1s said to have been personally served on roth August, 1937 
and the thumb impression of the second defendant 1s stated to have been taken. On 
28th September, 1937, lot No. r was sold, the decree-holder himself purchasing, 
it and the sale was confirmed on 1st November, 1937 


Subsequently the decree-holder ın order to realise the balance still due under 
the decree, filed E. P. No. 1165 of 1940 for attachment and sale of the rights of 
the first defendant’s husband ın a usufructuary mortgage executed in his favour 
dated 28th October, 1911. In that execution petition as well notice was taken 
out to the second defendant and her thumb impression appears to have been 
affixed and the learned District Munsiff held that the service was sufficient. That 
execution petition was not however pressed and it was dismissed. 


The present execution petition No. 160 of 1943 was filed on 4th March, 1945, 
for recovery ofthe balance stıll due and for attachment and sale of the immoveable 
properties mentioned in the schedule. The objection to this execution petition 
was, among others, that the properties were not lıable to be attached as they 
were not the properties of the first defendant A plea of res judicata was raised by 
the decree-holder appellant that by reason of the earlier execution petition ıt was not 
competent for the second defendant to raise the question as the properties that were 
sought to be attached ın the present execution petition were attachedin E P. No. 1661 
of 1936 to which the second defendant was a party It may be stated that there 
is no dispute that the properties that were sought to be attached in the present 
execution petition were attached in E, P No 1661 of 1936 to which the second de- 
fendant was added as a party, but, the contention of the second defendant ıs that she 
had no notice of the execution petition No 1661 of 1936, that she was not properly 
served, and that therefore she was not bound by the decision in that execution 
petition. Both the Courts found ın her favour and the appeal 1s by the decree-holder. 


The learned counsel for the appellant argues that in so far as the order in 
E.P No. 1661 of 1936 was concerned, since it was made after notice was ordered 
to the second defendant even though there vvas no declaratıon, ıt must be held 
to be sufficient notice ın law, the notice having been affixed and the Court havin 
declared her ex parte, brought her on record and directed the attachment. The 
second contention is that ın any event the order in E P. No. 1165 of 1940, though 
the petition was dismissed, was made after notice to the second defendant was 
held to be sufficient and a declaration was made to that effect and as such by reason 
of E. P. No. 1165 of 1940 1t was not competent for the second defendant 
to raise an objection to the attachment ın the present execution petition. 


As regards the first contention, Order 5, rule 19, Civil Procedure Code, lays 
down the procedure to be followed ın considering and deciding as to what is 
the proper service in regard to summons which 1s also applicable to notices, 
Order 5, rule 19 reads as follows : 


“ Where a summons 1s returned under rule 17, the Court shall, ıf the return unde 


r that 
not been verified by the affidavit of the serving officer, and may, if it has been so ve rule has 


tified, examine 
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ithe serving officer on oath, or cause him to be so examined by another Court, touching his proceedings 
and may make such further inquiry 1n the matter as 1t thinks fit, and shall either declare that the 
summons has been duly served or order such service as it thinks fit.” 

In this case, from the endorsement J am unable to say that the learned District 
Munsıff has proceeded underrule 19 He appears to have accepted the endorsement 
of the office, “D e affixed. V M attests” as sufficient compliance of what is 
required under rule 19 The learned counsel, however, relies on a decision 
in Adhilakshmt Ammal v. Srinivasa Goundan*, where ıt was held that m regard to service 
one has to consider the facts of each case and decide on those facts whether the 
failure to declare a judgment-debtor ex parte was a mere omission, and, the subse- 
quent procedure made ıt clear that the judge did consider the service of notice 
sufficient, or whether the facts of the case left ın some doubt the question whether 
there was a proper service or not. In that case ıt was held that the defendant 
refused service on the frivolous ground that his father’s name was not correct, 
despite the fact that his father was served at the same time and was a party to 
the same proceedings and that the executing Court should have considered the 
service sufficient. The learned Judge held that the failure m that case to declare 
the judgment-debtor as ex parte was a mere omission and the subsequent procedure 
made it clear that the judge did consider the service sufficient Reliance on the 
circumstances and the nature of the excuse for not receiving the summons was 
also taken into account and 1 do not think that the facts of the present case would 
warrant the application of the principle Jaid down ın Adhılakshmı Ammal v. Srını- 
vasq Goundan!. 


The learned counsel has also relied on the decision in Venkata Rayanim Varı 
v. China Bapanna?. ‘There the question of service was considered ın an application 
for setting aside an ex parte decree. ‘The learned Judges observe that 

“Even though ıt 1s desirable that all Courts should observe the mandatory provision of Order 5, 
rule 19 and “ eithe: declare that the summons has been dulv served or orde1 such further service as 
ıt thinks fit’, the absence of such an express declarat.on will not involve as a necessary consequence 
a finding that a summons has not been duly served ”’ 
There ıs this circumstance ın that case that the learned Subordinate Judge held 
that the appellant really knew all about the suit as ıt was going on The other 
case 18 Govındakrısına Atyar v. Sankaralinga Nawcker3 which refers to the decision in 
Venkata Rayanım Varu v China Bağanna?. ‘That is a case of declaring a guardian of 
defendants ex parte. There what happened was that notice was taken out and 
the return of notice was that the guardian was evading service On this return 
being brought to the notice of the Court, the Court declared the defendants 


ex parte 


I do not think that the failure to comply strictly with what 1s laid down ın 
Order s, rule 19 could be applied to a case of this kind where the 2nd defendant 
is to be precluded rom raising the plea which 1s open to her by application of 
the constructive principle of res judicata It ıs essential that in such cases it 
should be satisfactorily proved that she was a party to the earlier proceedings 
and was properly served Admıttedly there was no personal service of the 
execution petition and the service, which is .sought to be relied upon, is 
the endorsement of the office that notice has been affixed and the V. M has 
attested ıt. The V M. was not examined, nor was the process server, and the 
Court has not applied its mind and held that it was sufficient The principle of 
res judicata should be applied very ‘cautiously to execution petitions The 
learned counsel for the respondent Mr Srinivasan, has cited Azhagappa Chetts v. 
Ramanathan Chettiar* which correctly appreciates the position regarding the appli- 
cation of the principle of constructive res şudıcata in execution petitions and with 
reference to the service of notice, it was held that * 


“ When a notice of an execution application 1s ordered by Court to be served on the defendant 
and the notice has to be affixed to the door of the dwellıng house owing to the reported absence of 
the defendant, the Court must either declare it sufficient orforder such service as it thinks fit, as it is 








ı. (1944)1 ML.J 36 3. əda) 2ML J. 558 
2. (1939) 2 ML J. 926. 4 (1933) 64 M.L J. 629. 
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imperatively required to do so under Order 5, rule 19 of the Civil Procedure Code and in a case 
where ıt is sought to apply the constructive principle of res judicata against the defendant, the omission 
of the Court to make such a declaration as enjoined by the Code 1s fatal ” 


That j.dsment was again reiterated by Pakenham Walsh, J , an Ramaswaim Chetttar 
v. Chinnappa Chet! It was also argued that ın any event the second defendant- 
respondent had notice of the subsequent proceedings relating to sale where there 
was a personal service by reason of the affixture of the thumb impression ın the 
notice issued on the application for leave to bid (E A No. 1080 of 1937) and as 
regards the notice of the settlement of the sale proclamation, but I do not think 
that notice was sufficient as ıt was not open to her at this stage to raise an objection 
that the properties that are sought to be sold are not liable to be proceeded against. 
(Vide Chidambaram Chet. v Thewana Ammal?) 


The other contention of the appellant that ın any event E P No 1165 of 1940 
filed by the appellant for attachment of the usufructuary mortgage debt ın which 
notice was affixed and where there was a declaration that the service was sufficient, 
would be a bar to the raising of the plea that the properties which are the subject 
matter of the present execution petition are not lable to be attached The simple 
answer to that objection 1s that the properties that were sought to be attached 
and soldin E P No 1165 ofıgqo are different from the one in the present execution 
petition The issue that could be said to be ze judicata 18 whether the property 
belonged to the first defendant or not and the property being different it cannot be 
said that the decision ın respect of ownership of one property could be a decision 
with regard to the ownership of a different property. 

In the result, the appeal is dismissed w:th costs. 

V P.S. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —Mr Justice SATYANARAYANA Rao AND MR JusTICE VISWANATHA 
SASTRI 


C T Ramanathan Chettiar Appellant* 
7 
A R L N L N. Ramanathan Chettiar Respondent 


Hindu law—Jomt family—Ancestral banking business—Managei—Debts incurred by—Binding on copar - 
ceners—Dtvisi0n ın status —Effect—Partrtion of some propertees—If implres dıvısıon in status 


In the case of a family carrying on an ancestral banking business, receiving deposits of money 
from customers and bolrowing money on negotiable instruments, are incidental to the business and 
would constitute necessities of the family, though they would not be such ın the case of a non-trading 
family The business 1s presumably conducted on the credit of the whole of the family property and 
the manager of the family business has power to pledge the credit of the family for the ordinary 
purposes of the business which, in the case of a banking business, would include the receiving 
of deposits from customers and borrowing of monies In the case of Nattukkotta: Chettiars no 
distinction can be made between their family property and their trading assets in the absence ofa 
specific contract to that effect between the members of the family 


Chidambaram Chettiar v Ramaswamı Chettiar, (1914) 27 ML J 631 , Arunachalam Chetty v Vallı- 
77 (1914) 27 MLJ 654 and Bank of Bengal v Ramanatham Chetiy, (191 5) MWN 18a, 
relied on 


In respect of a debt binding on the family the manager can give joint family property as 
security 


But after a partition the power of the father or the manager to represent the other members 
of the family 1s at an end and a decree passed against the manage: after partition cannot be executed 
against the divided members of the family who are neither actual parties, nor on any theory of repre- 
sentation could be deemed to have been parties to the suit or decree 5 


Venkatanarayana v Somaraju, (1937) 2 ML 251 ILR_ 1937 Mad 880 (FB ), committed 
upon. Sat Narainy Kıshendas, (1936) 71 MLJ 812 LR 6ş TA 384° İLR 17 Lah 644 
(P C) and Sundar Singh Majithia v Commıssıoner of Income-tax, United and Central Provinces, (1942) 2 
M.L J. 691 LL R. 1943 Mad 248 (F B ), relied on 

_ A yunior member of the family after partition is not in the same position as a partner of a 
dissolved firm and the power of the erstwhile manager to incur liabilities so as to bind the other 
members 1s a limited power to be exercised for the preservation of the business as an asset of the 
family pending a final partition 


A a —— 
ı (1933) 64 ML.J. 637 2. (1923)45MLJ 346 ILR 46 Mad 768 (F B.). 
s Appeal No 43 of 1946 27th July, 1949 
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An unregistered Cadjan mur: which ex face purports to embody a division by metes and 
bounds of a house worth some lakhs of rupees is madmıssıble to prove a division. 


Ramayya v Achamma, (1944) 2 M.L J 164. IL R. 1945 Mad. 160 (FB), relied on 


The mere fact that the members of a Joint Hindu family divide among themselves a portion of the 
family assets, does not by itself create or imply a division in status among them. Such intention to 


75 divided in status must appear from the terms of the document relied upon as effecting the 
ıvısıon 


Appavu v Manıkkam, (1945) 2ə ML) 504 ILR 1946 Mad 557, relied on 


[In the present case ıt was found that there was no division and therefore a sale ın execution 
of the family Property was binding on the coparcener’s share | 


Appeal against the decree of the Court of the Subordinate Judge, Devakottaı, 
dated 31st August, 1945, m O. S No 37 of 1944. 

R Gopalaswama Ayyangar for Appellant. 

1. L. Venkatarama Awyar for Respondent. 

The Judgment of the Court was delivered by 


Viswanatha Sasirı, J —The plaintiff appeals against the decree of the Court 
of the Subordinate Judge of Devakottai, dismissing his suit for declaration of his 
title to a quarter share of a large residential house in Devakottai and for setting 
aside an adverse order of the Subordinate Judge dated 26th March, 1943, in E. A. 
No. 510 of 1942 This litigation has had an antecedent history to which a brief 
reference is necessary in order to appreciate the contentions in this appeal 


The parties to the suit belong to the Nattukottaı Chettiar community. Rama- 
nathan Chettiar the grandfather of the plamtff was an affluent person owning 
considerable property and a money-lending business conducted through agents 
in several places in South India and also in Rangoon and Saigon, with the vilasam 
of" RM M.ST.” There was a branch of the business at Madras which received 
deposits, lent out monies and cashed hundies Ramanathan Chettiar died leaving 
two sons, Chidambaram Chettiar and Vaıravan Chettiar, on whom the entire 
family properties devolved by survivorship The banking busmess was continued 
by his two sons till 1907 when Chidambaram Chettiar died and thereafter by Vaıra- 
van Chettiar himself till his death in 1937 Chidambaram Chettiar left a widow 
Vallıammaı Vairavan Chettiar had an only son, the plaintiff, whom he gave 
away in adoption to Vallıammaı in 1924 when he was about 2 years of age: The 
factum and validity of this adoption are not in dispute Vairavan Chettiar died 
on 22nd December, 1937, leaving two widows surviving him. Among the family 
properties of RM. M. ST. was a substantial and costly residential building 
in Devakottaı completed in 1925 at a cost of Rs. 3 to 5 lakhs, according 
to the different estimates given The RM. M. ST family consisting of 
,Vairavan Chettiar and the plaintiff, who by reason of his adoption to Chidambaram 
Chettiar became the nephew of his natural father, Vairavan Chettiar, owned 
a half share in the building, two other famılıes with the respective vilasams 
of “L.A. R.” and “ML M” each Owning quarter share The plaıntıf claims 
in his own right one-fourth share out of the house which belonged to the RM. M. 
ST, family and this cla 1s the subject of the present htigation 


The defendant claims to have purchased the entire half share of the RM. M ST. 
family in the building above referred to, including the plaintiff’s share, in execu- 
tion of the decree in Ğ S. No. 381 of 1929 on the file of this Court, obtained by him 
against Vairavan Chettiar The genesis of the defendant’s claim 1s as follows . 


On 6th July, 1900, a sum of Rs. 7,000 representing the strıdhana money of 
the defendant’s mother was deposited in the banking business of RM M. ST. 
‘Ramanathan Chettiar, the grandfather of the plaintiff, the said sum carrying 
interestat the Madras nadapu rate. The hundı evidencing this deposit is Ex. D-ş. 
On 13th April, 1923, when Ramanathan Chettiar’s son, Vairavan Chettiar was 
managing the banking business, the deposit ın question: had swelled with accre- 
tions of interest to Rs 51,185-1-0 as shown by Vaıravan Chettıar's letter, Ex. D-3 (a) 
dated 11th September, 1923 ‘This sum was credited in the RM. M. ST. accounts 
to the defendant, his mother having died leaving him as her heir. On 21st October, 
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(1925, Vairavan Chettiar conveyed some of the immoveable properties of the family 
cunder Ex. D-ı for Rs 32,500 to the defendant ın partial discharge of the amount due 
to him The balance of the deposit remamed unpaid and the defendant sued 
“RM. M. ST. Vaıravan Chettiar m C. S No 381 of 1929 on the file of this Court 
“and obtamed a decree originally passed ex parte agamst Vairavan Cheitiar, but 
subsequently set aside on Vairavan Chettiar furmshing security of the half share 
of the family ın the house, the subject of the present dispute, to the extent of 
Rs. 40,000 Thesuit C.S. No gör of 1929 was eventually decreed by consent on 
_ggth November, 1932, against Vairavan Chettiar for Rs 40,000 with subsequent 
interest at 6 per cent from 29th Nevember, 1933, till realisation. It was a term of 
this consent decree that the half share of the house which had been given as 
security by Vairavan Chettiar ın connection with his application to set aside the ex 
_parte decree should continue as security for the realisation of the amount decreed 
by consent as aforesaid 

Vairavan Chettiar died, as already stated, on 22nd December, 1937. In 
.E. P. No. 253 of 1938, the defendant applied to this Court for execution of his decree 
in C.S No. 381 of 1929, by bringing on record the plaintiff as well as the two widows 
of Vairavan Chettiar as his legal representatives, and for transmission of the decree 
to the Court of the Subordinate Judge, Devakottaı, for execution against the half 
share of the house given as security under the decree. The plaintiff objected to 
"his beng brought on record on the ground that he became divided from Viravan 
-Chettiar, his uncle, before the date of the suit, C S. No. 381 of 1929, and that his 
quarter share of the house was unaffected by the security created by the consent 
-decree and could not therefore be sold in execution of the decree agaist Vairavan 

Chettiar. The Master overruled this objection, brought the plamtiff on record 
as a legal representative of the deceased Vairavan Chettiar along with his two 
widows dnd ordered transmission of the decree to the Court of the Subordinate 
_ Judge, Devakottaı, for execution. The order of the Master is Ex. D-7 dated 4th 
September, 1941. An appeal filed by the plaintiff from the order of the Master 
to this Court was withdrawn by him without prejudice to his raising his conten- 
tions in a separate sut, Ex. P-39, dated 12th January, 1942 The defendant 
‘thereupon filed E P No 94 of 1942 ın the Court of the Subordinate 
Judge, Devakottaı, for sale of a half share of the house gıven as securıty under 
the consent decree. The plaıntıff filed E. A. No. 510 of 1942, raising the same 
objections as he did before the Master. The learned Subordinate Judge overruled 
the objection of the plaintiff to the execution of the decree and observed at the 
same time that the remedy of the plaintiff was by way of a suit for a declaration 
that the consent decree passed by this Court did not affect his interest in the property 
given as security by Vairavan Chettiar. Vide Ex. P-1 dated 26th March, 1943. 
The plaintiff preferred C. M.A No 404 of 1943 to this Court against the order 
of the Subordinate Judge but withdrew it and allowed it to be dismissed—see 
Ex P-1 (6) dated 12th January, 1944. 

On 14th March, 1944, the present suit was filed for settmg aside the order 
of the Subordinate Judge of Devakottai in E. A. No. 510 of 1942 dated 26th March, 
.1943, Ex P-1 and for declarmg that the plaintiff’s quarter share in the house 
“güven as security by Varravan Chettiar under the decree in G.S No. 381 of 1929 
was not hable to be sold ın execution thereof. The basis of the plamtiff’s claim 
was set out in paragraphs 6 and ro of the plait 1s that he and Vairavan Chettiar 
. became divided ın status as early as 13th August, 1926, and that he was in separate 
possession and enjoyment of a portion of the suit house which had been allotted 
.as and for his one-fourth share The consent decree against Vairavan Chettiar 
in C.S No 381 of 1929, 1m so far as it purported to charge the plaintiff’s share 
of the house at the instance of Vairavan Chettiar, could not legally affect his interest, 
_hhe being a divided nephew of Vairavan Chettiar at the time. The plaintiff’s case 
‘further 1s that the decree ın question was passed against Vairavan Chettiar personally 
-in respect of his own individual lability and therefore the plaintiff’s share could 
-not be sold in execution of the decree against Vairavan Chettiar even on the 
zassumption that there had been no division between Vairavan Chettiar and himself. 
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In this Court, the learned counsel for the plaintiff raised a further contention that 
there was no necessity for Vairavan Chettiar to give any security for the debt due 
to the defendant ın as much as the debt could have been easily discharged from). 
the funds of the money-lending business and therefore the plaintiffs share of the 

property was not affected by the charge created by Vairavan Chettiar 


Tt will be apparent from the preceding narration of facts that the plaintiff 
belongs to a Nattukottaı Chettiar family which had been carrying on money- 
lending business for a long tıme, certainly from the days of his grandfather, Rama- 
nathan Chettiar with the vilasam of RM M ST The initial deposit of the money 
now claimed by the defendant was made with this Ramanathan Chettiar in 1900. 
After the death of Ramanaihan Chettiar, his two sons, Chidambaram Chettiar 
and Vairavan Chettiar carried on money-lending business of RM M ST. till 1907- 
when Chidambaram Chettier died. Thereafter, Vairavan Chettiar, the natural 
father of the plaintiff and his uncle by adoption, carried on the family money-lending 
‘business till his death m 1937. 


In 1925 Vairavan Chettiar paid off a portion of the debt due to the defendant 
by disposing of the ımmoveable properties under Ex D-ı, for Rs 32,500. It 
was the balance of the deposit that was clarmed by the defendant in C. S. No. 381 
of 1929 against Vaıravan Chettiar and ıt was m respect of this balance that a consent 
decree for Rs 40,000 was passed. If the plaıntıff and Vairavan Chettiar were 
undivided and the decreein C S No 381 of 1929 was passed ın respect of a debt. 
binding on the famıly, ıt 1s clear that the plaintiff’s share of the family properties 
would be liable for the debt even though the decree was one agaist Vairavan 
Chettiar The debt ın question would be an ancestral debt, contracted ın 1900 - 
by the grandfather of the plaintiff, though renewed subsequently in 1928 by Vairavan 
Cheitar Ifthe family remained undivided, the plaıntıff would be under a pious 
obligation to discharge the debt from the ancestral family properties, inclusive 
of his share therein Even assuming, as argued by Mr. Gopalaswami Iyengar 
for the appellant, that the defendant’s money must be deemed to have been deposited 
afresh with the Madras branch of RM M. ST. m 1928, when Vairavan Chettiar 
was 1n management of the business, the plaintiff’s share of the joint family property 
would still be liable for the debt and could be proceeded against in execution of” 
the decree against Vairavan Chettiar The banking business being an ancestral 
business carried on by the managers of the joint family for the tıme being, Rama- 
nathan Chettiar, Chidambaram Chettiar and Vairavan Chettiar ın succession, 
the plaintiff as an undivided junior member of the family, would be hable for - 
debts incurred by the manager ın the course of the business. In the case of a family 
carrying on an ancestral banking business, receiving deposits of money from customers 
and borrowmg money on negotiable instruments, are incidental to the business. 
and would constitute necessities of the family, though they would not be such in 
the case of a non-trading family. Credit 1s the essence of a banking business and 
the necessity for recerving deposits and borrowing monies arises from the very” 
nature and extent of such busıness. ‘The business is presumably conducted on the 
credit of the whole of the family property and the manager of the family business 
has power to pledge the credit of the family for the ordinary purposes of the business 
which, ın the case of a banking business, would include the receiving of deposits - 
from customers and borrowing of monies. In the case of Nattukottaı Chettiars, 
it has been held by this Court that no distinction can be made between their 
family property and their trading assets in the absence of a specific contract to that 
effect between the members of the family, Chidambaram Chetty v Ramaswami 
Chetttar1, Arunachalam Chetty v. Velhabba Chetty®, Bank of Bengal v. Ramanathan Chettt®. 
Even though the plaıntıff was a minor in 1928, when Vairavan Chetiiar renewed: 
the deposit of the defendant, the plaintiff’s share of the entire family property 
would be liable for the debt due to the defendant from the RM. M. ST. banking 
business, managed by Vairavan Chettiar the business bemg an ancestral one,.. 
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presumed to be carried on on the credit of the entire family property. As observed 
ın Muthayya Pillar v Tinnevelly South Indian Bank}, 

“'The family property ıs swelled by the profits earned ın the business and ıt would be not 
only unjust to confine habılıty to the extent of the appellant’s share ın the assets of the business 
but ıt would be impossible in a case of this nature to say whatis the extent of the property 
embarked on the busıness”” See also Meyyappa Chethar v Palamappa Chettiar. 

Another contention of the learned advocate for the appellant ıs that the claim 
nC S No 381 of 1929 was against Vairavan Chettiar personally under the summary 
\ procedure and therefore he could not validly charge the minor’s share of the property 
under the consent decree, even though they were members of an undivided family. 
Reliance ıs placed for this contention on. the decision in Maruthamuthu Natcker v. 
Kadir Baksha Rowther? ‘The short answer to this argument is that the suit, GC S No. 
381 of 1929, was one for the recovery of a debt and not a suit on a promissory 
note If the debt was one binding on the joınt family, Vairavan Chettiar was 
justified ın giving the share of the plaintiff in the suit house as security. Yet another 
contention of the appellant ıs that Vairavan Chettiar might have paid off the 
debt from the cash assets of the family and need not have encumbered the family 
estate by giving ıt as a security for the debt ‘This plea was not put forward im 
the plaint and was not even attempted to be substantiated by anything appearing 
in the evidence The RM M ST accounts, which would disclose the available 
fluid assets of the family ın 1932 have not been filed Thisisa mere speculative 
argument devoid of any basis İt will be shown later in the course of this judgment 
that even in 1926, the creditors of the family began to press for payment and Vaıravan 
Chettiar found ıt impossible to pay all of them in cash He had to satisfy some of 
his creditors by conveying considerable portions of the family properties ın their 
favour Suits were also filed against Vairavan Chettiar by a number of creditors 
during the years 1932 to 1935 for large sums of money, the largest decree-holder 
being the Imperial Bank of India, whose decree amounting to Rs 3 lakhs, was 
satisfied by a conveyance of family lands ın favour of the bank under Ex P-5 dated 
goth December, 1931 The suggestion that in 1932, Vairavan Chettiar could have 
discharged the debt due to the defendant from the cash assets of the family 1s therefore 
futile By furnishing the security of the house, Vairavan Chettiar got a substantial 
reduction of the debt due from him to the defendant and also obtained a year’s- 
tıme for payment without liability for interest If, therefore, the plaıntıff and 
Vairavan Chettiar were undivided, the plaintiff cannot escape lıabılıty on the 
grounds stated above 

The plamtiff therefore naturally concentrated his attention on issues Nos. 1 
and 2 which raised the question of a division between him and Vairavan Chettiar 
in 1926 Before we consider this issue, it 1s desirable to deal shortly with the 
arguments of Mr "T L Venkatarama Aıyar, the learned counsel for the 
respondent, to the effect that even if the division in status set up by. 
the plaintiff were true, he would still be bound by the security given by 
Vairavan Chettiar and his share of the house could be validly sold m 
execution of the consent decree im asmuchas the debt is one binding 
on the famıly. In Venkatanarayana v. Somaraju* two of the learned Judges 
(Venkatasubba Rao and Venkataramana Rao, JJ) were of the opinion that 
if, pending a suit in respect of a money clam against a person who happened 
to be the manager of a yomt Hindu family, a partition is effected among the members 
of the family, the money decree passed ın the sut against the quandom manager 
could be executed against the shares of the family property allotted by the parti-- 
tion to the junior members, provided the debt was one binding on the family. 
The weight of authority, both before and after the decision above referred to in 
which this opinion was given, 1s against this view. After a partition the power 
of the father or the manager to represent the other members of the family is 
at an end and it 1s difficult to see how the decree passed against the manager 
after partition can be executed against the divided members of the family who- 
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are neither actual parties, nor on any theory of representation could be deemed 
to have been parties to the suit or decree. The disposing power of the father or 
manager over the shares of the other members for satisfying debts binding on the 
family having come to an end by the division (see Satnarayan v. Srı Koshandas)), it 
is difficult to see how a Court executing the decree passed against the quandom 
manager of the family can sell the shares of the junior members which the yudgment- 
debtor himself could not have sold Reliance cannot now be placed on the opinion 
of the two learned Judges in Venkatanarayana v Somaraju?, ın view of the observations / 
of the later Full Bench reported ın Nag: Redd: v. Somabba3 We therefore hold 
that if the division ın status alleged by the plamtiff to have taken place were true, 
it is not open to the defendant to sell the plaıntıff”s share of the famıly house ın 
execution of the decree in C S. No. 381 of 1929 which was passed only against 
Vairavan Chettiar. See also Kuppan Chettar v Masa Goundani, Official Recewver, 
‘Guntur v Seshayya5, Rangaswamı Goundan v. Kandaswamı Goundan® ‘The fact that 
Vairavan Chettiar consented to a charge being created on the plaimtiff’s share 
of the house as part of the decree m. S. No. 381 of 1929 would not make any 
-difference. N 


Mr. T. L. Venkatarama Aıyar, however, argued that even though there was a 
‘division in status ın 1926, it was within the authority of Vaıravan Chettiar to conduct 
the banking business of RM M. ST. on behalf of the family, to collect and conserve 
its assets to discharge 1ts liabilities and ın the course of such management to alienate 
or give a mortgage over the famuly property, including the share of the plaintiff 
in order to secure a debt incurred ın the course of the busmess He relied on the 
analogy furnished by sections 45 and 47 of the Indian Partnership Act which substan- 
tially reproduced the corresponding provisions of the Englısh Act and on the 
decision in In re Clough Biadford Commercial Banking Co. v Cure? and In re Bourne: 
Bourne v Bourne’. ‘The decision of North, J., ım the first of the two cases above 
referred to went on this line of reasoning, namely, that the surviving partner could 
have paid off out of the assets of the firm any existing debt and therefore he could 
equally well satisfy any creditor by giving a security upon a part of the assets in 
the course and for the purpose of winding up the firm In the second of the two 
‘cases cited above, Romer, L J., observed as follows * 

“The power of the surviving partner of course extends to a sale, and it also extends to givmg 
a mortgage on any particular part of the property belonging to the partnership to secure in good 
faith one of the partnership debts ” 
This statement of the law considered ın the context ın which it occurs, means that 
the transaction 1s incidental to and for the purpose of winding up of the partnership. 
dt 1s not permissible to give ıt any wider meaning or a general application to analo- 
gous cases. In the case of a dissolved partnership, it ıs settled law that the partners 
are entitled to an account of the assets of the partnership property free from debts 
secured or unsecured incurred by the managing partner except in so far as those 
were incurred for the purpose of winding up or so far as the creditors bona fide and 
reasonably believed that they were so incurred. See Govindoss v Offical Assignee of 
Madras’ We need hardly point out that the Partnership Act as such has no appli- 
‘cation to a yomt Hindu family business and a trade or business 1s like any other 
asset of the joint family subject to the rules of Hindu law and the lımıtatıons on 
the powers of a manager which arise as a consequence of a partition ın the family. 
As we have already pointed out, partition puts an end to the power of the manager 
“Of the famıly to alienate the interests of the yunior members in the family properties 
‘even to the extent of discharging pre-partition debts of the family. If we accept 
Mr. Venkatarama Atyar’s arguments zz foto, it would result in the recognition of 
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a power in A to sell B’s property for a debt for which both A and B might be hable 
without reference to B or even against his wishes. Such a power can be exercised 
only if sanctioned by some statutory provision or well-recognised rule of Hindu 
law and not on grounds of mere convenience or expediency. Mr Venkatarama 
Aiyar, however, states that the strict rule of Hindu law must be and has been consider- 
ably modified to suit the exigencies of modern business and to protect the interests 
of creditors bona fide dealing with the manager of as Hindu trading family. We 
find ıt difficult to grasp with precision what, according to him, are the metes and 
bounds of the field within which an ex-manager of a family business can act so as 
to bind the interests of the other members. 


Reliance has been placed on two recent decisions of this Court reported in 
Ramaswamı Chettiar v. Srinwasa Iyer! and Ramachandrappa v Narayanappa*. Both 
these decisions recognise that ıt is not possible to apply the principles of the law of 
Partnership to a yomt family business and that, apart from any question of estoppel 
by holding out, a Junıor member of the family after partition is not in the same 
position as a partner of a dissolved firm Dealing with the position of the manager 
of a jomt family business vs-a-vis the junior members after partition, Venkata- 
subba Rao, O.C J , in the first of the two cases referred to above, observed : 

“ Hıs (manager’s) powers are not those of a manager of a joint family but of a co-owner or a 
tenant-ın-common in management In other words, on division, the right he possesses, 1s merely 
to preserve the trade so that ıt may not, as an item of the family property, be destroyed If, for the 


purpose of preserving it, ıt becomes necessary to enter into fresh engagements, he may do so, but the 
object must be the preservation of the trade and not the continuing of it ” 


in the second of the two cases above quoted, Varadacharıar, J., states the position 


thus: 


“ As long as the family remains jomt, the managing member enjoyed under the Jaw, and not 
"by any contract or arrangement, certain powers ın respect of the carrying on of the family business 5 
but on the disruption of joint status, these powers so far as they rested only on his status as managing 
member must be held to come to an end İt 1s true that 1t may be some time before the properties are 
actually divided between the members but ın the meanwhile, it is the duty of the person ın possession 
or management merely to preserve the estate and not to enter into new transactions unless he 1s pre- 
pared to do so on his own responsibility or the new transactions are necessary merely to fulfil obli- 
‘gations already contracted or to prevent loss to the estate ” 


It ıs only to a limited extent therefore that the authority of the manager of a joint 
family business after partition, to enter into transactions bındıng his erstwhile 
coparceners, has been recognised by these two decisions It may well be that 
in this corner of the law, 1t 1s not possible to lay down with precision an exact and 
exhaustive rule applicable to every case that may arise The learned Judges 
who decided the two cases did not refer to any statutory provision in support of 
the lımıted authority they conceded to the manager of a joint family business after 
a division in status and pending the final partition of the family assets 
and liabilities In the ımterests of the members of the family and for the preser- 
vation of the business as an asset of the family pending a final partition, a limited 
power to incur liabilities so as to bind the other members, has, no doubt, been 
conceded to an ertswhile manager of the family, either as a rule of Hindu law 
or as a rule of justice, equity and good conscience. If the manager has himself 
incurred a hability or expended his own monies for the preservation of the business 
as an asset of the family, pending a final partition, he can claim reimbursement 
from the other members of the family under section 70 of the Contract Act or 
claim credit for such expenditure at the time of taking accounts with a view to 
effect a final partition. It is one thing for a tenant-ın-common. to incur debts 
or pecuniary obligations for and on behalf of his co-tenants so as to entitle him 
to claim remmbursement but a quite different thing for him to alienate the property 
of his co-tenants We are not prepared to extend the rule recognised by the two 
‘decisions above cited and to uphold an alienation by way of mortgage of immoveable 
properties belonging to the family by a manager after partition, so as to bind 
the interests of the junior members of the family even though the debt to secure 
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which the alienation was made, might have been realisable from the entire jomt 
family property at the instance of the creditor in a suit to which the Junior members 
are made parties 


In this case, there 1s nothmg to show that the security given by Vaıravan 
Chettiar ın 1932 was for the preservation of the family business as an asset of the 
family As early as 1926, the business had become unprofitable and later on suits. 
were filed at the mstance of several creditors for large sums of money. There 
was therefore no possibility in 1932 of preserving the business as a valuable asset 
of the family and the charge created by Vairavan Chettiar under the decree in. 
G S. No. 381 of 1929 could not be justified on this principle. 


One further legal contention of Mr, Venkatarama Azyar remains now to be 
noticed. "The plamtiff relies on a cadjan muri, Ex. P-2, dated 13th August, 1926,, 
to prove his case of a division ın status The muri purports to allot different 
portions of the house which forms the subject of this litigation to the plaintiff and 
Vairavan Chettiar respectively The genuimeness of this muri is seriously disputed 
and will be considered later in the course of this judgment Mr. Venkatarama 
Aryar states that even assuming the muri, Ex P-> to be genume, it cannot be re~ 
ceived in evidence for the purpose of proving a partition of the house, the document 
being unregistered and the property sought to be divided thereunder bemg worth 
some lakhs of rupees ‘Though Ex P-2 recites the prior drawme of lots, it em- 
bodies the terms of the partition arrangement, including the allotment of different 
portions of the house to the two shares and the covenants entered mto between. 
them regarding the upkeep of the house and the sharing of the common expenditure. 
In our view, Ex P-2 cannot be construed as contamıng merely recitals of an 
anterior and completed partition Ex face, it purports to embody a division by 
metes and bounds and bemg unregistered, is inadmissible to prove a division, vide 
Ramayya v Achammat Mr. Gopalaswami Aıyangar for the appellant did not 
controvert this position It has throughout been the case for the plamtiff that there 
was a division ın status, total and complete, with reference to the entire estate and 
not merely with reference to the house now in question In the course of his reply, 
however, Mr Gopalaswami Aryangar sought to develop an argument that Ex P-2: 
would be available to prove a division in status between the plaintiff and Vairavan 
Chettiar guoad the house dealt with by the document, though not a division by metes. 
and bounds ‘This argument was based on the decision ın Subba Rao v Maha- 
lakshmamma® ‘The view of Sadasıva Aıyar, J , ın Pothe Naiken v. Naganna Naıcken3,, 
on which reliance was placed by Mr. Venkatarama Aıyar, for the position that 
an unregistered partition deed is operative to effect a severance in status even. 
though there was an express declaration to that effect in the deed, must be con-- 
sidered to have been overruled by the subsequent decisions of this Court as observed 
in Subba Rao v Mahalakshmamma? Mr. Venkatarama Ayar contended as a matter 
of law that a member of a joint family cannot be divided ın status with reference 
to a portion of the jomt family property and remain undivided as regards the rest. 
He referred to a division in status brought about by a unilateral declaration of 
intention to become divided and a prelimimary decree for partition, which operate 
and can only operate with reference to the entire family estate. A man cannot 
be divided in status as to a part of the family property and undivided as to the 
rest So ran the argument It was said that while there could be a partition. 
by metes and bounds of a portion of the joint family property by mutual agreement, 
leaving the remaining property to retaın its character of jomt family property, 
the same principle should not be apphed to a division in status which is a matter 
of status affecting the relationship of a member of the family to the entire family 
estate. No authority was cited in support of this proposition Such authority, 
however, as we have been able to find 1s against this contention To start with, 
there 1s the oft-quoted passage in Appouer v Ramasubba Auan*, 
ri, ni 
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“ But if the members of an undivided family agree among themselves with regard to particular 
“property, that ıt shall thenceforth be the subject of ownership in certain defined shares, then the 
“character of an undivided property and joint enjoyment ıs taken away from the subject-matter so 
-agreed to be dealt with , and ın the estate each member has thenceforth a definite and certain share, 
which he may claim the right to receive and to enjoy ın severalty, although the property itself has 
not been actually severed and divided ” 


In Ramalınga Annavı v. Narayana Annavi', in a passage omitted from the report of the 
case in the Indian Appeals and'the Indian Law Reports, the Judicial Committee 
observed, 


“ Tt ıs open to the members of a joint family to make a division and a severance of intcrest in 
respect of a part of the joint estate whilst retaining their status as a jomt family and holding the rest 
-as the properties of a joint undivided family ” 


In a later case, the Judicial Committee observed that ıt was open to the members 
“of a joint family to enter into a partnership ın respect of a portion of the joint family 
property—a sugar factory ım that case—after dividing that item into specific shares. 
“There was no division by metes and bounds of the factory m that case Sundar 
Singh Mantha v. Commissioner of Income-tax, Umted and Central Provnces?. Yi there 
can be a partial partition by metes and bounds ın respect of a portion of the joint 
family property by mutual agreement, leaving the rest of the family property joint 
and undivided, there 1s no reason why by mutual agreement, the members of the 
family could not become divided ın status with reference to that portion ; in other 
“vords, there 1s no reason why they could not agree to hold that portion ın defined 
shares either because a division by metes and bounds 1s not feasible or profitable or 
for other reasons But the mere fact that the members of a joint Hindu family 
divide among themselves a portion of the family assets, does not by itself create 
“or umply a division ın status among them Such intention to become divided 
jn status must appear from the terms of the document relied upon as effecting 
the division—vide Appavu v Mankkam*. 


: In the present case, Ex P-2 does not disclose any intention on the part of the 
‘parties thereto to become divided ın status The usual clause as to the cesser of 
proprietary interest and the continuance of blood-relationship alone, found in verna- 
cular documents of partition, is absent mn Ex P-2 which merely purports to allot 
different portions of the house to the plamtiff and Vairavan Chettiar and does not 
refer to the status of the members of the family There was no apparent reason why 
the plaintiff, an ınfant of 4 years of age and the only son of Vairavan Chettiar, 
should have thought of a division m status in 1926 The learned Subordinate 
Judge observed that the mere fact of the plamtıff living with his adoptive mother 
Valliammai in one portion of the house, his natural father, Vairavan Chettiar, 
occupying another portion, does not imply or involve a division ın status, having 
regard to the habits of Nattukotta: Chettiar families 


[Then their lordships deal with the question whether there was a division 
in status ın 1926 between the plaintiff and Vairavan Chettiar and conclude | 


For the reasons above narrated, we agree with the lower Court in its finding 
on issues Nos. 1 and 2 We hold that it 1s unsafe to act upon Ex P-2 as an authen- 
tic record of a partition between the plamtiff and Vairavan Chettiar We find 
“that there was no division ın status between the plamtıff and Vairavan Chettiar. 
In this view, the defendant has secured a valid title to the half share in the house 
purchased by him in execution of the decree ın G.S No 381 of 1929 and the plaintiff 
is bound by the Court sale This conclusion renders 1t unnecessary to consider 
.at length the arguments of Mr Venkatarama Ayar as regards the effect of the 
order of Mr. Justice Lakshmana Rao,in E P No. 253 of 1938 and of the 
Court of the Subordmate Judge, Devakottai, m E A No. 510 of 1942 We 
might observe that there was no decision on the points now debated either in the 
re 


1 (1922)43MLJ 428 LR 491A 168: ILR. 1949 All 6q (PC) 
ALL R. 45 Mad 489 (PC) 3. (1945)2MLJ. 504° TLR rg46 Mad. 
2 (1942)2MLJ 761° L.R.69 LA.rıg: 557. 
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order of Mr. Justice Lakshmana Rao or of the Subordinate Judge of Devakottai. 
and it 1s difficult to hold that the present suit 1s barred by res judicata. 


In the result, we direct that the appeal be dismissed with costs 
KS. —— Appeal dismissed. 
[PRIVY COUNCIL J 
(On appeal from the High Court of Judicature at Calcutta. ) 

PRESENT .—Lorp SIMONDS, LORD RADCLIFFE AND SIR MALGOLM MaGNaAGuHTEn, 

Durga Prosad Chamria and another . Appellants * 
0. 

Sewkishendas Bhattar and others . Respondents 


Arbitration—Award—Power of Court to interfere with—Error on pownts of law specifically referred to arbi— 
trator—Reference to unregistered documents in the award—If and when an error of law, appearing on the face of” 
the record—Indefiniteness of award— Test. 


Where points of law have been specifically referred to an arbitrator and his award 1s alleged 
to be vitiated by his erroneous decision in regard to them, the Court would not interfere with the 


award even if the Court itself would have taken a different view of the points had they been before 
ıt 


In re King 6? Duveen, (ıgıg) 3 EB 32 andF R Absalom, Ltd v Great West (London) Garden 
Village Society, (1933) A G 592 relied on. 


Where the agreed terms of reference are such that an arbitrator acting under them is dispensed. 
from observing legal rules of evidence, and many of the ordinary rules of the conduct of a trial, a 
mere reference ın the award to certain unregistered documents "s insufficient to establish that ıt was 
wrong ın law to refer to them Unless those who attack the award could demonstrate affirmatively 
that the law was departed from by the arbitrator ın noticing the existence of those documents, they 
could not succeed ın establishing an error appearing on the face of the award 


It 1s not enough to detect a possible inconsistency in the terms of an award to enable a Court 
to set ıt asıde orremitit It must be “ so indefinite as to be incapable of execution ” 


D. Foot and R. Millner for Appellants. 


Sır I. Strangman, L M. Fopling for Respondent No. r 
R Parikh for Respondents Nos. 3 and 4. 
Their Lordships’ Judgment was delivered by 


Lorp RapcLırF..—İhe purpose of this appeal 1s to secure the setting aside of 
an interim award made on gth January, 1941, by Sir Manmatha Nath Mukherjee, 
sitting as sole arbitrator appointed by agreement of the parties to a partnership 
suit. An application by appellant 1 to set aside, remit or modify the award was. 
dismissed by the High Court at Calcutta on 7th March, 1941 and on roth March, 
1941, the same Court made a decree that the award should be carried into effect... 
An appeal was taken to the High Court ın its appellate jurisdiction and on 28th 
May, 1946, that appeal was dismissed Tt ıs from the judgment and orders made 
on that appeal that the present appeal reach ss this Board 


İt 1s necessary to make some reference to the facts that led up to the arbitratiom 
in order to appreciate what ıt is of which the appellants complain ‘The.arbitration 
concerned the affairs of a partnership business known as Hurdutroy Chamria or 
Hurdutroy Chamria & Co The busıness seems to have been originally in the 
sole hands of Hurdutroy Chamria, but at any rate by 6th October, 1910, he had 
made a written agreement associating with him as a partner his nephew Rampro- 
tap Haurdutroy married three times, his third wife being Anardeyı Sethanı, whose- 
legal personal representative 1s respondent 1 in this appeal. By her he had two: 
sons, Radhakissen Chamria, respondent 3 and Motilal Chamria, respondent 4.. 
The appellant Durga Prosad was an adopted son of Hurdutroy, the adoption having: 
been effected during the period of Hurdutroy’s first marriage. ‘The appellant 
Keshardeo Chamrıa 1s by birth a son of Durga Prosad but became the adopted: 
son of Amolakchand, Ramprotap’s brother, by an adoption effected after Amolak— 
chand’s death by his widow Sürü, respondent 5. > 


- 


cə 


*P.C Appeal No 19 of 1948 28th July, 1949. 
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The crucial year for the purpose of this narrative is the year 1916. On end 
December of that year Hurdutroy died. It 1s apparent from what has been said 
previously. that the ınterest ın Hurdutroy Chamrıa & Co, was divided between 
his branch of the family and the branch represented by Ramprotap. It 1s also 
apparent that there were possibilities of disputes in his own family owing to the 
presence of an adopted elder son and two younger sons by his third marriage 


Three written agreements were made shortly before Hurdutroy’s death in 
1916 = It 1s not necessary to give any details of their respective contents but ın order 
to understand the aıbıtrator”s award and the objections made to it it is necessary 
to state what they were On 1st October, 1916, Hurdutroy and Ramprotap entered 
ınto a new partnership agreement, under which the partnership business was to be 
continued for 20 years from that date, an 11 annas share going to Hurdutroy and 
a 5 annas share to Ramprotap On 16th November, 1916, a memorandum, which 
has been referred to as “ the family settlement,” was signed by Anardeyı, and by 
Hurdutroy as father and guardian of Radhakissen and Motilal, both of whom were 
then mmors. It was witnessed by Ramprotap and it contaıned certain terms 
defining the interests of Hurdutroy’s family m his various properties, including 
his share ın the partnership business of Hurdutroy Chamna & Co On the same 
day another memorandum was drawn up ‘This, which has been referred to as 
“the partnership arrangement,’ was signed by Ramprotap for himself and Surji, 
by Durga Prosad and by Hurdutroy as father and guardian of Radhakissen and 
Motilal. Its main purpose was evidently to specify the shares in the partnership 
business on and from Ist January, 1917. ‘The shares were set out ın the usual 
division of 16 annas, but nothing was allotted to Anardey1 It also contamed 
the words “ Neither Rai Hurdutrai Chamrıa Bahadur nor his estate will have 
any interest ın the said business of Hurdutroy Chamria & Co.” 


It is the significance of this partnership arrangement and its true place in 
the intended dispositions of the members of these two families that have since 
proved one of the main subjects of dispute between them 


For disputes there certainly have been. Pnor to the institution of the suit 
ın which the arbitration took place (1840 of 1930), ther were two partnership suits 
(120 of 1922 and 2472 of 1928) mstituted by Ramprotap and Keshardeo respec- 
tively. There was also a suit (367 of 1924) mstituted by Motilal to obtain partition 
of Hurdutroy’s estate. For various reasons no final result seems to have emerged 
from any of these proceedings, but ıt is to be noted that in Motılal's suit (367 of 
1924), to which the appellant Durga Prosad was a party, a decree was made by 
consent that scheduled terms of settlement should be carried out, and that these 
terms contamed undertakings to abide by the family settlement of 1916; 
while in Keshardeo’s suit (2472 of 1928), to which Durga Prosad, Radhakıssen, 
Motilal and Surjı were parties, a decree was made by consent that terms of settle- 
ment defining the shares ın the partnership business according to the partnership 
agreement of 1916 should be carried into effect. 


Suit 1840 of 1930 was instituted originally by the Official Receiver as receiver- 
appointed by the High Court ın Suit No. 367 of 1924 Later Anardeyı was substı- 
tuted as plaintiff Its object was to obtain a declaration as to the shares in the 
partnership business, dissolution and winding up. By March, 1935, sufficient 
progress had been made ın preliminary proceedings to enable Panckridge, J , 
in the High Court, to frame 12 ıssues. It will be convenient to defer until later 
any specific reference to what those issues were. On 29th June, 1937, an order 
was made by consent of the parties that agreed terms of settlement set out in the 
schedule to the order should be carried into effect. These terms provided for 
reference to arbitration of “ the outstanding matters in this suit.” The primary 
reference was to three named arbitrators but if they should fail to make a unanimous 
award or should disagree or refuse or fail to act, then, Sir Manmatha Nath Muk- 
herjee, a retired Judge of the High Court at Calcutta, was appomted to act as 
sole arbitrator. ‘The terms of settlement conferred upon the arbitrators or arbitrator 
a list of special enumerated powers, of which it is sufficient to say that they were of 
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such a nature as to show that the arbitration was not ıntended to be conducted 
either according to the ordinary rules that would govern the conduct of an action 
at law or upon the basis of legal rules as to the admissibility of evidence . 


İn the result the arbitration fell to the sole arbitrator After a protracted hearing 
(one of the affidavits ın these proceedings speaks of the arguments lasting “‘ for a 
total length of near about 40 days ”), the arbitrator published an interrm award 
on gth January,1941 The material parts of the award were as follows . 


“ (1) I find that by the deed of family settlement dated 16th November, 1916. the plaintiff became 
co-owner m respect of all properties which belonged to Rai Bahadur Haidutroy Chamria on that 
date and also that she became a partner ın the firm of Hardutroy Chamna & Co , wherein, up 
to that date, leaving out such shares as outsiders may have had in particular transactions, Hardutroy 


had rr annas and Ram Protap 5 annas shaıc as specified in the deed of pai tnership, dated 6th October, 
1910 and Ist October, 1916 


(2) I find that the share of the plamtiff as such partner and co-owner as aforesaid was one 
quarter or a 4 annas share taking Hardut Roy's 11 annas share as 16 annas, ın other words, as 
11/64ths or 2 annas 9 pies share in the whole 


(3) I find that under the deed of family settlement, dated 16th November, 1916, the business 
of the firm was to be carried on as before up to 31st December, 1916 but under the Memorandum 
of Terms of Arrangement dated 16th November, 1916, the partners of the said firm of Hardut Roy 
Chamria & Co, with the exception of the plaıntıfi, together with some other persons were to carry 
on as from Ist January, 1917, the business of the said firm under the firm’s name and with certain 
shares for themselves as specified ın the said Memorandum JI am unable to hold either of these 


documents invalid on any of the grounds on which their validity has been questioned The two 
documents, in my opinion, have to be read together 


(4) I find that the arrangement last mentioned was binding as amongst the parties thereto 
but did not purport to disturb the plaıntıff”s status as a partner ın the firm and that the assets which 
belonged to her as such partner were utilised for carrying on the business thereafter 


(5) I find that there has been no dissolution of the firm as ıt existed in 1916 nor any exclusion 
of the plaintiff, so as to bar the plaıntıff”s claim on the ground of limitation ə 


(6) I hold that in order to award reliefs to the plaintiff, accounts should be taken (a) To 
ascertain the value of the assets which the plaintiff came to have by the deed of family settlement, 
dated 16th November, 1916 , (2) To ascertain what profits were earned by the said assets (1) up to 
gist December, 1916 and (1) from ist January, 1917, till the business was closed 


(7) I hold also that for ascertaining the assets as mentioned ın pal agraph 6 (a) above, a 2 annas 
share of profits should be deducted as belonging to Amlakchand ın respect of such business in which 


he had that share but in respect of such transactions only whereof the orıgın may be attributed to a 
point of tıme when he was alive 


(8) I hold that the interests of the parties ın the firm of Hardut Roy Chamria & Co, were 
"the following 


(a) From 1st October, 1916, to 31st December, 1916 


5 Ramprotap’s branch 5 annas 
Sm Anardet Sethanı Each 4 annas of ır annas / 
Durga Prosad 11/64th each 
Radhakissen Motilal 2 annas g pies each 


(6) From ist January, 1917 


Sm Anardeı Sethani—Returns attributable to her 2 ann 
“December, 1916 


Others—as per Memorandum of 16th November, 1916, after deducting the amount due as 
aforesaid to Sm Anardeı Sethanı 


Other questions arising ın the suit will be dealt with hereafter ” 


Objections to the award were immediately raised by the appellant Durga 
Prosad, and on 29th January, 1941, he filed a petition askıng that it should be 
set aside, remitted or modified by the High Court. This petition was heard by 
Edgley, J , exercising the Court’s ordmary original civil Jurisdiction, and by an 
order dated 7th March, 1941, he directed that the petition should be dismissed. 
On roth March, 1941, a consequential order was made by the same Judge declaring 
that the award ought to be carried into effect and decreemg accordingly. From 
these orders Durga Prosad appealed to the High Court in its civil appellate juris- 
diction and on 28th May, 1946, Gentle and Das, JJ., dismissed the appeals. Durga 


Prosad, who is jomed ın his appeal by Keshardeo, now appeals to His Majesty in 
Council. 


as 9 pies share in the assets as on 31st 
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Before the Courts ın India numerous grounds were urged as reasons for inter- 
fering with the interrm award Before their Lordships the appellants’ grounds 
were most clearly compressed into four points which may be stated as follows: 
(1) That the award ought to be set aside as showing error of law on the face of it, 
ın that (a) the arbitrator had admitted as evidence the family settlement and the 
partnership arrangement of 1916, neither of which, though each related (it was 
said) to immoveable property, had been registered as required by the Indian Regis- 
tration Act, and (2) the arbitrator ought to have held that Anardeyı's suit was 
in any event barred by mutation. (2) That the arbitrator in his award had exceeded 
the scope of the reference (3) That the award was so indefinite as to be incapable 
of execution 


Their Lordships do not take the view that this award ought to be set aside or 
remitted as showing error of law on the face of it. In their view the reference 
was of such a nature that the arbitrator must be treated as having been appointed 
by the parties to decide, amongst others, those specific questions of law which he is 
now said to have decided wrongly What are the facts? Before any submission 
to arbitration had been agreed upon by the parties certain issues had been settled 
by Mr Justice Panckridge in the High Court ın the action that was then pending. 
Of these issues two may be quoted — 

“rı (6) Is the agreement, dated 16th November, 1916, relating to the alleged family settlement 
valid or admissible ın evidence ? 
X * ək * * * 


9 Is the plaintiff’s claim or any portion thereof barred by lımıtatıon ?” 


After these issues had been settled the parties agreed to refer to arbitration 
“ the outstanding matters in the suit’’. It is indeed true that at the conclusion 
of the hearing before the arbitrator he did, in the presence of Gounsel for the respec- 
tive parties, re-frame the issues before him and that ın so doing he did not include 
an issue as to the admissibility ın evidence of the 1916 family settlement. It is 
not suggested that, except for this, the issues as framed by him differed 1m substance 
from those originally framed by Mr. Justice Panckridge. It would need a fuller 
knowledge of the course of the arbitration proceedings than is available ın these 
proceedings to know for certain why he did not at that time think it necessary 
to frame an issue as to the admissibility ın evidence of either or both of the two 
1916 documents. He may have been satisfied by that time that all the parties 
were agreed to regard them as admissible before him or he may, not unreason- 
ably, have supposed that having regard to the very special powers given to him 
by the terms of reference the admissibility of these documents was a question which 
he could decide for himself at his discretion However that may be, their Lordships 
are satisfied that the two points of law as to which it 1s said that the arbitrator’s 
error vitiates the award were specifically referred to him to decide: and, if this is 
so, ıt would be contrary to well-established principles such as are laid down in 
In re King and Duveen’ and F R. Absalom, Lid v. Great West (London) Garden Village 
Society? for a Court of law to interfere with the award even if the Court itself would 
have taken a different view of either of the points of law had they been before it. 


But, apart from this conclusion, which by itself disposes of the first two grounds 
of objection that were urged upon the Board, their Lordships think it right to add 
that they do not accept that any error of law does appear on the face of the award 
in the reference to the family settlement or the partnership arrangement of 1916. 
Firstly, because the agreed terms of reference were such that an arbitrator acting 
under them was dispensed from observing legal rules of evidence, as he was dis- 
pensed from many of the ordinary rules of the conduct ofa trial. Secondly, because 
the mere reference to these documents in the award ıs insufficient to establish 
that 1t was wrong in law to refer to them. During the course of the long hearing 
admission may have been made or other methods of proof resorted to that made 
it strictly proper for the arbitrator to take notice of the fact that the family settle- 

a a TT R.R... 1—.......—.—." 
1. (1913) 2 K.B. 32 2. (1933) A C s92, 
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ment or the partnership arrangement was made It is impossible to say. But 
unless the appellants could demonstrate affirmatively that the law was departed 
from by the arbitrator‘ ın noticing the existence or contents of these documents 


they could not succeed ın any event ın establishing an error appearing on the face 
of the award. 


, İt remains to deal with the other two grounds of appeal İt was said that the 
arbitrator had exceeded the scope of his reference ın that he had made a finding 
in paragraph 1 of his Award that Anardeyı became co-owner ın respect of all pro- 
perties which belonged to Hurdutroy Chamna at 16th November, 1916, and in 
paragraph 2 had found what that share was Their Lordships are not able to 
entertain this objection They take the same view as that expressed by the Judges 
in both the Courts below The arbitrator’s references to the plaintiff’s interest 
as co-owner ın Hurdutroy Chamria’s property are merely mtroductory to his 
finding that she enjoyed an aliquot share as a partner in the firm of Hurdutroy 
Chamria & Co., and are intended to explaın the purpose and scope of the deed of 
family settlement It is paragraph 8 of the award, which contains the arbitrator’s 
findings as to the mterest of the parties ın the firm at different dates and 1s confined 


to ” respective interests ın that firm, that indicates and limits the scope of the 
award. 


Finally it was urged that the award was so indefinite as to be incapable of exe- 
cution. Stress was laid on the difficulty of reconciling the basis of the accounts 
directed by paragraph 6 of the award with the declaration of partnership interests 
which 1s contained in paragraph 8. There 1s a difficulty But it 1s not enough 
to detect a possible inconsistency ın the terms of an award to enable a Court to 
set it aside or remit ıt. It must be “ so indefinite as to be incapable of execution ”. 
Their Lordships are unable to perceive any indefiniteness of this kind in the award 
which, ıt must be remembered, was framed and published as an interim award. 
"he facts with which the arbitrator was faced were themselves complicated and the 
conception upon which is founded his interpretation of the respective legal rıghts 
of the parties in the assets of the partnership or partnerships 1s a subtle one. But 
there is neither mdefiniteness nor ambiguity ın his holding as to the interests of the 
parties in the firm of Hurdutroy Chamria & Co , which 1s set out in paragraph 8, 
and this 1s, after all, the essence of the matter Neither of the Courts below has 
felt itself faced with any difficulty ın interpreting the effect of the award and their 
Lordships do not think that ıt would be right for them to entertain an appeal to 
set aside or remit ıt on this ground | 


In the result their Lordships will humbly advise His Majesty that the appeal 
should be dismissed. The appellants will pay the costs of those of the respondents 
who have appeared in the appeal. 


Solicitors for Appellants. 7 A Walson 6? Co 


Solicitors for Respondents . Sanderson Lee 8 Co. (for No 1). 
Giles €? Hunter (for Nos 2 and 3) 


V.S —— — — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice KRISHNASWAMI NAYUDU 
Ayyammal and another .  Appellanis* 
o. J 
Thangavelu Padayachı . Respondent. 


U Gül Procedure Code (V of 1908), sections 47 and 151—Delwery of property in contravention of stay order— 
Application for re-delwery—Appeal against an order on such application—Maintainability—Order for sale 
obtained with knowledge of order of stay of executton—Fraud on the Court / ” 


An application to set aside the sale held ın contravention of a stay order i$) as between the 
parties fo the suit, an application under section 47, Civil Procedure Code. It cannot be said that 





SA. A, A. O No go of 1949 6th October, 1949 


IT] AYYAMMAL 2 THANGAVELU PADAYACHI. 765 


an application to direct re-delivery of a property delivery of which was ordered ın execution of a 
decree could be said to be not as one relating to execution of a decree In any event it ış an 
application maintamable under section 151 of the Code and an order thereon 1s appealable 


Having been aware of the order of stay, to apply for execution as if there was no stay would 
amount to practising fraud on the court and an order obtained ın such circumstances could not 
be allowed to stand 


An order dismissing the application for stay of execution before the Appellate Court pending 
disposal of the appeal, on the ground that there was nothing to stay, would not be a bar to the main- 
tainability of an application for re delivery of property delivered 

Appeal against the order of the Court of the Subordinate Judge, Trıchınopoly, 
dated goth April, 1949, mn A S No 887 of 1948, preferred against the order of the 
Court of the District Munsiff, Arıyalur, dated 25th September, 1948, in E A. No. 
231 of 1948, m E P No 146 of 1948,1n O S No 395 of 1947, on the file of the 
District Munsiff’s Court of Turazyur 


K S. Deşikan and T R Ramachandran for Appellants 
S Amudachan for Respondent. 
The Court delivered the following 


JupGmMENT — This is an appeal by the plaintiffs in O.S No. 395 of 1947 
on the file of the Court of the District Munsiff of "Puraiyur against the appellate 
order in A S No 887 of 1948, directing them to re-deliver possession of a house 
to the respondent in this appeal The appellants who are plaintiffs in O. S. No. 
395 of 1947 obtained a decree for possession of a house on the 8th March, 1948. 
The defendant-respondent filed an application E. A No. 194 of 1948 on the 1 5th 
April, 1948, for stay of execution of the decree pending his filing an appeal and 
obtaining an order of stay from the appellate Court. Notice of this application 
was served on the pleader for the plaintiffs, and this application, after several 
adjournments and after objection raised on behalf of the plaintiffs, was finally 
heard on the 11th June, 1948, when stay of execution of the decree was granted 
by the District Munsıff of Turaryur pending the obtaining of stay from the appellate 
Court. The decree in O S.No 395 of 1947 was apparently transmitted to the 
District Munsiff’s Court of Ariyalur for execution, and it is not shown to me how 
the decree was transmitted for execution to a different Munsiff altogether However 
ıt ıs not material for a consideration of the points raised in this case On 1 ath 
June, 1948, the appellants filed an execution petition in the Court of the District 
Munsiff of Arryalur for recovery of possession of the suit house ın execution of the 
decree without bringing to the notice of that Court the order of stay passed on 
the 11th June, 1948, by the Court which passed the decree A delivery order 
was made on that date and the warrant for delivery of possession was executed on 
the 19th June, 1948 Plaıntıffs recovered possession of the property On the 
21st June, 1948, the respondents filed their appeal in the District Court of Tiruchira- 
pall: and apphed for stay of the lower Court’s decree, and after ınterım stay was 
granted a report was called for on the objection of the appellants that in fact the 
property had been taken possession of in execution, and on the strength of the 
report of the Commissioner the District Court made the final order on the 28th 
July, 1948, whereby the stay granted by that Court dated the 29th June, 1948, 
was made absolute with regard to the portion not delivered, wz, one room In 
other respects the petition was dismissed, as ıt was found from the report of the 
Commissioner that excepting one room the rest of the property was delivered over 
to the appellants The respondent filed an application E A. No 231 of 1948, 
in the District Munsiff’s Court of Arıyalur under sections 47, 144 and 151 of the 
Civil Procedure Code praying that the Court may be pleased to set aside the order 
of delivery dated the 19th June, 1948, and order re-delivery of the property. The 
learned District Munsiff of Arıyalur dismissed the petition observing that if at all 
a case was made out for contempt of Court rather than for re-delivery As against 
that order A.S No, 887 of 1948 was filed by the respondent and the learned Sub- 
ordinate Judge of Tıruchırapallı allowed the appeal and directed re-delıvery, This 
appeal 1s agaınst the order of the learned Subordinate Judge. 


e 
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The learned Counsel for the appellants contends that no appeal lay from the 
order of the District Munsiff of Ariyalur in E A. No 231 of 1948 as it did not come 
under any of the provisions, vz , sections 47, 144.and 151 of the Code The Jearned 
counsel urges that ıt 1s not a matter relating to execution, and as such it would not 
come under section 47, nor was it an application under section 144 as there 1s no 
restitution. The lower appellate Court, held, relymg on Sahu Nand Kishore v Shad 
Ram}, Superior Bank, Ld , Muzaffarnagar v. Budh Singh® and Mulia v Buramal*, that 
such an application could come within the scope of section 4.7 of the Civil Piocedure 
Code. İn those cases ıt was held that where a sale takes place ın contravention 
of the express direction of Court, the Court has inherent power to set aside the 
sale suo motu. It was also held that an application to set aside the sale held in 
contravention of a stay order 1s, as between parties to the suit, an application under 
section 47 of the Civil Procedure Code. I am of opinion that it cannot be said 
that an application to direct re-delivery of a property delivery of which was ordered 
in execution of a decree could be said to be not as one relating to the execution of 
adecree. In any event the application 1s in my view maintainable under section 151 
of the Civil Procedure Code. 


The next contention 1s that the order directing delivery of possession on the 
15th June, 1948, by the District Munsiff of Ariyalur was in ignorance of the stay 
order passed by the District Münsif” of Turaryur in E A. No. 194 of 1948 and 
that there was nothıng to show that the order of stay of the Turaryur Court had 
been communicated to the Ariyalur Court, and ın the absence of communication 
orders passed 1n ignorance could not be held to be illegal or void. For this position 
the learned counsel relied on the Full Bench case ın Venkatachalapatırao v. Kameswar- 
amma“. ‘There the question referred for opınıon of the Full Bench was as follows : 

“ Where subsequent to an interim order for stay of execution made by the appellate Court 
without notice to the decree-holder but before 1ts communication to the Court of First Inastance, an 


order for attachment has been made by the latter Court, 1s the order of attachment void and ineffectual 
as having been made without jurisdiction °” 


The learned Judges of the Full Bench held that the attachment would not be void 
or ineffectual and would be perfectly legal. In this case the stay of execution 
was made with notice and the order for delivery of possession was made at the 
instance of the appellants who must be deemed to have been aware of the stay 
granted by the Turaıyur Court, they having been parties to the application repre- 
sented by counsel who took part ın the proceedings, and ıt could not therefore be 
said that they were unaware ofıt. Having been aware of the order of stay, to apply 
for execution as if there was no stay would amount to a conduct which cannot be 
approved by any Court. Further, ıt appears to me that the appellants practised 
a fraud on the Court by failing to disclose the information to the Court and asking 
for execution, having been aware of the stay already granted by the Court which 
passed the decree. 1 do not think that an order obtained under these circumstances 
could be allowed to stand, and the Court had perfect jurisdiction to vacate such 
anorder ‘To allow such a state of things would be to encourage practices whereby 
orders of Court are made ineffective by conduct of parties. 


It is further contended by the learned counsel for the appellants that the order 
dismissing ın effect the application for stay of execution filed before the appellate 
Court pending disposal of the appeal excepting ın respect of a room, would be a 
bar to the executing Court in Arıyalur to order re-delivery of possession, and further 
it was the duty of the respondent to have brought it to the notice of the appellate 
Court when the application for stay of execution was filed about the fact of delivery 
having been made and asked for appropriate direction from the appellate Court 
itself. What the appellate Gourt was concerned with was whether an application 
for stay of execution of the decree pending disposal of the appeal could be granted, 
and when ıt was pointed out the appellate Court must have felt that there was 
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nothing to stay and therefore must have dismissed the application. "The proper 
procedure for the respondent was therefore to have gone to the Court which made 
a wrong order ın ignorance of the order of stay to have ıt corrected by vacating 
the same and directing re-delivery _I think the order of the District Court dismissing 
the application for stay of execution cannot be said to be a bar to directing 


re-delivery of possession 
In the result, the appeal 1s dismissed with costs. 


Leave refused. 


VPS. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. JusTICE PANCHAPAKESA AYYAR. 


M, Munıswamı Naicker .  Petitroner* 
0. 
P. Kanniappa Naicker .. Respondent. 


Penal Code (XLV of 1860), sectıon 504—Gravamen of offence under 


The gravamen of the offence under section 504 of the Penal Code hes in the utterer provoking 
the victim by his words to commit an immediate breach of the peace That can only occur if he 
utters the words ın the presence of the victim or has them conveyed to him by letter or messenger, 
and not ın a case where the victim 1s told about them without the utterer asking them to be conveyed 


to him 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the Court of the 
First Class Bench of Magistrates, Tiruvottryur, dated 22nd November, 1947, in 


S. T. No 333 of 1946. 
Askar Ala for A 4. S Mustafa for Petitioner. 
S Venkatachalam for B C Seshachalam for Respondent. 
The Assistant Public Prosecutor (A. $ Sivakaminathan) on behalf of the Crown. 


The Court made the following 


ORDER —This1s an interesting case, The First Class Bench Court, Tiruvottiyur, 
discharged the respondent Kannıappa, ın a case under section 504, Indian Penal 
Code The respondent abused the petitioner in obscene terms stating “ May his 
wife be ravished 1 May the hydrocelic fellow (the petitioner ıs said to have 
hydrocele) be beaten till his hydrocele is blown to bits ! "This abuse was uttered 
in the absence of the petitioner, but the people who heard the abuse, they were 
members of the Pahchayat, conveyed it to the petitioner, Muniswami Naicker, 
who felt highly put out on hearing their report and felt lıke committing a breach 
of the peace but restrained himself with an effort. 


The question 1s whether, ın these circumstances, an offence under section 504, 
Indian Penal Code, was or was not made out prima facie. Mr “Asker Ali, for the 
petitioner, urged with great vehemence, that there 1s really no distinction between 
a man who utters such words to panchayatdars and asks them to convey the words 
to the petitioner and a person who sends such insulting words by letter to the 
petitioner and, that ıt has been held by the Bombay High Court, in Sılvestervaz v. 
Lous Dias}, that if insulting words likely to provoke a person to a breach of the 
peace are conveyed to him in a letter by post the man sending such a letter will be 
liable under section 504, Indian Penal Code The learned Public Prosecutor 
agrees, and I too agree But the pomt here is whether the respondent not only 
uttered the abuse to the panchayatdars but asked the panchayatdars to convey 
it to the petitioner Ifa man stands before another’s house, or near where he is, 
and utters msultmg words calculated to provoke a breach of the peace even ın his 








"Cr R C No 353 of 1948 zoth October, 1949" 
(Cr R.P No 323 of 1948) 
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absence and wants them to be conveyed to the man he abuses and waits there to 
see what would happen, he will, ın my opinion, be hable under section 504, Indiah 
Penal Code, as such a message, by messengers, stands on even a stronger footing 
than a message by letter But, as the learned Public Prosecutor has nghtly urged, 
there is no evidence ın this case to show that the respondent asked the panchayatdars 
before whom he uttered the insulting words regarding the petitioner to convey 
them to the petitioner. Such a request is, in my opinion, essential to make a prima 
facie case, under section 504, Indian Penal Code As that is absent, the discharge 
was right Mr Asker Alı argues that if insulting words like these are uttered, 
and are conveyed to the person about whom they are uttered, they are likely to 
provoke a breach of the peace when the victim is told about them whether the 
utterer asks them to be conveyed to him or not, and would therefore, amount to 
an offence under section 504 I cannot agree. If that were so, any defamatory 
words, like that a man’s wife or daughter is immoral, will come under section 504, 
Indian Penal Code, even if they are uttered a thousand miles away, if they are 
conveyed to the man by some obliging friends , nor can the distance be a criterion. 
The gravamen of the offence under section 504, Indian Penal Code, hes ın the 
utterer provoking the victim by his words to commit an ummediate breach of the 
peace. That can only occur if he utters the words ın the presence of the victim 
or has them conveyed to him by letter or messenger Few sane persons will commit 
a breach of the peace on mere hearsay evidence of abuse, and without even verifi- 
cation. In this case, as there is no evidence to show that the utterer asked the 
panchayatdars to convey his sulting words, uttered ın his absence, to the petitioner, 
I am of opinion that the lower Court’s order discharging the respondent cannot be 


said to be illegal, incorrect, improper or irregular, or to have occasioned a failure 
of justice 


The petition deserves to be and 1s hereby dismissed. 
V.PS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MİR Justice HoRWILL, AND Mr Justice BALAKRISHNA AYYAR. 


Anumolu Tirupatirayolu (died) and others Appellants* 
7. 
Kaluri Venkata Subba Rao and others Respondents 


Madras Agriculturists Relief Act (IV of 1938), section 8, Explanahon III (added by the Amending Act 
XXII of 1948)—Splitting of debt—Contrnurty of debt—If lost—Scope of Explanation (11)—Notwe to Official 
Recewwer of application to scale down debt by ensoluent—Necessity 


Where a debt 1s split up and the debtors execute separate promissory notes for their 1espective 
portions of the debt, the contimuitv of the debt 1s lost This view of the law as laid down in Rama- 
subbier v Rama Iyer, (1941) 1 ML J 39 and Venkateswarlu v Venkatarayu, (1941) 1 MLJ 718, is not 
in any way affected by the new Explanation III added to section 8 of the Madras Agriculturists 
Relief Act by the Amending Act XXIII of 1948 The purport of the amendment 1s only to make 
a debt a continuous one notwithstanding a change in the creditor or debtor It does not purport 
to affect the law with regard to sphtting up ofadebt Ifthe Legislature had intended by Explanation 
III to bring about a change in the law relating to the continuity of a debt after ıt had been split 


up, one would have expected the Legislature to have introduced expressions ın the amendment which 
clearly brought about that result 


Although notice to the Official Receiver ın an application to scale down by an insolvent 1s desir- 
able, because ıt will give the Official Receiver an opportunity of seeing that the applıcatıon is properly 
prosecuted, yet ts not legally necessary that he should be ımpleaded or even given notice of the 
applıcatıon 


/ 
Appeal against the decree of the Court of the Subordinate Judge, Guntur, 
dated 6th April, 1946, in I A No 1284 of 1945,in O S.No 120 of 1931. 


V. Rangacharı for Appellants 
M. S Ramachandra Rao for Respondents 


4 ~ 


"A.A O. No. 474 of 1946, 
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25th August, 1949. 


IT) TIRUPATIRAYOLU 7. VENKATA SUBBA RAO. 769 


The Judgment of the Court was delivered by 


, Horwill, 7. —This is an appeal by the decree-holder ın O. S. No. 120 of 1931 
against the order of the Principal Subordinate Judge of Guntur scaling down the 
decree debt in a manner which the appellant considers to be unduly favourable 
to the judgment-debtor 


The point ın dispute between the parties 1s a simple one. A promissory note 
was executed ın renewal of two earlier promissory notes, Exs P-1 and P-g, in which 
a further sum of Rs. 5,000 was advanced, making a total of Rs. 15,000 due by 
defendants 1 and 2 and one P Prakasa Rao. On the 12th March, 1931, an 
arrangement was entered into between the creditor and the debtors whereby Prakasa 
Rao undertook half the hability under the note, which amounted to Rs. 9,700, 
and for that amount he executed a mortgage bond ın favour of the creditor. The 
defendants executed the suit promissory note for the other Rs 9,700. ‘The question 
arising ın this appeal ıs whether we must regard the sphtting up of the old debt 
on the 12th March, 1931, as a creation of two new debts, m which case the 12th 
March, 1931, will be the earliest date to which the yudgment-debtors would be 
entitled to go back to reopen the decree debt, or we must regard the two new debts 
as continuations of the old one. A third alternative suggested was that the Rs. 9,700 
paid by Prakasa Rao should be regarded as a partial discharge of the debt then 
existing. In the two last cases, the yudgment-debtors would be.entitled to go back 
to the roth May, 1925, the date of execution of Ex. P-1, the original promissory 
note 


We consider that this question is settled by authority In Ramasubber v. 
Rama Atyar1, there was a division in the family of the creditors and the debt divided 
between the two members of the family ın unequal shares, the debtors executing 
fresh promissory notes in favour of the two members of the family. Patanjali 
Sastrı, J, m the judgment delivered by him on behalf of the Bench, stated : 


z ıt seems to us that the Explanation to section 8 requires that the debt must continue 


in substance to be the same though the amount and the parties under the various documents given 
as vouchers for 1t need not be strictly identical This requirement cannot be regarded as satisfied 
when the debt ıs divided among the heirs of the creditor and the debtor executes a separate instrument 
for a part of the debt ın favour of each of such heirs We are therefore of opinion that the promissory 
notes executed by the debtors separately cannot be said to represent a renewal of the original 
debt or rts ıncluston in fresh documents within the meaning of the Explanation ğ 


This decision was followed by the same Bench in Venkateswarlu v Venkataraju? 
and has been the recognised law relating to this type of transaction ‘These two 
cases were sought to be distinguished from the present case by the circumstance 
that there the debt was divided between two creditors, whereas here the debt was 
divided between two debtors We are unable to see how that difference affects 
the reasoning of the learned Judges ın the passage quoted above. 


Since these judgments were delivered, Madras Act IV of 1938 has been amended; 
and 1t 1s argued that the new Explanation III to section 8 has effected such a change 
that Ramasubber v Rama Atyar! and Venkateswarlu v Venkatarajşu? are no longer 
goodlaw Explanation (ın) now reads 

“ Where a debt has been renewed or included ın a fresh document executed before or after the 
commencement of this Act, whether by the same or a different debtor and whether ın favour of the 
same or a different creditor, the principal originally advanced together with such sums, if any, as 
have been subsequently advanced as principal shall alone be treated as the principal sum repayable 
under this section ” 

The purport of the amendment ıs thus to make a debt a continuous one, notwith- 
standing a change in the creditor or debtor It does not purport to affect the 
law with regard to a splitting up of a debt It is. a well-recognised canon of inter- 
pretation of amendments intended to bring about desirable changes in the law or 
to overcome interpretations put on the law by Courts, that the law existing before 
the amendment was made must be considered to contınue to be good law, except 
in so far as the amendment makes ıt clear on the face of it that a change ın the 
law as it stood before the amendment-was intended. If the Legislature” had 
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intended by Explanation III to bring about a change in the law relating to the 
continuity of a debt after it had been split up, one would have expected the Legis- 
Jature to have introduced expressions in the amendment which clearly brought 
about that result. It 1s true that the word “document ” includes documents, 
“€ creditor” creditors, and “ debtor ” debtors in this Explanation ; but the point 
made by the learned Judges ın Ramasubbier v Rama Auyar}, as will be seen from the 
passage cited above, was that the debt could not be said to be renewed within the 
meaning of the Act when it was split up m that way. Although the Legislature 
has now made it clear that the debt shall not be considered to lose its continuity 
by virtue of a change of creditor or debtor ; yet the word “ renewed ” is retained. 
We are unable therefore to say that the new Explanation (in) in any way affects 


the law laid down in the above cases When a debt 1s split up, the continuity of 
the debt is lost. : 


It was argued in support of the decision arrived at by the lower Court that the 
transaction entered into by Prakasa Rao should be regarded as a repayment of a 
half of the debt and a re-investment by the creditor of the sum in a mortgage. 
It seems clear to us that the transaction cannot be regarded in that light. It was 
intended to separate the joint hability of three debtors into liabilities by the first 
and second defendants on the one hand for half of the decree amount and by Prakasa 


Rao for the other half. 


It has finally been argued that since the Official Receiver was not given notice 
of the application in the lower Court, the application to scale down should now 
be remanded ın order to give the Official Receiver an opportunity of raising 
fresh points and canvassing the findings already arrived at. Although notice to 
the Official Receiver in an application to scale down by an insolvent 1s desirable, 
because it will give the Official Receiver an opportunity of seeing that the applica- 
tion 1s properly prosecuted ; yet it has been more than once laid down that it 
is not legally necessary that he should be ımpleaded or even given notice of 
the application. It has been stated from the Bar that the judgment-debtor was 
directed by the Official Receiver to file this application. That seems not improbable, 
as the application could be filed only by the insolvent himself, for he is an agrı- 
culturist, wheras the Official Receiver 1s not. No injustice seems to have resulted 
from a want of notice to the Official Receiver, because a counsel was engaged on 
behalf of the insolvent and various points taken and argued before the lower Court 
in the same way, as far as we can see, that the Official Receiver himself would 
have prosecuted the application, had he been made a party. 


" If the transaction of the reth March, 1931, resulted in the creation of new debts, 
then the calculation memo filed by the decree-holder in the Court below, except 
with regard to a slight modification in the rate of interest, has to be accepted as 
correct. All interest from the 12th March, 1931, to the rst October, 1937, would 
have to be wiped out. The decree-holder would. be entitled to the principal 
of Rs. 9.700, together with interest at 6 per cent per annum from ist October, 
1937, till date of payment, and the decree costs. The appellant 1s entitled to his 
costs in this Court and in the Court below, to be paid out of the insolvents’ estate. 


Ve: Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT"—MR. JUsTICE ViswANATHA SASTRT. 





Penjuri Govindappa .. Appellant* 
0. ı 
D. Chayyappa - Respondent. 


Madras Estates Land Act (1 of 1908), sections 3, 27 and 28—Payment of a bartıcular rent Sor 20 years— 
Presumption—Charging of mera, fishery rent and fee for use of landlord’s thrashing floor—W hether illegal. 


eee —— —“— — 
" ı. (1941) 1 M.L.J 39 
*S. As. Nos. 1474 and 2113 of 1946. 4th October, 1949 
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Where ıt appears that the ryot had been payıng rent to the landholder at the rate now decreed, 
for a period of 20 years, a presumption arises under section 27 of the Act that he holds at the same 
rate and under the same conditions as he did ın the preceding revenue year It 1s however open to 
the ryot to show that the rent charged or paid for the preceding year was not a fair or an equitable 
rent or that ıt included items of illegal levy, which the landholder was not entitled to collect 


Mera 1s a sum payable as a perquisite to hereditary village officers and where the payment has 
been made for a series of years, ıt being connected with the agricultural economy of the village, ıt 
cannot be said charging such mera 1s ın the nature of an illegal levy 


Under section 3, clause (1) of the Act fishery rents are also deemed to be rent and realısabi€ 
as such by the landholder Cess has to be paid by a ryot who owing to the want of a thrashing 
floor of his own uses the thrashing floor provided by the landlord 

Appeal against the decrees of the District Court, Anantapur, in A.S. Nos. 108 
and 118 of 1945, preferred against the decrees of the Court of the Deputy Collector, 
Anantapur, ın R. S. No. r of 1941 and Suit No. 3 of 1943, respectively. 


Ch Suryanarayana Rao for Appellant. 
K, Srinwasa Rao for Respondent. 
The Court delivered the following 


Jupcmenr —These two second appeals arise out of two suits instituted by 
a landlord, one for rent and the other for acceptance of patta by the ryot. 5.5. 
No. 1 of 1941, from which S. A. No 1474 of 1946 arises was a suit by the landholder, 
an Inamdar, for recovery of rent for fash 1349 instituted under section 77 of the 
Madras Estates Land Act. S S.No 3 of 1943 from which S. A No. 2113 arises 
was a suit instituted by the same landholder against the same ryot asin S.S.No.1 
of 1941 for enforecement of acceptance of patta by the ryot There was a second 
appeal to this Court (S A No 1033 of 1943) from S S No 1 of 1941 1n which it 
was held by Byers, J , that the landholder was not entitled to charge water cess in 
addition to the rent payable by the ryot, because the water that was used by the ryot 
was not the landholder’s water but that of the Government S S No 1 of 1941 
was remanded to the trial Court by the learned Judge for determining the dry 
rate of rent payable on the Jands in question. After the remand, the Revenue 
Divisional Officer who tried the suit and the learned District Judge who heard 
the appeal have held that the dry rate payable on the lands was at the rate of 
Re. 1-13-10 per acre for all the items except 1tem 11 for which the rent was fixed 
at Re o-8-6 per acre In S S No 3 of 1943 which was a suit for acceptance 
of patta, the same rate of rent as had been determined in S S No. 1 of 1941 was 
held to be the proper rate of rent to be specified in the patta which had to be accepted 
by the ryot. The ryot has now preferred these two second appeals and the main 
objection of Mr Suryanarayana, the learned advocate for the appellant, is that 
the Courts below erred ın fixing the rate of rent payable at a sum of Re. 1-13-10 
per acre The contention of the ryot in the Courts below was that he was lable 
to pay only at the rate of four annas per acre for cist and seven pies per acre in 
7 of land cess and the rest of the claim of the landholder was illegal and unten- 
able. 


It appears from the evidence of the appellant himself that for a period of 
20 years preceding fasli 1349 he had been paying rent to the landholder at the 
rate now decreed by the two Courts Consequently, under section 27 of the 
Madras Estates Land Act, a presumption arises that he holds at the same rate and 
under the same conditions as he did in the preceding revenue year Of course, 
ıt 1s open to the ryot to show that the rent charged or paid for the preceding year 
was not a fair or an equitable rent or that ıt included several items of illegal levy 
which the landholder was not entitled to collect from the ryot. Under section 28 
of the Madras Estates Land Act, whether it 1s a suit for rent or a suit to enforce 
acceptance of patta, the rent or rate of rent for the time being lawfully payable 
by a ryot shall be presumed to be fair and equitable until the contrary 1s shown. 
It 1s no doubt true that m or about the year 1862 the neighbouring rate of dry 
assessment was about four annas per acre, but this is by no means decisive of the 
rights of parties. Where for about 20 years even according to the admission of 
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the defendant, a rent higher than what was paid in 1861 has been paid, it cannot 
be said that the rent so paid during these latter years was not fair rent withm the 
meaning of section 28 of the Madras Estates Land Act. Mr Suryanarayana 
argues that even under section 28, the rent or rate of rent clarmed by the landholder 
must be shown to be lawfully payable before the presumption in section 28 can 
be applied to the case. He contends that the component parts of the claim made 
by the landlord shows that except a sum of Re 0-4-7, the rest of the items claimed 
by him cannot be legally clarmed as rent within the meaning ofsection 3 (11) of 
the Act Among the items objected to by the appellant are a sum of Re. 1-0-0 
per acre charged as mera, a sum of Re 0-8-0 per acre charged as fishing rent and 
a sum of Re 0-1-3 per acre charged for the amenities provided in the shape 
of a thrashing floor and other aids to good husbandry It ıs contended that mera 
1s a sum payable as a perquisite to hereditary village officers and that the ryot 1s 
not bound to pay the whole or any part of this sum especially when it is not paid as 
consideration for the beneficial use and occupation of the land. There 1sno doubt 
considerable force in the argument, but section 3, Cl. (11) includes in the category 
of rent any sum lawfully payable to a landholder by a ryot as such in addition to 
the rent due according to law or usage having the force of law İt has been held 
ın Sree Sankaiachart Sıvamıar v Varada Pillai’ that mera of this kind can be lawfully 
claimed by a landholder from a ryot along with the rent under section 4 of the old 
Rent Recovery Act It 1s no doubt pointed out by Stone, J , m Basudeva Das v. 
Raya Harıschand? that there 1s a difference between the language employed ın sec- 
tion 4 of the old Rent Recovery Act and section 3, clause (11) of Madras Act I of 
1908 I do not, however, consider that there 1s any substantial difference between 
the language of the two provisions and it 1s significant that Pandrang Row, J, 
who was also a party to the decision ın Basudeva Das v Raja Harıschand? did not 
express his concurrence with this part of the reasoning of Stone, J. The payment 
having been made for a series of years and being connected with the agricultural 
economy of the village, ıt cannot be said that ıt is m the nature of an illegal levy. 


The next item that 1s objected to 1s a sum of Re 0-8-0 per acre payable as 
fishery rent Under section 3, clause (1), sub-clause (b) of the Estates Land Act, 
fishery rents are also deemed to be rent and realisable as such by the landholder. 
There 1s the evidence of the plaintiff that the ryots enjoy fishery rights ın the village. 
Therefore, no objection can be taken to the inclusion of this sum in the claim for 
rent Asregards the sum of Re o-1-3 charged for the provision ofamenities like 
thrashıng floor, etc, there 1s the authority of this Court in Vadamalar Thiru- 
vanatha Sevuga Panda Thevar v Sankaramoortht Naidu® that the cess has to be paid 
by the ryot who owing to the want of a thrashing floor belonging to him uses the 
thrashing floor provided by the landlord If, however, the tenant has a thrashing 
floor of his own which he 1s using, the cess is not leviable. In the present case, 
there 1s no evidence that the ryot has got a thrashing floor of his own which he 
1s using and therefore does not stand ın need of the thrashıng floor provided by the 
landlord. For these reasons, I hold that the rate of Re. 1-1 3-10 per acre fixed 
as rent payable by the ryot to the landholder in these two suits fixed for item 11 
for which a rate of Re o-8-6 has been fixed must be accepted 


The result 1s that these two second appeals fail and must be dismissed with costs. 


There 1s a memorandum of cross-objections inS A No. 2113 which relates 
to the water cess payable by the landholder and which 1s sought to be recovered 
from the ryot There being no evidence that the landholder has paid any amount 
as water cess, the claim 1s unsustamable. The memorandum of objections is therefore 
dismissed with costs. 








V.P.S. Appeals dismissed. 
1. (1903) ILR 27 Mad 332 at 336 3 (1918) 36 M.LJ To, :ILR.4o Mad. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT -—Mr Justice PANCHAPAKESA AYYAR. 
K S M Mohammad Abdul Kadar Marakayar Petitioner * 
Indian Penal Code (XLV of 1860), section 282—Overloading af boats—Negligence of owner—Plea of 
want of direct knowledge—If affects question of guilt 


An owner, who knowinely or negligently allows overloading of his boats so as to endanger life 
of persons sailing therein 1s hable under section 282 of the Indian Penal Code He cannot plead 
in defence that the tzndal who was ın actual charge of the boat was alone hable. 


Bachalal v Rex, (1948) AH LJ 354, distinguished 

Even if direct knowledge of the owner of the overloading is not proved, his negligence in that 
he did not take due care and attention will make hım hable 

Petition under sections 435 and 439, Criminal Procedure Code (V of 1898), 
praying that the High Court will be pleased to revise the orders of the Sub- 
Divisional Magistrate, Ramnad, m C A Nos 36, 35 and 34 of 1948, respectively 
(G C Nos 1148, 1147 and 1146 of 1948, respectively, Stationary Sub-Magistrate, 
Ramnad) 

S A Ahmed Meeran for Petitioner. 

The Assistant Public Prosecutor (4 S Stvakaminathan) for the Crown 

The Court made the following 


ORDER —The petitioner in all these petitions 1s one Mohammad Abdul 
Kadar Marakayar He has been convicted under section 282, Indian Penal Code 
and sentenced to pay a fine of Rs 40, Rs 75 and Rs 100, respectively, ın these three 
cases, for having knowingly and negligently conveyed or caused to be conveyed 
for hire persons so loaded on his three boats as to endanger the life of the persons 
travelling ın the boats In Crl R. C. No 451 of 1949, 36 passengers were carried as 
against 24. passengers allowed under the rules In Crl R C No. 453 of 1949 also 
there was even more gross overloading, thenumber of passengers conveyed being 30 
ınstead of the 12 allowed In Crl R C No 452, 52 passengers were carried instead 
of the 30 allowed ‘The learned counsel for the petitioner, Mr. Ahmed Meeran, 
has raised three main contentions 


The first ıs that the petitioner ıs not the owner of the boat concerned in Cri. 
R GC. No 452, and that he has also denied the ownership in the Courts below, 
and that the prosecution has failed to prove his ownership or liability for the 
overloading ın that boat Thatisso The learned Public Prosecutor also agrees. 
Therefore, the petitioner’s conviction and sentence in C.C No. 1147 of 1948, 
covered by Crl R. C No 452, must be set aside, and are hereby set aside, and the 
fine, 1f paid, ordered to be refunded to him. 


In the other two cases, the petitioner is, admittedly, the owner of the boats 
which carried such terrific overloads and endangering the safety of the passengers. 
The number of passengers 1s fixed for each boat under the rules, taking everything 
into consideration including sea-worthiness, safety, etc , the safety of the passengers 
being the paramount consideration Boats are likely to capsize, and drown the 
passengers travelling in them, if they are overloaded like this The contention of the 
learned counsel for the petitioner ın these two cases is that the tindal is the man 
in direct charge of the boats, and 1s the person made liable under the Indian Ports 
Act, and that, under the ruling ın Bachalal v Rexl, owners of motor vechicles 
not proved to have known personally about the overloading of the motor vehicles 
are not lable, but only the drivers, and that the presumption of knowledge by 
owners does not extend to section 72 (3) (6) of the Motor Vehicles Act, 1939 
Mr Ahmed Meeran urged that the same principle will apply to boats I cannot 
agree The fındal ıs undoubtedly lable for overloading boats, but that does not 
mean that no other body will be hable There are cases, under our law, both civil 
and criminal, when several persons will be jointly lable for acts and omissions, 
and it 1s no defence for one, when charged, to say that another person liable is not 





5 Crl R.C Nos 451, 452 and 453 of ı949 ” goth October, 1949 
Cr]. R P Nos. 401, 402 and 403 of 1949. 
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charged. He may, of course, show that the others alone are liable Here, there- 
fore, the fact that the indala man of straw, has not been prosecuted for these 
offences, 1s irrelevant as the petitioner a man of substance and the owner is also 
liable The ruling relied on will not have any application to this case, which relates 
to overloading a boat, under section 282, Indian Penal Code and endangering the 
lives of passengers That was a ruling under the Motor Vehicles Act, and under a 
specific section thereunder It was not a ruling relating to boats or under 
section 282, Indian Penal Code, where there ıs the significant phrase “ or negli- 
gently ” which ıs not found in the section in the Motor Vehicles Act considered 
ın the rulmg I am convinced that the owner who knowingly or negligently 
allows overloading of his boat so as to endanger the life of the persons therein 
will be hable under section 282, Indian Penal Code 

Then the question is whether this petitioner, the owner, was guilty of either 
knowledge or negligence There 1s no proof that he actually knew, as a matter of 
fact, about this overloading on his two boats, but thereis not the least doubt that 
he was guilty of negligence, and that this negligence was directly responsible for 
the overloading of his boats, endangering the safety of the persons travelling 
therein If he had exercised due care and caution, especially as the boats were 
only plying from Danushkodi, when he was living in nearby Pamban, this over- 
loading would never have happened Het was, doubtless, content not to enquire 
of his ¢zndal or ask inconvenient questions but to take the proceeds of such over- 
loading That will make him liable for negligence, as he did not take due care 
and attention. Many accidents and fatalities have occurred all over India 
by boats being so overloaded, ın the Godavari, ın the Narmada, in the Brahmaputra, 
and in several other places "This is a thmg which ought to be stopped, 
and, ıf the owner is‘not caught and punished for his neghgence, it will never be 
stopped effectively 

It was urged that this petitioner was living at Pamban, two miles away, and 
not at Danushkodı, and so could not be aware of the overloading of these boats. 
I cannot agree Ifhe had gone on a pilgrimage to Mecca, or was so far away that 
he could not reasonably be expected to know what was happening to his boats, 
he could have urged lack of negligence , but, when he was living in nearby Pamban, 
and daily getting his proceeds from the boats, the plea sounds hollow and uncon- 
vıncıng. I, therefore, confirm the convictions of the petitioner mC G. No 1148 
of 1948 and 1146 of 1948, but reduce the fines imposed on him to Rs 10m each 
case, as this appears to be his first offence, and direct knowledge by him has not 
been proved, but only negligence. The excess fines, if paid, will be refunded. 

K.C. —— Petition dısmıssed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MhR Justice GovinpA MENON AND MR. JusTICE BASHEER AHMED 
SAYEED. 
Sri Rajah Yenumula Suryanarayanamurthy Dora Garu . Appellani* 


v. 
Sri Chitrapu Buchi Venkayya Pantulu . Respondent 
Guardians and Wards Act (VIII of 1890), sections 39 and 41—Appontment of guardian where all the mem- 
bers are minors—One of the minors becoming maşor—Raght to resume properties uncondstronally 
Where all the members of a joint family are minors, the Court has power under the Guardians 
and Wards Act to appoint a guardian for the whole of the joint family property ın case there are no 
adult male members But when once one of the minors becomes a major he 1s ipso facto entitled 
to the resumption of the entire property ın his favour and he could act as the natural guardian of the 
minor, not as the certificated guardian and as such he cannot be directed to furnısh security 
before he recovered possession of the joint family properties 
Appeal against the Order of the District Court, East Godavari, at Rajahmundry 
dated 2ıst April, 1947, in GC. M. P, No. 120 of 1947. 
P. Satyanarayana Rau and M B Rama Sarma for Appellant. 


Respondent not represented. 
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The Judgment of the Court was delivered by 


Govinda Menon, 7 —This is an appeal under section 47 of the Guardians and 
Wards Act against the order of the learned District Judge of Rajahmundry appoint- 
ing the appellant herem guardian of his minor brother and directing the delivery 
of possession of the family properties to him on certain conditions ımposed upon 
by the learned District Judge The order was that ıt was only on the fulfilment 
of those conditions by the petitioner that he 1s entitled to recover possession of the 
properties, or to act as the guardian of his minor brother The learned Judge 
held that as the elder brother has furnished security as ordered, he was to be appointed 
as guardian of the property of the minor on usual conditions O P No. gg of 
1935 was an application for the appointment of a property guardian for the peti- 
tioner and his minor brother on the ground that both of them were minors and that 
a guardian should be appointed, because the joint family consisted only of these 
two minors and there was no adult major member at all Accordingly, the 
respondent to this appeal Mr Buchı Venkayya Pantulu, a legal practitioner, 
was appointed as guardian and he managed the estate of the petitioner and huis 
minor brother. The petitioner became a major on the 15th October, 1945 and 
thereafter applied for recovery of possession of joint family properties under 
section 39 (a) and section 41 (2) (c) and clause (3) of the Guardians and Wards 
Act. The learned Judge passed the order, which 1s the subject of appeal adverted 
to above. 


It ıs clearly established that where all the members of a joint family are minors, 
the Court has power under the Guardians and Wards Act to appomt a guardian 
in case there are no adult male members At page 299 of Mayne’s Hindu Law 
(10th Edition), the learned author states as follows : 

“ When all the coparceners of a Mitakshara joint family are minors, the Court can appoint a 


guardian of the property of the minors, though ın such a case as soon as the eldest member of the 
family attains majority, the guardianship 1s 1050 facto determined as regards all the members,” 


Bindajtv. Mathuraba:!, Ramachandray Krishna Rao*, Shamanath Sahı v Laljichaube*, 
Jagannath Prasad v. Chunilal*, Chandrapal v. Sarabjt®, are cited in support of this 
view. To the same effect are the statements of law in Mulla’s Hindu Law, page 
58g, section 519 İt is stated there that ifall the sons are minors, the Court may 
appoint a guardian for the whole of the joint property until one of them attains 
majority and the authority cited ıs Bındanı v Mathuraba+ and Khıkar Lakshmu 
v. Marudevi®. These decisions were considered and followed by this Court by 
Ramesam and Jackson, JJ ,ın C M. A No. 268 of 1928 where the learned Judges 
went further and said that if ın addition to the minors there 1s an adult member, 
who on account of unsoundness of mind 1s incapable of managing the property, 
then a property guardian can be appointed for the mınor's share. It is now well 
settled that a guardian cannot be appointed for the property of the minor members 
of a jomt family. Sham Kuar v Mohanunde Sahoy", Virupakshappa v. Nilgangava* 
and the decision of the Privy Council in Garibulla v. Khalak Singh®, authoritatively 
lay down the above proposition Therefore the appointment of guardian was 
justified , but when once one of the minors becomes a major, he is 2950 facto entitled 
to the resumption of the entire property ın his favour and he could act as the natural 
guardian of the minor, not as the certificated guardian That proposition 1s well 
settled by the statement of the law ın Mayne’s Hindu Law and the cases which 
have been quoted thereunder. Such being the case, the learned District Judge 
was wrong ın directing the petitioner to furnish security before he recovered posses- 
sion of the joint family properties Probably the attention of the learned Judge 
was not specifically invited to the position of law, which is by this time very 
well settled. In these circumstances, the order of the lower Court being 
unsustainable cannot be mamtaıned and ıs therefore set aside ‘The appeal 1s 
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allowed and the appellant 1s entitled to get possession of the entire properties of 
the yomt family without any conditions being attached whatever As the 
respondent did not appear and as he himself ıs a legal practitioner, who has not 
objected to the surrender of possession of the property, we direct that the appell- 
ant do pay his costs in Court. 


vs — — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mnr, JusTic—E KRISHNASWAMI NAYUDU. 


Kottan Petitioner* 
7, 
K. V. Kannan and another . Respondents 


Negotiable Instruments Act (XX VI of 1881), sections 64 and 74—Suit by endorsee of simple on demand 
promissory note—Endorsee not entitled to decree against his endorser without proof of presentment for payment to 
maker and without notice of dishonour to the endorser. 


Where the endorsee of a promissory note seeks to make the endorser liable the fact of presentment 
to the maker and issue of notice of dishonour to the endorser should be made clear ın the plaınt itself 
as notice of dishonour 1s a maternal part of the cause of action Requirements of “ presentation ” 
and “ notice of dishonour *” considered 

Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the decree and judgment of the District Munsiffs Court, 
Kasargod, dated 27th November, 1947, nm S G.S No 74 of 1947. 


A. Achuthan Nambıar for Petitioner. 
K. Vittal Rao for Respondents 
The Court delivered the following 


Jupckent.—The point for determination ın this revision petition is whether 
an endorsee of a simple on demand promissory note will be entitled to a decree 
against an endorser without proof of presentment for payment to the maker and 
without notice of dishonour to the endorser 


The suit was on a promissory note for Rs 240 executed on the rath March, 
1944, by the first defendant ın favour of the second defendant On the 14th 
April, 1944, the second defendant endorsed ın favour of the plamtiff for consideration 
The suit was filed on the 13th February, 1947. The allegation ın the plaint is 
that the defendants failed to pay the amount on several oral demands and the 
registered notice sent to the defendants by the plaıntıff on the roth February, 1946, 
proved of no avail and hence the plaintiff was constrained to file this suit. The 
first defendant was ex parte The second defendant pleaded that the moneys 
paid under the promissory note belonged to the plaintiff and that he was a 
name-lender to the promissory note and that at the request of the plamtıf it 
was endorsed over to him, A decree was passed against both defendants. 


The counsel for the petitioner argues that there was no presentment of the 
pronote for payment and no notice of dishonour in order to make the endorser 
liable This plea was not raised in the written statement, but however this appears 
to have been raised ın arguments and the lower Court simply referred to sections 25, 
93 and 106 of the Negotiable Instruments Act and the decision ın Fagannadha Reddiar 
v. Lakshmana Reddar? which held that the habuility of the endorser of a promissory 
note was not governed by section 35 of the Negotiable Instruments Act and that 
ın order to make the endorser liable it must be presented for payment within a reason- 
able time after the endorsement , but however did not deal with the question 
whether notice of dishonour was necessary or was given in order to make the 
second defendant lable The lower Court finds that there was a written demand 
made by the plaintiff to the endorser, the second defendant and also found that 
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there were seveial demands now and then to the defendants in respect of the pro- 
mussory note There is no evidence of any oral demand, but Iam not prepared 
to go behind the finding of the lower Court that there were several demands in 
view of the failure of the second defendant to deny the allegations in the plaint 
where the plaintiff specifically stated that he made several demands on the defendants 
It is however to be considered whether there was presentment for payment and 
notice of dishonour m order to make the endorser liable on the pronote 


In view of my accepting the finding of the lower Court that there were several 
oral demands and also that there was a written demand, Ex A-2, itis to be examined 
whether the oral demands about which there was no evidence as to when they 
were made and under what circumstances, and Ex A-2 would be sufficient to 
satisfy the requirements of presentment for payment and notice of dishonour as 
provided in the Negotiable Instruments Act Under section 74 of the Negotiable 
Instruments Act, a negotiable instrument payable on demand must be presented 
for payment within a reasonable tıme after it 1s received by the holder ‘There 1s 
however no evidence to that effect in this case, excepting some demands made 
without any further particulars. Section 64 lays down that promissory notes, 
bills of exchange and cheques must be presented for payment to the maker, acceptor 
or drawee thereof respectively by or on behalf of the holder as hereinafter provided. 
In default of such presentment the other parties thereto are not lable thereon 
to such holder The learned counsel for the petitioner referred me to Uppalapats 
Hemadrı v Kodalı Seshamma1, where it was held that such presentment for payment 
under section 64 was necessary if the endorser is to be made hable But the 
question is ın what manner the presentment ıs to be made Prima facie it appears 
to me, reading the language of the sections that the presentment must be made 
personally and the note has to be produced In this case the learned counsel 
for the respondent argues that when there 1s an oral demand ıt must be presumed 
that he must have had the promissory note ready with him to be discharged when 
demand was made by the maker I would be inclined to accept this contention 
if only there was some evidence ın the case that an oral demarid was made at a 
particular tıme and the circumstances under which ıt was made Further to satisfy 
the requirements of section 74 1t 1s necessary that the negotiable instrument which 
was ın this case a promıssory note must be presented for payment within a reasonable 
time In the absence of evidence it is ımpossıble to say whether it was present- 
ed, ıf so, within a reasonable time I do not think therefore that the note was 
presented for payment to the maker in order to make the endorser liable. 


In this connection it is necessary to consider whether m the case of a sımple 
on demand promıssory note the presentment for payment should be made and 
the note produced when the demand ıs made. It is argued relying on (1938) M.LJ, 
Short Notes, page 4, that a registered notice of demand by a pleader demanding 
payment ıs not @ presentment in law The learned Judges relied on decisions 1n 
Mahomed Rowthan v Mahomed Hussain”, and Sımulu Ebrahim Rowthan v Abdul Rahiman 
Mahomed? But there the question of the manner or method of presentment did 
not arise Even in 1938 MLJ when I looked into the original judgment I 
find that ıt was a case which arose under the Stamp Act But however the learned 
Judges observed with reference to a letter of demand written by the vakil to the 
maker of the promissory note that 

“€ this ıs not good presentment unless the note or instrument 1s actually shown or exhibited 
to the person required to pav or to honour it , merely making a demand cannot be said to be equl- 
valent to presentment ” 2 
No doubt this seems to be the meaning of the word “ presentment ” under sections 
64. and 74 İt is no doubt correct that a notice of demand on behalf of the holder 
would not amount to sufficient presentment since the promissory note could not 
have been sent along with the notice The followmg passage from Bhashyam 
and Adiga’s-Commentaries on Negotiable Instruments Act may be cited : 


1, A.I R. 1931 Mad 1138 3 (1898) 8 ML J. 182. 
2. (1899)9 MLJ 135 I.LR 22 Mad. 337. 
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“€ It is, however, not necessary that the presentor should carry the instrument ın his hand at the 

tıme of the demand, provided the bill 1s ın fact near and accessible, though not ın his personal 
custody Tn fact, it seems that a demand otherwise valid is not vitiated, simply because the note or 
bill 1s not exhibited unless the maker or the acceptor should refuse to pay on that account” 
That passage appears to have been taken from Parson’s Book on Negotiable Instru- 
ments, Volume I, page 368 Iam inclined to agree with this view. If only it 1s 
shown that demand was made and the person making the demand was ın possession 
of the note and was ın a position to hand it over on payment, ıt should be sufficient 
for a presentment for payment especially in the case of on demand promissory 
note. It must be proved in such a case that there has been a demand and the 
person making the demand had the promissory note with him or was in a position 
to produce ıt on payment being made. That does not however arise ın this case 
where there ıs no evidence as to the oral demand having been made within a reason- 
able time after endorsement. 


The next point argued by the learned counsel for the petitioner 1s whether 
there was any notice of dıshonour. The lower Court relies on Ex A-2 but however 
does not say ıt amounts to a notice of dishonour I do not think that the terms 
of that notice would be sufficient to be a notice of dishonour as required by law. 
Section 93 of the Negotiable Instruments Act makes 1t incumbent on the holder 
of a promissory note which has been dishonoured by non-payment to give notice 
that the mstrument has been so dishonoured to all other parties whom the holder 
seeks to make severally lable thereon and ın this case the endorser. 


The learned counsel for the petitioner relied on the decision in DeSouza v. 
Coles1, where the question arose as to the place of cause of action, the learned Judges 
observed that the obligation of the maker of promissory note, or of the endorser 
of bill of exchange and probably of the acceptor also, 1s not complete without 
delivery of the instrument to the payee, endorsee, or drawer, and in a suit against 
the maker, or endorser, or acceptor, the whole cause of action does arise where 
the complete contract is made but not elsewhere, subject to this qualification as 
regards actions against endorsers, ın which notice of dishonour 1s necessary, that 
such notice 1s also a material part of the cause of action and must also be given 
within the jurisdiction In Hartley v Richard Fesson Case the Younger?, ıt was held 
that a notice of a dishonour of bill of exchange must contain an intimation that 
payment of the bill has been refused by the acceptor, and, therefore, a letter merely 
containing a demand of payment was held not to be a sufficient notice. The 
following passage from the judgment of Abbot, CG J , will be relevant . 

“€ "There 1s no precise form of words necessary to be used in giving notice of the dishonour of a 


bill of exchange, but the language used must be such as to convey notice to the party what the bill 
ıs, and that payment has been refused by the acceptor ” 


In this case apart from the oral demands reference 1s made ın the plaint to the notice 
Ex. A-2, dated roth December, 1946. It1s only a notice calling upon both the maker 
and the endorser to make the payment There 1s also a reference ın it that when- 
ever the demand was made the amounts, principal and interest, were not paid 
and that defendants were saying that it will be given and that they were evading. 
The learned counsel wants me to assume from these words that there must have 
been oral demands, presentment of the promissory note should have been made 
and the fact of dıshonour should also have been intimated to the endorser 1 
am unable to imply all these from the language of Ex A-2 Moreover as pomted 
out by Abbot, CJ, ın Hartley v. Richard Fesson Case the Younger?, there should 
be something to indicate ın the notice itself that there has been failure of pay- 
ment on presentment and therefore dishonour of the promissory note. There 
ıs no such indication in Ex A-2 to that effect It ıs no doubt correct that 
the notice of dishonour need not be in writing because section 94 states 
that a notice of dishonour may be oral or written But there is no such proof 
of even a oral notice of dishonour in this case. It 1s therefore necessary 
that in case where the endorsee of a promissory note seeks to make 
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the endorser liable, the fact of presentment and issue of notice of dishonour should 
be made clear in the plaint itself as notice of dishonour has been held to be a mate- 
rial part of the cause of action. ‘There is no such allegation in the plaint nor is 
there any proof of the same. In the circumstances, I think, the judgment of the 
lower Court cannot stand and I allow the petition but in the circumstances without 
costs. 


K. S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KRISHNASWAMI NAYUDU. 


Amaravathamma .. Petetroner* 
7. 
Chinna Venkat Reddı and others .. Respondents. 


Practice—Surt by next friend of a minor to set aside compromise decree wn an earlter partition suit as not binding 
+—Sutt decreed and matters wn wsue wn the prior sutt tried and preluninary decree passed—No need to revive the earlier 
suv, 


Where a suit by the next friend of a minor to set aside as not binding on the minor a compromise 
decree ın an earlier partition suit ın which the minor was one of the defendants, a declaration ın favour 
of the minor 1s given and the matters which have been ın issue in the previous swt have been tned 
and a preliminary decree has been passed ın the mmor’s sut, there is no necessity nor any justification 
for the Court for reviving the earher suit and allowing it to be tried. 

Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge, Chittoor, 
dated 28th March, 1946, m M. P. No. 367 of 1945, m O.S. No, 53 of 1940, 


S. V. Venugoğalachan and G. V. Dikshitulu for Petitioner. 
K. S. Desikan for Respondents. 
The Court delivered the following 


TUDGMENT ——The petitioner is the plamtiff in O. S. No. 53 of 1940, which 
was a suit for partition imstituted in the Subordinate Judge’s Court of Chittoor. 
The petitioner is the widow of one Anjaneyalu Reddı. She claimed one-third 
share of the yomt family properties against her father-in-law the first defendant, 
the second defendant who was her husband’s minor brother and the third defendant, 
the mother of the first defendant. On 5th August, 1940, a compromise decree 
was passed but the second defendant being a minor the Court sanctioned the com- 
promise. It was found later that the required certificate by the advocate as to the 
reasonableness of the compromise was not filed A suit was filed on behalf of the 
second defendant by his next friend for setting aside the compromise decree which 
is O. S. No 44 of 1942 on the file of the same Court. In the plaint in that suit 
the present second defendant prayed for a declaration that the compromise decree 
in O, S No. 53 of 1940 was ınvalıd, inoperative and void and not binding on the 
plaintiff or on his interest in the joint family properties and for an injunction 
restraming the second defendant from imterfermg with the plaintiff’s possession 
and enjoyment of the said properties, for declaring the second defendant’s right 
to a half share to the ımmoveable properties and for division of the same by metes 
and bounds and for other reliefs. In the plamt the second defendant alleged 
that the decree was not binding on him and moreover the plaintiff in O. S. No. 
53 Of 1940 was given a share to which she was not entitled by virtue of the Hindu 
Women’s Rights to Property Act. To this plamt the plaintiff as second defendant 
filed a written statement stating among others that the insurance policy amount 
claimed by the second defendant in the suit was the separate property of her 
husband and also claiming that the properties conveyed under the settlement deed 
were the self-acquired and separate properties of her husband besides other 
contentions, Issues were framed raising besides the question as to the validity 
a I a a Rc a $ — —  —————— yen m am m 
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and binding nature of the compromise decree, other questions as to what are the 
family properties, moveable and immoveable, to be divided, and what the plain- 
tiff’s share therein was and also an issue as to the nature of the properties conveyed 
under the settlement deed A preliminary decree was passed ım the said suit, 
O. S. No. 44 of 1942, declarmg that the compromuse decreein O S No. 53 of 1940 
on the file of that Court was not binding on the plaintiff and that the parties should 
be restored to their status quo ante as it stood before the said compromise decree ; 
that the second defendant and his father were each entitled to a half-share in the 
joint famıly agricultural properties ; that the plaintiff was entitled to a one-third 
share ın the jomt family moveable and immoveable properties other than agricul- 
tural lands and that the plamtiff was solely entitled to the insurance amount got 
under her husband’s life insurance policy and that the properties conveyed under 
Ex. P-2, the settlement deed, were the private properties of Anjaneya Reddi and 
not of the joınt family. 


The plaintiff applied in I. A No. os of 1945 filed ın the said suit 
O. S. No. 44 of 1942 for passing a final decree ın respect of the properties 
described 1n the schedule to that petition, for a division ito three shares as per 
directions ın the prelimmary decree and for the appointment of a commissioner, 
if necessary, to make the division either ın specie or otherwise. The second 
defendant opposed the said application and in his counter-affidavit he stated 
that 1t was not open to the plaintiff to ask for inclusion ın the final decree new move- 
ables mentioned ın the schedule to the application which were not the subject-matter 
of the suit or of the preliminary decree. On that an order was passed dismissing 
the petition, the Court observing that most of the properties sought to be partition- 
ed were not included in the suit and that she has to seek her remedies otherwise 
and that she cannot be allowed to agitate the matter here after once the pre- 
luminary decree had been passed. 


Soon after, the order ın I. A. No. 95 of 1945, the plaintiff filed I. A. No. 367 
of 1945 in O. S. No. 53 of 1940 for an order to restore the suit O. S. No. 53 of 1940 
to file and proceed to try the same on merits and dispose ıt off according to law. 
In the affidavit she stated that'she ıs entitled to such an order by reason of the 
clause ın the prelrmınary decree in O S. No. 44 of 1942, that the compromise 
decree ın O. $. No. 53 of 1940 was not binding and that the parties should be 
restored to status quo ante and on the observations of the lower Court ın the 
order in her application for passing a final decree that she mıght seek other 
remedies ın respect of the properties which were not mentioned ın the plaınt 
or ın the preliminary decree. The application was opposed on the ground 
that there was no provision of law under which she could ask that the suit O S. 
No 53 of 1940 could be restored to file and tned afresh. The lower Court found 
ın favour of the respondent that such an application was not maintainable and 
the present petitioner was at liberty to seek such proper and legal remedies as are 
open to her to get all the properties of the joint family divided if they were really 
left out ın the prior partition. 


It 1s contended on behalf of the petitioner that she 1s entitled to have the same 
tried on merits by virtue of clause (a) of the decree in O. 5 No 44 of 1942. The 
decree declares that the compromise decree in O,S. No 53 of 1940 1s not binding 
and adds that the parties should be restored to status quo ante as ıt stood before the 
compromise decree. It 1s argued relying on the latter part of the clause that she 
is entitled to be relegated to the position of the plaintiff in O S. No. 53 of 194¢ 
and to proceed with the trial of that suit. It would no doubt be a correct conten: 
ton if the tnalin O S No 44 of 1942 related only to the validity of the compromise 
decree and did not deal with the other questions raised ın the suit, vz., the rights 
of the parties to partition, their respective shares and the properties ın which they 
would be entitled to a share, the subject-matter of the suit in O. S, No. 44 of 1942 
being practically the same asın the previous suit O S. No. 53 of 1940. The peti- 
tioner sought to file a written statem=nt, allowed issues to be raised not only on the 
” question of compromise decree but on other matters and the Court gave its finding 
vg 
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on several of the issues and passed a decree declaring the shares of the parties, 
directing a partition and giving other reliefs. It may be pointed out that there 
was no appeal against the preliminary decree and at no time any contention was 
raised that ıt was not open in O S No 44 of 1942 to decide any other issue excepting 
the issue relating to the compromise decree Not content with that the petitioner 
also accepted the preliminary decree and in pursuance of it applied for a final 
decree in I A. No 95 of 1945, but did not get the order which was sought for 
in that application. 1 do not think that on the ground that she was not allowed 
to have othe: properties mentioned ın the preliminary decree brought ın for partition 
she could seek this remedy of re-opening a suit the questions involved ın which 
having been raised and disposed of in the subsequent suit, O. S. No. 44 of 1942. 


The learned counsel relied on the decision ın Lakhanlal and another v. Sitaram* 
where it ıs held that when a decree against a minor is set aside on the ground that 
the minor was not properly represented ın the suit, the original suit 1s not wiped 
out as against the minor but will continue from the stage at which the minor 
had a right to defend the clarm against him That will no doubt be the correct 
position hele, if, as I have already pomted out, the lower Court in O. S. No. 44 
of 1942 had dealt with the issue relating to the compromise decree alone. To 
similar effect 1s the other decision cited by the learned counsel for the petitioner 
in Loke Nath Das Purkayastha v Bıharee Lal Shaha® There ıt was held that when 
a decree passed against a minor 1s declared to be invalid and moperative against 
him in a subsequent suit by the minor on the ground that there was no proper 
appointment of a guardian-ad-litem the Court has the power to revive the former 
suit against the minor. The objection to the revival of the suit was raised on the 
ground that it was only a declaratory decree and there was no direction as to the 
revival of the other suit. The learned Judges held that a further decision was 
not necessary, a simple declaration would be sufficient. In Manoharlal v. Jadunath 
Singh?, which was an appeal against the decree of the Judicial Commissioner of 
Oudh where the Judicial Commissioners set aside certain compromuse and decrees 
in a foreclosure suit and specifically directed that they be set aside “in their 
entirety ” and that they “ have to be decided afresh ”, their Lordships of the Privy 
Council held that ıt would be quite sufficient if there was a declaration that the 
compromises and decrees were not binding upon the minor and the minor would be 
remitted to his original rights. Clause (a) of the decree in O. S. No. 44 of 1942 
is in the same terms as laid down by the Privy Council meaning thereby that the 
parties should be restored to their status quo ante. If their original rights being 
the matters involved ın the previous suit had not been decided they would be 
entitled to proceed with the suit and have the same adjudicated. Their Lordships 
of the Privy Council have thought ıt necessary to say that the language of the decree 
of the lower Court was rather too wide and that ıt would be sufficient if there was 
a declaration. Itis therefore enough if there was a mere declaration since the steps 
to be taken ın consequence of the declaration would depend on the particular circum- 
stances of each case. The lower Court could have contented itself by giving a 
declaration without mentioning that the parties should be restored to their status 
quo ante. ‘The addition however does not change the position but was only super- 
fluous In this case the matters which have been ın issue ın the previous suit 
having been tried and a preliminary decree having been passed in O. S. No. 44 
of 1942, there was no necessity, nor any justification for the Court for reviving the 
earlier suit O S No. 53 of 1940 and allow it to be tried. I am therefore of opinion 
that the order of the Subordinate Judge s Court of Chittor is right, in holding that 
the petition was not maintainable. 


The civil revision petition is dismissed with costs 





K.S. Petition dismissed. 
1. I.LR (1937) Nag 360. 3 (1906) 16 MLJ 291: L.R. 33 LA. 128: 
2. (1936) J.L.R. 63 Cal. 1227, I.L.R. 28 All, 585 Bü . aoe 


© 


782 THE MADRAS'LAW JOURNAL REFORTS, “ [1949 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KRISHNASWAMI NAYUDU. 


Minor Veluchami Pillai by next friend Chellathayee alzas Meenakshi 
Ammal .. Petettoner” 
; 0. 


K. R. Sankaralingam Pillaı and others . Respondenis. 


Court-Fees Act (VU af 1870), Schedule IT, Article 17-B—Applicabihty-—Appeal against the final decree 
m a sutt for parittion—Court-fee payable. 


The appeal agaist erther a prelimmary or a final decree, arısıng out of a sut for partition, 
must be treated as one incapable of valuation and Article 17-B of Schedule IL of the Court-Fees 
Act is the only Article that would be applıcable. Arucle 1 of Schedule I ıs not applicable and ad 
valorem court-fee cannot be charged 


Where the subject-matter of an appeal against a final decree for partition 1s the amount of the 
owelty payable to the plamtıff on partition, as also the amount of the share of profits, consequent 
on his being declared entitled to a share ın profits, they are ordinary incidents ın a suit for partition. 


If an appeal arises ın a suit for partition, the court-fee payable will be the fee provided for under 
Article 17-B of Schedule II of the Court-Fees Act. 

Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the District Court of Mathura: dated 3rd November, 
1947 and made on the check slip in A, S. No. 85 of 1947 (O. S. No. 20 of 1937, 
Sub-Court, Mathuraı). 


R. Sethurama Sastri for Petitioner. 

The Government Pleader (£ Kuttekrishna Menon) for the Government. 
Respondents not represented. 

The Court delivered the following 


JUDGMENT :—The question that arises for decision in this civil revision peti- 
tion is whether Article 17-B of Schedule II of the Court-Fees Act apphes to an 
appeal filed against the final decree m a suit for partition in respect of which 
court-fee under Article 17-B of Schedule II was charged. : 


The plaintiff is the petitioner. He instituted the suit for partition claiming 
an one-fourth share in the properties, but, as the plaint was incapable of valuation 
he paid a court-fee of Rs. roo under Article 17-B of Schedule II of the Court-Fees 
Act. The prelimınary decree for partition was passed and the plaintiff was given 
a fourth share in the suit properties. A commussioner was appointed ‘for division 
of the properties and the final decree was passed ın pursuance of the commussioner’s 
report whereby it was directed that the parties were to pay and receive certain 
sums to make up the inequalities ın the value of the properties allotted to the respec- 
tive parties. The final decree provided that the plaintiff should receive a certain 
amount from the other parties to equalise the shares and he was also granted a 
decree for a specific amount ın respect of his share of the profits. The plaintiff 
was not satisfied with this and filed an appeal A S. No. 85 of 1947, and paida 
fixed court-fee of Rs. 100 provided under Article 17-B of Schedule II. 


The Court-fee Examiner contended that inasmuch as a final decree had been 
passed and as specific sums were granted under the final decree and as the appellant 
claims a larger amount ıt cannot be said that the claim ın the appeal is incapable 
of valuation and that therefore ad valorem court-fee upon such additional amount 
as the appellant claims should be paid. The learned District Judge agreed with 
the Court-fee Examiner holding that Article 17-B of Schedule II would not apply 
to the appeal and directed the appellant to pay ad valorem fee. As against the 
said order this revision petition 1s filed. 


Article 17-B reads as follows: 


“ Plaint or memorandum of appeal iv svery suit where it is not possible to estymate at a money 
value the-subject-matter-in dispute-and which is-net otherwise-provided for by hıAct ?.— 9 -- ~~ — 
“——————————————————————————————————— 


C.R.P, No, 1914 of 1947. sin ote z “yib October, 1949 


€: 


o” 
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And if the plaint or memorandum of appeal has to be filed in a District Court or 
a Sub-Court a fixed fee of Rs. 1001s provided. It may be stated that this Article 
has been made applicable to a sut for partition of yomt family properties by a 
Full Bench of this Court ın Ramaswamı v Rangacharı! So far as the suit is concerned, 
it is a suit for partition by a member of the joint family of the joint family pro- 
perties and for consequential reliefs, such as for division of the properties, for a 
share of profits, etc. If an appeal had been filed on the preliminary decree for 
partition where the shares of the respective parties have been declared it cannot 
be said that an appeal against the prelımınary decree was one where it was possible 
to estimate at a money value the subject-matter in dispute. But, after a final 
decree is passed that contention is not available since the final decree 
has fixed ‘the amount which the plaintiff had to receive as and by way of 
equalisation of shares and also the amount which he is entitled to get as and 
for his share of profits, and, if he appeals in order to get larger amounts 
he must necessarily mention m the appeal memorandum the additional 
amount which he claims, and, it 1s therefore clear that that additional amount 
have a money value and prima face Article 17-B would not be applicable on the 
ground that ıt is not possible to estimate at a money value the subject-matter in 
dispute If the language of Article 17-B is examined it will be seen that on the 
plaint or memorandum of appeal in every sinf where it is not possible to estimate 
at a money value the subject-matter in dispute fixed court-fee only will be payable. 
This 1s an appeal arising in a suit where it 1s not possible to estimate at a money 
value the subject-matter ın dispute as ıt 1s a partition suit between members of a 
joint family and which has been held to be one coming under this Article. Since 
the appeal arises ın the suit, Article 17-B would be applicable to the appeal as 
well. 


Article 1 of Schedule I provides that ın respect of a plaint or memorandum of 
appeal (not otherwise provided for ın this Act) ad valorem court-fee given ın column 
3 should be paid But since ıt has been held that in respect of a suit for parti- 
tion Article 17-B is the provision that is applicable, Article 1 of Schedule 1 
cannot be made applicable since ıt is otherwise provided for in this Act under 
Article 17-B. Since there ıs a specific provision under Article 17-B of 
Schedule II for this class of suits Article 1 of Schedule I 1s not applicable and 
ad valorem court-fee cannot be charged. 


The subject-matter of the appeal is the amount which the plaintiff 1s entitled 
to receive for equalisation of the shares, 2e, owelty payable to him on partition, 
as also the amount of share of profits consequent on his being declared entitled to 
a share in the profits The payment of owelty and of share of profits arise by reason 
of the effect of the partition and declaration of the rıght of being entitled to a share 
and are ordinary incidents ın a suit for partition. It cannot be said that they are 
outside the scope of a partition suit as in a partition suit, the plaınt has been held 
to be one incapable of valuation even though there are additional prayers, besides 
asking for division, such as for share of profits, accounts, receiver, etc., which other- 
wise have to be valued independently under the Court-Fees Act if they are not 
included ın a suit for partition. I am therefore of opinion that in any view 
the appeal against either a preliminary or a final decree, arısıng out of a suit for 
partition, must be treated as one incapable of valuation and Article 17-B of Sche- 
dule II ıs the only Article that would be applicable. 


In #yotı Prasad Singha Deo v Jogendra Ram Ray), ıt was held that im a suit for 
partition of yomt family property the court-fee payable would be a fixed court- 
fee of Rs. 15 and it did not matter whether the ground of attack was one with refe- 
rence to the allotment of specific portion of immoveable or moveable- property 
or whether it was the question of costs. In that case the subject-matter of the 
appeal was about the question: of the costs of the commission amounting to about 
Rs. 1,573-5-9, and, that was an appeal against the final decree in a_partition suit. 

1. (1940) : MU JF şe: ILR. 1940 “Mad. 2. (1928) ILL.R. 56 Cal. 188. _ 
259. . - « -.— . wt 2 “ə 30 
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In #yotabatı Chaudhuran v Lakshmeshwar Prasad Chowdhri1, the question arose as 
to the amount of the court-fee payable on the appeal ın a suit for partition brought 
by the plaintiffs agaist the Karta of a yomt family. There was a decree for parti- 
tion of the ımmoveable properties and also a decree against the Karta for a sum 
of Rs. 60,426-1-11 1/8, and, the Karta appellant paid a court-fee of Rs 15 for the 
appeal. But the Court-fee Examiner demanded a deficit court-fee of Rs. 1,860. 
It was held that the fixed court-fee that was paid was proper, that 1t was not a suit 
for accounts in which that expression was used in section 7 (ıv) of the Court-Fees 
Act and that the Karta’s accounting 1s merely a part of the proceedings ın the parti- 
tion of the estate A Full Bench of the Lahore High Court in Diwan Chand v. 
Dham Ram? held that though ıt was an appeal from a preliminary decree a fixed 
court-fee was payable and not ad valorem court-ice. . 

The learned Government Pleader referred to a decision of Kunhı Raman, J , 
on a stamp reference in Stamp Register No 4063 of 1945, where the learned 
Judge agreed with the view taken in Diwan Chand v Dham Ram?, and also observed 
that the practice ın this Court 1s also ım accordance with that decision, ? €, pay- 
ment of a fixed court-fee under Article 17-B of Schedule II of the Court-Fees 
Act. It appears to me that the only correct and reasonable view to take irres- 
pective of the fact whether the appeal ıs against a preliminary or a final decree 
is if the appeal arises in a sutt for partition the court-fee payable will be the fee 
provided for under Article 17-B of Schedule IT of the Court- Fees Act. 


In the result the revision 1s allowed The order of the learned District Judge 
is set aside and I hold the court-fee paid by the petitioner already is the proper 
court-fee for the appeal. No order as to costs. 

K.S. Petition allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mr. P V RAJAMANNAR, Chief Justice AND MR. Justice GHANDRA 
Reppı 
R. Venkatesachaıy and otheis Petitioners* 
0 
The Judge, Court of Small Causes, Madras and another . Respondents. 

Madras Binldings (Lease and Rent Control) Act (XV of 1946) —Porttons of building let separately— 
Landlord can file an applıcatıan for obtamıng possession of entire house for his occupation. 

Though the definttion of a building ın the Madras Buildings (Lease and Rent Control) Act ın- 
cludes a portion of the building, ıt does not mean that the owner of a house, portions of which have 
been let separately, cannot file an application for obtaining possession of the entire house as a building. 
What ts suffictent for the landlord 1s not the real question, but whether he requires the entre building 
bona fide for his occupation 

Petition praying that ın the circumstances stated ın the affidavit filed therewith 
the High Court will be pleased to issue a writ of derizorarı calling for the records 
in H R.A No 14 of 1949 on the file of the Court of Small Gauses, Madras (H. 
R. G No. 5063 of 1948, Rent Controller, Madras) and to quash the order therem, 


dated 18th April, 1949. 
V. V Devanathan for Petitioners. 
G. Chandrasekhara Sasi and G. Venkatesayya for and Respondent. 
The Court made the following 


Orver.—There is no error of jurisdiction or an apparent error of law on the 
face of the record. The appellate trıbunal has found that the landlord required 
the entire house for his occupation. Though the definition of a building in the 
Act includes a portion of a building, it does not mean that the owner of a house, 


.———ı 


- 


DL (1929) I LR 8 Pat. 818. : g, I.L.R. (1941) Lah. 234 (F B.). 
* G.M.P. No. 3985 of 1949. 13th October, 1949. - 
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portions of which have been let separately, cannot file an application for obtaining 
possession of the entire house as a building. What 1s sufficient for the landlord 
is not the real question, but whether he requires the entire building bona fide for 
his occupation The finding that he requires it in this case 1s a finding of fact. 
The application is therefore dismissed with costs 


> K.S. Petition dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present —Mr Justice VIswANATHA SASTRY 
Puzhavakath Madathil Gopala Pattar’s son Subramanya 





Iyer and another Appellants* 
0 
Puzhavakath Madathıl Gopala Pattar’s son Lakshmana 
Ayyar and others .. Respondents. 


Partition —Properties ın Indian State and British Inda—Jurısdıctıon of British Indian Court to interfere 
with partition decreed by Court in Indian State 

A partition deed ın a joint Hindu family provided for the division of the moveable and ımmove- 
able properties both ın India and Cochin State By the final decree passed by the Cochin High 
Court the partition deed was held to be admıssıble in evidence and ıt also dealt with the egualıza- 
tion of the shares so far as the Cochin properties were concerned 


On a question being raised in the Indian Courts, whether one of the parties to the partition deed 
could raise the question that on account of the default of the opposite party the properties allotted 
to his share in the Cochin State were sold in execution of the mortgage decree and that he 1s entitled 
to be compensated for the same in the division of the properties to be effected in India, the lower 
Courts held that the question regarding the compensation could be gone into in the suit in India 
even though the said claim related to properties situate ın Cochin State On second appeal, 


Held, the Courts ın what was then British India had no jurisdiction to direct or decree a parti- 
tion of properties situate in the State of Cochin The adjustment of the shares of the several parties 
with reference to the Cochin properties properly fell within the scope of the partition suit filed in the 
Cochin Court and has been finally decided by that Court It 1s not open to this Court to go behind 
the judgment of the Cochin Court or enquire into any alleged ınegualıty or any right to compensa- 
tion ın respect of the diviston of the Cochin properties. 


Raşangam Iyer v. Rajangam Iyer, (1922) 44 ML.J 745 LR 50LA 192: IL.R 46 Mad 373 
(PC), followed 


Appeals against the decree of the District Court of South Malabar in AS. 
No 118 of 1941, preferred against the decree of the Court of the Subordinate Judge 
of Ottapalam ın OS. No, 8 of 1938 


S. A. No. 1699 of 1946. 
K. V. Srumvasa Aıyar for Appellants. 
K. P. Ramakrishna Ayar and G. K. Viswanatha Azyar for Respondents 


S A. No 2118 of 1946. 
C.K Viswanatha Ayar for Appellant. 


K V. Srimvasa Awar and K. P Ramakrishna Azar for Respondents ‘ 


The Court delivered the following 


Jupcmenr —In order to understand the contentions of the several parties 
in these two second appeals the earlier history of these litigations has to be set out in 
brief outline. The suit of which these two second appeals arise was instituted 
as early as 12th February, 1937; by the plaintiff, the youngest of five brothers, 
against his elder brothers for a partition of the family properties some of which 
are situated in India and some in Cochin State The family was of a humble 
origin but later on, through the exertions of some of the brothers, acquired consider- 
able landed properties “There was also a lucrative Coffee Hotel business carried 
on at Trichinopoly by some of the brothers Musunderstandings arose between 
the brothers which resulted m a demand for partition by one of them on 8th Sep- 
tember, 1936 All the brothers then met together and after some deliberation 
settled their disputes in a way. On 15th September, 1936, they entered into an 


"S, A. Nos. 1699 and 2118 of 1946. 11th February, 1949. 
e 
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The next two brothers, defendants 3 and 4 were allotted another Coffee Hotel 
in Trichinopoli known as the “ Central Cafe” with all its moveables but with 
the liability to redeem a pair of a diamond car-rıngs which had been pledged for 
Rs. 2,500, apparently for the purposes of the business, and hand it back to the 
first defendant. The plaintiff, the last of the brothers, was allotted a building 
and the remaining lands in Cochin State together with a sum of Rs, 1,000 agreed 
to be paid to him for the value of certain Jewels. The plaintiff was saddled with a 
lability to pay off a mortgage for Rs. 2,500 outstanding on the lands allotted to 
him in Cochin State. No Provision was made in Exhibit XX for the division of 
the moveables mentioned in Schedule V of the plaint or the outstandings specified 
in Schedule C. Exhibit XX was left unregistered It was however followed up 
by Exhibit II, dated roth September, 1936, signed by all the five brothers by which 


as “ The Bheema Central Lunch Home” with all its moveables valued at Rs. 4,500 
was transferred absolutely to the second defendant and the Coffee Hotel known 
as the “ Central Cafe” with all its moveables valued at Rs. 10,000 was transferred 
to defendants 3 and 4 absolutely. With regard to the remaining properties 
which were agreed under Exhibit XX to be divided among the brothers, Exhibit 
II, recited that since the brothers were not ın possession of the exact description, 
survey numbers and other details of the properties they would draw up a formal 
document later on. There was an unsuccessful attempt on the part of the first 


have arisen. . 


The suit was numbered as O.S No. 8 of 1938, and decided by the Subordinate 
Judge of Ottapalam who held that Exhibit XX was not a final partition but only 
a tentative arrangement between the parties as regards partition; that it was 
inadmissible ın evidence for want of registration ; and allotments made under 
Exhibit XX were unequal in value. He therefore decreed a general partition 
holding, however, that effect must be given to Exhibits XX and II to this extent, 
namely, that the “ Bheema Central Lunch Home ” should be allotted to the 
share of the second defendant and the “ Central Cafe” to the share of the defen- 
dants 3 and 4. He also passed a preliminary decree with reference to the moveable 
properties and silver vessels of the family, the value of the silver vessels being 
fixed at Rs. 600 ın the decree. He also directed that the entire family should 
pay the first defendant a sum of Rs ə, 500 for the value of his diamond ear-rings 
and a sum of Rs. 1,000 to the plaintiff for Ornaments. Against this decision of the 


Subordinate Judge, there was an appeal and a cross appeal to the District Judge 
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defendants, a matter on whıch the Subordınate Judge had expressed hımself ın 
their favour. The plamtiff and the first defendant each filed a memorandum 
of cross-objections ın the High Court. 


I now turn to another litigation between the same parties m the Courts of the 
Cochin State The youngest of the five brothers as plaintiff instituted O.S No. 120 
of 1112 (ME) for partition of the family properties situated in the Cochin State 
in*the District Court of Trichur <A decree for partition of the Cochin properties 
was passed by the District Judge who held that Exhibit XX bemg unregistered 
was ınadmısşıble ın evidence to affect ımmovcable properties ‘There was an appeal 
AS No rış of 1116 (ME) to the Chief Court of Cochin which finally decided 
that Exhibit XX was a valid and operative partition and a decree for partition 
of the Cochin properties on the basis of Exhibit XX was passed. One of the items 
-of the Cochin property that had been allotted to the plaintiff under Exhibit XX 
“was subject to a prior encumbrance of Rs. 2,500 and it had been sold away 1n 
execution of a decree obtained by the encumbrancer during the pendency of the 
partition suit The plaintiff clarmed that he was entitled to be compensated for 
the loss of this item by his brothers, especially the first defendant due to whose 
“manoeuvres, ıt was alleged, that the encumbrancer had brought the property 
to sale and the plaintiff had been deprived of all means of redeeming the property. 
“The Chief Court of Cochin, however, held that the property had been lost to the 
family without any fault or negligence on the part of any body and there was there- 
fore no ground for making the other brothers pay any compensation to the plaintiff 
in respect of the loss of the property by the Court sale. Thus ended the litigation 
regarding the partition of the Cochin properties. 


I now return to Second Appeal No. 1000 of 1943, and the memorandum 
.of cross-objections filed therem Pending the second appeal, four of the brothers, 
defendants 1 to 4 filed a memorandum of compromise into this Court on 28th 
August, 1944, and on the same day a decree was passed ın terms of the memorandum 
as between the parties to ıt The youngest brother, the plaıntıffın the action, 
was not a party to the compromise Sunce the decision of the present appeal turns 
upon the effect to be given to the memorandum of compromise, I set out its terms 
hereunder :— 

“ Memorandum of agreement between defendants 1, 2, 3 and 4 


(r) The decree of the lower appellate Court as regards the allotment of pioperties to these 
parties ss to stand so far as they are concerned 


(e) The defendants 3 and 4 give up their claim for the silver vessels referred to in para (2) 
of the lower appellate Court decree—defendant 1 gives up his clarm for the earring Rs 2,500, decreed 
to him in para V of first Court decree and confirmed by lower appellate Court 


(3) Hach party to bear his own costs throughout 
(4) In othe: respects the decree of the lower appellate Court will stand . >> 


As the plaintiff was not a party to the compromise or the decree which followed 
upon it, the second appeal was heard and decided on the merits as regards the 
plaintiff by Somayya, J, on 8th September, 1944 ‘The controversy in the present 
-second appeal has turned upon the effect of tae compromise set out above in the 
light of the judgment of Somayya, J “The admissibility of the unregistered arrance- 
ment Exhibit XX for the purpose of affecting the ımmoveable properties dealt 
with thereunder was the subject of a sharp difference of opinion between the two 
lower Courts and was debated again before Somayya, J , who, however, did not 
give a decision on the question, for reasons which may be set out in his own words — 
“€ "The admıssıbılıty ın evidence of Ex XX which was not registered has been very much canvassed 
but ın view of further investigation it 1s not necessary to decide this question We find that most 
of the valuable British Indian properties covered by Ex XX, namely, the Trichinopoly Coffee 
Hotels, have been the subject of Ex II, a registered deed and that all the Cochin properties have 


been divided by the decrees of the Cochin Courts The properties which will be affected by the 
argument that Ex XX 1s ınadmıssıble are these — 


(1) A paddy field allotted to the first defendant, (unnecessary description omitted) 
(2) A house allotted to the second defendant 


(3) Certain dry fields allotted to defendants 3 and 4 The parties have agreed that, if 
the propei ties just mentioned as having been allotted to the first defendant, oi 20 
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defendants ş and 4 may be allotted to therr share. Even taking that Ex, XX ıs admıssıble in evidence,, 
it does not say that the mequalities in value were not to be adjusted later on The view of the trakt 
Court appears to be right and the appellate Court has really grven no reasons for coming to a different 
conclusion, I hold that the mequahties in the value of the properties allotted must be adjusted.” 

Dealing with the plaintiff’s claım for compensation or adjustment ın respect 
of the Cochin properties Somayya, J , observed as follows — 

“ Hıs (plamtıff”s) gilevance, therefore, is that owıng to the default of the first defendant he has- 
lost a major portion of the property that was allotted to hım under Ex XX. If this prop€rty 
had been situated m British India, the rights and liabilities of the parties could be adjusted, but we- 
do not know whether this grievance of the plaintiff, which appears to be the real grievance, was 


also the subject of decision by the Cochin Courts and we do not know how the Coclun Courts have 
dealt with the question 


As regards the division of the Cochin properties, the parties are bound by the decree of the Courts 
of Cochin to which they were all parties. We have further to see whether, as regards the Cochin: 
properties, the Courts have adjusted the mequalities, if any, ın the properties allotted to the various 
sharers.” 


The decretal portion of the judgment was ın these terms -— 

“The decree of the lower appellate Court is modified to the extent indicated above and the 
appeal remanded for disposal according to law ın the light of the above observations The compro- 
mise between the defendants inter se will stand.” 

After the remand, defendants 3 and 4 contended before the lower appellate 
Court that the mequalities ın the value of ımmoveable properties allotted to the 
parties under Exhibit XX should be enquired into and adjusted. The learned 
District Judge, at the further hearmg, negatived this contention and held that it 
was only as regards the plaintiff, the difference between the value of the rmmove- 
able properties actually allotted to hım and his legitimate one-fifth share had 
to be adjusted He held that the compromise filed in this Court precluded any 
consideration of the alleged inequality inter se among the defendants. Against 
this part of the judgment of the learned District Judge, defendants 3 and 4. have 
preferred Second Appeal No. 1699 of 1946. The learned District Judge further 
held that the plaintiff had to be compensated for the loss of a portion of the Cochin 
property allotted to him under Exhibit XX as a result of the Execution sale, follow- 
ing a mortgage decree as already stated Against this part of the judgment of” 
the lower appellate Court, the first defendant has preferred Second Appeal No. 2118- 
of 1946. The learned District Judge also held that the value of the silver vessels 
must be fixed at Rs. 600 and not at Rs. 1,200 as fixed by his predecessor, He- 
gave no direction as regards the plamtiff’s clarm for mesne profits which had been 
allowed by the Sub-Court but disallowed by the District Judge on the previous 
occasion In respect of these two matters the plaintiff has preferred a memo- 
randum of cross-objections ın Second Appeal No 2118 of 1946 


[Then his Lordship dealt with S. A. No. 1699 of 1946 which has beer. 
‘omitted as not necessary for the purpose of the report.) 


I now proceed to consider Second Appeal No. 2118 of 1946. The lower 
appellate Court held that the plaintiff was entitled to be compensated for the loss. 
of a portion of the property allotted to him by Exhibit XX in the Cochin State 
by reason of the Court sale which followed a decree ın a suit to enforce a mortgage 
on the property. Mr K P, Ramakrishna Iyer for the plaintiff respondent states- 
that though the plaintiff was bound to pay Rs 2,500 charged on the property 
allotted to him in Cochin, the property was lost as a result of a Court sale because 
the plaintiff had not been put in possession of funds by the first defendant for avert- 
ing the sale. He states that the real value of the property lost by the Court sale 
was Rs. 5,000 judged by its annual income of 400 paras of paddy and the plaintiff 
‘was entitled to be compensated for the sum of Rs. 2,500 being the difference between 
the real value of the property and the amount realised at the Court sale or the 
amount ofthe encumbrance He further contends that the judgment of Somayya, J., 
compels me so to hold Iam unable to agree with this contention The original 
and appellate judgments of the Cochin Courts which have become final and bındıng 
between the parties as regards the partition of the properties in the Cochin State 
which were not before Somayya, J , and which have since been exhibited, clearly 
decided, that the plaintiff failed to discharge an encumbrance subject to which. 
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alone he had taken the property, that its loss at the Court sale was not attribut- 
able to any negligence or fraud on the part of any body and that in effecting a 
partition of the Cochin properties according to the terms of Exhibit XX, the plaın- 
tiff was not entitled to any compensation ın respect of the loss of a portion of the 
property allotted to him by reason of the Court sale. The Courts, in what was 
then British India, had no jurisdiction to direct or decree a partition of properties 
sityate in the State of Gochin—see FRayangam Atyar v Rajangam Atyar1, "The adjust- 
ment of the shares of the several parties with reference to the Cochin properties 
properly fell within the scope of the partition suit filed in the Cochin Court and 
has been finally decided by that Court. It is not open to this Court to go behind 
the judgment of the Cochin Court or enquire into any alleged ınegualıty or any 
right to compensation ın respect of the division of the Cochin propertics. I do not 
consider that Somayya, J , decided that this Court was bound to decide the question. 
as regards the inequality ın the value of the properties situate in the Cochin State 
and partitioned by the Cochin Courts 


Hıs Lordship said — 


“ As regards the division of the Cochin propeities, the parties are bound by the decree of the 
Courts of Cochin to which they were all parties We have further to see whether as regards the 
Cochin properties, the Courts have adjusced the inequalities, if any, ın the properties allotted to the 
various sharers ‘The proper course under these circumstances seems to me to direct the lower appel- 
late Court to receive the records ın the Cochin Court and then adjust the mequalities. if any” 


I hold that the Cochin Courts have definitely and finally adjudicated upon the 
alleged inequality in value or the rıght to compensation arising out of the partition 
of the Cochin properties adversely to the plaintiff, that that adjudication 1s binding 
on the parties and furthe: that it is not a matter fallmg within the jurısdictıon of 
this Court It follows from the above reasoning that SA No 2118 of 1946 must 
be allowed with the costs of the first defendant payable by the plaintiff. 


[The memorandum of objections in this second appeal was then dealt with 
and allowed partially ] 
No leave ın any of the cases 
S, A No. 2118 of 1946 allowed. S A. No 1699 of 1946 dismissed. 
V.PS ——— — 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —Mr P V. RajaMAnnar, Chief Justice AND Mr Justice Mack 


The Kandan Textile, Ltd. Petitioner * 
2, 
The Industrial Tribunal I, Madras and otheıs . Respondents 


Certiorar:—Competency of High Court to rssue writ to quash award of an Industrial Tribunal under the 
Industrial Disputes Act after tts award had been declared by Government under section 15 of the Act to be binding 
—Industrial Disputes Act (XIV of 1947), sectzon 10 (1) (c)—Reference of dispute to a“ Tribunal—When 
justyfied—* Industrial dispute’ —Dıspute tf should be between employer and the majority of workmen 


It cannot be said that a whit of cerltorarı cannot be issued to quash the award made by an 
Industrial Tribunal under the Industrial Disputes Act after the Government had under section 15 
of the Act declared the award to be binding on the employer and employces 


Ponnambala Desikar v HR E Board, Madras, (1941)2 MLJ 175 ILR 1941 Mad 807, 
relied on 

The Government before ıt makes an order under section 10 (1) (c) of the İndustrial Disputes. 
Act must be satisfied that the Industrial dispute which is being referred for adjudication exists or 15 
apprehended, and the Government should have material before it to form an opinion that an mdustrial 
dispute exists or 1s apprehended It ıs incumbent upon the Goyernment to apply its mind to the 
rglevant material placed before ıt before making an order under section 10 (1) (c) of the Act 


It cannot be said that simply because some individual or organization addressed a communı- 
cation to the Government saying that there was an industrial dispute between the employer and 
the workmen of a concern, the Government would be justified ın passing an order referring the 
matters to a Tribunal for adjudication without being satisfied on the material placed betore them 
that the disputes did exist or were apprehended 
a a ———-—.... 


I (1922) 44 M.L J.745° LR 50 TA 1392.1 UR 46 Mad 373 (PC) 
*C,M P No 38904 of 1949 26th August, 1949 
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Ramayya Pantulu v Kutty and Rao (Engineer), Lid (1949) 1 ML) 291 (292), followed 


Where the authority of the particular union of workers (which made the complaint to the 
Government), to represent any worker 1s not proved, there 1s no dispute between the employer and the 
workers and a reference by the Government on the basis of such a complaint would be bad 


Per Rajamanna~, C 7 —I must suggest that the mtention of the Legislature may be expressed 
in a more clear and unambiguous language than it 1s at present, to decide whether an industrial 
dispute between an employee or employees on the one side and the employer on the other side 1s an 
““ industrial dispute ” which could be referred to a Tribunal for determination even when a substaittual 
section of the entire establishment does not take up his:or their cause 


Per Mack, 7 —Great caution should be exercised by Government before referrmg any point 
for determination to a Tribunal, ın arriving at a decision, whether it 1s in law an industrial dispute 
or not Nothing can be more calculated to undermine the morale and dıscıplıne of labour than 
illegal and unnecessary 1eferences which put a premium on mischievous insubordination and discourage 
and undermine the loyalty of workmen who ın the concern obviously are quite contented, and 
“ have no interest ” ın the re-ınstatement of the other workmen 

Petition praying that ın the circumstances stated ın the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorar: calling for the records 
in the matter of the industrial dispute between the workers and management 
of the Kandan extiles, Ltd., before the Industrial Tribunal (I), Madras and the 
award therein, dated 23rd May, 1949, and quash the same. 


V K Thiruvenkatachan and G Vasanta Pai for Petitioner 

The Advocate-General (A. Rajah Azyar) instructed by the Government Solicitor, 
S Viswanathan and V Simvasan fo. Respondents 

The Court made the following 


ORDER * The Chief Justice —This application is made by the Kandan Textiles> 
Limited, for the issue of a writ of certiorare to call for the records ın the matter of the 
industrial dispute between the workers and the management of the Kandan Textiles, 
Limited, before the Industrial Tribunal I, Madras and the award therem, dated 
agrd May, 1949 ‘and to quash the same 


_The applicant company is the proprietor of a small weaving mill located in 
"Tıruvottıyur, Madras, employing 60 looms and about 200 workers On sist 
January, 1948, one R. M Sundaram one of the workmen in the mill was dismissed 
by the management on the ground that he was responsible for the loss of a flexible 
shaft He made attempts through the Labour Conciliation Officer to get himself 
re-mstated but did not succeed in his attempt. On 23rd August, 1948, the boiler 
ın the mulls broke down and the mulls were closed from 24th August, 1948, till 
11th October, 1948 On the intervention of the Labour Authorities, 14 days’ 
‘wages were paid to practically all the workers On 12th October, 1948, the mill 
reopened Most of the workmen who had been working in the mull on the date 
of the closure were taken ın, but 48 of them were left out. The mills were not 
working at their full strength of three shifts On 28th October, 1948, the manage- 
ment put up a notice of having a third shift on and from grd November, 1948. 
On 13th November, 1948, 21 of the workers who had been left out resumed duty. 
They were asked by the manager of the mills to work on looms other than those 
which had been allotted to them prior to the closure of the mills, but they declined 
to do so, and thereupon the manager asked them to leave the mills A notice 
was put up at the mills mforming the workers that their services were dispensed 
with as they had refused to accept the allocation of looms made by the manager. 
On 20th November, 1948, seven more workers of whom one was a jobber and the 
Test were weavers were called back to duty and new looms were allotted to the 
six weavers ‘They too declined to work on the new looms and were dismissed. 
Sıx of the weavers who had been ın service of the mulls before the boiler broke 
down were not called back at all. ‘Two of the workmen who had been jobbers before 
the closuie were entertained again not as jobbers but only as weavers 


There are 1n existence two rival unions of the workmen of the mills. The Kandan 
‘Textiles Labour Union, evidently sponsored by the management, was formed in 
June, 1947 and ıt 1s common ground that the majority of the workmen are members 
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of this union, On 17th March, 1948, this union made an application for regis- 
tration under the Trade Union Act, but for reasons which need not be-discussed 
here ıt was registered only on 24th December, 1948. The other union is the Kandan 
Weaving Workers’ Union An application for the registration of this union was. 
made on 7th October, 1948, long after the application for registration made by 
the first union, but ıt was registered on 18th October, 1948. 


It may be mentioned that Sundaram who had been dismissed in January, 
1948, purports to be its secretary, and one Sreenivasan who 1s not a workman of 
the mulls, its president As regards this latter union, the Tribunal has found that 
ıt ıs not known when exactly ıt was formed and no particulars of its membership 
or of the election of the office bearers are available The Tribunal was of the opinion 
that its members are fewer than that of the other umion The capacity of this 
union to represent the general body of workers or any section of the woukinen 
was questioned by the applicant before the Tribunal 


The president of the union appears to have betn addressing letters to the 
Commissioner of Labour from tıme to tıme, but ıt was admitted by its counsel 
appearing before us that the union never addressed any communication to the 
management complaining against any action on their part On 4th December, 
1948, the president of this union addressed a letter to the Secretary to the Govern- 
ment (Ex Y) giving a list of disputes existing. between the management and the 
workers of the mills and praying for a reference to a Tribunal under the Industrial 
Disputes Act (XIV of 1947) On 8th December, 1948, the Government of Madras 
passed an order directing the Industrial Tribunal having its place of residence 
at Madras to adjudicate on an industrial dispute between the workers and the 
management of the Kandan Textiles, Limited, ın respect of 11 matters mentioned 
ın an annexure to the order The material portion of the order is as follows — 


“The Commissioner of Labour, Madras, has reported that an Industrial Dispute has alısen 
between the workers and the managements of the Kandan Textiles, Limited, Madras, ın respect of 
the matters mentioned in the annexure, that the parties to the dispute are unable to arrive at an 
amicable settlement and recommends that the dispute may be referred to the Industrial Tribunal, 
Madras, for adjudication under section 10 (1) (c) of the Industrial Disputes Act, 1947 


The annexure contained the following eleven items — 


“ (1) Whether any retrenchment 1s necessary and ifso how should the retrenchment be effected , 


(2) Whether temporary workers who had put in more than six months service should be 
made permanent , 


(3) Whether Badlı system should be abolished , 

(4) Whether the customary bonus has been paid, withheld and what bonus should be paid 
to the workers , 

(5) What leave privileges, casual, sick and festival holidays should be given to the workers, 

(6) Whether the 48 workers who are non-employed at present are entitled for then wages 
from 12-10-1948 till the date of employment $ 


(7) Whether the Union Secretary, Sı R M Sundaram, should be re-instated , 


(8) Whether the Badh workers are entitled for the notice wages as per orders of the Commissioner 
of Labour 


(g) Whether the workers are entitled to the refund of then contribution of Rs 2 each contri- 
buted towards the erection of the statue of Mahatmay: within the company compound and annual 
celebrations as detailed ın the petition dated 24th August, 1948, addressed to the Commussioner 
of Labour , 


(10) Whether the management 1s justified in departing from the usual practice and directing 
the weavers to change over looms , 


(x1) Whether the Workers’ Union registered under the Trade Union Act should be recognised 
by the management of the Kandan Textiles, if so, on what conditions ” 
The orde: made specific reference to two letters from the Commissioner of Labour, 
Madras, dated 29th October, 1948, and 2nd December, 1948, presumably containing- 
the report of the Commissioner of Labouı, Madras, mentioned ın the text of the 
order 
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In pursuance of this order the Industrial Tribunal after notice to the manage- 
ment, to the Kandan Weaving Workers’ Umon and the Kandan Textiles Labour 
Union held an enquiry and made an award on 2grd May, 1949 On 2nd 
June, 1949, the Government declared that the said award shall be binding 
on the management of the Kandan Textiles, Limited, Madras, and the workers 
employed therein and directed that the said award shall come into operation on 
the and June, 1949 and remain ın operation for a period of one year. It is to quash 
this order that the present application has been filed 


Before dealing with the grounds on which the applicant prays for this relief 
it is convenient to briefly dispose of a preliminary objection raised on behalf of the 
respondents that a writ of cerizorarı cannot be issued ın this case because the Govern- 
ment had under section 15 of the Act declared the award to be binding and it 1s 
not competent for this Court to issue a writ of certeorarz against an Act of the Governor 
This objection must be overruled on the authority of the ruling ın Ponnambala 
Destkar v. Hindu Religious Endowments Board, Madrast. In that case the Madras 
Hindu Religious Endowments Board notified certam temples under Chapter VI-A 
of the Madras Hindu Religious Endowments Act, 1926. In accordance with the 
decision of the Board, the Government declared the temples to be subject to the 
provisions of the Chapter It was contended that this Court could not issue a 
writ of certiorari to quash the order of the Board, because of the bar contained ın the 
provisions of section 306 of the Government of India Act, 1935, but the contention 
was 1ejected. 


Leach, C.J , observed as follows — 


“ In the first place, the petitioner does not ask for the issue of a writ against the Government, 
but against the Board, which 1s no part of the Government In the second place, if the Board 
has abused ıts powers the Court has power to quash the Board’s orders on which the notification 1s 
based and, if the basis of the notification s illegal, the notification is illegal ” 

In view of this decision, the learned Advocate-General did not seriously press this 
objection as to the maıntaınabılıty of this application 


The main grounds on which learned counsel for the petitioner sought to have 
the award of the Tribunal quashed were 


(1) that there was no industrial dispute ın existence between the employer 
and the workmen 


(1) that the reference to the Tribunal made by the Government by their 
order of the 8th December, 1948, was invalid, because ex face the Government 
had before ıt no material to arrive at a conclusion that the matters mentioned 
in the annexure to the order were matters ım dispute between the workmen and the 
management 


In developing both these grounds, several interesting questions relating to the 
construction of the provisions of the Act were raised on which we heard the argu- 
ments of the counsel on behalf of the petitioner and the contesting respondent, wz ) 
the Kandan Textiles Workers’ Union and also the learned Advocate-General 
who represented the Government Many of these questions are 165 wtegra 


We have no hesitation in holding that the petitioner must succeed on the 
second ground that the order of the Government referrmg to the Tribunal eleven 
matters set out in the annexure to the order 1s bad. The order purports to have 
been passed ın exercise of the power conferred by section ro (1) (c) of the Act which 
runs thus - 

“o (1) If any industrial dispute exists or is apprehended, the appropriate Government may; 
by order in writing,— 
* R ək + * 


(c) refer the dispute to a Tribunal for adjudication ” = 
Obviously, the Government before it makes an order under this provision must 
ON A tp eee —— 
ı (1941) 2MLJ 175 IL.R 1941 Mad 807 
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be satisfied that the industrial dispute which is being referred for adjudication 
exists or is apprehended, and the Government should have material before 1t to 
form an opinion that an industrial dispute exists or is apprehended. This posi- 
tion was conceded by the learned Advocate-General On the face of the order it is 
“made abundantly clear that the Government passed the order on and accepting the 
recommendation made by the Gommussioner of Labour and the reference to the two 
letters from him indicates that the 1ecommendation 1s contained ın these two letters. 
It 1s now admitted before us by counsel for the contesting respondent and by the 
learned Advocate-General that none of the eleven matters mentioned in the annexure 
to the order is to be found ın the said two letters of the Gommussioner of Labour 
to the Government The letter dated 29th October, 1948 (and the other letter, 
dated 2nd December, 1948, carries us no further) refers to a dispute as to the prin- 
ciple of seniority not being accepted by the management ın taking back the workers 
after the mills reopened in October, 1948. This question of seniority 1s not admıt- 
tedly one of the items of dispute set out in the arnexure. Evidently what happened 
was that the list of eleven matters contamed ın the letter addressed by the President 
of the Kandan Workers’ Union to the Secretary to the Government on 4th December, 
1948, was copied verbatim as an annexure to the Government Order. It is not 
suggested—and ıt would be idle to suggest—that the Government called for a report 
from the Commissioner of Labour to ascertain whether those matters were really 
ın dispute and that they acted on such report. The learned Advocate-General did 
not—and could not—contend that simply because some individual or organization 
addressed a communication to the Government saying that there was an industrial 
dispute between the employer and the workmen of a concern, the Government 
would be justified ın passing an order referring the matters to a Tribunal for adjudı- 
cation without being satisfied on the material placed before them that the disputes 
did exist or were apprehended. It 1s incumbent upon the Government to apply 
its mınd to the relevant material placed before it before deciding that an industrial 
-dispute exists or 1s apprehended and makmg an order under section 10 (1) of the 
Act With great respect I agree with the following observations of the learned 
Judges who decided the case in Ramayya Pantulu v. Kutty and Rao (Engineer), Lid. : 


“ When a notification 1s issued and a reference made to a Tribunal, the Government must have 
ın mind some dispute that has actually happened or one that ıs hkely to arise from circumstances 
-known to the Government 7” > x — It seems to us, on a fair reading of section 10, that 
the Government must have 1cason to believe that m a particular business a definite dispute is known 
to exist or 1s apprehended by reason of demands and discussions taking place amongst the workers 
and management. ” * “It seems to us from the general purpoıt of the Act, that a responsibility 
lay upon the Government of considering the existence and the nature of a dispute and to exercise 
their mind and decide whether it is necessary to refer that dıspute to a Trıbunal for an award ” 





————. — Sth ow 





Taking the present case, ıf the Government had considered the truth of the existence 
of a dispute and had exercised their mind on the material placed before them, 
they would have certamly come to the conclusion that the items set out in the 
annexure to their order were not matters of dispute, and there was no material 
before them that a dispute existed as to them Most of these items had nothing 
to do with the case of the dismissed and non-employed workmen The fifth item 
is What leave privileges, casual, sick and festival holidays, should be given to the 
workers? Now, there was nothing before the Government on which they could 
have decided that a dispute existed as regards these matters. In fact, at the inquiry 
before the Tribunal the contesting respondent before us, namely, the Kandan 
‘Weaving Workers’ Union did not press items 3, 5, 8, 9 and 11 ‘The manage- 
‘ment did not raise any dispute as iegards item 2. In these circumstances I have no 
hesitation in holding that the reference made by the Government ın this case was 
neither competent nor valid. 


Moreover, there is no evidence appearmg on the face of the award from which 
ithe conclusion can be drawn that an industrial dispute existed on the date of the 
orde of reference It 1s true that one R, M Sundaram was dismissed ın January 








1. (1948) 1 ML.) 231 (232) 
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1948, and other workmen were dismissed or discharged ın November, 1948, and 
some of the workmen who had been employed before the closure of the mulls were- 
not re-employed after the mills reopened But there 15 no clear evidence that 
there was a dispute between the management and the workers within the meaning” 
of the Act There ıs no evidence that either the aggrieved workers or the other 
workers on their behalf eve: made a demand on the managment for re-instatement 
and that the demand was 1efused by the employer As pointed out ın the judgment 
of the Federal Court in Western India Automobile Association v Industrial Tribunal,. 
Bombay! : 


“ Demand as to re-ınstatement may arise ın several ways It may be a demand of the workmen 
ın service that unless the dismissed workmen are re-instated, they will strike work İt may be a 
demand of the workmen on strike refusing to resume work unless persons victimised are put back. 
ın service or it may be a demand of the dismissed employees themselves ” 


There 1s no evidence of a demand ın any of these several ways. No doubt the 
president of the Kandan Weaving Workers’ Union was addressing letters to the- 
Commussioner of Labour from time to time, but admittedly he never addressed 
any letter to the management In the absence of any definite particulars as to the 
membership of this union, and its 1epresentative character, and in the absence of 
anything to show that it was decided by the workmen members of this union by 
resolution or otherwise to take up the cause of the aggrieved workmen and in the 
absence of evidence to show that the aggrieved workmen put forward the president 
Of this union as thei representatrve and spokesman, it is impossible to hold in law 
that an industrial dispute existed between the employer and the workmen to enable 
the Government to make an order under section 10 (1) of the Act. In one place 
the Tribunal says that while this union cannot represent the majority of the workers. 
who are members of the Kandan Textiles Labour Union who have no dispute 
with the management, ıt can represent Sundaram and other aggrieved workers, 
because, ıt 1s not demed that these 36 workers are members of thc latter union. 
Surely, this is not a matter in the knowledge of the petitioner to expect a. specific 
denial from hım İf no particulars were furnıshed even to the Tribunal as regards. 
the membership of this union and its proceedings, it follows that the petitioner 
was not in a position to make any assertion In our opinion, 1t was incumbent 
on the union by production of the relevant records to positively establish the fact 
that the union 1s entitled to represent and that it is, as a matter of fact, represent-- 
ing these 36 aggrieved ‘workers The Tribunal has sought support for its con- 
clusion from the provisions of section 36 (1) of the Act which provides that a work-- 
man, who is a party to an industrial dispute shall be entitled to be represented. 
in any proceedings under the Act by an officer of a registered trade union This 
provision has nothing whatever to do with the question whether there 1s an industrial! 
dispute within the meaning of the Act We have only before us the letters addressed 
by the president of the union who, as already mentioned, is not himself a workmam 
ın the mulls, and there 1s nothing on record to show that he has been authorised 
by the resolution or other proceeding of the union to represent the workers of the 
mulls or any section thereof We are far from suggesting that the workmen who did 
not secure re-employment did not feel themselves aggrieved, but this circumstance 
alone cannot support a finding that an industrial dispute exists within the meaning 
of the Act A dismissed workman may feel himself aggrieved but may make no 
demand on the management, or after a demand and refusal may not pursue the- 
matter further , in which case ıt would be wrong to say that an industrial dispute- 
exists 


The application before us can be disposed of in favour of the petitioner 
on these findmgs of ours, namely, that the reference by Government was bad 
and that it 1s not established that there 1s a dispute between the employer and the 
workers, because the authority of the Weaving Workers’ Umon to represent any 
worker has not been proved to exist 
— ————————---—--——  —  ——... 

1 (1949) FLJ 154 at 159 





! 
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Mr Thıruvenkatacharıar, the learned advocate for the petitioner, has argued 
further that even assuming there ıs a dispute between the management and the 
36 workers mentioned above such a dispute cannot be deemed to be an industrial 
dispute withm the meaning of the Act According to his contention, before it 
can be held that an mdustrial dispute exists between the employer and the work- 
men, 1t must be established that there 1s a dispute between the employer and a 
majority of the workmen or the concerned section of the workmen as regards one 
of the matters mentioned ın the definition of “ industrial dispute” If, A, a 
workman, 1s dismissed and he demands re-instatement and hıs demand 1s refused 
by the employer, there may be an individual dispute between A and the employer, 
but such a dispute cannot be called an industrial dispute, unless the majority of 
the workers or a definite section of the workmen takes up his cause and makes 
ıt a common dispute So his arguments ran ‘“‘ Industrial dispute ” according 
to section 2 (k) of the Act means— 

“ any dispute or difference between employets and employers or between employers and work. 
men, or between workmen and workmen, which is connected with the employment o non-employ. 
ment or the terms of employment or with the conditions of labour, of any peison ” 

Besides this definition, the followimg other provisions of the Act were also relied 
on by learned counsel ın support of his contention — 

“ Section 10 (2) Where the parties to an industrial dispute apply in the prescribed manner’ 
whether jointly or separately, for a reference of the dispute to a Board, Court or Tribunal, the appro- 
priate Government, if satisfied that the persons applying, represent the majority of each party, shall 
make the reference accordingly ” 


« 


18 A settlement arrived atın the course of conciliation proceedings under this Act or an award 
which 1s declared by the appropriate Government to be binding under sub-section (2) of section 15 
shall be binding on — 


(a) all parties to the industrial dispute , 


(b) all other parties summoned to appeaı ın the proceedings as parties to the dispute, unless. 
the Board or Tribunal, as the case may be, records the opimion that they were so summoned 
without proper cause , 


(c) where a party referred to ın clause (a) or clause (5) ıs an employei, his heirs, successors or 
assigns ın 1espect of the establishment to which the dispute relates , 


(d) where a party referred to in clause (a) or clause (2) 1s composed of workmen, all persons 
who wele employed ın the establishment or part of the establishment, as the case may be, to which 
the dispute relates on the date of the dispute and all persons who subsequently become employed 
in that establishment o1 part ” 

I must confess that the language of the definition of ‘industrial dispute * 
is so wide that giving the words their ordinary meaning, even a dispute between 
an employer and one of the workmen or between one woikman and another work- 
man. which is connected with one or other of the matters mentioned therein would 
fall within the definition But it was contended that in construing the definition, 
the objects of the Act and the scheme of the several provisions of the Act have 
to be taken unto consideration A reference was made to the statement of objects 
and 1easons published along with the Bill before it became law and reliance was 
placed on the following passage 

“'The power to refer disputes to Industrial Tribunals and enforce their awards is an essential 
corollary to the obligation that hes on the Government to secure conclusive determination of the 
disputes with a view to redressing the legitimate grievances of the parties thereto, such obligation 
arising from the imposition of restraints on the rights of strike and lock-out, which must remain ın- 
violate, except where considerations of public interest override such rights” 


From this passage learned counsel sought to draw the inference that ıt was only a 
dispute which otherwise would have resulted in a strike or lock-out which was 
intended to be referred to Industrial Tribunals for determination We, however, 
do not think it safe to construe the language, of the definition in the Act by some- 
thing which might be ımplıed from the statement of objects and reasons It has 
been often pomted out that in construing an enactment such statement of objects 
and reasons would be inelevant Not infrequently the objects and reasons of a 
legislation as announced at the initial stage of a Bill do not coincide with the enact- 
ment when finally passed 
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Some assıstance was sought by learned counsel from the provisions of section 
10 (2) of the Act which provides that when the parties to a dispute apply for a 
reference, the Government must be satisfied that the persons applying represented 
the majority of such party before making a reference We do not think that this 
provision necessarily leads to the conclusion that there could be no industrial 
dispute unless the majority of workmen 1s ranged as one of the parties, and ıt ypust 
not be overlooked that in section ro (1) of the Act there 1s no such condition which 
requires to be fulfilled before the Government makes an order referring a dispute 
to a Tribunal. The provisions of section 18 do provide food for thought ‘The 
award ıs declared to be binding not only on all parties to ihe industrial dispute, 
but where a party ıs composed of workmen on all persons who were employed 
in the establishment or, part of the establishment, as the case may be, to which the 
‘dispute relates on the date of the dispute and all persons who subsequently become 
employed ın that establishment or part This undoubtedly suggests that some- 
thing more than an individual dispute between a worker or a few workers and the 
employer is meant by an industrial dispute. It suggests that ıt must be a collective 
dispute, ze, a dispute between the employer on the one hand and the entire esta- 
blishment or a part of the establishment on the other hand ın which case it is reason- 
able to presume that at least a substantial number of the employees in the establish- 
ment as a whole or m the concerned part of the establishment should be at dispute 


Reference was made to observations in cases decided in England in which 
the definition of “ trade dispute’ corresponds to the definition of “ industrial 
dispute” in our Act In Nahonal Association of Local Government Office s v Bolton 
Corporation’, legislation similar to the Industrial Disputes Act was described by 
Lord Wright as “ dealing with collective bargain, trade practices and so forth” In 
Ex parte Keable Press, Ltd ?, a member of a trade union had formerly been employed 
by a newspaper which for a tıme ceased publication When it resumed publication, 
the newspaper applıed to the Umion for suitable workmen The Union sent the 
former employee in question, but the newspaper refused to accept him ‘The 
Union insisted on his re-instatement and called a strike in consequence, It was 
contended that it was not a trade dispute since it was a dispute between the employers 
and the Union and not between the employers and their employees This con- 
tention was negatıved, because there was evidence that the Union in insisting on 
the re-instatement of the workmen in question was acting on behalf of or with the 
approval of its members who were all workmen There could be no better proof 
of the existence of a dispute in relation to the re-instatement of the employee than 
the fact that the men came out on strike, because he had not been re-instated. Mr 
Thıruvenkatacharı relying on this decision contended that merely because the 
union raised a dispute of ıts own accord, ıt could not be said that there was an 
andustrial dispute It was only when the workmen back up the Union by support- 
ıng its demands for re-ınstatement that ıt can be said that a dispute existed In 
the case before us, there 1s nothing to ındıcate that the demands of the Union in 
the communication addressed to the Government were ever adopted by the workers. 
This decision 1s certainly authority for the position that there could be an industrial 
dispute over the re-ınstatement of a single individual worker But that dispute 
had been converted into a collective dispute by the Union acting on behalf of the 
‘workmen ın general and by the workmen backing up the Union by obeying the 
call to come out on strike The question whether ın the absence of these circum- 
stances, an individual dispute could be treated as an industrial: dispute did not 
arise for decision On the other hand assuming that ın its origin the dispute was 
not a trade dispute, ıt was decided that ıt could become a trade dispute ın its later 
Stages (vide also per Lord Parmoor ın Larkin v. Long?.) 

There are observations ın the well-known case of Conway v. Wade*, which were 
pressed into service by counsel on both sides Counsel for the petitioner relied 
upon the following dicta of Lord Loreburn, LC. : 
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“ If this section is to apply there must be a dispute, however the subject-matter of ıt be defined. 
A mere personal quarrel or a gambling or an agitation will not suffice. It must be something fairly 
definite and of real substance ” 


For the contesting respondent the following passage from Lord Atkinson’s speech 
“was relied on— 


a In order that a dispute may be a trade dispute at all, a wo1kman must be a party to it on each 
‘side, “ər a workman on one side and an employer on the other ğ 


In the context ın which these words occur, we do not think that they meant any- 
thing more than that there could not be a trade dispute when one of the parties 
was an outsider, neither an employer nor a workman and when he had no authority 
from the Trade Union body to act as he did. In the same case Lord Shaw said 

“ But I cannot see my way to hold that “ trade dispute ” necessarily includes accordingly every 
case of personal difference between any one workman and one or more of his fellows It is true 
that after a certain stage even such a dispute, although orginally gıounded ıt may be, upon personal 
animosity, may come to be a subject ın which sides are taken, and may develop into a situation 


of a general aspect containing the characteristics of trade dispute , but un&l it reaches that stage 
I cannot hold that a trade dispute necessarily exists ” 


None of the English decisions cited have any direct bearing on the question in 
issue before us 


The observations in the Australian cases are even less helpful because there 
is no definition of an ındustrial dispute which was construed in those cases İn 


ər Coal Mine, No Lıabılıiy v. Victoran Coal Miners’ Association", Griffith, C J., 
sal 


“ An industrial dispute exists where a considerable number of employees engaged ın some branch 
of ındustıy make common cause in demanding from or refusing to their employers (whether one or 
more) some change ın the conditions of employment which 1s dented to them or asked of them ”’ 


In Federated Saw Mill © Co Employees of Australasia v James Movie and Sea Pro- 
prietary, Lid ?, the same learned Judge said 


“ The word 'ındustmal ? as used in section 51 (xxxv) points, 1 think, to the nature o: quality 
of the disputes, and denotes, two qualities which distinguished them from ordinary ptivate d'sputes 
between individuals, namely, (1) that the dispute relates to industrial matters, and (2) that on 


one side at Jeast of the dispute the disputants are a body of men acting collectively and not 
individually ” 


In the judgment of Isacs, J, ın George Hudson, Lid v Australian Tımba Workers 
dTmon3, the difference between an industrial dispute and an individual dispute 
as well drawn The learned Judge observed— 


“'The very nature of an ‘industrial dispute’ as distinguished from an individual dispute 1s 
to obiain new industrial conditions, not merely for the specific undividuals then working from the 
specific dividuals then employing them, and not for the moment only, but for the class of employees 
from the class of employers limited by the ambit of disturbance or dislocation of public services 
which has arisen or which might arise if the demand were not acceded to and observed for 
a bertod really indefinite Tt 1s a battle by the clarmants not for themselves alone, and not 
as against the respondents alone but by the claimants as far as they represent their class, against 
the 1espondents so far as they represent their class” 


As already observed, these observations only give expression to what 1s generally 


understood by an industrial dispute and they were not on any specific language 
of any enactment 


In the judgment of the Federal Court ın Western India Automobile Association v. 
Industrial Tribunal, Bombay*, delivered by Mahajan, J., there are certain general 
observations which were not strictly necessary for the decision of the case before 
the Court, but they are entitled to great weight After pointing out that, 

“ “ Non-employment ?, ıs the negative of ‘employment’ and would mean that disputes of work” 
men out of service with their employers are within the ambit of the definition” 
the learned Judge went on to give four illustrations to elucidate the point of which 
the third is as follows — 


—.. 


ı (1908) 6 GQ L R şoq at 332 3 32CG L Re 41g at 441 
2 8C L R 465 at 488 4 (1949) F L J 154 
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“ An employer may dısmıss a man, or decline to employ hım This matter raises a dispute- 
as to non-employment ” 


Difficult questions arise when the only parties to a dispute are the employer on the- 
one hand and certain dismissed employees on the other hand If the dismissal 
is the origin of the dispute, ıt 1s doubtful ifthe dismissed workman could be deemed 
to be a workman within the meaning of the Act,—see definition of “ workmag ” 
in section 2 (s) of the Act Of course, if there was an industrial dispute and during 
that dispute a workman 1s discharged, he may be treated as a workman for the pur- 
poses of proceedings under the Act But if there was no preceding industrial 
dispute and the dispute started with the dismissal, ıt can be contended with great 
force that the dismissed workman cannot be held to be a workman within the 
meaning of the Act As we have already mentioned, ın the view we take as to the 
validity of the order of reference made by the Government, all these questions 
need not be finally decided I must, however, suggest that the mtention of the 
Legislature may be expressed ın a more clear and unambiguous language than it 
is at present; to decide whether an individual dispute between an employee 
or employees on the one side and the employer on the other side 1s an industnal 
dispute which could be referred to a “Tribunal for determination even when a 
substantial section of the entire establishment or a recognised part of the establish- 
ment does not take up His or their cause 


As we have held that the order of reference made by the Government 1s invalid, 
it follows that the proceedings of the Industrial Tribunal ın pursuance of that order 
are without jurisdiction They and the award of the Tribunal in which they cul- 
mınated must be and are hereby quashed. There will be no order as to costs of 
this application 


Mack —I am ın complete agreement with My Lord, the Chief Justice and 
would add a few observations ‘The Industrial Disputes Act was never intended 
to provide a machinery for redress by a dismissed workman or even by a group of 
workmen who may be simultaneously punished or dismissed They cannot by 
joing in a demand for re-instatement create an industrial dispute after their” 
dismissal If such a dismissal however even of an individual workman 1s taken 
up by a Workers’ Union or a substantial body of workmen who continue in 
employment and espouse his cause then an industrial dispute may arise. 


The definition of “ industrial dispute ” in section 2 (k) of the Act has to be’ 
gleaned from the scope and context of the whole Act, as interpreted by decisions. 
to which the learned Chief Justice has referred Under section 10 (2) of the 
Act which provides for a reference to a Court or Tribunal on the application of 
the parties to an industrial dispute the Government if satisfied that the persons. 
applying represent the majority of each party shall make the reference accordingly. 
Section 33 of the Act protects a workman from discharge, dismissal or punishment 
during the pendency of proceedings before a Tribunal except for misconduct not 
connected with the dispute The framers of the Act were very careful to provide 
for the maintenance of discipline and order amongst the workmen during an 
industrial dispute and never intended the Act to be misused as a lever by individual 
disgruntled workers discharged, dismissed or punished for mısconduct. The 
employer retains under the Act, therefore, the right to dismiss, discharge or punish 
a workman for misconduct, or disobedience to orders unconnected with an ındus- 
trial dispute pending before a Tribunal 


It 1s extremely difficult to follow how in this case the dismissal of RM. 
Sundaram ın January, 1948, an 1solated case of disciplinary action not taken up 
then and there by the other workmen could have been made the subyect-matter 
Of an industrial dispute specifically referred by Government to the Trıbunal on 
8th December, 1948 é 


The Government’s reference to the Tribunal though ıt purports to be under 
section 10 (1) which gıveş Government a discretion to so refer if an industrial 
dispute exists or is apprehended 1s really a hybrid one under sections 10 (1) and 
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10 (2). The only documents read in the Government Order issuing the reference 
were two letters from the Commussioner of Labour The only industrial dispute 
envisaged in these letters was the insistence of the management on a right to take 
back the remaining twenty-seven workers in order of proficiency and not of senio- 
rity This may have been ın law an industrial dispute brought as it was to the 
notice of the Government by one of its responsible officers, which would have 
jusgified a reference to a Tribunal of a dispute of a very limited scope But the 
astonishing feature of this reference 1s that the annexure to the Government Order 
which lays down the points of dispute for determination omits the very one reported 
by the Commissioner for Labour, but reproduces verbatim no less than eleven 
points of dispute for determination as set out in a letter of the President of the Kandan 
Weaving Workers’ Union, dated the 4th December, 1948 ‘The Government’s 
reference on the basis of this letter, therefore, saddles on the Tribunal an enquiry 
of an extremely wide scope which could not but have caused 1t gieat embarrassment, 
-one being whether R. M. Sundaram dismissed ın January, 1948, should not be 
“re-ınstated and another being what leave privileges casual, sick and festival holidays 
“should be given to the workers and so on 


I come now to the Kandan Weaving Workers’ Union who alone pressed 

the demands of the workers before the Tribunal. The great majority of the 200 
-employees belonged to the Kandan Textiles Labour Union sponsored by the manage- 
“ment. There was some delay in its 1egistration which was only effected on 24th 
December, 1948 But as the Tribunal has observed there was ample documentary 
evidence to show that 1t was in fact formed m June, 1947, and that office-bearers 
were elected in January, 1948 (vzde Exhibits I, I (a) and 11). Its first president 
was examined as MW 5 and one Ellappa Mudaliar, M W. 4, a jobber in this 
mull was its first secretary At the enquiry before the Tribunal the locus standı 
of the rival union, the Kandan Weaving Workers’ Union to represent the general 
.body of woikers was challenged and made the subject of a separate Additional 
Issue. The Tribunal found this 1ssue ın favour of the rival union, ıt would appear 
‘merely on the ground that ıt too had been registered under the Trade Unions Act and 
could therefore represent the workers under section 36, clause (1) of the Industrial 
Disputes Act But the Tribunal at the same tıme committed itself to other findings 
with which we are ın complete agreement When examined in the light of the mate- 
rials on record they show that the Kandan Weaving Workers’ Union was a mere 
bogus affair which had no legitimate origin and in fact no real existence at all. 
“The Tribunal observed that there was absolutely no evidence adduced before them 
to show that this Umion was ın existence prior to August, 1948, when it appeared 
for the first tıme ın letter head correspondence with the Government Though 
its locus stand: as a Union was challenged, neither the President, nor the Secretary, 
the dismissed Sundaram was able to produce any minute book or document showing 
that a meeting of the workers at which they were elected was held or any record. 

in fact showing the origin or existence of the Union Reliance was placed solely 
on the certificate of registration under the Trade Unions Act, from 18th October, 
1948 According to the written statement filed before the Tribunal this Union 

was formed on 7th June, 1948 In the application for registration the Union 
is said to have come into existence at a General Body Meeting held on the 6th 
of July. In the evidence before the Tribunal an attempt was even made to show 

that this Union was started before Sundaram’s dismissal in January 1948. Regis- 

tration of an Union under the Indian Trade Unions Act 1s not conclusive proof of 

its real existence It may raise a presumption to this effect Certain formalities 
appear to have been complied with before the Registrar who without calling for 

further information under section 7 (1) of the Trade Umions Act directed regis- 

tration considering that requirements under sections 5 and 6 had been satisfied. 

In view of the inability of this Union when its: locus standı was directly challenged 

before the Tribunal to produce any documentary evidence even of its inaugural 

meeting, it is a reasonable inference that had the Registrar called for such infor- 

mation it would not have been forthcoming before him and the Union would not 
have been registered. Everything therefore pomts to the Kandan Weaving 
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Workers’ Union bemg an artificial and bogus creation by the dismissed Sundaram: 
with the assistance and connivance of Srinivasan, the alleged first president who 
is said to be a member of the Tamil Nad Congress Committee. In the cırcüm- 
stances the so-called Kandan Weaving Workers’ Union was not a Union of Workmen 
in fact and ıt had clearly no locus stand: to represent any workers The entire refer- 
ence of disputes listed by this Union ın a letter addressed to Government signed 
by this President is clearly for this reason also bad ın law and unsustaınable Urgons. 
of this kind can be created by mere letter-heads and self-designations Registrars. 
of Unions and societies would be well advised to use very freely the discretionary- 
power vested ın them under section 7 of the Trade Unions Act and other corres- 
ponding provisions of other Acts regulating the registration‘ of associations of other 
kinds 


Perhaps the strongest indictment on the “ Kandan Weaving Workers’ Union * 
comes from the lips of two witnesses this Union examıned before the Tribunal. 
They are still working obviously ın contentment with the remaining workmen 
ın these mills “They are VV W 1 and W W e who while they said in _ chief-exami-- 
nation that they belonged to both Unions, in cross-examınatıon said quite clearly 
and unambiguously that they were not interested in the re-instatement of any of 
the workers ‘The inference is obvious that the great majority of workmen have- 
no grievance at all against the management with no interest ın the re-ınstatement 
of Sundaram and other discharged workers sent away for disobedience to orders: 
and other causes 


This reference by Government is a very unfortunate one, bad ın law and worse- 
in its effects on labour ın general, creating as ıt does industrial disputes where none 
existed and referring them in the widest terms to an industrial Tribunal which has. 
really no option but to go into each matter set out in the refereuce as being an. 
industria] dispute. The greatest caution should be exercised by Government. 
before referring any point for determination to a Tribunal, ın arriving at a decision,. 
whether ıt is ın law an industrial dispute or not. Nothing can be more calculated 
to undermine the morale and discipline of labour than illegal and unnecessary 
references of this kind which put a premium on mischievous insubordination and’ 
discourage and undermine the loyalty of the great majority of workmen who in 
this concern obviously are quite contented, and “ have no interest’ ın the re— 
ınstatement of the other workmen including the dismissed Sundaram. 


I agree that the entire award should, in the circumstances, be quashed 
VS. —— Petition ordered- 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS 
PRESENT .—Mr Justice PANCHAPAKESA AYYAR. 


The Calıcut Hosieries, Calicut and others . Petitioners.” 


Industrial Disputes Act (XIV of 1947), sections 23, 24 and 26 (2)—Reference of dispute to tribunal 
vague, general and so invalid—Lock-out by the management after such reference—If illegal and an offence— 
Madras Act (XII of 1949), sectton 5—Valtdating reference—If renders prior lock-out wlegal 

Where a reference by the Government to an Industrial Tribunal 1s too vague and generalı 
and invalid, “the lock-out ” by the managment and directors of a firm involved ın the dispute cannot 
be said to be illegal and their conviction under sections 23 and 24 of the Industrial Disputes Act, 
1947, read with section 26 (2) will not be sustamable Madras Act XII of 1949, section 5 has 
not got the effect of making the lock-out illegal retrospectively by validating such references “The 
fact that the lock-out was committed before the High Court decisions holding such general and vague 
references ınvalıd will not make them lable 


Petition under sections 435 and 439 of the Code of Crimmal Procedure, 1898, 
praying that the High Court will be pleased to revise the judgment of the Court 
of Sessions, South Malabar Division, Kozhikode, dated 4th September, 1948, and 
passed in Criminal Appeal No 46 of 1948, preferred against the judgment of the 
Court of the Sub-Divisional Magistrate of Kozhikode, dated 29th June, 1948, and 
passed in C C No 87 of 1948. 
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* Cr R C No 1222 of 1948 13th October, 1949 

(Crl R P No 1160 of 1948) 


IT] THE CALICUT HOSIERIES, CALICUT, Jn re. or 


B. V. Subramanyam for Petitioners. 
The Assistant Public Prosecutor (4 S Stvakaminathan) on behalf of the Crown | 
The Court made the following 


ORDER —This 1s a petition by the Calıcut Hosieries Limited (accused 1) 
and three Directors of that firm (accused 2 to 4) for setting aside their convictions 
under sections 23 and 24 of the Industrial Disputes Act (XIV of 1947), read with 
section 26 (2) for having declared and carried on an illegal lock-out after a reference 
had been made by the Government of Madras to the Industrial Tribunal, Coım- 
batore, consisting of one person, wz, Sri GR Krishna Rao, for deciding certain 
ındustrıal disputes between certain hosiery factories in the Province of Madras 
and the workmen employed therein, and a letter of the District Magistrate of Malabar 
to the accused drawing their attention to the fact that all disputes between hosiery 
employers and workers had been referred to the industrial tribunal, Coimbatore, 
and that the lock-out during the pendency of the reference was illegal and should 
be terminated. The first petitioner firm has been ultimately sentenced to pay 
a fine of Rs 1,000, and the directors of the firm (P. Ws 2 to 4) have been sentenced 
ultimately, by the appellate Court, to pay a fine of Rs 500 each. 


I have perused the entire records, and heard the learned counsel for the peti- 
tioners and the learned Public Prosecutor contra ‘The learned counsel for the 
petitioners urged that the reference ın this case by the Government to the Tribunal 
was far too vague and general and was invalid under the rulings of Horwill and 
Rajagopalan, JJ, ın Ramayya Pantulu v Rutty and Rao (Engineer) Limited! and of 
the Chief Justice and Mack, J , 1m Kandan Texteles Lid. v Industrial Ticbunal I, Madras, 
a similar case but unreported. The facts there being more or less identical with 
the facts here, ıt was urged that as the reference to the Industrial tribunal, Corm- 
batore, itself was illegal and void there could be no question of any 2llegal lock-out’ 
by these petitioners during the pendency of that reference (which 1s as if 1t were 
not, being void and of no effect), or of any offence committed by them under the 
Industrial Disputes Act. The learned Public Prosecutor while conceding that 
the rulings above have held such references, including a reference as m this case, 
to be illegal and void, and that the petitioners would have been entitled to an 
acquittal had the matters stood there, relied on section 5 of Madras Act XII of 
1949 for urging that the reference to the trıbunal held to be invalid by those 
two Bench judgments of this Court, has been validated thereby, even for making 
this lock-out legal. 

Section 5 runs as follows : 


“ Where before the commencement of this Act any Industrial Tribunal has been constituted 
by the Provincial Government under the said Act; all proceedings taken, all awards made, and all 
other acts and things done, whether before or after such commencement, by or before such Tribunal 
ın connection with any industrial dispute, shall be deemed to be valid and shall not be called ın 
question ın any Court of law on the ground that the Tribunal was not constituted in accordance 
with the previsions of the said Act or the dispute, to which the proceeding, award, act or thing 
relates, was not referred to the Tribunal ın accordance with such provisions * 

It is clear from section 5 that all acts and things done by or before such Tribunal 
ın connection with any mdustrial dispute will be valid in spite of the previous void 
nature of the reference. In other words, if the tribunal had passed an award under 
the reference in question in this case, it will be binding on all the parties. The 
amendment itself was made to make such awards, rendered nugatory by 
the above decisions valid and binding, and not to create retrospective 
offences a thing unknown to our criminallaw It ıs quite futile to argue 
that any person charged with an offence of illegal lock-out before the 
validating Act can be convicted and sentenced for ıt, where the reference 
was void before the validatmg Act. The second para of section 5 itself 
declares that no decision or order of a Court which became final before 
the commencement of this Act shall be imvalidated because of section 5. 
That shows that there was no intention to declare the Bench decisions null and. 
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void and shows the clear intention of the Legislature not to make persons charged 
with offences before the validating Act liable for these offences because of the valıda- 
ting Act, 1f they would not be liable without resort to the provisions of the validating 
Act A criminal offence is a pecuhar thing, and the law 1s very particular that , 
only a person with the necessary mens rea or guilty knowledge at the time it was 
committed shall be convicted of a crımınal offence and puhıshed for it, except 
ın very exceptional cases, of which this is not one To say that because a 
reference has been validated therefore a lock-out which was legal before the 
validating Act has become illegal, though ıt would certainly not have been illegal 
but for the validating Act, is to ask for too much on the side of the prosecution 
No Act ıs held to be retrospective regarding Crimes in any civilized country 
without the clearest words to that effect 


The learned Public Prosecutor urged that this illegal lock-out was committed 

before the decisions of the two Benches, and so the petitioners cannot avail themselves 
of these decisions But it is obvious that Courts only declare the law, which is 
-deemed to have existed always and that they cannot create a law when pronouncing 
judgments, much less alter ıt Thus a person declared illegitrmate by a Court of 
Jaw does not become illegitrmate because sof the decision of the Court on that 
same day, or by an act of the Court, but because he must be deemed to have 
been always illegitimate In the same way, it must be construed here that the 
reference in this case was illegal and void even when ıt was made and even before * 
the Court’s rulings were issued proving it to be illegal and void and making it 
easy for all men to see it in the light of the reasoning given ın those judgments. 
That being so, it 1s clear to me that these petitioners ought not to have been 
convicted in this case, and that they ought to have been acquitted, in the 
circumstances stated above 


I accordingly set aside the convictions and sentences on all the petitioners 
and direct the fines, if paid, to be refunded to them o 


Ks —— ——- Convictions set asıde. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. Justice RAGHAVA Rao 


Venkatarama Ayyangar Appellant* 
0 
Thulası Ammal .. Respondent 


Guardians and Wards Act (VIII of 1890), section 25—Right of mother to recover custody of her daughter 
_ from the minor’s paternal aunt’s husband. 


The refusal by a person to deliver the child to its natural guardian when asked to do so by the 
latter amounts ın effect to a removal from his custody and the natural guardian can therefore apply 
under section 25 of the Guardians and Wards Act 


Atchayya v Kosaraju Naraharı, AIR 1929 Mad 81, relied on 


The section 1s not limited in its operation to the power of the Court to enforce the guardian’s 
right only ın extreme cases of an actual leaving or removal of the ward from the guardian 

Noshirwan v Sharoshbanu, (1933) ILR 58 Bom 724, relied on 

The word guardian ın the section 1s used ın a wide sense and does not necessarily mean a guar- 
dian duly appointed or declared by the Court but includes a natural guardian or even a de Sacto 
guardian Accordingly the mother 1s entitled to apply for recovery of custody of her minor daughter 
from her paternal aunt's husband "The preference expressed by a child of 13 or 14*1s not entitled 


to much or any weight at all, especially where the mınor's attitudeis not a natural, bona fide and 
intelligent one 


Rama Iyer v Nataraja Iyer, (1948) 1 ML J 125, relied on 

Appeal against the order of the District Court of Tnuchirapalli dated the 
17th day of February, 1949 and made in O P No. 38 of 1948. 

R. V Srinivasa Ayar for Appellant 

S Amudacharı for Respondent 


SP SSS i a m 


“ A. A O, No. 144 of 1949. 26th October, 1049. 
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The Court delivered the following ~ 


Jupcment —This appeal arises out of a petition by the mother of the minor, 
aged about 13, her natural guardian, under section 25 of the Guardians and Wards 
Act for recovery of her custody from her paternal aunt’s husband The petitioner 
succeeded in the Court below 


alt is argued for the appellant that the mother does not satisfy the definition 
of “ guardian ” ın section 4, sub-section (2) of the Guardians and Wards Act and 
that her petition under section 25 of the Act 1s not therefore maintainable The 
point made is that she ıs not a person ın truth and ın fact having the care of the 
person of the minor because ıt 1s the paternal aunt and her husband that are actually 
having such care It 1s also said that she 1s not a guardian appointed or declared 
as such 1 do not agree WNoshirwan v, Sheroshbanu’ supports my view It 1s 
there held that the word “ guardian ” ın the section 1s used in a wide sense and 
does not necessarily mean a guardian duly appointed or declared by the Court 
but includes a natural guardian or even a de facto guardian 


It is argued next that a de jure guardian, not proved at one time to have had 
the physical care or custody of the girl, is not entitled to apply under section 25 
of the Act complaining of removal and asking for return of the ward to the appli- 
cant’s custody There again the same ruling isin point and adverse to the appellant 
inasmuch, as it holds that the section is not limited in its operation to the power 
of the Court to enforce the guardian’s right only in extreme cases of an actual 
leaving or removal of the ward from the guardian As ruled by a Bench of this 
Court ın Atchayya v Kosaraju Narahari*, the refusal by a person to deliver the child 
to its natural guardian when asked to do so by the latter amounts ın effect to a 
removal from his custody and he can therefore apply under section 25 of the Act. 


It ıs lastly argued that although the welfare of the child ıs the paramount 
factor for the consideration of the Court as made clear by section 25 itself, yet, in 
judging of that, the Court 1s bound to respect the volition expressed by the ward, 
which in this case ısın favour ofthe appellant On this aspect of the matter 
the learned District Judge observes ın paragraph 3 of his order as follows :— 

“€ The minor protests vehemently against being handed over to her mother and says that she 
would rather die than go to live with her mother whom she hates and detests “The reasons she gives 
for this unnatural attitude are sufficient to show that her present surroundings are most harmful to her 
welfare Her aunt and uncle (the respondent and his wife) have told her that her mother poisoned 
her father and killed him and therefore she apprehends that her mother might poison her also 
This only shows how the respondent and his wife have poisoned the mind of the girl against her own 
mother The second reason given by the girl 1s a good reason for recovering her forthwith from the 
respondent’s roof Thats, that she wants to marry her cousin (the respondent’s son) ın accordance 
with the dying wishes—no doubt conveyed to her by her aunt and uncle—of her father This cousin 
lives in the same house as the minor girl and about a year or more ago the petitioner had to obtain 
an order under the Child Marriage Restraint Act to stop the marriage which the respondent was 
arranging to solemnise between the minor and his son ” 


After all, even assuming that a minor has a will of his own which must be respected 
in such a matter, the preference expressed by a boy or girl of 13 of 14 1s not, as 
pointed out mm Rama Iyer v Natarya Azar, entitled to much or any weight 
at all, especially where, as found here, the minor’s attitude is not a natural, bona 
fide, and intelligent one, but one mduced by the unwholesome persuasions of her 
paternal aunt and her husband 1 accordingly dismiss this Civil Miscellaneous 
Appeal with costs. 





K. 5 Appeal dismissed. 
“1 (1933) İL R-58-Bom 724 - “© - ~-g-- (1948) 1 ML) ız 
2. A.I R. 1929 Mad, 81. 9 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice HoRvviLL AND Justice BALAKRISHNA AYYAR 


Vedakumpprath Pillai’s son Muthu Appellant* 
2 
Kulathinkal Kuppan’s son Narayanan and others Respondents g 


Hindu Law—Marriage—Asura form—Test—Malabar—Ezhuvas—Receipt of one soverergn by bride's 
father as memmekanom—İf makes the marriage one ın the asura form 


Every marriage in which memmekanom is received by the bride’s father need not necessarily be a 
Marriage ın the asura form When that payment ıs made merely ın order to conform to custom or 
out of respect for tradition, the marriage will not be one ın the asura form But when the payment 
1s as a matter of actual fact and not mere form, a bride price, the marriage will be an asura marriage 
When at the time of the marriage the father of the bride gives her property the value of which exceeds 
the amount of memmekanom, there 1s no room whatever for the application of the notion of “ bride 
price ” 

On appeal under clause 15 of the Letters Patent from the judgment and 
decree of the Hon'ble Mr Justice Patanjalı Sastrı, dated 25th November, 1947 
and passed ın S. A. No 2272 of 1945, preferred to the High Court against the decree 
of the Court of the Subordinate Judge of Palghat in AS No 117 of 1944, preferred 
against the decree of the Court of the District Munsif of Alathur in OS No 362 
of 1942 


K. Kuttıkrısına Menon and T G Raghavan for Appellant. 


C. S. Swamınathan and D. A. Knshna Vanar for Respondents 
The Judgment of the Court was delivered by 


Balakrishna Ayyar, 7 —-This appeal raises a question of Hindu Law of particular 
interest to the Ezhuva community in Malabar. This ıs how the question comes 
up. The properties which form the subject-matter of this litigation belonged 
to an Ezhuva woman called Kalu. She died issueless in 1936 Chathu, her 
husband, then took possession of the properties and subsequently sold them to the 
first defendant ın the suit. The plaintiff is the brother of Kalu and he claimed 
that the marriage of Kalu to Chathu had been ın the asura form, that he was 
therefore ın law the real heir of Kalu and as such entitled to the properties On 
this basis he sought to recover possession of the properties from the first defendant, 
the vendee from Chathu The learned District Munsıf who tried the suit and the 
Jearned Subordinate Judge on appeal took the view that the marnage of Kalu 
had been ın the asura form and decreed the suit In second appeal Patanjalı 
Sastrı, J , held that the marriage was not an asura marriage and allowed the appeal 
and set aside the decisions of the Courts below This is a Letters Patent Appeal 
from the decision of Patanjalı Sastrı, J 


It is common ground that at the tıme Kalu was married, one sovereign was 
paid to her father as memmekanom. Both the District Munsif and the Subordinate 
Judge took the view that this payment was ın the nature of “ bride price” and they 
therefore decided that the marriage fell into the category of marriages described 
as “asura”. But as ındıcated above Patanjalı Sastrı, J , took a different view. 


One essential feature of an asura marriage, the feature which makes the form 
objectionable, 1s that the father of the bride receives a gratuity or fee for giving 
the girlin marriage Ordinarily, 1t would be expected of every decent and respect- 
able father when he selects a husband for his daughter to make his selection unin- 
fluenced by any considerations other than the welfare of the girl But when he 
receives a payment for his personal benefit, a very objectionable factor would 
influence his selection, and it is clearly this which the ancient law-givers 
took objection to and therefore relegated the form to the category we call 
“ disapproved ”. When the father accepts money and allows his greed or avarice to 
sway his judgment, he thereby converts what 1s intended to be a sacrament into 
a commercial transaction. 





£ L. P. Appeal No 1 of 1948, 13th October, 1949. 
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Can we say in the present case that the payment of this one sovereign or memme- 
kanom transformed the marriage into the asura form? The expression memmekanom 
is really a compound of three words, “mel” meaning body, “mel” meaning 
on or over and kanom meaning that composite tenure of mortgage and lease peculiar 
to Malabar And the word memmekanom literally means a “ kanom over the 
body ” of the girl At page 152 of Logan’s Manual of the Malabar District (1906 
reprft) reference 1s made to the practice of slavery and the prices that slaves used 
to fetch — 

“ Women ın some taluks (ın 1841) fetched higher prices ın order to breed slaves ‘The average 

cost of a young male under ten years was about Rs 3-8-0, of a female somewhat less An infant 
ten months old was sold ın a Court auction on roth August, 1841, for Rs 1-10-6 independent of the 
price of 1ts mother ” 
The amounts of memmekanom frequently varied, but 42 panams which 1s equivalent 
to Rs 10-8-0 was a sort of standard figure When we have regard to the prices 
which slaves were fetching, this amount might ın the old days have been regarded 
by the parties to the transaction as analogous to the kanartham 


But whatever the real nature of the custom ın olden days, ıt ıs difficult to say 
that when to-day the father of a girl receives memmekanom, he 1s really “‘mortgaging ”’ 
her. In most, though not necssarıly ın all cases, the payment has lost all its original 
significance and survives only as a ritualistic form ; 1t has become a ceremonial 
symbol devoid of any content or meaning or purpose In the present case, the 
evidence clearly shows that when Kalu was given ın marriage, she was given stri- 
dhanam of very considerable properties It appears that the rent on the properties 
which ıt was agreed should be regarded as her stradhanam was 400 paras of paddy, 
which ın 1920, the year ın which Kalu was married, must have been equivalent 
to about Rs.200a year Now whena father gives such a large amount as stridhanam 
and receives one sovereign ın compliance with traditional form, ıt would be very 
wrong to say that he had been selling or mortgaging the girl and that he received 
the sovereign from greed or love of gain 

Every marriage in which memmekanom is received need not necessarily be a 
marriage in the asuraform When that payment ıs made merely ın order to conform 
to custom or out of respect for tradition, the marriage will not be one in the asura 
form But when the payment 1s as a matter of actual fact and not mere form, 
a bride price, the marriage will be an asura marriage İt goes without saying that 
when at the time of the marriage the father gives the bride property the value 
of which exceeds the amount of memmekanom, there 1s no room whatever for the 
application of the notion of “ bride price” 

Mr Kuttikrishna Menon for the appellant argued that the Marriage in the 
present case was neither ın the brahma nor ın the asura form, but that it was in a 
special or customary form and that the case should be remitted for ascertaımng 
what the customary line of succession 1s in a case of this kind Hec referred to the 
decision ın Pattukkayıl Chakkuth v K. Chandukuttı!, where it was held ~ 

“€ We think the Makkatayam Thiyyas are governed by what ıs called the customary law and 
when a question arises as to what ıs the rule of law governing them on any particular matter, what 
we have to see is what ıs the rule of customary law obtaining amongst them ın that matter and in 
cases which are not sufficiently covered by prior decisions the question will have to be determined 
with reference to the evidence ın the case In the absence of any satisfactory evidence to 
show what exactly 1s the rule of the customary law on any particular point, the rule of Hindu Law 
on that point must, we think, be presumed and adopted to be the rule of the customary law obtaining 
amongst the community on that point The presumption is not that the Hindu Law as such ıs the 
law governing them ın all matters , 1f that be the presumption a person who alleges a rule of customary 
law at variance with ıt will have to prove it as a custom ın derogation of the law. The presumption 
is simply that the rule of Hindu Law ıs also the rule of the customary law obtaining amongst them, so 
that if any person alleges that the rule of customary law on any particular point is something different, 
‘he evidence that he adduces ın support of his allegation ought not to be subjected to those well- 
snown tests which are applied to the case of an alleged custom contrary to, or ın derogation of, the 
aw, but should be viewed simply as evidence adduced to show what 1s the rule of customary law 
tself The presumption therefore will be useful and will hold good only if satisfactory evidence is not 
‘orthcoming as to what ıs the rule of customary law ” 


1. (1927) 53 M.LJ 368. 
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With these observations we are in respectful agreement But they do not take 
the appellant very far forward. Granting that in the present case, the marriage 
was in the customary or ın a special form, and that the rule of devolution 1s dı fferent 
from that applicable to other Hindus, it 1s for the plaintiff to show what the order 
of devolution 1s according to the custom prevailihg among Ezhuvas in Malabar. 
But he adduced no acceptable evidence in support of any special custom On the 
other hand he laid his case on the footing that the marriage of Kalu had befn in 
the asura form ; that was his case and nothing else Therefore there can be no 


justification for remitting the matter for enquiry into something which does not arise 
from the pleadings. 


In the course of his arguments Mr Kuttikrishna Menon referred to an un- 
reported decision in S A. No 22 of 1922 on the file of this Court A reading of 
that decision shows that the plaintiff there admitted that the property devolved 
In a particular form and that admission was treated as evidence to show that the 
marriage had been in the asura form Besides, that judgment expressly stated 


that no question of law arose there The decision turned on the admissions made 
by the parties and 1s of no assistance here 


We consider that the decision of Patanjalı Sastrı, J, was right and dismiss 
this appeal with costs of the first respondent 


K.S. Appeal dısmıssed. 


* 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESEET —Mr JusTICE SuBBA Rao AND MR. Justice CHANDRA Reppt. 


Nadıammaı Achı and another . o Appellanis* 
7. 


Mariappa Thevar Resbondent. 


Madras Agrıculturısts Rehef Act (IV of 1938), section 5—Construchon—“ Undımded Hindu Jamıly ”— 
If synonymous with ““ şot: family ’’—Assessment of dıvded family under section 2 5-4 of the İncome-tax Act 
XI of 1922—Relevaney—Diwded member—If also assessed as member of association of individuals 


Section 5 of the Madras Agriculturists Reltef Act has no application to the case of Hindu 
families divided ın status The fact that a divided family is assessed by a fiction as an undivided 
Hindu family under section 25-A of the Indian Income-tax Act cannot affect the real status of the 
family Under section 5 of the Madras Act, the words “ undivided Hindu family ” are synonymous 
with the words “joint family” It is impossible to say that, when a family whether divided or 
undivided 1s assessed as a separate legal entity, a member thereof 1s also assessed as one of a group 
of persons Accordingly a member of a divided Hindu family 1s entitled to claim the benefits of the 
Agriculturists Relief Act 


Appeal against the order of the District Court, West Tanjore, ‘Tanjore, 
dated 8th April, 1946, in I.A. No. 299 of 1944, in OS. No 5 of 1934. 

R. Gopalaswamt Aryangar for Appellants. 

G. R. Tagadısa Aıyar for Respondent 

The Judgment of the Court was delivered by 

Subba Rao, 7.—This 1s an appeal against the order of the Court of the District 
Judge of West Tanjore scaling down the decree under section Ig of Madras Act 


IV of 1938 For appreciating the facts and the contentions of the parties the follow- 
ing genealogy may usefully be referred to : 


Kayarohana 
o a ee —————..— 
| 


| 
Ramalinga Sabapathı 





Kasınatha Thevar. 


2 — 


| 
Kayarohana Subramanyam 


| 
Mariappa Thevar (Respondent) 


*A.A.O No. 476 of 1946. 17th August, 1949. 
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The branches of Ramalinga and Sabapathi had become divided ın 1926 But 
in the partition certain immoveables and cash outstandings were left undivided and 
they were m the management of Ramalinga Ramalinga and his sons became divided 
between 1934 and 1936. In spite of the division Ramalinga continued to be in 
management of the assets not divided During the lifetime of Ramalinga he was 
asseşged to income-tax ın regard to the income of the property left undivided and 
after his death his son Kayarohana was also assessed in respect of the same income. 
After Kayarohana’s death Subramanıa was assessed ın the same manner Subse- 
quently in GS No 3 of 1938, a partition suit filed ın the District Court of West 
Tanjore, the undivided assets also were divided between the members of the family. 
The appellants obtained a decree in OS No 5 of 1934, against Mariappa Thevar 
and others Marappa filed IA No ooo of 1944 for scaling down the decree 
under section 19 of Madras Act IV of 1938 The decree-holders relied upon 
section 5 of Act IV of1 938, and contended that as the family was assessed to ıncome- 
tax the petitioner being a member of the family could not get the decree scaled 
down The learned Judge held that at the time when Kayarohana was assessed 
to income-tax as representing the undivided Hindu family the famıly was really 
disrupted and therefore section 5 had no applıcaton In that view he scaled 
down the decree as prayed for The decree-holders preferred the above appeal. 
The learned counsel for the appellants argued that section 5 of the Madras Agrı- 
culturists Rehef Act, 1938, directly applies to the facts of this case Section 5 
reads as follows 

“ Where an undivided Hindu family other than a Marumakatayam or aliyasantana tarwad 

or tavazhı 1s assessed to the taxes specified ın proyisos (A), (B) and (C) to section 3 (11), or falls within 
the category of persdns specified 1n proviso (D) to the same section, no person who was a member 
of the family on the 1st October, 1937, shall be deemed to be an agriculturist for the purposes of this 
Act except section 13 ” . 
The first contention of the learned advocate 1s that section 5 apphes whether the 
Hindu family 1s joint or divided ın status He argued that the Legislature inten- 
tionally used the words “ undivided Hindu famıly ” ın contra-dıstınctıon to the 
well-known concept “the jomt Hindu family” under the Hindu Law ‘He 
reinforced his argument by referring us to section 25-A of the Indian Income-tax 
Act ‘This argument not only ignores the principle underlying section 5 but also 
the meaning of the express words used therein Under Hindu Law a Hindu family 
ıs either undivided or divided and a division may be by metes and bounds or in 
status o To describe a divided family either in status or by metes and bounds 
as an undivided Hindu family 1s a contradiction in terms. Further under the 
Act this disqualification is imposed upon a member of an undivided Hindu family" 
as in law it is treated as one entity and a member thereof so long as he continues 
to be a member of the family has no separate or independent rights de hors the 
family towards third parties This conception of Hindu Law 1s recogmsed by 
section 3 (1) of the Act where a person 1s defined as includıng an undivided Hindu 
family. A decision of a Bench of this Court in Venkatakutumba Rao v Veerabhadrudu',. 
supports this construction of the section In that case though a debtor had become 
divided from his uncle as the result of a partition suit decreed on 30th March, 
1936, the uncle was assessed to ıncome-tax ın ignorance of such division as manager 
of a joint Hindu family for 1936-37 “The learned Judges held, 

“ That under Madras Act IV of 1998, the family so assessed cannot be deemed to be a person 

after 30th March, 1936, and the divided member 1s not disentitled to the benefits of Madras 
Act IV of 1938 ” 
It 1s suggested that there might have been a division by metes and bounds 1n that 
case, but we have called for the records ın that appeal and satisfied ourselves that 
the question arose before there was any division by metes and bounds. Another 
decision of Wadsworth, J , in Rajeswara Rao Garu v. Venkata Rayanım Garu?, bears 
out the saıd construction The question that arose ın that case was 


_ “Whether an undivided Hindu family ın S 3 (1) of Madras Act IV of 1938 covers those 
joint families which have reunited as well as those jot families which never separated.” 
— ——-------—----—— 
ı. (1943) « M.L.J. arr 2. (1941) 2 MLL J, 304. 
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The Courts below held that the words “ undivided Hindu family ” did not attract 
the reunited family as the word used 1s undivided but not jomt The learned 
Judge rejected that distinction and relymg upon the provisions of section 19 of the 
Act held that the word “ undivided ” was used ın the sense of joint and therefore 
the reunited family also was covered by section 5. Mr Justice Wadsworth stated 
the principles at page 224 as follows də 


““The real question therefore is, what was the sense ın which the Legislature used the words 
undivided Hindu family ” ın the definition ofa person ın section 3 (1) ofthe Act Clearly the reason 
for treating an undivided family as a person was not the historical origin of the family nor the future 
devolution of property on the death of the members of the family The real reason for treating the 
family as a unit was the way ın which its property is held and its obligations are incurred jointly ” 


At page 225 the learned Judge proceeds to observe 


“ It seems to me that what the Legislature had in mind ın treating an undivided Hindu family 
as a person, was the present undivided status of that family and not the historical origin of that status.” 
Applying these principles we agree with the learned Judge that under section 5 
of the Act the words ‘‘ undivided Hindu family ” are synonymous with the words 
“joint famıly ” The contention based upon section 25-A of the Indian Income-tax 
Act does not help the appellants Section 25-A of the Income-tax Act, XI of 1922, 
reads as follows 

“Where, at the tıme of making an assessment under section 23, it is claimed by or on behalf of any 
member of a Hindu family hitherto (assessed as) undivided that a partition has taken place among 
the members of such family, the Income-tax Officer shall make such inquiry thereinto as he may think 
fit. and, if he ıs satisfied that the joint family property has been partitioned among the various 
members or groups of members ın definite portions he shall record an order to that effect ” 
It is argued that section 25-A contemplates a division by metes and bounds and 
until it is done and proved to the satisfaction of the Income-tax Officer the undivided 
family is liable to be assessed under the Act; and therefore as section 5 refers to 
assessment under the Income-tax Act the words ““ undivided family” used ın 
section 5 must be understood ın the same sense as they are used ın section 25-A 
of the Income-tax Act This argument offends against every rule of construction 
We cannot construe the words ın section 5 of the Madras Agrıculturısts Relief 
Act with reference to the provisions of the Income-tax Act The foundation for 
the application of section 5 1s that there should have been an undivided Hindu 
family and the fact that a divided family 1s assessed by a fiction as an undivided 
Hindu family under section 25-A of the Act cannot affect the real status of the 
family We, therefore, hold that section 5 has no application to the case of Hindu 
families divided ın status 


It is next contended that ın regard to some ımmoveable properties and out- 
standings the family continued to be a joint Hindu family Partition may be either 
total or partial It may be open to the members of a joint family to sever an interest 
in respect of a part of the joint estate while retaining their status as joint family 
and holding the rest as the property of an undivided Hindu family Coparcenary 
may cease as to some of the properties and continue as to the rest İt ıs settled 
law that when there has been a partition the presumption 1s that it 1s a complete 
one as to the parties and properties We are not satisfied on the facts before us 
that when the branches of Ramalinga and Sabapathi became divided in 1926 
they intended to retain their joint family status in regard to some of the ımmove- 
ables and cash outstandings It ıs more hkely that there was a severance ın status 
ın regard to the entire family property and some of the items were continued to be 
held jointly for convenience The fact that they had a separate mess and lived 
separately and that ın 1934 there was a partition inter se between Ramalınga and 
his three sons also indicates the same intention In our view the appellants on 
whom the burden lies did not put before us sufficient material to rebut the initial 
presumption of law In any view Exhibit P-1 the notice, dated roth May, 1926, 
issued on behalf of T. S Kasinatha Thevar, son of Sabapathı Thevar to T.K. 
Ramalingam Pilla: shows a clear and unambiguous declaration of the intention 
to dıyıde ın regard to the entire properties. It 1s stated ın the letter, 


\ ə 
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5 . . . Therefore you are bound to divide and deliver at once a one-third share at least in 
the family ımmoveable and moveable properties and outstandings which have not been divided 
according to the talk betwcen you both and to pay the income derivable from the aforesaid one-third 
share & 

We therefore hold on the evidence that there was a division ın status among 
thegnembers of the family ın regard to the entire family estate 


It was next contended by the learned advocate for the appellants that assuming 
there was a division in status when the joint family was assessed the petitioner also 
must be deemed to have been assessed as one of the divided members of the family 
and ın support of his argument he relied upon the decision reported ın Venkatadre 
Somappa v Venkataswamı Chet! That was a case of a partnership of which the 
person claiming relief under the Madras Agriculturists Relief Act was a partner. 
The learned Judges held that ; 

“ when the mcome of a partnership 1s assessed to tax what 1s really assessed 1s the income of the 
individual partners and therefore the applicant had undoubtedly been subjected to income-tax ” 
This decision ın our view has no application to the facts of our case ‘There 1s an 
essential distinction between a joint Hindu family divided ın status and a partner- 
ship In the case of a joint family divided ın status the family 1s assessed to the 
income-tax not as a group of persons but as one entity, whereas a partnership 
would be assessed as a group of persons This distinction ın principle between 
the two classes of cases has been brought out succinctly in a decision reported in 
In re Keshar Deo Chamarıa? The learned Judges have held that the members of 
a formerly undivided Mıtakshara family after the passing of a preliminary decree 
for partition are not an association of individuals within the meaning of section 3 
of the Act Whatever might be said in the case of an assessment on a group of 
persons it 1s ımpossıble to say that, when a family whether divided or undivided 
Is assessed as a separate legal entity, a member thereof 1s also assessed as one of 
a group of persons We therefore reject this argument also. But, there is another 
fact which really makes a decision on this point unnecessary Under Exhibit P-26 
the family was assessed on 23rd November, 1937, for the year of assessment 1937-38 
and under Exhibit P-27 the family was assessed on 15th September, 1938, for the 
year of assessment 1938-39 Section 3 (11) (A) reads as follows 

“€ Provided that a person shall not be deemed to be an “ agrıculturıst ? if he (A) has in both the 

financial years ending 31st March, 1938, been assessed tö ıncome-tax under the Indian Incom~ 
tax Act, 1922, or under the Income-tax laws of any Indian State, or foreign Government ” 
To come under this proviso the petitioner should have been assessed in both the 
financial years ending şist March, 1938. But in this case the respondent’s father 
had not been assessed in the first financial year, that is, between 31st March, 1936, 
and 1st April, 1937 and therefore proviso (A) has no application to this case. 


For the foregoing reasons, we agree with the lower Court that the respondent 
is an agriculturist within the meaning of the Madras Agriculturists Relief Act 
and ıs entitled to have his debt scaled down therein. In the result the appeal is 
dismissed with costs 


Ks — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—MR JUsTICE VISWANATHA SASTRI 


Muthu Nadar . Appellant* 
7 
Ghinnadoraı Nadar and others 5 . Respondents. 


Hindu Law— Ahenaton—Jomt famıly —Elder brother ın fart the manager ahenatıng family property for 
binding purpose —Munor brother, if bound 

Where an elder brother wasın fact the manager of the joint family and a debt for the discharge 
of which a sale was executed by him was one binding on the family ıt must be construed as 
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conveying the entire interest ın the joint family property which the manager was capable of conveying 
to the alienee The transfer ın such a case would be considered as having been entered into 
ın the capacity in which the alienor could have conveyed the entire interest of the tamıly property 
including that of a minor brother 

Muthiah Chettiar v Rayalu Ayar, Nagaswam Iyer & Co , (1943) 2 MLJ 548 and Ramakrishna 
Mudahar v Manıcka Mudahar, (1937) 1 ML J 587 at 593, relied on 

Chand: Prasad Mısır v Balan Mısır, (1930) IL R 53 All 427 and Nandan Prasad v AbduPAzz, 
(1923) IL R 45 All 497, distinguished 

Appeal against the decree of the Court of the Subordinate Judge, Tuticorin, 

in A S No 65 of 1945, preferred against the decree of the Court of the District 
Munsif, Srivaikuntam, in OS No 991: of 1943 = 


V Ramaswamı Atyar for Appellant 
S, V Venugopalachanar for 1st Respondent 
The Court delivered the following 


TUDGMENT —This second appeal ıs preferred by the third defendant against 
the decree of the learned Subordinate Judge of Tuticorm in A S No 65 of 1945 
The lower appellate Court granted a decree in favour of the plaintiff for partition 
and separate possession of 5/18 share in the B Schedule properties on payment 
of Rs, 225. The third defendant has preferred an appeal objecting to the decree 
for partition passed in favour of the plaintiff Defendants 1, 2 and 4 sail along 
with the third defendant though they have not preferred an appeal They have 
however been made respondents to the appeal and hence the case of defendants 
1 to 4 falls to be considered ın this second appeal 


s The plaintiff’s father created a mortgage over his share of certain property 
on foot of which a suit, OS No 261 of 1926, was filed by the mortgagee On the 
zond July, 1930, a final decree was passed against the plaintiff’s father for a sum 
of Rs 500. The plaintiff’s father died ın June, 1933 He left begind him two 
sons of whom the plaintiff 1s the younger, his elder brother being Anthiramudaya 
Nadar He also left a widow Vaduvathı Nadathi who 1s the fifth defendant in 
the suit From the suit register extract, Exhibit D-3, filed ın the case ıt appears 
that the personal remedy on the mortgage had become barred and that two infruc- 
tuous execution applications that had been filed by the decreé-holder had been 
dismissed on gth November, 1933, and 13th September, 1935 During the course 
of the execution proceedings the plaintiff and his elder brother were brought on 
record on 21st August, 1935, but the execution petition was allowed to be dismissed 
by the decree-holder. It does not appear that any amount was realised towards 
this decree as a result of the execution applications 


On 22nd January, 1936, under Exhibit D-5 the plaintiff’s elder brother and 
his mother sold the property which 1s the subject of this suit for a sum of Rs 400 
of which Rs 390 was directed to be paid to discharge the decree in OS No 261 
of 1926. On the goth of April, 1936, this decree was assigned by the decree-holder 
to DW An the case, the maternal uncle of defendants 1 to 4 On the roth June, 
1937, a sum of Rs 450 1s stated to have been paid by the vendees to the assignee 
decree-holder and a discharge has been entered on the deed of assignment itself. 


There was a partition suit, OS No 37 of 1931, on the file of the Sub-Court 
of Tuticorin, ın which the present plamtiff was the 133rd defendant and his elder 
brother was the ı32nd defendant The plaintiff was described as a minor repre- 
sented by his elder brother as guardian ad litem 


Defendants 1 to gın the present suit were ımpleaded as defendants 139 to 142 
in O.S No, 37 of 1931 The suit was originally filed against the father of the 
plaintiff but as he died during its pendency his two sons were added as legal repre- 
sentatives in his place By the final decree passed in O S. No 37 of 1931 the plaint 
B schedule properties were allotted to the share of defendants 139 to 142 ın the 
partition suit, they being defendants 1 to 4 ın the present suit. The plaintiff brought 
the present suit, O S, No. 391 of 1943, on the file of the Court of the District Munsiff 
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of Srivaikuntam, for a 5/18 share of the property allotted at the partition to the 
present defendants 1 to 4 ımpugning the sale thereof by his elder brother and mother 
under Exhibit D-5, dated 22nd January, 1936 on several grounds The plaintiff 
alleges that his elder brother was a man of weak intellect and health incapable 
of taking proper care of the family affairs and properties He further says that 
the sale under Exhibit D-5 was effected by his elder brother and his mother for no 
consıderatıon and ignoring his interest ın the property though he was at that tıme 
an adult of 25 years of age Hıs further contention 1s that his mother was not 
competent to represent him ın connection with the sale transaction and therefore 
his interest ın the property did not pass under Exhibit D-5. 


The lower appellate Court found that Exhibit D-5 was a real sale supported 
by consideration and that the plaintiff and his elder brother were members of an 
undivided family It however passed a decree for a 5/18 share in favour of the 
plaintiff on payment of Rs 225 paid by defendants 1 to 4 for discharging the mort- 
gage decreein OS No 261 of 1926, on the ground that Exhibit D-5 was inoperative 
to bind the plaintiff’s interest In its opınıon Exhibit D-5 having been executed 
by the mother of the plaintiff as his guardian ıt was impossible to hold that the 
plaintiff’s elder brother executed the document as manager of the jomt family 
so as to bind the plaintiff as well 


The learned advocate for the appellant has raised two contentions ın this 
appeal Furst he states that the sale deed Exhibit D-5 must, ın the circumstances 
of the case, be held to be binding on the plaintiff and that the lower appellate 
Court has misdirected itself ın law when it came to a contrary conclusion Secondly 
he contends that the claım of the plaintiff to a moiety of the B Schedule property 
is barred by res judwcata by reason of the property having been allotted to the share 
of defendants 139 to 142 n OS No 37 of 1931, the present defendants 1 to 4. 
Reliance 1s placed for the appellant on Muthtah Chettiar v Rayalu Avyar Nagasamı 
Iyer and Co * and Ramakrishna Mudahar v Manıcka Mudahar?, and 11 1s contended 
that as the plaintiff’s elder brother was ın fact the manager of the joint family, and 
the debt for the discharge of which the sale was executed was one binding on the 
family ıt must be construed as conveying the entire interest in the joint family pro- 
perty which the manager was capable of conveying to the alienee If the purpose: 
for which the alienation was made was one which would be binding on the family 
and if the transferor was 1n fact the manager of the family even though the transferor 
purports to act on his own behalf and not as manager representing the Junior mem- 
bers of the famıly still the transfer would be effective to convey the entire interest 
in the family property to the alienee. The transfer ın such a case would be consı- 
dered as having been entered into ın the capacity ın which the alienor could have 
conveyed the entire property The mere fact that the manager does not describe 
himself as manager or sets up an exclusive title to the properties conveyed ıs not 
such an assertion of a hostile claim in himself as against the other members of the 
family as would prevent the alienee from getting a title to the entire property if 
the purpose of the alienation was one binding on the family. In such a case the 
transferor might still be regarded as having entered into the transaction ın the 
capacity ın which he could bind the family In the present case a perusal of the 
sale deed, Exhibit ,D-s, shows that the property which was being conveyed there- 
under was dealt with as yomt family property The entire interest in the property 
was intended to be conveyed The plaintiff’s elder brother did not assert any 
exclusive title in himself to the property adverse to or ın denial of the rights of the 
plaintiff On the other hand he managed to describe the plaintiff as a minor 
represented by his mother as guardian in order that his interest also might be con- 
veyed to the purchaser If the plaintiff’s brother was not the manager of the 
joint family such a device would have been ineffective and the alienee would not 
have obtained the share of the plamtıff Further the inclusion of the mother 
as a party to the conveyance ın her own right was apparently with a view to prevent 
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her from setting up a claim for maintenance from and out of the jomt family proper- 
ties. The property being admittedly joint family property according to the finding 
of the lower appellate Court and the purpose bemg one which was binding on the 
Joint family and the transferor also bemg a person who was ın fact the manager 
of the joint family I see no obstacle to holding that the sale deed, Exhibit D-5 con~ 
veyed the entire mterest of the family ın the property sold notwithstanding the 
fact that the plaıntıff was an adult member of the family and that a disingenrfous 
attempt was made to represent him as a minor represented by his mother as guardian 
ın the transaction Mr Venugopalachariar, the learned advocate for the res- 
pondent has referred me to a case in Chandipiasad Mısır v Balan Mısır), for the 
principle that Ha mınor member of a joint Hindu family is smpleaded as a party 
to the suit along with the manager it 1s incumbent upon the plaintiff to have a 
separate guardian ad litem appomted for the mmor so as to represent him effectively 
in the suit If the plaintiff chooses to sue not the manager alone but also the minor 
members of the family individually, ıt is his duty to have a guardian ad Itfem appointed 
for the minors and he cannot rely upon the fact that the manager was a party and 
could represent the minor members of the family “This decision is based mainly 
on the procedural law indicated ın Order 32, Cıvıl Procedure Code, and does 
not bear upon the question now under discussion The decision in Nandan Prasad 
v Abdul Azız?”, was also cited to show that where a transfer 1s effected ın demial 
of the mghts of the minor members who are owners of the property transferred 
by a person who had no title at all to or any interest ın the property, the transfer 
is ıneffective to bind the interest of the minors even though the consideration had 
been applied in discharge of debts binding on the minors That ıs not a case 
where the transferor was the manager of a yomnt Hindu family authorised under 
circumstances recogmzed by Hindu law to represent the junior members of the 
family ın transactions affecting family property It was the case of a total stranger 
clarming title to the property without .. shadow of a legal right and purporting 
to dispose of the property as owner to the prejudice of the mınors who were the 
persons found really entitled to the property I do not consider that the present 
case differs ın substance or in principle from the two decisions of this Court to which 
reference has already been made 1 therefore consider that the learned Subordi- 
nate Judge came to an erroneous conclusion on this part of the case I hold that 
Exhibit D-5 was effective to convey the entire interest of the family including that 
of the plaintiff in the properties sold in favour of defendants 1 to 4. 


Mr Venugopalachariar the learned advocate for the respondent who has 
preferred a memorandum of cross-objections argued that there were a number 
of suspicious circumstances ın the case which throw doubt on the genuineness 
or the reality of the sale Exhibit D-5 and that the lower appellate Court has not 
come into close quarters with the evidence relating to this aspect of the case He 
pointed out that according to the suit register extract Exhibit D-3 the personal 
lhability had become barred and no serious steps had been taken for the realisation 
of the decree amount ın the mortgage suit beyond filmg two execution applications 
which were however allowed to be dismissed He suggests that this indifference 
of the decree-holder and the long period during which the decree was allowed to 
remain unsatisfied suggest that there must have been substantial payments ın reduc- 
tion of the decree if not a discharge of the decree altogether * He further states 
that there was no need to sell the family property under Exhibit D-5 for a sum of 
Rs 400 because all that the decree-holder could have done was merely to sell this 
item through Gourt and realise what he could out of the sale amount The sum 
of Rs 10 paid in cash at the time of Exhibit D-5 1s a mere illusory payment 
designed to lend an air of reality to the sale "These contentions are no doubt 
relevant and weighty but I am unable to see that the lower appellate Court erred 
ın coming to the conclusion on the evidence that the decree in OS No gör of 
1926 had not been proved to have been discharged, the burden of proving such a 
discharge being on the plaintiff D W. 1, the decree-holder, and D W 4, the assignee 
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thereof, both say that the decree had not been discharged during the lifetime of 
the plaintıff”s father The suggestion of the plaintiff himself is that the decree 
was discharged 1n 1933 shortly before the death of his father but there 1s no accep- 
table evidence of such a payment. In these circumstances it cannot be held that 
Exhibit D-5 was unsupported by consideration or that ıt was a mere nominal or 
shgm transaction On my findings it follows that the decree of the lower appellate 
Court 1s incorrect and that it should be reversed, I therefore allow the appeal 
and dismiss the memorandum of objections with costs, in the appeal. ‘There 
will be no order as to costs in the memorandum of cross-obyections As regards 
the costs in the Courts below I do not interfere with the order of the lower appellate 
Court that each party should bear his own costs in these Courts. The plaintiff's 
suit is hereby dismissed 


No leave 
KS Appeal allowed and memorandum of objections dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr Justice GovinpA MENON AND Mr JusTICE BASHEER AHMED 
SAYEED. 


Velavala Subbayya Appellant* 
7 ( 
Gazula Bapayya and others .. Respondents. 


Civil: Procedure Code (V of 1908), Order g, rule 13—Sufficcent cause—Appliation for restoration within 
an hour of ex parte decree—Gu cumstances not proving mala fide or negligence or misconduct of defendani—Fut 
case for setting aside ex parte decree 


Where a defendant in a suit wanted an adjournment of the case owing to personal inconvenience 
and the lower Court did not feel there was justification for the adjournment application and pro- 
ceeded with the trial and finding neither the defendant nor his witnesses ın Court passed an ex parte 
decree against him, but within an hour or so an application was made by him for setting aside the 
ex parte decree and for restoration of the suit, 


Held, that the words ‘ sufficient cause’ ın Order 9, rule 13 are sufficiently elastic to cover a 
case of such kınd Tn the absence of any kind of mala fides or negligence or misconduct on the part 
of the defendant who had come to Court with his application for restoration within an hour of the 
passing of the ex parte decree ıt would be wrong to deny him justice 


Arunachala Ayar v Subbaramıah, (1922) 43 M.L J 632 ILR 46 Mad 60 referred to 


Appeal against the order of the Court of the Subordinate Judge of Tenali, 
dated 7th December, 1948, mn I A. No 877 of 1948, 1n O. 5S No. 69 of 1947. 


P. Satyanarayana Raju and P. Ramachandra Raju for Appellant 
P. V Chalapatht Rao for Respondents. 
The Judgment of the Court was delivered by 


Govinda Menon, 7 —We are of opinion that the order of the lower court is, 
on the face of it, unjustifiable and could not be supported This appeal arises 
out of an application to set aside an ex parte decree passed on 13th July, 1948 by the 
Subordinate Judge, Tenalı,ın O S No 69 of 1947 on his file The appellant 
here was the first defendant before the lower court in which the suit was filed on 
gth October, 1947 It is unnecessary for us to consider the stages or the progress 
of the litigation between that date and 11th July, 1948. On the 11th respondent- 
plaintiff asked for an adjournment of the suit by means of a written application. 
The appellant-defendant, not only did not demur to the adjournment but consented 
to have the adjournment as prayed for by the plaintiff When that application 
came up on 12th Julv, 1948, the learned Subordinate Judge found no sufficient 
reason for granting the postponement asked for and the same was rejected. In 
the meanwhile on rath July, 1948, the appellant wrote a letter and sent ıt through 
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P. W. 3 to his counsel in Tenalı to the effect that on account of his father’s Sradha 
ceremony he could not attend court on 13th July, 1948 and prayed that an adjourn- 
ment of two days may be granted The counsel accordingly filed a written applica- 
tion and the same came on for hearing on the 13th itself apparently earlier ın the 
day when the learned Judge would be disposing of Miscellaneous applications At 
that time the plaıntıff”s counsel did not oppose the request of the defendant for the 
postponement and must have agreed to the postponement. Despite the agreement 
of the parties, the learned Subordinate Judge did not find ıt just to grant the adjourn- 
ment and rejected that application as well. Probably a little later in the date, 
nearly an hour later, or more or less about that time, the suit was called on for 
hearing and since the defendant or his witnesses were absent the suit was decreed 
ex parte 


At about 1 p m the appellant reached Tenali and proceeded to his counsel 
and on the same date itself filed an application for setting aside the ex parte decree, 
whose rejection caused the above appeal 


The learned Judge found that the evidence on behalf of the appellant, namely, 
that of himself, examined as P.W 1, that of bis Purohit, P, W 2 and that of 
the carrier of the letter, P W 3 cannot be accepted ‘The learned Subordinate 
Judge was impressed with the testimony of R W 1 and accepting this solitary 
evidence of R W 1 and rejecting that of the plaintiff’s witnesses, found that 
there was no justifiable or sufficient cause for the absence of the defendant 
when the case was called on for hearing and therefore refused to set aside the 
ex parte decree ‘The learned Judge has given various reasons why he did not 
accept the testumony of P W r ,He says, if as a matter of fact, P W. r had 
his father’s ceremony on the 13th, the definite date should have been mentioned 
in the letter and moreover the ceremony itself would not have taken more than 
a few minutes, and therefore, 1t would have been possible for him to attend Court 
ın time The learned Judge did not believe the evidence of PP. W o or that of 
P W 3 Weare not satisfied that the action of the learned Judge ın summarily 
rejecting the evidence of these witnesses would be justified Mr P V Chalapathi 
Rao, for the respondent, invites our attention to Order 9 rule 13 and contends 
that “sufficient cause ” within the meaning of that rule has not been proved to 
the satisfaction of the court and as the trial court did not derive satisfaction, 
this court could not ın appeal interfere He also argued that the facts and circum- 
stances indicate that there was misconduct or gross negligence on the part of the 
defendant and that was the reason why he did not attend court on 13th July, 1948 
The observations of Sir Walter Salis Schwabe, C.J, ın R.A Arunachala Azyar, 
o G Subbaramiah!, were also relied upon 


Having given the matter our serious consideration it seems to us that none 
of the reasons on which the learned Judge relies for refusing to set aside the ex 
parie decree are valid ones It may be that the appellant would not have stated 
in his letter the exact date when his father’s ceremony took place. Mere absence 
of the exact date from the letter, by itself, cannot show that the ‘letter was a fabrica- 
ted one or got up for the purpose of this case That such could not be the case 
is proved by the fact that the advocate himself got the letter on the 13th and 
proceeded to file the application on that basis If the evidence of R W. 1 to the 
effect that the appellant reached Tenali at about 10 a m 1s correct, there 1s no 
reason explained as to why the appellant should keep out from his lawyer and 
Court til r pM, till the suit has been decredi ex parte. After all, as one of us 
pointed out in the course of the arguments, the delay was only an hour inasmuch 
as the time that elapsed between the passing of the ex parie decree and the filing 
of the applıcatıon for restoration could not have been more than an hour, It 1s 
difficult for us to impute any kind of mala fides, neghgence or misconduct on the 
part of the defendant who came to Court within an hour of passing this decree, 
without more justifiable materials being placcd before the Court. In these 
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circumstances we are of opinion that the learned Judge was wrong ın refusing to 
set aside the ex parte decree. The words “sufficient cause ” in Order 9, rule 13, 
Civil Procedure Code are sufficiently elastic to cover a case of this kind and in our 
opinion the lower Court would have been well advised in having restored the 
suit and made the defendant pay the dav’s costs of the plaintiff, if the plaintiff 
had opposed the adjournment But as matters stood the plaintiff himself wanted 
a8 adjournment He did not oppose the adjournment application and such being 
the case, even the panacea by way of costs the plaintiff could not be entitled to. 


In these circumstances we set aside the decision of the lower Court and direct 
that O S No 69 of 1947 be restored to file to its original number in the Court 
of the Subordinate Judge of Tenali and be disposed of after trial on its merits. 
The appeal 1s accordingly allowed Each party will bear his costs in this appeal 


KC — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —Mr JusTICE CHANDRA REDDI 
Shah Shantilal and Co 
0. 


T. E Shiborwalla . Oo Respondeni 


Petitioners* 


Limitation Act (IX of 1908), Article 164—Substrtuted service—Ex parte decree—Personal knowledge of 
the passing of the decree whether bromdes starting point for hmıtatıon 


In a suit by the plaintiff against the defendant (petitioner) Irving ın Bombay for recovery of 
moneys for goods sold, summons was issued and was not served til] 14th August, 1948; when the 
Court ordered substituted service On 26th August, the Court passed an ex parte decree against 
the defendant ‘The defendant filed a petition to set aside the ex parte decree on 27th September, 
1947, alleging that he came to know of the decree only on the 5th of September On the question 
whether application was barred by Article 164 of the Limitation Act, 


Held, that the application to set aside the order was barred by limitation under Article 164 of the 
first schedule of the Limitation Act 


Substituted seryice 1s as effectual as 1f ıt has been made on the defendant personally Hence 


the want of knowledge of the defendant of the passing of the decree will not affect the running of the 
time for limitation 


Narasimha Chethar v Balakrıshna Chetti, (1926) 52 ML J 512 and Kesarchand Keshown v Lakshmi 
Raısı, (1917) 42 1 C 611 followed 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the Small Causes, Madras, dated 
29th October, 1948 in M P. No 7466 of 1948 ın Suit No. 1891 of 1948 


Y Balakrıshnayya for Petitioner 
Subramanyam and Rajagopal for Respondent 
The Court delivered the following 


Jupcment ——This is a revision petition filed by the defendant against the 
order of the Second Judge of the Court of Small Causes, Madras, dismissing an 
application to set aside an ex parte decree passed on 26th August, 1948. The 
plaintiff filed a suit against the defendant residing in Bombay for recovering a sum 
of Rs 636 being the amount due to him ın respect of goods sold and delivered 
to the defendant The suit stood posted to 4th August, 1948 for hearing, and 
summons was taken out by the plaintiff but ıt was not served on the defendant tll 
end August, 1948 On that date the defendant seems to have sent a telegram 
to the office of the Registrar of the Court of Small Causes, requesting the Court 
to grant him time ; but this does not seem to have been brought to the notice 
of the Court on 4th August, 1948, to which date the case was fixed for hearing. 
Since the summons was not returned, ıt was directed that substituted service should 
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be effected upon the defendant, and the case was posted to 26th August, 1948, 
for final hearmg As the defendant did not appear and contest the suit on that 
day a decree was passed ex parte for a sum of Rs 636-4-0 


The defendant filed an application on 27th September, 1948, to set aside the 
ex parte decree on the ground that he had no knowledge of the decree till the 5th 
September, 1948 The learned Judge dismissed the application on the groymd 
that the application was barred by limitation, as ıt was not filed within 30 days 
from the date of the decree Against this order the unsuccessful defendant has 


preferred this civil revision petition 


Mr. Balakrishnayya, the learned counsel for the petitioner, contends that 
the view of the learned Judge that the application for setting aside the ex parie 
decree 1s barred by limitation under Article 164 of the Limitation Act ıs erroneous 
According to him the go days time prescribed under Article 164, Limitation Act 
applies not only to the date of the decree but also to the date of the knowledge 
of the defendant of the decree. Article 164, provides that the 30 days’ period for 
filıng an application to set aside a decree passed ex parte runs from the date of the 
decree, or where the summons was not duly served, when the applicant has knowledge 
of the decree. Admittedly by the time the application to set aside the ex parte 
decree was filed the 30 days time fixed under Article 164 had elapsed from the 
date of the passing of the decree The learned counsel for the petitioner states 
that since the petitioner had knowledge of the decree only on the 5th September, 
1948, the petitioner was in time ın filing the application for setting aside the ex parte 
decree on 27th September, 1948 It must be stated that the second part of the 
Article applies only when a defendant was not duly served with summons. In 
this case ıt 1s clear from the material on record that on 4th August, 1948, the first 
hearing date, substituted service was directed to be effected on the defendant by 


the Court. 


It has been held ın a number of cases that substituted service 1s as effectual 
as if 1t had been made on the defendant personally It was held by Madhavan 
Nair, J., in the case reported ın Narasimha Chettar v Balakrishna Cheth3, that 
for purposes of Article 164 Limitation Act, a person on whom substituted service 
was effected must be held to have been duly served and that therefore time 
ran from the date of the decree, even though the defendant had no knowledge 
of the passing of the decree The learned Judge pointed out that under Order 5, 
rule 20, sub-rule (2) service substituted by order of the Court shall be as effectual 
as if it had been made on the defendant personally To the same effect 1s the ruling 
of the Calcutta High Court ın Kesarchand Keshouyı v Lakhamsı Raısı?, the head- 
note to the decision correctly represents the view of the learned Judges in that case. 
It runs thus, 

“€ The phrase ‘ duly served’ ın Article 164 of the First Schedule of the Limitation Act is used 


in the same sense as ın Order 5, rule 19, Civil Procedure Code In both places it means served in 
such a manner as to give the defendant information of the proceedings taken against him.” 


It ıs thus clear in the present case that the application filed by the petitioner for 
setting aside the ex parte decree was barred by limitation, the order of the lower 


Court is therefore correct 
In these circumstances the civil revision petition 1s dismissed with costs. 


K.C, Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr Justice Mack 


Kanumarla Polamma (died) and others Petitioners” 
0. 
Dandaga Sooramma and others ? Respondents 


. 
Civil Procedure Code (V of 1908), Section 151 —Comğromiye decree—Compromise set aside ın a subsequent 
suit on ground of fraud—Application by plaintiff ın original sun to restore at to file—Such restoration if and 
when can be ordered—Power of Court under section 151, Cuil Procedure Code 


Petitioner (plaintiff) in a suit to recover properties from her mother (first defendant), her sister 
(second defendant) and her sister’s husband (third defendant) on the basis of a settlement deed had 
her suit decreed in terms of a compromise Then the third defendant brought another suit to set 
aside the compromise on the score of its having been fraudulently substituted for the real compromise 
and it was set aside in appeal on grounds of fraud The petitioner herein filed an application under 


section 151 of the Cıvıl Procedure Code to restore to file the original suit by her to recover her 
properties 


Held, that the petition had to be dismissed by the Court. The Civil Procedure Code makes 
no provision for any such application before the trial Court to restore a suit to file which has been 
decreed on the basis of subsequent findings in another suit Section 1 51, Civil Procedure Code 
gives the Court inherent powers to make orders as may be necessary for the ends of justice, and can 
scarcely be invoked by the present. petitioner who has been found guilty of a fraud on the Court. 
Had the position been reversed and had the plaintiff sued to set aside a fraudulent compromuse decree 
filed into Court by defendants, one which was detrimental to her rights in the suit, it would be manı- 
festly inequitable to say that the plaintiff would have no right to have her original suit retried o Con- 
sequential relief arising out of her suit to set aside the compromise decree on the ground of fraud 
could have been asked for ın that suit either ın the shape of damages or by a prayer for retrial of the 


original sut That being not the procedure adopted here ıt would be improper to restore the original 
suit to file 


Arumuga Goundan v. Pera Vanjappa Goundan, (1923) 46 ML J 348 and Manoharlal v Fadunath 
Singh, (1906) 16 ML J.291 LR 33IA 128 ILR 28 All 585 (P C ) distinguished 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the District Munsiff, Markapur 
dated 5th July, 1947, mI A No 272 of 1947 in O. S No 640 of 1941. 


Kasturt Seshagırı Rao and Kaslurı Swaprasada Rao for Petitioner. 
P V Chalapath Rao and D V Redd: Pantulu for Respondents 
The Court delivered the following 


TUDGMENT —The facts of this case are rather unusual The petitioner is 
the plaintiff who sued her mother as the rst defendant, her sister as the and defendant 
and her sister’s husband as defendant 3 to recover property on the basis of a settle- 
ment deed executed by her mother The suit O S No 64.0 of 1941 was resisted 
by the third defendant who claimed full nghts as an ıllatom son-in-law The suit 
was decreed ın terms of a compromise Ex. D-2, dated 2oth November, 1942, filed 
into Court on that date The plaintiff and the third defendant, presumably with 
their lawyers, were present and signed it The third defendant filed O. S. No. 81 
of 1943, on the file of the District Munsiff’s Court of Markapur to set aside this 
comrpomıse on the ground that the real compromise, copy of which he produced, 
Ex P-4, entered into by all the parties on 14th November, 1942, had been suppressed 
and that this compromise, Ex. D-2, which was filed into Court was fraudulently 
substituted ‘That suit was dismissed, but the third defendant who is the con- 
testing respondent succeeded in A S.No 54 of 1946 in having the compromise 
set aside on the ground of fraud, by the learned Subordinate Judge of Kurnool. 
Differing from the learned District Munsiff, he found that the petitioner and her 
henchmen 

“ had forged the name of P W 3 as an attestor ın the original of Exhibit D-2 in addition to the 
fraud played against the plaıntıff ”, 
the plaintiff in the context of that judgment being the contesting respondent. The 
learned Subordinate Judge set aside the compromise decree in O.S No. 640 of 
1941 on the file of the District Munsiff’s Court of Markapur, on a finding of fraud 
we Se ee eae — — ——. 
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which 1s binding on all the parties The petitioner filed an apphcation under 
section 151 of the Cıvıl Procedure Code before the District Munsiff to restore O S. 
No. 640 of 1941, to file This revision 1s filed against his order of dismissal 


I am quite unable to follow on what principles either of law or justice, such 
a petition could have succeeded "The Civil Procedure Code makes no provision 
for any such apphcation before the trial Court to restore a suit to file which has been 
decreed on the basis of subsequent findings in another suit Section 151, Civil 
Procedure Code, gives the Court inherent powers to makes orders as may be necessary 
for the ends of justice, and can scarcely be invoked by the present petitioner who 
has been found guitly of a fraud on the court. My attention has been drawn to 
a decision by Spencer, J , ın Ârumuga Goundan v Pena Vanpappa Goundan in which 
a decree agamst minors not validly represented by guardian was held in a subse- 
quent suit, to be not binding on them Subsequent io this finding, the court 
which passed the prior decree restored the suit to file under section 151, Civil 
Procedure Code and proceeded to try the suit after making the minor a properly 
represented party tothissuit Followinga decision of the Privy Council ın Manoharlal 
v. Jadunath Sıngh?, the District Munsiff’s Order was set aside and the parties remitted 
to their original rights In the Privy Council decision, a suit was filed to set 
aside a compromise on the ground that one of the defendants was a minor and 
that leave of the court to ener into ıt had not been obtained "The resulting decree 
which their Lordships considered in the appeal was a very wide one directing the 
compromises and decrees ın the suit to be set aside in their entirety and further 
more went on to declare that the result would be that those suits would “ have 
to be decided afresh.”” It was held that it would be quite sufficient if there 1s 
a declaration that the compromises and decrees are not binding upon the minor 
and that he 1s remitted to his original rights That decision is not directly ın point 
here though the decision lends support to the position that when a compromise 
decree ın a suit 1s set aside ın a Subsequent suit, the court that first tried the suit 
had no powers to restore that suit to file and proceed with its trial There 1s 
no decision on all fours with the present case, asl said the facts being somewhat 
peculiar and the astonishing feature about them being, how such a fraud was 
perpetrated on the court ın the presence of lawyers and the parties if the compromise 
petition was read out, as it should have been ın exfenso, ın court The learned 
Subordinate Judge in dealing with the compromise, Ex D-2, however made the 
following observations 

“ Even trained lawyers have not been able to follow the terms of the compromise mentioned 
in Exhibit D-2 and so it is no wonder that an illiterate man like the plaintiff was not able to discover 
the fraud when the compromise was read out in open Court ” 
This compromise 1s not before me nor have even the learned advocates on both 
sides who have argued before me perused ıt İt 1s not ımpossıble fo1 such a fraud 
in a compromise drawn up by unauthorised legal advisers in the village to have 
been perepetrated on the learned advocates and the court, with the former doing 
no real acting work and concentrating mainly on forensic argument ‘The learned 
Subordinate Judge has also described the terms of the compromise which he set 
aside as being meaningless İt 1s difficult to follow why the trial court allowed this 
meaningless compromise to become a decree I cannot too strongly emphasise 
the need for not only the advocates on both sides but also the trial court reading 
through carefully, the terms ofa compromise before making ıt a decree of the court, 
for obvious reasons Compromise decrees which have to be executed, should be 
in the clearest terms, free from ambiguity, which the executing court can easily 
understand and carry out So far as the present petition 1s concerned, there 1s 
only one disposal to give it and that ıs dismissal, Had the position been reversed 
and had the plaintiff sued to set aside a fraudulent compromise decree filed into 
court by defendants, one which was detrimental to her rights in the suit, 1t would 
be maınıfestly inequitable to say that the plaintiff would have no right to have 


— 
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her original suit retried Consequential rehef arising out of her suit to set aside 
the compromise decree on the round of fraud could have been asked for in that 
suit either in the shape of damages or by a prayer for retrial of her original suit. 
In such a case, I think ıt would have been quite competent for the second court to 
grant this relief and in this way, the original suit could legally have been restored 
to file With these observations, the petition 1s dismissed with costs. 


K.-C, — — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. JusTICE PANCHAPAKESA AYYAR. 


Ponnuswamı Petitioner * 


Penal Code {XLV of 1860), Section 304-A, Considerations for conviction under—Contributory negligence 
on the part of the deceased—If relevant 


The main thing for consideration ın a criminal case, under section 304-A of the Penal Code, 1s 
whether the accused 1n the case has caused the death of any person by doing any rash and negligent 
act not amounting to culpable homicide Once that 1s proved, the little contributory negligence on 
the part of the victim 1s irrelevant except for the purpose of sentence Contributory negligence, 
in the strict sense of the term, has no place in Criminal Law 


/ 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Count will be pleased to revise the order of the Court of Session, 
Chingleput division, in C A. 56 of 1948 preferred against the order of the Court 
of the Additional 1st class Magistrate, Saidapet, in GC. No. 302 of 1947. 


S. Rangaswamı Aıyangar for Petitioner 
The Assistant Public Prosecutor (4. S Stvakaminathan) for the Crown. 
The Court made the following 


ORDER .—This 1s a petition to interfere in revision with the conviction of the 
Petitioner under section 304-A, Indian Penal Code and the sentence of six 
months simple imprisonment awarded on him. 


The facts are briefly these "The petitioner was a lorry driver On roth 
October, 1947, at about 6-45 PM. on the road between Tambaram and Vandalur, 
he was driving his lorry, MS P 3163, at a fast and dangerous pace. He was 
taking furniture to a school He wanted to overtake three bullock carts heavily 
laden with hay, and, with that object, first swerved swiftly to the right 
and then quickly to the left, with the inevitable consequence that the deceased, 
a man aged 30 going along the road ın the opposite direction, and a bit tipsy, got 
knocked down and killed. Both the lower Courts, after exhaustive discussion of 
the evidence, have come to the conclusion that the petitioner was certainly guilty 
of rash and negligent driving, and brought about the death of the deceased by 
such driving, and especially the swift turn to the right and then to the left in an 
attempt to overtake the three heavily laden bullock carts I see no reason to differ 
from their conclusion 


The learned counsel for the petitioner urged that the petitioner should not 
have been convicted as the deceased was under the influence of some intoxicant 
and was walking along tipsily and had brought the accident on himself and was 
guilty of contributory negligence, and that if the deceased had not been tipsy, and 
staggered unexpectedly two feet towards the lorry, he would not have been hit and 
killed. I cannot agree Constributory negligence, ın the strict sense of the term. has 
no place ın criminal law If the petitioner was not guilty of negligence, he would 
certainly not be lable under section 304-A, Indian Penal Code The fact that the 
the victim also contributed a little by his negligence is absolutely immaterial when 
there is ample proof that the petitioner had brought about the accident by his 





*Cr. R. C, No. 1064 of 1948. v 
(Cr. R. P. No. 1004 of 1948). ıgth October, 1949, 
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own negligence and rash driving, and attempt to overtake at that point. He 
could and should have avoided the accident by his care and caution. 


The road was straight at that point, as even D. W. 2’s evidence showed, and 
the petitioner and D. W. 2 saw the deceased tipsy and staggering along in the 
opposite direction. Suppose a little child stands in the middle of the road and 
contributes to the accident, its negligence will be of no avail So too, this drunkagd’s. 
The main thing for consideration in a criminal case, under section 304-A, 
Indian Penal Code, is whether the accused 1n the case has caused the death of any 
person by domg any rash or negligent act not amounting to culpable homicide. 
Once that 1s proved, the little contributory negligence on the part of the victim 
and the accused's good military record are irrelevant except for the purpose of 
sentence. Driving a lorry in peace times rashly ın the country side knocking down 
and killing a civilian, is not to be judged, by the same standard,*as driving an 
armoured car against the enemy in war and killing an enemy. 


It was next urged that both the lower Courts had used the sketch of the road 
which was not quite correct. But their conclusions were based not merely on 
a perusal of the sketch but also on a discussion of the entire evidence, including 
the evidence of DW. 2 Nor was the sketch proved to be wrong ın matenal 
particulars or to have contributed to any wrong conclusion. 


I, therefore, confirm the conviction of the appellant But taking all the cırcum- 
stances into consideration, and the petitioner’s good military record, I reduce the 
sentence, after hearing the learned Public Prosecutor also’on the point, to the period 
of imprisonment already undergone (about 21 days) and a fine of Rs. po, or, 
in default, further simple imprisonment for two months. Time for payment of 
the fine till 11 aM. on 15th December, 1949 The lower Court will take steps 
to realise the fine only after the time fixed now has expired. 


-V.S. kale cca Sentence reduced. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE PANCHAPAKESA AYYAR. 
Senapathı Mudalıar . Petitioner* 
. 0, 
Deivanaı Ammal .. Respondent 


Crimnal Procedure Code (V of 1898), Section 488— Applıcahon by first wife for maintenance—Offer by 
husband to take back first wife after he has married agatn 


Where a person marries a second wife and the first wife applies for separate maintenance, 
any offer by the husband to take her back and treat her well cannot be taken to be sincere and an 
order for separate maintenance 1s quite justified 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Addi- 
tional First Class Magistrate, Chingleput, dated 5th April, 1949, ın M.C No. 5 
of 1949. 


T, V. Srinwasachari for Petitioner. 

P. Krıshnamachari for Respondent. 

N. T. Raghunathan for the Public Prosecutor (V. A. Ethıraj) for the Crown 
The Court made the following 


OrDER—There is no doubt whatever that the order awarding separate 
maintenance to the respondent, the petitioner’s first wife, was correct and proper. 
The petitioner has married again and his offer to take the respondent back and 
treat her well canniot be taken to be sincere. Even if he takes her back, he will 
only make her an unpaid cook and maid of all work for himself and his second 
a eee ates 


*Cr. R. C. No. 796 of 1949. 27th October, 1949. 
(Cr. R. P. No. 734 of 1949). 7 , 1949 
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wife, an intolerable position and one to which no Court should drive a married 
woman. 

The next question is about the quantum of maintenance awarded. After 
carefully considering all the circumstances, I reduce it to Rs. 12-8-o a month as 
>the petitioner has to maintain another wife, married before the Anti-Poligamy 
Act and provide for children by her, out of his income of Rs. 40 a month, whereas 
chil@ren of his by the respondent are now highly improbable. 

V.S. Petition dismissed. Amount of maintenance reduced. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr Justice Mack. 


Veeramreddı “Subbarami Reddi alıas Balakrishna Reddi .. Petihtoner” 
2 
Veeramreddi Sankaramma .. Respondent. 


Gıwl Procedure Code (V of 1908), Order 23, rule 3—Applicahion by unrdow of plaintiff in suit for partition 
agaznst his sons, his brother and his son—Rrght to sue, uf survwes to urdow. 


On the death of a plaintiff in a suit for partition by him against his own sons, his brother and 
his son, his widow applied to be added as his legal representative and to continue the suit asking 
the share to which she 1s entitled under the Hindu Women’s Property Act. On a contention that 
the plaintiff’s right to sue does not survive to the widow, 


Held There is no legal impediment to the widow being added as legal representative of 
her husband and to ask for the share to which she 1s entitled ın Jaw on the death of her husband 
in the same suit which he instituted during hıslıfetime In a suit for partition such as this it is some- 
times difficult to pick out particular members of a famıly as legal representatives of a deceased plaintiff. 
The additional criterion 1s ın such a case to whom the right to sue survives The husband’s right to 
file the partition suit survives to his widow. 

Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the decree and order of the Subordinate Judge’s Court, 
Nellore, in I A. No. 686 of 1948, ın O. S No 112 of 1947, dated 17th September; 
1948. 

V. Vedantachan and T. Rangaswamy Aıyangar for Petitioner 


K. S. Champakesa Atyangar and K.C Srınıvasan for Respondents. 
The Court delivered the following 


TupGMeNT —The petitioner in İnterlocutory Apphcation No. 686 of 1948 
in O. S. No 112 of 1947 on the file of the Subordinate Judge’s Court, Nellore, 
is the widow of the plaintiff who died after filing a suit against his two sons, his 
brother and his son. He had two wives one of whom was the mother of the first 
defendant and the petitioner who 1s the mother of the second defendant. On 
his death the surviving widow applied to be added as his legal representative 
and to continue the suit asking for the share to which she 1s, admittedly, entitled 
under the Hindu Women’s Property Act. 


The learned Subordinate Judge quite rightly in my opinion allowed her petition 
to be added as her late husband’s legal representative. The learned advocate 
for one of the sons opposes on the ground that the legal representatives of the deceased 
are his sons and that if the petitioner 1s added as a‘ plaintiff the character of the 
suit will change Under Order XXII, rule 3, Civil Procedure Code, the legal 
representative of the deceased plaintiff must be added ın the event of a sole surviving 
plaintiff dying and the mght to sue surviving. The point which arises is, 
does the husband’s right to sue survive to anybody? Mr. Vedantachari 
argues that ıt does not; that the suit must abate and that the widow must 
claim her relief of partition ın a separate sut I am quite unable to agree 
and can see no legal impediment to the widow being added as legal represen- 
tative of her husband and to ask for the share to which she 1s entitled m law on 
the death of her husband in the same sut which he. instituted during his lifetime. 
————X—o—€s€cır-cdDcamHssazt—x——ıso”.:cka k—ıııx ıx————-—xnıdK.azn-nx-——nını—xıxxx—xı—ı—ın—ıda. 
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There appears to be no necessity to drive his widow to a separate suit on which 
fresh court-fee 1s payable In asuit for partition such as this it 1s sometimes difficult 
to pick out particular members of a family as legal representatives of a deceased 
plaintiff. The additional criterion isin such a case to whom the right to sue survives 
In this case, there can, ın my view} be no doubt that the husband’s right to file this 
Partition suit survives to his widow, for it must be remembered that he has filed 


7 partition suit against his own sons who would otherwise be his legal repfesen- 
atives. 


The petition 1s dismissed with costs. 
v.s. —— — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mr Justice RAGHAVA Rao. 


Messrs Golden Knitting Co, Devangapuram, Tırupur Appellant* 
0. 


Messrs Mural Traders (India) ın Sind Market, Karachi Respondent. 


Furisdiction—Executron—Decree of Court of Small Causes at Karachi passed prior to the 15th August, 1947— 
Transmission for execution to Court ın Domınıon of Indta after that date—Competency of the latter Court to execute if, 


Where a decree passed by a Court of Small Causes at Karachi in the Dominion of Pakistan 
prior to the 15th August, 1947, 1s transmitted by that Court for execution to a Court in the Dominion 
of India after that date, that Court has no power to execute ıt After the “ appointed day ” under 
the Indian Independence Act, the Judgment of the Court at Karachi passed before then becomes 
a foreign Judgment in respect of which execution could only be had if the territory in which the decree 
ın question was passed has become, by an arrangement between the two Dominions, a reciprocating 
territory within the meaning of Section 44-A of the Civil Procedure Code 


Dominon of India v Hira Lal, (1949) 53 GWN 817, followed and applied 


Appeal against the order of the District Court, Coimbatore, dated egth 
January, 1948, in E. P. No. 21 of 1947, in S. G. S. No 80 of 1947, Small Cause 
Court, Karachi. 


S. Sttarama Aıyar and S. Rajarama Iyer for Appellant 
C. Pattabhıraman and R. Ramasubbu Iyer for Respondent. 
The Court delivered the following 


TupGMENT —The question ın this case 1s whether the District Court of Coimba- 
tore ın the Domunion of India has power to execute, after the 15th August, 1947, a 
decree passed by the Court of Small Causes at Karachi in the Dominion of Pakis- 
tan prior to that date and transmitted for execution after that date by that court 
to the District Court of Cormbatore ‘The learned District Judge in the Court 
below held that he had the power ‘The learned District Judge is obviously wrong. 
After the appointed day the judgment of the Court at Karachi passed before 
then became a foreign judgment ın respect of which execution could only be had 
if the territory in which the decree ın question was passed has become, by an 
arrangement between the two Domunions, a reciprocating territory within the 
meaning of section 44-A of the Civil Procedure Code. The precise point now 
arising for decision has been decided by a Bench of the High Court of Calcutta 
composed of Mookerjee and Chunder, JJ , in a case reported in Dominion of İndia 

"v. Hıralal*. It has been, after a careful consideration of the relevant provisions 
of the Indian Independence Act and the Code of Civil Procedure, there ruled 
that in circumstances like those of the present case there could be no execution 
had, at the hands of the Court ın the Dominion of Indıa I consider that ruling 
to be perfectly correct and I accordingly apply it to the present case. The civil 
miscellaneous appeal 1s accordingly allowed with costs throughout. 


V. s. > Appeal allowed. 


*A, A. O. No. 96 of 1948. 26th Octobe ; 
1. (1949) 53 C.W.N. 817. T, 1949 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr Justice KRISHNASWAMI NAYUDU. 


T.A. Menon . Petitioner,” 
0. 
K. B. Parvathi Ammal . Respondent. 


Madras Marumakkatiayam Act (XXII of 1933), Sections 6 and 7 (1)—Marriage celebrated at a place 
ın West Bengal—Petihon for dissolution in Court within whose gürisdiction the respondent had a permanent dwelling 
—Furrsdiction —Practice—Subordinate Court of one Province—If can order stay of surt pending between the 
partes ın a Court subordinate to another High Court of a different Province. 


Although a marriage was celebrated ın a place outside the jurisdiction of the Court, if the res- 
pondent has a permanent dwelling within the local limits of the jurisdiction of the Court a petition 
for dissolution of the marriage under the Madras Marumakkattayam Act can be presented in such 
Court It will be enough for this purpose if it is shown that the respondent has a tarwad or paternal 
home or his own home within the jurisdiction of the Court in which the petition 1s filed. Actual 
residence at the time need not be shown 


_ Where a petitioner for dissolution of marriage alleges that a valid marriage with the customary 
ceremonies was performed, the factum of such ceremonies must be proved and ın the absence of such 
proof ıt cannot be said that a valid marriage under the Act was performed to entitle the petitioner 
to claim dissolution 


It 1s doubtful whether an order under Order 39, rule 2 of the Civil Procedure Code issued against 
a party would be binding on a District Munsif subject to the yurisdiction of another High Court situated 
in a different Province so as to compel him to stay further trial of a petition for dissolution Such 
an order is no bar to the continuance of the trial of the petition for dissolution 


Petition under section 115 of Act of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the District Munsif of Palghat, 
dated 8th September, 1948, and made in OP. No. rır of 1947. 


V Ramaswamı Azyar, M V Ganapathi and P.C Sarangapanı for Petitioner. 
V Rajagopalacharı and A Achuthan Nambiar for Respondent. 
The Court delivered the following 


TUDGMENT —This revision petition raises among others, an important question 
of jurisdiction for a petition under section 6, of the Madras Marumakkattayam 
Act (XXII of 1933) The petitioner isthe husband The respondent is the wife. 
They are persons governed by the Marumakkattayam law of inheritance ‘They 
were married on the:22nd March, 1941. ‘The marriage was celebrated at Behala, 
in West Bengal The husband 1s a.member of the Indian Givil Service perman- 
ently employed in West Bengal ‘The parties entered into a deed of dissolution 
of marriage on the 1oth October, 1947, the validity of which is however not admitted: 
by the petitioner On the 6th January, 1948, the husband filed Title Suit No 10 
of 1948 on the file of the Third Court of Munsıf of Alipore, 24 Parganas, against 
his wife and mother-in-law for restitutiomof conjugal rights and for a decree declaring 
that the deed of dissolution of marriage dated roth October, 1947, was obtained frau- 
dulently and was not binding on the parties to it, The wife filed a suit in the Madras 
City Civil Court, OS No 61 of 1948, for a declaration that the deed of dissolution 
was valid and binding on her husband, the petitioner She filed an application 
in the High Court of Calcutta for transfer of the Title Suit No 10 of 1948, from 
the Third Court of Munsif, Alipore, 24 Parganas, to the City Cıvıl Court, Madras, 
and by an order of the High Court, dated 14th July, 1948, the said application 
was dismissed The wife filed O P. No 111 of 1947, ın the District Munsif’s Court 
of ‘Palghat under Section 6 of the Madras Marumakkattayam Act for dissolution 
of the marriage and the husband applied to the District Munsif of Alipore for an 
injunction restraining the wife from proceeding with OP No rir of 1947. An 
order of injunction was passed by the Munsıf of Alipore restraining the wife from 
proceeding with her petition for dissolution in the Court of the District Munsif 
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of Palghat. This order of injunction was received by the District Munsif of Palghat 
with a request not to proceed with the trial of O.P. No. 111 of 1947. This was 
received by the District Munsif on the goth August, 1948. The learned District 
Munsif proceeded with the trial on the wife’s petition for dissolution and passed 
an order on the 8th September, 1948, dissolving the marriage 


The main contention of the learned counsel for the petitioner-husband isethat 
the District Munsif of Palghat had no jurisdiction to entertain the petition The 
wife alleges ın her petition that the marriage was solemnised at Calcutta but that 
the husband had a permanent dwelling in Ellapully village within the jurisdiction 
of the District Munsif’s Court of Palghat If in fact he had a permanent dwelling 
withm the jurisdiction of the Madras District Munsif’s Court, then certainly the 
petition is maintainable. Section 7 (1) (1) of the Act reads as follows -— 

“ A husband or wife may present a petition for dissolution of the marriage if the place where 
the marriage was contracted or the respondent has a permanent dwelling or actually and voluntarily 
resides or carries on business or personally works for gain, at the time the petition is” presented, 1s 
situated within the local lımıts of the jurisdiction of the Court of a District Munsif ın such Court ” 
The question of the place of marriage does not arise here as itis admuttedly outside 
the jurisdiction of the District Munsif’s Court of Palghat But the relevant portion 
of the section for consideration would be whether the husband had a permanent 
dwelling or actually and voluntarily resided: within the jurisdiction of the Court. There 
is no decision that has been placed before me interpreting the meaning of these 
words with reference to this Act but the jurisdictional provisions in other enact- 
ments have been cited before me where the same words or similar words occur. 
Section 20 of the Civil Procedure Code gives jurisdiction to the Court to try a suit 
under Clause (a) if the defendant or each of the defendants, where there are more 
than one, at the tyme of the commencement of the suit, actually and voulntarily 
resides, or carries on business or personally works for gain Explanation 1 says 
that where a person has a permanent dwelling at one place and also a temporary 
residence at another place, he shall be deemed to reside at both places inrespect of 
any cause of action arising at the place where he has such temporary residence. 
Under clause 12 of the Letters Patent, jurisdiction is vested ın the High Court if the 
defendant at the time of the commencement of the suit shall dwell or carry on 
business, or personally work for gain, within such limits In Mahomad Shuji v. 
Laldin Abdulla’, it 1s stated that the meaning to be given to the word ‘ residence’ 
in legislative enactments depends upon the intention of the Legislature in framing 
the particular provision ın which the word is used and residence intended ın section 
380 of the Civil Procedure Code (Act X of 1877) is residence under such circum- 
stances as would afford a reasonable probability that the plaintiff would be forth- 
coming when the suit was decided. It is observed by Sargent, J , that 

“an attempt has occasionally been made to draw a distinction between the meaning of the 
words “ dwell”? and “ reside”? but they appear to me to express the same idea, the only difference 
being that they are, perhaps, 1n ordinary usage, applied to different classes of society Neither expres- 
sion, however, necessarily implies a permanent state of things ”. 

In Shri Goswami v. Shrı Govardhan Lalp?, which was a case under clause 12 
of the Letters Patent, the learned Judge observed that the Legislature often em- 
ploys the word “ residence ” in different senses and that whether it is used in a 
particular section in a narrow or more extended meaning 1s to be determined 
according to what the Court believes to have been the intention of the Legislature 
in framing the provision in which the word occurs. The learned Judge also pro- 
ceeds to state that the residence contemplated by the Letters Patent must be of a 
more or less permanent character of such a nature as to show that the High Court, 
in which a defendant 1s sued, 1s his natural forum ; and that the defendant coming 
to Bombay for the purpose for which he came, and staying for the period for which 
he stayed, was not on that account, liable to be used in the High Court in respect 
of a cause of action which did not arise within the local limits of its jurisdiction. 
It is also observed therein that there 1s no distinction between “ residing” and 
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“ dwelling ” used in its ordinary signification excepting that ““ dwell * is of Saxon 
origin and ““reside”” 1s imported into the English language from the Latin and that 
to “dwell ” would mean to “ reside”. 


Levene v. Inland Revenue Commissioners’, has also been cited. It was a case 
under the Income-tax Act and their Lordships had to construe the words “ resident” 
an@ “ordinarily resident ”. There they recognised two residences for purposes 
of jurisdiction and held that a man may have two homes, one in London and the 
other in the country. In that case he was held to reside in both places and to be 
chargeable with tax. 


In Bhagat Singh Bugga v Dewan Faghr Sawhney”, where an application under 
section 10 of the Civil Procedure Code was considered, the learned Judge observes 
that “residence ” 1s not identical with ownership and ıt means the place where 
a person eats, drinks and sleeps, or where his family or his servants, eat, drink and 
sleep ; of which however there was no evidence ın that case and the learned Judge 
held that the anmus revertend: 1s not sufficient. So in construing the language 
of the provisions of section 20 of the Civil Procedure Code and clause 12 of the 
Letters Patent, actual residence at the time of the institution of the suit as pointed 
out in Bhagat Singh Bugga v Dewan Jaghır Sawhney”, that ıs the place where a man 
eats, drinks or sleeps, would be necessary to confer jurisdiction, whether the word 
used 1s “dwell” or “actually and voluntarily resides”. "The words “ permanent 
dwelhng” are not found in these enactments excepting under Explanation 1 of 
section 20, Cıvıl Procedure Code, where it is provided that where a person has a 
permanent dwelling at one place and also a temporary residence at another place, 
he shall be deemed ta reside at both places in respect of any cause of action for the 
purpose of conferrmg jurisdiction But the permanent dwelling referred to in 
Explanation 1 ın my opinion is synonymous with the idea conveyed by the words 
“actually and voluntarily resides’? ın clause (a) of section 20, Cıvıl Procedure 
Code, ie, place of permanent residence at the time of the institution of the suit. 
The temporary residence referred to ın Explanation 1 is a place where a man casual- 
ly visits, stays for some time and returns to his permanent place of residence 


In Sitanath Bhadra v Şatindra Nath Sırcar8, Explanation 1 to section 20, Civil 
Procedure Code, was relied upon to give jurisdiction to the place of permanent 
residence even though the defendant carried on business in Calcutta and lived 
there with his family. It was held that that fact did not oust the jurisdiction of the 
Gopalganj Court within the jurisdiction of which the defendant had a permanent 
residence. The words “ permanent dwelling” in Explanation 1 to section 20, 
Cıvıl Procedure Code, have been construed to mean ““ permanent residence ”. 


A case under section 62 of the Lunacy Act arose in Muhammad Ibrahim v. Abdul 
Hafeez Sahıb*, where the word ‘ residmg’ occurring in that section was considered. 
It was held that where an alleged lunatic had his permanent residence where 
his parental home exists and where his family permanently resides, the District 
Court having jurisdiction over that place can entertain an application for directing 
judicial inquisition under section 62 of the Lunacy Act The removal of the lunatic 
whether by legal means or otherwise to the Mysore State and the residence of the 
alleged lunatic there might constitute temporary residence, but that would not 
put an end to the legal residence which the alleged lunatic already possessed and 
the District Court concerned would not cease to have jurisdiction over the matter 
and that the place where he has been removed to may constitute temporary resi- 
dence Even though the alleged lunatic did not actually and voluntarily reside 
at the time of the institution of the proceedings at Tanjore where he had a personal 
home and where his family permanently resided it was held that he resided within 
the jurisdiction of the District Munsif’s Court of Tanjore The learned Judges 
held that the parental home or the place where the family permanently resides 
is legal residence which would confer jurisdiction on the Court within the juris- 
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diction of which that home exists The language in section 7 of the Act appears 
to me to be rather unique The words “ permanent dwelling” or “actually 
and voluntarily resides ” have not been founded in any other enactment excepting 
in a similar enactment, 2 ¢,. The Aliyasanthana Act (XIX of 1949) The decisions 
placed before me only construed the jurisdictional provisions ın enactments such 
as the Civil Procedure Code, the Lunacy Act, the Indian Income-tax Act and 
other enactments, but not under the Marumakkattayam Act (XXII of 1933), 
or even under Act XIX of 1949 


The provisions relating to marriage and dissolution in the Marumakkattayam 
Act of 1933 have been taken subject to certain modification, from the earlier Act 
of 1896 where the same language occurs as regards jurisdiction As pointed. out 
by the learned Judges ın Muhammad Shufi v. Laldin Abdulla1, and Shri Goswamı v. 
Shri Govardhan Lal”, ıt has to be found whether thewords “ permanent dwelling ” 
are used in particular sense only from the intention of the Legislature in framing 
the provision in which the words occur This Act appears to confer upon a member 
to whom the Marumakkattayam law applies absolute mght to divorce provided 
that he proves certain formal conditions as to the validity of the marriage, etc , 
and one has to consider the life and custom of this particular community ın ascer- 
taining what would have been the intention of the Legislature in using this 
language in this enactment If the meaning of the words “ permanent dwelling ” 
1s to be taken as “ permanent residence ” as in Sttanath Bhadra v Jatınihra Nath 
Serkar9, the words “ actually or voluntarily resides ” would also mean “ permanent 
residence ” in the sense of being the place where a man actually sleeps, eats, or 
drinks, as found in Bhagat Singh Bugga v Dewan Jaghır Sawhney* It could not 
have been intended that the two sets of words should convey the same meaning 
or the same idea It cannot be ignored that the members of this community have 
been very advanced and enterprising and most of them have left their family and 
tarwad houses to places outside Malabar even to other Provinces and some even to 
foreign territories and settled there for the purpose of their business or other avoca- 
tions. It could not have been the intention of the Legislature in such cases that a 
wife who had been married under the Act should be compelled to seek the husband 
wherever he may be ın order to file a petition for dissolution. I do not think a 
right which has been granted under the Act could have been intended to be taken 
away by imposing a restriction on the person who wants to take advantage of it. 
It ıs therefore necessary to consider whether the words “ permanent dwelling ”’ 
should not be given a special meaning with reference to the particular community 
to which the legislation is intended to apply. The petition for dissolution may 
be filed in a place where the respondent actually and voluntarily resides It may 
be within the jurisdiction of the Court or outside ıt But ıt would be sufficient 
if the petitioner had a permanent dwelling within the jurisdiction, 2 e , if his tarwad 
house or parental home was situated within the jurisdiction of the Court How- 
ever, it should be noted that the words “ permanent dwelling ” do not signify 
mere ownership of property ın the native village. It must be shown that he had a 
permanent dwelling in the sense that ıt was his tarwad house or personal home or 
his own house where he resided at some time and which will be Available to him 
if he desired to go and live there. No question of anımus revertend: would arise in this 
case since it would be open to any respondent to say as a defence to the petition 
that he has no intention of reverting back to his native home Therefore it will 
be enough to satisfy the requirements if ıt 1s shown that he has a tarwad house 
or parental home or his own house within the jurisdiction of the Court in which 
the petition 1s filed. To construe otherwise would, ın my opinion, be to ignore 
the meaning intended to be given by the Legislature in framing the enactment 


I have now to consider whether the finding of the learned District Munsif 
that the petitioner had a permanent residence at Elupalli 1s supported by any 
evidence and whether that finding should stand. The allegation in the petition 
oe SSS TE” 
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1s that he had a permanent dwelling in Elupalli. But the learned District Münsif 
goes further and gives a finding that the respondent had a permanent residence 
in Elupallı Actual residence at the tıme need not be shown as pointed out before 
and ıt ıs sufficient 1f he had a parental home or a tarwad house. The petitioner 
has not been examined but there are some documents filed in the case 
which show that the respondent described himself as belonging to the Pırayıri 
am$öm ın Palghat taluk and that he-was also a party to proceedings for obtaining 
succession certificate to the properties of his father ın Elupallı ın 1943 İn addition 
there are certain statements of the petitioner in his counter which are relied upon 
by the counsel for the respondent as showing that he had a tarwad or parental 
house within the jurisdiction of the Court where he resided prior to his leaving 
for Calcutta on service. The petitioner states ın his counter that his father built 
a, house in Elupallı and by a will left hım a share in this house and other properties, 
that on the death of his father ın 1943 he relinquished permanently all his claims 
to the whole patrimony in favour of his mother; and that since 1937 he has no 
permanent dwelling outside Bengal, and that since 1937 he has at intervals of 
years merely visited at most for a few days at a time his mother wherever she used 
to be staying at the time whether at Elupalli, Palghat town or elsewhere and that be- 
yond this he has severed all connection with the house at Elupalli There 1s also his 
statement in the petition ın title suit No 10 of 1948, that he was a native of Elupalli 
village Ordinarily I should think that such evidence would not be sufficient proof 
of the allegation in the petition that the respondent had a permanent dwelling 
in Elupallı but m the exercise of revisional jurisdiction, I am not inclined to inter- 
fere with this finding of fact of the learned District Munsif which 1s supported by 
some evidence and based on the inference from the statements made by the respon- 
dent himself in his counter and other documents That there was a house ın 
Elupallı in which he had an interest and that till 1937 he had a permanent dwelling 
ın Elupallı is clear from the evidence He says that he has relinquished all his 
claims to the whole partrimony in favour of his mother about which there 1s absol- 
utely no evidence and therefore I do not think that the finding of the learned 
District Munsif that the petitioner had a permanent dwelling, though he wrongly 
puts ıt as a permanent residence, 1s such a finding as to be interfered with in 
revision I hold that the petition for dissolution was maintainable within the 
jurisdiction of the District Munsif of Palghat. 


Another contention raised by the counsel for the petitioner 1s that the learned 
District Munsif acted with material irregularity in proceeding with the hearing 
of the petition after receiving a request from the Munsif of Alipore not to proceed 
with the trial of the petition ın pursuance of an order of interim injunction issued 
by him to the respondent restraining her from proceeding with the trial of the suit 
which it 1s admitted was ordered under Order XXXIX, rules 1 and 2 of the Civil 
Procedure Code Reliance was placed for this contention on Mungle Chand 
v Gopal Rami, A Milton 6? Co v Ojha Automobile Engineering Co? and Fazlur 
Rahman Sarkar v Atal Behary Ghosh? Those were all ‘decistons where the High 
Court ın the exercise of its extraordinary jurisdiction issued an order of injunction 
against a party not residing within the jurisdiction of the High Court with a request 
to the Court which tried the suit not to proceed with the trial of the suit. There 
is difference of opinion among the Judges of the Calcutta High Court themselves, 
Gentle, J , holding one view in Binjraj Maherwa v Ramnwasdas Falan*, and the other 
Judges holding a different view in the cases cited by the counsel for the petitioner. 
However no such order has been issued by the High Court of Calcutta It 1s 
doubtful whether an order under Order 39, rule 2, issued against a party 
would be binding on a District Munsif subject to the jurisdiction of another High 
Court situated in a different province so as to compel him to stay further trial of the 
petition The question was considered though a finding has not been given in 
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Pertakarubban Chethar v Ramaswamı Chetharl. The learned Judges decided that 
case on the merits but pomted out that the cases relied upon were all cases where 
an order of injunction was issued under Order 39, rules 1 and 2 and not 
under the equity jurisdiction inherited by the High Court from the old Supreme 
Courts and that there was no case in which it was held that a Subordinate Court 
can exercise such power I think ın this case the order of the Munsif’s Gpurt 
of Alipore was no bar to the continuance of the trial of the petition. 


But the moire substantial objection raised by Mr Ramaswamy Aiyar is that 
the order of dissolution cannot stand ın view of the fact that no valid marriage 
under the Act has been proved. Section 6 of the Act states that a marriage valid 
under section 4 may be dissolved by a registered instrument of dissolution executed 
by the parties thereto or by an order of dissolution as provided under the Act. 
Here we have a petition for dissolution of marriage and ıt 1s only in respect of a 
marriage valid under section 4 of the Act that an order of dissolution could be 
passed Section g makes it clear that on the motion of the petitioner made not 
earlier than six months after the service of the copy aforesaid, ıf the petition is not 
withdrawn ın the meantime the Court, shall, on bemg satisfied after such inquiry 
as it thinks fit that a marriage which rs valid under section 4. was contracted between the 
parties, by order ın writing declare the marriage dissolved. So the fundamental 
fact which has to be proved by the respondent to entitle her for an order for disso- 
lution would be that there was a marriage which was valid under section 4 Section 4 
(1) (b) (11) states that the conjugal union of a Marumakkattayı female with a male 
belonging to the same community as such female, which is the case here, shall be 
deemed foi all purposes to be alegal marriage, thatis a marriage valid under the Act, 
if the union was openly solemnısed ın accordance with the customary ceremonies, 
if any, prevailing in the community to which the parties belong or either of them 
belongs. In the petition it is alleged that the petitioner married the respondent 
on the 22nd March, 1941, and the marriage between them was solemnised at 
Calcutta in accordance with the customary ceremonies prevailing in the community 
to which the parties belong There is no evidence whatsoever as to the 
customaıy ceremonies or of the marriage The learned counsel for the respondent 
relies on a statement made by the petitioner in his counter affidavit ın the petition 
for dissolution that the marriage was publicly conducted strictly ın accordance 
with Hindu Brahmanic form of ındıssoluble marriage and not at all in accordance 
with the Marumakkattayam or any other law or custom and as such the incidents 
of Act XXII of 1933 have no application Counsel for the respondent stated that 
in fact there 1s no rule or stringent form of marriage pertaining to this community 
and it may be a sambandham which may be solemnised by exchange of mundus 
or clothes or exchange of betel leaves, etc. But the fact remains that certain cus- 
tomary ceremonies do’ exist ın the community when a marriage is performed. 
It may also be true that in fact no ceremonies exist or are required to be performed 
in some sections of the community and it will be sufficient to have an open solem- 
nisation of the marriage without any ceremonies whatsoever. But the petitioner 
alleges specifically that there was not only open solemnısation but that ıt was done 
in accordance with the customary ceremonies prevailing in the community The 
use of the words “ if any ” ın section 4 was made with some purpose and the framers 
of the Act were aware that in some cases there may not be any customary ceremonies 
required for a valid marriage But here the respondent having alleged that the 
customary ceremonies were gone through, should have proved the factum of such 
ceremonies having been performed and in the absence of such proof it could not be 
said that a valid marriage under the Act was performed 


The learned District Munsif seems to think that to constitute a valid marriage 
under the Act, an open solemnisation would be sufficient It is no doubt not 
denied that there had been an open solemnızation because the ceremonies were 
publicly conducted as admitted by the petitioner but it is specifically demed that 
it was not in accordance with Marumakkattayam law or custom but was in accord- 
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ance with the Hindu Brahmanic form of indissoluble marriage. It is all the 
more necessary for the respondent to prove that the ceremomes conducted at the 
marriage were not ın accordance with the Hindu Brahmanic form of indissoluble 
marriage but were according to the custom prevailing in the particular section of the 
community to which she and the petitioner belong The learned District Munsif 
whgle observing that the customary ceremony mentioned ın the sub-clause to 
section 4 varies ın each part of Malabar and ın each family, states however that 
there ıs no prescribed customary ceremony for marriage in Malabar and that 
what 1s required 1s an open solemnization of marriage, no matter what customary 
ceremonies are followed. 1 think the learned District Munsif was referring to 
marriages ın general ın Malabar and not a marriage which is required to be per- 
formed ın accordance with the Act to constitute a valid marriage under the Act. 
In view of the provisions of section 6 of the Act the District Münsif is ın error in 
holding that no prescribed customary ceremony is necessary and an open solem- 
nisation of the marriage would be sufficient to prove it as a valid marriage under 
section 4 of the Act I am therefore of opinion that ıt has not been proved by the 
respondent that the marriage was openly solemnised ın accordance with the cus- 
tomary ceremonies, prevailing in the community Mr Rajagopalacharı appearing 
for the respondent now asks that the petition may be remanded to the trial Court 
to enable his client to adduce evidence on the issue as to whether the marriage 
is valid under section 4 of the Act The order of the lower Court is set aside and 
I remand the petition to be heard on the question of the validity of the marriage 
and disposed of according to law, m the light of the observations made by me 
above The respondent will in any event pay the costs of this petition to the 
petitioner 

Order set aside. 


K.S Petition remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR. JusTICE SUBBA Rao AND MR JusTICE SOMASUNDARAM 


Palaniswamı Goundan Appellant* 
U 
Ramaswamı Goundan and another Respondents 


Lımıtatıon Act (IX of 1908), section 20 (2)—Scope and applıcabıhiy—Condıtıons to be satsified—Subsequent 
usufructuary mortgagee subrogated to rights of first morigagee—Recerpt of broduce—İf payment saving limitation 
for sut to enforce first morigage—Suit by subrogee—Starting point for hmiatıon. 


When a person becomes subrogated to the nghts of the mortgagee by redeeming a mortgage, 
he ısın precisely the same position as the mortgagee and must, therefore, bring his suit for recovery 
of the amount paid by him within 12 years of the original mortgage 

Kotabğa v. Raghavayya; (1926) 52 ML J 532 .ILR. so Mad 626 and Perumal Reddarv Suppıah 
Thevar, (1945) 1 ML.J 341, relied on 

Where a mortgage has been discharged by the execution of a subsequent usufructuary mortgage’ 
and the usufructuary mortgagee has been subrogated to the rights under the first mortgage, the 
receipt of produce by the usufructuary mortgagee when the rıghts under the first mortgage were 
subsisting would directly come under the provisions of clause (2) of section 20 of the Limitation Act 
and should be deemed to be a payment for the purpose of sub-section (1) of section zo “To get the 
benefit of clause (2) of section 20 only two conditions need be satisfied One 1s that the person 
receiving the rents or produce must be a mortgagee and the other 1s that he should be ın the posses- 
sion of theland The intention of the mortgagee 1s irrelevant for the application of clause (2) of 
section 20 of the Limitation Act 


Anpurna Kunwar v Ram Padarthı, (1926) 1 L.R 49 All 430, distinguished 


Appeal under clause 15 of the Letters Patent against the Judgment and decree 
of the Honourable Mr Justice Wadsworth, dated roth April, 1947 and passed ın 
S.A No. 97 of 1946, preferred to the High Court against the decree of Court 
of the Subordinate Judge, Coimbatore, ın A.S. No 102 of 1945 (O.S. No. 321 of 
1943, District Munsif’s Court, Tırupur) 

2-32: 
“ ¥L. P. A, No, ar of 1947, i a6th July, “1949, 
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C. S. Venkatacharıar and D . Ramaswamı Atyangar for Appellant. 
K. V Ramachandra Azyar for Respondent. 


Judgment of the Court was delivered by . 
Subba Rao, 7 —Thıs appeal raises two points of law, (1) whether the suit was 
maintainable and (2) whether ıt was barred by limitation ə 


The facts of the case have been fully and accurately set out ın yudgments 
of the lower Courts and also ın that of Wadsworth, J , in the second appeal. We 
need not restate them except to the extent necessary for appreciating the contentions 
of the parties One Sinnayya Goundan executed a mortgage deed, Exhibit P-1, 
dated rath July, 1922, in favour of one Periya Goundan for a sum of Rs 500 On 
24th June, 1924, the same Sinnayya Goundan executed a second mortgage deed 
ın regard to the same property ın favour of one Rama Boyan On 24th September, 
1928, Sınnayya Goundan for himself and as guardian of his then minor sons executed 
a usufructuary mortgage ın favour of Periya Goundan, that 1s, the mortgagee 
under Exhibit P-r and also another by name Sınnammal for a sum of Rs 1,300 
The consideration for the mortgage was made up of two items ; (1) asum of Rs 650 
due to Perrya Goundan under Exhibit P-1 and (2) asum of Rs 650 paid by Sin- 
nammal to the mortgagor On roth September, 1929, under Exhibit P-3 Periya 
Goundan assigned his half share of right ın the mortgage dated 24th September, 
1928, in favour of first plaintiff for a sum of Rs 650 Rama Boyan filed OS. No. 
275 of 1940, in the file of the Dıstrıct Munsif’s Court, Tirupur, to enforce his 
mortgage ımpleadıng Ramaswamı and Chinnammal as defendants 3 and 4 
Ramaswamı and Chinnammal filed written statements setting up rights to priority 
by reason of them discharging, Exhibit P-1 by executing the usufrucuary mortgage 
deed, Exhibit P-2 Exhibit P-4 is the copy of the Judgment, dated 22nd August, 
1941 ın that suit The learned District Münsif found ın their favour and gave 
a declaration that they were entitled to priority ın respect of the princrpal amount 
covered by Exhibit P-ı In execution of the decree ın that suit the mortgage 
properties were sold and purchased by the defendant subject to the prior mortgage 
dated ‘12th July, 1922, and he obtained possession on 14th April, 1943 Ramaswami 
and Chınnammal filed OS No. 321 of 1943, on the file of the Court of the District 
Munsif of Tirupur on 14th July, 1943 to enforce their mortgage rights under the 
mortgage deed, dated 12th July, 1922, agaist the auction-purchaser, Palani- 
swami Goundan ın execution of the decree in OS No 275 of 1940 He was the 
sole defendant to the suit. He raised various contentions which are reflected in the 
following issues — 


(1) Whether the suit ısın time ? 

(2) Whether both the plaintiffs are entitled to priority " 

(s) Whether the debt 1s wiped out by the enjoyment of the hypotheca by the 
plaintiffs >’ 

(4) To what reliefs are the plaintiffs entitled ° 


The learned District Munsif rejected all the pleas of the defendant and decreed 
the suit as prayed for The learned Subordinate Judge on appeal held in favour 
of the plaintiffs on the question of limitation and also ın regard to the plea under 
the Madras Agriculturists Relief Act but held that 1t was not competent for the 
plaintiffs to institute a suit as the mortgage deed, Exhibit P-1, was not assigned 
to them He allowed the appeal Wadsworth, J , in the second appeal preferred 
by the plaintiffs against the decree and Judgment of the learned Subordinate Judge 
held that the suit was not barred by limitation and that the plaintiffs were entitled 
to maintain the suit Ih the result he set aside the decree of the lower Court and 
decreed the suit with costs throughout The defendant has preferred the above 
Letters Patent appeal against the Judgments of Wadsworth, J 

The learned counsel for the appellant raised again the two points which were 
argued by him before Wadsworth, J., without success. His first contention was that 
the first plamtiff could not maintain the suit as there was no assignment of the 
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prior mortgage, Exhibit P-1, ın his favour, and that he could not maintain the suit 
on the Judgment in OS No 275 of 1940, because that Judgment merely declared 
a pre-existing priority and did not purport to create any charge This argument 
ignores the scope of the decision n OS No 275 of 1940, and the legal effect of the 
purchase by the defendant of the property subject to the rights of the parties declared 
in that suit. As we have already stated to that suit the present plaintiffs were 
imPleaded as defendans 3 and 4 and the learned District Munsif declared the right 
to priority in favour of defendants 3 and 4 ın respect of the principal amount of 
Rs 500, under Exhibit P-ı The relevant portion of the Judgment reads as 
follows — 

“ İt ıs clear that defendants 3 and 4 are entitled to priority ın respect of Exhibit P-ı The 
principal amount on Exhibit P-1 is Rs. 500 Defendants 3 and 4 are entitled to priority ın respect 
of this principal amount ” 

The question of interest due under Exhibit P-1 was left open as the plaintiffs 
pleaded that the interest was wiped off under the Madras Agriculturists Relief 
Act. It is, therefore, manifest that the rıght of defendants 3 and 4 under Exhibit 
P-ı were declared ın clear and unambiguous terms and defendant having purchased 
the property ın execution of the decree subject to the rıghts-so declared by the 
Judgment is now obviously precluded from questioning right of the plaintiffs to 
enforce their right under Exhibit P-I Presumably for the same reason Mr Rama- 
swamı lyengar, the learned counsel for the appellant, had not seriously contended 
against the maintainability of the suit before Wadsworth, J , ın the second appeal 


The second contention of Mr Ramaswamı Iyengar relates to the question 
of limitation He argued that the decree in OS No 275 of 1940 did not for 
the first time create a charge but only declared a pre-existing right If the suit 
was to be considered, indeed ıt was so conceived, as one to enforce the mortgage 
dated 12th July, 1922, as it was filed only on 14th July, 1943 1t was clearly barred 
by limitation, under article 132-of the Limitation Act The question 1s whether 
the bar of limitation was saved by payments made wıthın the meaning of section 
20 (2) of the Limitation Act. Section 20, sub-section (2) of the Limitation Act 
reads as follows — 

“ Where the mortgaged land ıs ın the possession of the mortgagee, the receıpt of the rent or 

produce of such land shall be deemed to be a payment for the purpose of sub-section (1) ” 
It has been held in a decision reported ın Ramacharan v Nımat!, that section 20, 
clause (2) of the Limitation Act does not expressly refer to the intention of the party 
who receives rent or produce and that wherever the mortgage land is ın the posses- 
sion of the mortgagee, any such receipt of rent or produce of the land should be 
deemed to be a payment for the purpose of sub-section 1. It is enough, if the 
mortgaged lands were in the possession of the plaintiffs or their predecessors-ın- 
interest when the rights under the mortgage deed, Exhibit P-1 were subsisting. 
It was, therefore, argued by the learned counsel for the respondent that when 
Periya Goundan was put ın possession of the property under Exhibit P-2 there was 
not only his right as the usufructuary mortgagee under Exhibit P-2 but also his 
mortgage right under Exhibit P-1 was subsisting to enable him to claim priority 
over Rama Boyan, whereas Mr. Ramaswamı Iyengar for the Appellant argued 
that Pera Goundan’s possession could be referred only to the usufructuary mortgage 
under Exhibit P-2 and that though he might claim priority over Rama Boyan, 
the second mortgagee, his mortgage mght under Exhibit P-1 was not subsisting 
as ıt had been discharged by the execution of the usufructuary mortgage. To 
resolve this conflict of arguments it may not be inappropriate to consider the scope 
of the decree in OS No 275 of 1940, its legal effect on the rights of the parties 
and the rights of the subrogee generally As we have already stated and ıt 1s not 
disputed by Mr Ramaswamı Iyengar that the decree in O S. No. 275 of 1940, 
did not for the first tıme create any charge but that ıt declared a pre-existing right 
ın favour of the plaintifis under Exhibit P-1 The rights of a subrogee are fairly 
well settled so far as this Province is concerned They have been summarised 
succinctly and with lucidity by a well-known author ın the following terms :— 


1. (1g21) 35 GLJ 58. 2202 
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€ The rights of the subrogee are identical with those of the mortgagee whose mortgage he dıs- 
charges. He can therefore sue on the mortgage provided of course he does so within the period 
within which the mortgagee must have sued ‘The limitation for the suit runs from the date when 
the mortgage money becomes due and not from the date of payment zi 
In Kotappa v. Raghavayya1, the question for decision was whether the subrogee could 
enforce his right within 12 years from the date on which the suit on the hypothe- 
cation should have been brought or within 12 years from the date of paymgnt. 
Madhavan Nair, J , as he then was, who delivered the leading judgment observes 
at page 635 -— 

“ A subsequent mortgagee has the right to pay off the prior mortgagee By making such pay- 
ment he acquires ın respect of the property all the rights and powers of the mortgagee when he has 
paid off One of such rights 1s this power to enforce his charge against the property subject to the 


law of limitation. If, therefore at the tıme when the subsequent mortgagee seeks to enforce the 
security by virtue of subrogation, a suit by the first mortgagee 1s barred by tıme the subsequent mort- 


gagee’s right 1s also barred ” 
Wallace, J , at page 631 puts the legal position in a different manner though to the 
same effect. He observes 


“ Thus the plaıntıff”s remedy was held to be a suit on his subrogated rights under the first mortgage 
charge So far as the first mortgagee was concerned, the charge was satisfied. So far as the mortgagor 
was concerned, the charge had only been transferred from the first mortgagee to the second mortgagee, 
who had now put himself in the proper legal position to enforce ıt ” 

The said principle was recognised by Horwill, J., ın the decision reported ın Perumal 
Reddıar v. Supprah Thevar?. ‘The learned Judge states the law tersely in the following 


words :—- 
“There can be no doubt that the law in Madras 1s that when a person becomes subrogated to 


the rights of the mortgagee by redeeming a mortgage, he ısın precisely the same position as the mört- 
gagee and must, therefore bring his suit for recovery of the amount paid by him within 12 years of 


the original mortgage ” 


Therefore though Exhibit P-1 had been discharged by execution of Exhibit P-2 
the plaintiffs, who have been held by the decision ın O S. No 275 of 1940, to have 
been subrogated to the rights of the mortgagee under Exhibit P-1, have the same 
rights which the mortgagee Perıya Goundan had under Exhibit P-1. Applying 
this principle the position will be this. When Periya Goundan was ın possession of 
the property under Exhibit P-2 he had two rights, his right as subrogee under Exhibit 
P-1 and his rıght as the usufructuary mortgagee under Exhibit P-2. As he received 
the produce when his rights under Exhibit P-1 were subsisting he would directly 
come under the provisions of clause (2) of section 20 of the Limitation Act But 
Mr Ramaswami Iyengar contended that he received the produce only ın his capa- 
city as the usufructuary mortgagee and he had never the intention of receiving 
the produce ın his capacity as mortgagee under Exhibit P-ı. We have already 
pointed out that the intention of the mortgagee 1s irrelevant for the application of 
clause (2), of section 20 of the Limitation Act. To get the benefit of that clause 
only two conditions need be satisfied. One 1s that the person receiving the rents 
or produce must be a mortgagee and the other 1s that he should be ın the possession 
of the land. ‘These two conditions are satisfied here ın this case and it 1s conceded 
that 1f clause (2) of section 20 apples the suit is clearly within time 


Mr. Ramaswami Iyengar strongly relied upon the decision reported in Anpurna 
Kunwar v. Ram Padarath3. In that case a suit was brought to enforce a simple 
mortgage of 15th March, 1898. The mortgage was for a sum of Rs. 13,200, On 
ist November, 1898, the mortgagor executed a second mortgage of the same villages. 
On 4th May, 1900, the mortgagor executed a usufructuary mortgage in favour 
of the plaintiffs for a sum of Rs 17,712 due on the mortgage of 15th March, 1898, 
and the other items ın all amounting to Rs 22,500 giving possession of the proper- 
ties mortgaged. Under this the mortgagee was entitled to sue for the amount 
due to him only on dispossession and he would in that case be entitled to recover 
also from the property hypothecated under the bond of 15th March, 1898. The 


1, (1926) 52M.L J 532: IL.R. 50 Mad. 626. 3. (1926) I.L R. 49 All. 430. 
2. (1945) 1 M.L.J. 941. 2 


İT VENKATA RAMAKRISHNARAO g SAMBAMURTI. 833 


plaintiffs were dispossessed of one of the villages mortgaged on 24th February, 
Igtt. ‘The plaintiffs filed the suit on th December, 1922. The suit was brought 
to enforce the mortgage dated, 15th March, 1898 It was held that the suit would 
be barred unless the produce or rents received by the plaintiffs in the capacity 
of the usufructuaty mortgagees saved the bar of limitation within the meanin 
of clause (2) of section 20 of the Limitation Act. The learned Judges held that the 
usufruct of the two villages was given to satisfy the interest on the principal amount 
covered by the usufructuary moi tgage and not the interest due on the prior mortgage, 
dated 15th March, 1898, and therefore that the suit was barred by limitation. 
If that decision meant to lay down the rule of law that the intention of the mort- 
gagee was material in the application of clause (2) of section 20 of the Limitation 
Act, with great respect we are inclined to differ from those observations but that 
decision, in our view, may be sustained on the peculiar facts of that case As we 
have already pointed out, on the express terms of the usufructuary mortgage the 
plaintiffs’ rights to enforce the mortgage of 15th March, 1898, would arise only 
after he was dispossessed Therefore he was in possession under the usufructuary 
mortgage and the rights under the first mortgage were ın suspension as ıt were and 
therefore when they were ın possession their rights under the sıniple mortgage 
of 15th March, 1898, were not subsisting In our view that decision cannot help 
the appellants in the present case The learned counsel for the respondent con- 
tended that as his mghts under the usufructuary mortgage were defeated by reason 
of the decree in O.S No. 275 of 1940, filed by the second mortgagee his possession 
under the usufructuary mortgage must be deemed to have been possession under 
his first mortgage. This argument was founded upon the decision reported ın 
Doraswam Naicken v. Perakaruppan Chettiar! In that case the mor tgagee had 
obtained possession under an invalid agreement for sale but as the sale was held 
to be invalid he was made accountable to rents and profits as if he were the mort- 
gagee in possession. The learned Judges in applying section 20 of the Limitation 
Act observed : 

“ The fact that his sale proved to be invalid could not vıtıate his title as mortgagee and the rent 

and profits which he received must be ın the circumstances be deemed to have been received by him 
as the mortgagee We may have thought that he was recerving them as the full owner of the property 
but as he did not ın fact hold that position he could only have received them ın the capacity actually 
held by him, namely, that of the mortgagee ” 
The learned counsel for the appellants pointed out that that principle could not be 
invoked in the present case as the usufructuary mortgage had not been held to be 
invalid and, therefore, the possession of the mortgagees was only under the usufruc- 
tuary mortgage and could not be deemed to be possession under the earlier mort- 
gage. It was argued that as the usufructuary mortgage was not frustrated and 
was wholly operative between the parties to the transaction the said principle 
had no application to the facts of the present case In the view we have taken 
it is not necessary to decide that point in this case and to give our final opinion 
on this contention 


In the result the appeal fails and 1s dismissed with costs 


K s. —- Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —MR. Justice Horwitz AND Mr Justice BALAKRISHNA AYYAR. 


Gamojı Venkata Ramakrishnarao . Appellant 
0. 
Gullapalli Sambamurtı . Respondent 


Madras Agriculturists Relief Act (IV of 1938), section 1 9 and Provıncıal Insolvency Act (V of 1920), 
sections 37 and 43—Application for scaling down decree debi— Adıudıcatıon of the applicant prior to 1st October, 
1937 and annulment of such adjudication after 22nd March, 1938—Effect on ownership of property and on right 
to claim relief under Act IV of 1938—Fazlure to claim benefit under Act IV of 1938 in proceedings in execution 
of decree—Subsequent application for scaling down—If barred by principles of constructive res judicata 


1. (1941) r ML.J. 388: IL.R. 1941 Mad 739. 


*A, A. O. No. 270 of 1947. 24th August, 1949. 
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A yudgment-debtor under a decree passed ın a suit of 1933 was adjudicated insolvent on 16th 
April, 1937, but owing to his laches the adjudication was annulled on 5th March, 1941 He subse- 
quently applied to scale down his debt under section 19 of the Madras Agriculturists Relief Act It 
was contended that as both on the relevant date referred to ın the Act and on the date when the Act 
came into force, the property was vested in the Official Receiver, the applicant had no saleable 
interest ın the property, and could not claim the relief under the Act and that he was barred by the 
principle of constructive res judicata from preferring the petition 


Held, as the effect of the annulment of an adjudication 1s to bring about the same state of #ffairs 
as 1f there had never been an adjudication, the property should be deemed to have been the property 
of the insolvent applicant both on Ist October, 1937, the relevant date referred to ın the Act and on 
zond March, 1938, when the Act cameunto force and therefore the provisions of Madras Act, IV of 
1938 would apply 

Venkataramayya v Pundarıkakshudu, (1942) 1 ML J 491, distinguished 

Ratnavelu Chettiar v Franscıscu Udayar, (1945) 1 ML J 472, followed 

Held further * It was not open to the insolvent by way of a counter to an execution application to 
claim that he was entitled to the benefits of Act IV of 1938 Further, the principle of constructive 
res judicata would not apply to the facts of the case 

Appeal against the Order of the District Court of East Godavari at 
Rajahmundry, dated the gth day of December, 1946,ınl A No 125 of 1946, in 
OS.No. 32 of 1933 


M. Appa Rao for Appellant 
P Somasundaran and P. Suryanarayana for Respondent 
The Judgment of the Court was delivered by 


Horwill, 7.—The appellant filed a petition in the Court of the District Judge 
of East Godavari, the order on which 1s under appeal, to scale down his debt under 
section 19 of Madras Act IV of 1938. Evidence was adduced ; and after hearlng 
arguments, the learned Judge framed three points as arising for determination on the 
allegations 1n the petition and counter and on the evidence and arguments, ‘They 
were . 

(r) Whether the petitioner is barred by principles of ves judicata from 
preferring the petition ° 

(2) Whether the petitioner 1s entitled to the benefits of Act IV of 1938? 
and 

(3) What ıs the amount which will be due if the decree is scaled down ? 
On the first point the learned District Judge decided ın favour of the appellant On 
the second point he held that the appellant was not possessed of any saleable inter- 
est in the property on the relevant dates, Ist October, 1937, and 22nd March, 
1938, and that he was therefore not entitled to the benefits of Act IV of 1938. 
Because of this finding the petition had to be dismissed ; and so the learned District 
Judge did not consider the third question as to the extent to which the decree would 
have to be scaled down 


The decree to be scaled down was passed ın OS No. 32 of 1933. The 
appellant on his own application was adjudged an insolvent on 16th April, 1937 ; 
and on account of his own laches the adjudication was annulled on 5th March, 
1941. The argument which appealed to the learned Judge was that both on Ist 
October, 1937, the relevant date referred to in Act IV of 1938, and on 22nd March, 
1938, when the Madras Act IV of 1938 came into force, the property was vested 
in the Official Receiver ; for those dates were subsequent to the adjudication and 
prior to the annulment of the adjudication It ıs now well-settled law that the 
effect of the annulment of an adjudication 1s to bring about the same state of affairs 
as if the adjudication had never taken place The learned advocate for the appellant 
has cited to us Ratnavelu Chettiar v Francıscu Udayar!, ın which Somayya, J., held 
that a transaction which had taken place between the date of adjudication and 
the date of annulment without the permission of the Court was valid, because 
the annulment dated back to the date of adjudication. In that, he followed Kothan- 
daram Ravuth v. Murugesa Mudalıar?, ın which on the Insolvency Act then in force 





1. (1945) 1 M.L.J 472. 2. (1903) 1 ML.J. 372, I.L.R. 27 Mad. 7. 
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the learned Judges held that the adjudication was null and void. After Somayya, J., 
had decided the above case, his decision came up for consideration by a Bench 
of this Court ın Perıya v. Kondayya+, There, the law bearing on the subject was 
considered ın detail, and reference made not only to Kothandaram Ravuth v. Muru- 
gesa Mudalıar?, but also to an earlier decision on which Kothandaram Ravuth v. 
Murugesa Mudalia*, was based, namely, Ramaswamı Kottadiar v Murugesa Mudalı 8. 
It Was pointed out that although at the time when Ramaswam Kottadiar v Muru- 
gesa Mudalt? and Rothandaram Ravuth v Murugesa Mudalıar?, were decided, the 
law governing insolvency was the Indian Insolvency Act 11 and 12, Victoria, 
1848 ; yet despite some slight change ın the wording, the law relating to the effect 
of the annulment of the adjudication remained the same In support of that 
conclusion three decisions of single Judges to that effect were referred to * Lingappa 
v. Official Recewer, Bellary*, Dharmasamarajayya v. Sankamma5, and Ratnavelu Chettear 
v. Francıscu Udayar®’. ‘The judgment of Somayya, J , ın particular was considered 
at some length; and it was pointed out that his remarks that 1f the annulment 
did not have retrospective effect, there would be no need for the clause validating 
acts done by the Court or by the Receiver, for they would’ be valid, were very 
pertinent So there can be no doubt that the effect of the annulment of the adjudi- 
cation on 5th March, 1941 was to bring about the same state of affairs as if there 
had never been an adjudication on 16th April, 1937, which means that on the 
relevant dates ıst October, 1937 and 22nd March, 1938 the property vested in the 
appellant. 


The learned District Judge felt himself compelled to follow Venkataramayya 
v Pundartkakshudu’ In that case, as in the present case, the relevant dates occurred 
during the period between the adjudication and the annulment of the adjudication ; 
but the learned Judge overlooked the distinction between that case and this in that 
there, upon the annulment of adjudication, 1t was ordered that the property should 
continue to vest in the Official Receiver. If it had revested in the insolvent, then 
the date on which the revesting would be deemed to have taken place would be 
the date on which the original order of adjudication was passed, which would, 
in effect, mean the wiping out of the intermediate period Where, how- 
ever, at the time of the annulment of the adjudication, an order 1s passed 
continuing the property in the Official Receiver, no question arises of the 
revesting of the property in the insolvent, nor does the annulment of ad- 
Judication have the effect of putting the insolvent in the same position with 
regard to his property as he would have been in had he not been 
adjudicated an insolvent It is not therefore surprising that in the judgment 
of Wadsworth, J. who delivered the judgment ın that case, we find only 
a passing reference to the effect of sections 37 and 43 The learned Judges almost 
entirely confined their consideration to an examination of section 21 of the Agri- 
culturists Relief Act. They did not therefore consider what effect the annulment 
of adjudication would have upon the ownership of the property on the relevant 
dates Venkataramayya v Pundarıkatshudu”, is therefore easily distinguished , and 
we are bound by the other decisions above referred to. We therefore hold that 
the property must be deemed to have been the property of the insolvent on Ist 
October, 1937 and 22nd March, 1938, and that therefore the provisions of Madras 
Act IV of 1938 would apply. 


Mr Somasundaram for the respondent seeks to support the dismissal of the 
application by contending that the learned District Judge was wrong in his finding 
on the first point. He contends that the appellant was barred from putting forward 
this plea in his application under section 19 , because he could and should have 
put it forward during the course of the earlier execution proceedings; and he there- 
fore argues that the principle of constructive res judicata would therefore have to be 


eee 


1. (1948): ML.J 290 IL.R 1948 Mad. 872 5. (1943) 1 M.L J. 166 
2. (1993)13ML J.372 ILR.27 Mad, 7 əsə) IML + 472 
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applied. In executing a decree, the executing Court cannot go behind the decree 
and 1s bound to take steps for executing the decree for the sum for which the decree 
is passed. It was not open to the insolvent by way of a counter to claim that he 
was entitled to the benefits of Act IV of 1938. If he had done so, the Court would 
have directed him to separate proceedings under section 19, which would have 
to be taken, not in the executing Court, but in the Court which passed the decree. 
Mr. Somasundaram pointed out that the learned District Judge relied on R&ma- 
swam. v. Ramaswami+, in which the learned Judges, following Nagappa v. Anna- 
pooranı?, held that since an application under section 19 was a proceeding outside 
execution proceedings, the principal of res judicata would not apply. Nagappa 
V. Annapooram?, was overruled by Adatkappa Chethar v. Chandrasekhara Thevar?, 
which does not however help the respondent ın any way. Even assuming that if 
there were points raised in the application under section 19 which could and should 
have been raised ın the prior proceedings and if they were not, then the principle 
of res judicata would apply ; yet that principle would not apply to the facts of this 
case for the reasons already given. 


It has finally been argued on behalf of the respondent that if these two points 
are found against the respondent, the respondent should be given an opportunity 
of pressing the points raised by him ın paragraph 3 of his counter and showing 
for other reasons why the appellant would not be entitled to the benefits of the 
Act. There is no evidence of any value bearing on the points raised in paragraph 3 
of the counter, and clearly no arguments were advanced on them or the learned 
Judge would have referred to them in his order. We have no doubt that these points 
were given up during the course of the arguments, if not before. 


As we have pointed out in the opening paragraph, the learned Judge did not 
give a finding on question No. 3 of the questions framed by him for determination. 
The appeal ıs therefore allowed and ILA No 125 of 1946, remanded to the District 
Judge of Rajahmundry for disposal on the third question The costs of this appeal 
wall abide the result and be provided for ın the order of the lower Court. 


K.C. ———— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT . Ma. Justice KRISHNASWAMI NAYUDU. 
Penumetcha Annapurnamma . Petitioner * 
0, 
Polısetti Tagannadham . Respondent. 


Limitahon Act (IX of 1908) Article 182 (5)—Decree of Court of Small Causes—Execution application 
Jor wssue of warrant of arrest—Returned as judgment-debtor not found— Order passed sinking off—After eleven 
years another execution petition—Whether barred by limitation 


The petitioner obtained adecree on oth March, 1936 ın a Court of Small Causes He 
filed an execution petition on 21st September, 1936 for issue of warrant of arrest of the Judgment- 
debtor On 23rd September, 1936 an order for arrest was passed returnable on oth October, 
1936 On 2ıst October, 1936 the following order was passed : “ Judgment-debtor not found for 
arrest. Struck off”. After eleven years on 31st March, 1947, another application in execution 
of the decree was filed On the question whether it was barred by limitation, 


Held, that the order made on 23rd September, 1936, was an order judicially and properly made, 
having been made under Order 21, rule 24, Civil Procedure Code and therefore a final Order. 
The present application in execution having been filed beyond three years of the date of the 
order on the previous application, ıt was clearly barred by lımıtatıon. 

ju Mal v. Fwala Prasad, (1898) 1. L R 21 All 155, distinguished and commented upon. 


To enable a decree-holder, who has filed an application for execution asking for arrest or attach- 
ment and which warrant has got returned as unexecuted, to revive his rights at any time, will be 
to nullify the effect of section 48, Civil Procedure Code 


İm aaa 
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Petition under section 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the order of the District Munsif Court, Narasapur, dated 
6th October, 1947 ın EA. Nil of 1947 n SC No. 54 of 1936. 


V. Parthasu at for Appellant. 
G. Chandrasekhara Sastrı for Respondent. 


ə 
The Court delivered the following 


TODGMENT.— İhis revision petition is against the order of the District Munsif 
of Narasapur dismissing the petitioner’s application for execution as barred under 
article 182, clause 5 of the Indian Limitation Act 


The petitioner obtained a decree in a Small Cause suit on gth March, 1996. 
He filed an execution petition, E P No. 903 of 1936, on 21st September, 1936, for 
issue of a warrant for arrest of the yudgment-debtor On ogrd September, 1936, 
an order for arrest was passed, returnable on 2oth October 1916. On 21st October, 
1936, the following order was passed by the learned District Munsiff of Narasapur : 


€“ Judgment-debtor not found for arrest, Struck off” 


The present E P was filed on 31st March, 1947, more than 11 years after the order 
referred to was passed on the previous E P. Prima facie the petition is barred under 
article 182, clause 5 of the Indian Limitation Act. 


The learned counsel for the petitione: argues that the order made on 23grd 
September, 1936, ın the terms referred to and the petition having been struck 
off, ıt ıs not a final order, that the E P No gog of 1936 must be deemed to have 
been pending and the present execution petition is only a reminder to continue 
the proceedings ın the previous petition and that therefore section 182, clause 5 
of the Indian Limitation Act does not apply In support of this contention he 
relied on Fitmal v Jwala Prasad’ In that case the decree was dated 2nd December, 
1885, and after various infructuous applications for execution an application was 
filed on 4th August, 1897, for warrant of arrest of the judgment-debtor. The 
warrant for arrest was ordered, but, the peon that was sent to arrest the 
judgment-debtor reported that he concealed himself and in consequence the court 
struct off the execution applıcatıon. On 29th November, 1897, the decree-holder 
again applied for the arrest of the judgment-debtor, but that application also was 
struck off on 20th February, 1898, without the arrest having been made. Against the 
order striking off the latter application the decree-holder appealed to the High Court 
where an objection was taken that the decree could no longer be executed having 
regard to section 230, Civil Procedure Code corresponding to section 48 of the 
present Code, and, ıt was held that the warrant of arrest issued on the decree- 
holder’s application of 4th August, 1897, still subsisted and ought to be executed. 


The learned counsel contends that the order made in the previous application, 
E. P. No. 903 of 1936, is in the same terms as the order that was under considera- 
tion in the decision cited by him. There also the judgment-debtor was not arrested 
and the execution application was struck off. The contention on behalf of the 
petitioner is that in effect the order of Court in E. P. No. 903 of 1936, dated 23rd 
September, 1936, and the process issued thereon has not become exhausted and 
that the application must therefore be deemed to be pending. Unless it could 
be shown that the disposal of the previous execution petition was for administra- 
tive or statistical purposes 1t cannot be said to be pending so as to enable the peti- 
tioner to take advantage of 1t and continue the proceedings by filing applications 
subsequéntly. The question, therefore, for decision is whether the order in the pre- 
vious execution petition was made for administrative or statistical purposes or whether 
the execution petition has been judicially and properly disposed of so as to make 
it a final order What happened was the prayer asked for by the petitioner was 
granted, 2e, for arrest, and, a process in pursuance of the order had been issued, 
which process the petitioner sserüs to have taken advantage of and had the same 
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executed, but, the judgment-debtor was not found and so the arrest could not be 
effected The fact that the words “ struck off ” are mentioned in the order would not 
make any difference Whether it is mentioned as “ struck off” or “ dismissed ” the 
mere words would not decide the nature of the order and as to whether it 1s a final 
order or not One has to consider the substance of the order and not the mere form 
In this case the application ın the previous execution petition was made under 
Order 21, rule 11, which provides for the filing of an execution petition and the 
arrest was asked for under section 55, Civil Procedure Code which is the general 
provision for arrest. A process was issued for execution of the decree by arrest 
under clause (1) of rule 24 of Order 21. It is provided that under clause (3) of rule 
24 that in every such process a day shall be specified on or before which ıt shall 
be executed and a day shall be specified on or before which it shall be returned 
to court In this the specified date was goth October, 1936. On that day 
which 1s the date within which the prcocess had to be executed and returned the 
court found that there was nothing more to be done as the process that was issued 
In pursuance of the prayer ın the execution petition has exhausted itself and finally 
disposed of the application by striking ıt out It cannot be said therefore that 
it 1s not a judicial or proper disposal since nothing more was to be done The 
execution has become complete If the petitioner had then asked for extension 
of time for executing the process for arrest an order might have been made extending 
the time and the application would not then be said to have been disposed of Ido 
mot see any reason for holding the order under consideration as not being a 


es order as is mentioned under article 182, clause 5 of the Indian Limitation 
ct. 


In the decision Fitmal v Jwala Prasad}, cited by the learned counsel there were 
other circumstances which apparently weighed with the learned Judge There 
.were a number of execution applications taken out by the decree-holder and ıt can 
be seen from the judgment that the ministerial officers of the court had not been 
‘co-operating with the decree-holder to effect the arrest ordered by the court The 
following observations of the learned Judges show to what extent they were in- 
fluenced by such circumstances They observed in spite of the best efforts of the 
decree-holder he could not secure the arrest of the judgment-debtor purely on account 
of the conduct on the part of the ministerial officers and further stated, 


“ When warrants of arrest were issued, the mınısterıal officers of the court sent to execute the 
warrants seem to have been seized with sudden blindness and incapacity to discover the where- 
abouts of this judgment-debtor. ” - 


And with reference to the application of 4th August, 1897 they observe : 


“ As usüal the peon reported that the yudgment-debtor had concealed himself , and thereupon 
the court lost no tıme ın striking off the case What impresses us 1n these proceedings is the singular 
want of sympathy exhibited by the court towards the decree-holders.” 

In appeal the learned Judges felt the difficulty arising out of the wording of section 
230, Civil Procedure Code corresponding to section 48 of the present Code They 
stated that in view of-section 230, Civil Procedure Code it would be impossible 
for them to grant the order, looking to the fact that upwards of twelve years have 
elapsed since the date of the decree sought to be enforced and that previous 
‘application for execution have been granted They thereupon called for a 
finding from the lower court whether the decree-holder could come under the 
-exemption of the section and for a finding on the issue whether execution had been 
-prevented by fraud or force of the judgment-debtor The finding submitted by the 
lower court was against the decree-holder but in spite of 1t the learned Judges 
- held that the order issued on 4th August, 1897 had not yet been carried out and 
the application before them was merely ancillary to the previous application, and 
therefore the decree-holder was entitled to proceed with the execution 


With great respect to the learned Judges I am unable to agree with the view 
_taken.as the acceptance of the view would, if carried to its logical conclusion, enable 
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a decree-holder by merely filing an application for execution asking for arrest 
or attachment and getting the vvarrant returned as unexecuted, keep the decree 
alive for any length of tıme and thus nullify the effect of section 48, Cıvıl Procedure 
Code Though ın the case before me the period of twelve years had not elapsed 
the acceptance of the correctness of the decision would amount to the result 
stated above. I have no doubt that the order made in E P. No 903 of 1936, dated 
23rd September, 1936 1s an order judicially and properly made having been made 
under Order 21, rule 24 and therefore a final order, and the present application 
being filed beyond three years of the date of (the order on) the previous appli- 
cation itis clearly barred by limitation In the result, the revision petition is 
dismissed, but, in the circumstances there will be no order as to costs 


K. C. —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice GovINDA MENON. 
Kandaswami Naick Appellant * 


0, 
Ponnu Naick alias Veerappa Naick and others Respondents. 


s, 
Madras Estates Land Act (I of 1908), Sectzon 112—Absence of nohce to ryot—Valıdıty of sale—Defaulter, 
if should sue to set it astde—Servwe by affixture—When justified 


The service of notice on the ryot ıs an imperative condition precedent to the Collector 
appomtıng an officer to conduct a sale for arrears of rent of under the Madras Estates Land Act. 
A sale held ın the absence of such a notice ıs a nullity and there is no duty cast upon the defaulters 
to bring a suit to set 1t aside 


Unless 1t 1s shown that reasonable and due diligence have been taken to serve the defaulter 
personally, affixture cannot be justified and ıt would not be service as contemplated by section 112 
of the Estates Land Act 


Rayıtagınıbalhı v Peda Kottayya, (1933) 65 MLJ. 675, and Rameswaramayya v. Zamındar of 
Kalahastı, (1939) 1 ML J 618, applied 


Ramlalsahu v Mt Rania, LR (1947) Pat 340 (FB) distinguished 


Appeal against the decree of the Court of the Subordinate Judge of Ramnad 
at Mathuraı in AS No 178 of 1945, preferred against the decree of the Court 
of the District Münsif of Sattur, in O S. No 140 of 1944. 


- R. Bashyam and R. Ramasubbu Der for Appellant. 
R. Viswanathan and T. R. Srınıvasan for Respondents 


The Court delivered the following 


“TUDGMENT —The fifth defendant ın the trial Court, who was a purchaser 
of the suit properties from the fourth defendant who, in his turn was again a pur- 
chaser from the third defendant, appeals to this Court aggrieved by the decision 
of the Subordinate Judge of Ramnad at Madura ın AS No. 178 of 1945, on his 
file It is seen that the third defendant had purchased the tenancy rights in the 
‘properties at a private auction held by the manager of the Mannarkdttai Zamin 
to which estate the land belonged, for arrears of rent due to the estate İt is alleged 
that the plaintiffs who were the occupancy ryots under the Mannarkottai Zamin 
had defaulted in paying the rent and therefore for the realisation of the arrears 
of rent the tenancy rights had to be sold. The rent sale took place on 18th Jan- 
uary, 1932 It was confirmed on 11th March, 1932, and a certificate issued in 
favour of the Zamindar who bought ın the lands, on goth April, 1933. After the 
estate purchased the occupancy rights, patta was sought to be granted to the person 
‘who bid for the largest amount at a private auction held on 18th September, 1933. 
The tenancy rights were purchased by the third defendant at that auction, 
and, as has already been mentioned, the title by devolution ended in the fifth 
defendant ultimately becoming the tenant. It 1s also found by both the lower 
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Courts that the present plaintiff had knowledge of the sale at least as early as 1985, 
though he took nearly eight years to file the present suit out of which this second 
appeal has arisen. 


The suit by the plamtiffs was for recovery of possession of the properties 
on the footing that as there were no arrears of rent due from them to the 
estate the sale and all the subsequent proceedings were null and void. Pera- 
graph 7 of the plaint recited various negative facts, v7z , the absence of any arrears 
of rent, the absence of any notice under section 112 of the Estates Land Act, the 
absence of a sale under section 114 of the Act, the absence even of the fact that the 
Collector had issued an order directing the sale | 


. — The lower Courts have now found at a fact that the notice under section 112 
which should have been served in accordance with the provisions of section 78 (2) 
of the same Act had not been properly served on the tenant It is found that 
the village munsif who went to serve the notice issued by the Collector under sec- 
tion 112 could not find the tenant at all. Huis wife when questioned was not able 
to give any specific information regarding the whereabouts and therefore the notice 
was affixed on the door of the house as well as on the property ın dispute On the 
basis of this service the landlord applied to the Collector under section 114 of this 
Act for directing the sale of the property Under section 116 the Collector appoint- 
ed an officer to conduct the sale which was held under section 117 with the result 
that the third defendant purchased the property. 


The learned counsel for the appellant Mr. Bashyam raised various con- 
tentions regarding the validity of the sale and urged that the present suit for re- 
covery of possession on the footing of the sale held on 18th September, 1933, cannot 
be maintained. It 1s urged that under section 114 of the Indian Evidence Act 
there ıs a presumption that judicial and official acts are properly done and in 
this case when the Collector after recerving an application under section i14, 
appointed an officer under section 116 of the Estates Land Act to conduct the 
sale ıt must be presumed that there was a proper notice served upon the defaulter 
as 1s statutorily laid down under section 112 The argument proceeds on the 
assumption that because the Collector himself was the authority to issue the notice 
to the defaulter ıntımatıng to him of the intention to sell the property and when 
later on the self-same Collector as a result of the issuing of notice has directed the 
sale it must be deemed that the previous notice on the defaulter had been served 
on him properly , otherwise the Collector would not have directed an officer 
to conduct the sale. There is a singular absence of evidence ın this case as to 
whether in appointing an officer to conduct the sale the Collector really exercised 
his individual judgment and found that the notice has been properly served. In 
the absence of evidence to that effect I am not justified in presuming that section 
114 of the Evidence Act can be sought in aid by the appellant for requesting the 
Court to presume that there has been a proper notice. I do not think that the 
mere fact of the Collector having appointed an officer to conduct the sale would 
by itself justify the inference by the Court that there has been a proper notice. 


The next argument of the learned counsel 1s that proper steps had been taken 
to serve the notice upon the defaulter personally and since personal service was not 
feasible the service by affixture must be deemed to besufficient. For this argument 
reliance 1s placed upon two decisions of this Court, Chinna Nagi Reddiv Venkata- 
ramah and Kamulammal v Chokkalıngam Asar? In the earlier of these cases 
Seshagiri Ayyar, J: and Napier, J , have held that when a property was sold for 
arrears of revenue under the Revenue Recovery Act without notice to the owner 
of the property and he came to know about the revenue sale only subsequently 
when the purchaser tried to get possession and thereafter brought a suit more than 
six months after the sale for possession the failure to give notice of the sale did not 
deprive the Collector of jurisdiction to effect the sale but was a mere irregularity 
because the sale was one that ought to have been set aside within six months. The 
principle-underlving the case is-that under the Revenue Recovery Act because 
therg is a~prowsion under section 12 for bringing a suit ta set asjde. a revanue sale 


İT) KANDASVVAMI NAIĞK 7. PONNU NAIGK. Öqi 


within sıx months of its taking place the fact that such a sale took place without 
notice to the defaulter would not make ıt null and viod according to the learned 
Judges, It seems to me that the principles enunciated by learned Judges cannot 
be safely applied to the facts of the present case, as I shall show presently the deci- 
sions of this Court have held that the service of notice was an imperative condition 
precedent to the Collector appoıntıng an officer to conduct that sale, I do not 
thı&k that the decision ın Chinna Nags Redd: v. Venkataramıahl, can be of any assiş- 
tance ın favour of the appellant. 


The other case on which the learned counsel placed his reliance is Kamulammal 
v. Chokkalıngam Asarı?. Phillips, J , and Venkatasubba Rao, J, ın their decision 
were of the view that a suit to set aside a revenue sale under the Madras Estates 
Land Act one year after expiration of thirty days after the sale 1s barred under 
article 12 (6) of the Limitation Act I do not find any observations ın this case 
which can be availed of ın favour of the appellant. The learned Judges have ın 
fact followed the decision in Karuppa Thevan v. Vasudeva Sastrı3, as well as the deci- 
sion ın Bhuban Mohan Moştra v. Grish Narain Moonsh:*, I am of opinion that for 
the principle sought co be adumbrated ın the argument of the learned counsel 
these decisions cannot be of any assistance 


On behalf of the respondents two decisions of this Court, wz, Rayıtagınıbatllı v. 
Pedakotayya5, and a more recen: one of Wadsworth, J., ın Rameswaramayya v Zamındar 
of Kalahastz®, have been relied upon İt seems to be that the decision in Rapitagini- 
pathı v. Pedakolayya5, ıs applicable to the facts of the present case. "There ıt 1s held 
that notice to lawful ryot 1s such an important condition precedent to the holding 
of a sale under section 112 of the Madras Estates Land Act that the want of 1t must 
be regarded as making the sale a nullity. The Bench followed the decision, of 
Ramesam, J., ın Kootoorlingam Pillar v. Sennappa Reddiar?, It was further laid down 
by the learned Judges that where ın a sale of a holding for arrears of rent personal 
service of notice was neither made nor attempted upon the defaulting ryot, but 
service by affixture was made, the statutory requirement as to notice had not been 
complied with, since the Estates Land Act contemplates service by affixture only 
when personal service cannot be effected after due and reasonable diligence. 


It 15 unnecessary for me to discuss ın any detail the questions that have 
been considered by the learned Judges, because, ın my opinion, the present case to 
a very great extent resembles the decision of Curgenven and Sundaram Chetty, JJ , 
and I respectfully follow the observations of the learned Judges. ‘The more recent 
and direct authority 1s the judgment of Wadsworth J., ın Rameswaramayya v. Zamindar 
of Kalahastı5. Though the learned Judge did not ın terms refer to the earlier 
decisions, vz, Kootoorlingam Pillar v Sennappa Reddiar", and Rajıtagırıpatkı v. Peda- 
kotayya®, the reasoning of the learned Judge 1s ın the same strain and according 
to him under section 112 of the Estates Land Act the expression ““if personal service 
cannot be effected ” means that personal service cannot be effected when reasonable 
attempts have been made to effect ıt. He further holds that to justify affixture 
there must be reasonable diligence on the part of the process-server and the mere 
temporary absence of the person to be served does not justify the affixture. 


In the present case except the return of the village munsıff there 1s nothing 
to show that reasonable and due diligence have been taken to serve the defaulter 
personally. Both the lower Courts have come to the concurrent finding that there 
has not been such due and reasonable diligence and I am bound by that finding 
of fact Therefore it seems to me that on the facts now found there has been no 
service as 1s contemplated under section 112 of the Estates Land Act. Wadsworth, J., 
observes that where a proper notice of sale has not been given even the fact that 
the defaulter was aware of the sale at the time when ıt actually took place will 
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not be sufficient to validate the sale In the present case there 1s no evidence 
to show that prior to 1935 the defaulter was personally aware of the sale. If that 
is so the fact that he came to know of the sale about three years later ın 7935 will 
not make ıt obligatory upon him to come to Court to set aside the sale The ques- 
tion is whether a sale held without notice under section 112 1s a'nullity or whether 
it is a voidable transaction which could be later on set aside, by a suit The tgend © 
of the decisions of this Court adverted to by me above is to the effect that under 
the provisions of the Estates Land Act such a sale 1s a nullity and if the sale is a 
nullity there is no duty cast upon the defaulter to bring a suit to set it aside, for 
under the law it 1s ımpossible to set aside a transaction which 1s null and void. 
Therefore, the contention urged on behalf of the appellant that the respondent 
waited for nearly eıght years before he brought the suit becomes pointless because 
the respondent could not bring a suit to set aside the sale but only bring a suit 
for possession of the property. 


It 1s interesting to notice, as has been pointed out by Mr Viswanathan for 
the respondent, that ın Rajtlagınıpathı v. Pedakotayyat the sale took place in 1915 
and the actual suit out of whıch the decision there arose was only filed just before 
the expiry of twelve years, 22, 1927 I would therefore hold, agreeing with the 
lower Courts, that the sale 1s null and void. 


Mr Bashyam then seeks to apply the principles enunciated in the Full Bench " 
decisions in Ramlalsahu v Mt Ramia*, where the learned Judges held that where 
under Order 21, rule 22 (1) notice to a legal representative has not been properly 
served and a sale held in execution of a decree it would only be a voidable one 
and not'a null transaction. The learned Judges have discussed in great detail the 
various decisions of the Patna High Court and have come to the conclusion they 
did, but un view of the decisions of this Court which hold that the sale under the 
Estates Land Act will be null and void if notice has not been properly served on 
the defaulter, I find 1t difficult to apply the observations of the learned Judges of the 
Patna High Court to the case under consideration. 


There is one more circumstance which has to be considered and that is that 
this property has been mortgaged by the tenants to the second defendant for a 
sum of nearly Rs 1,000 and the rights ın the same have been sold for an arrear of 
Rs. 10 and purchased by the estate itself for the trifling sum of Rs g and odd As 
is pointed out by Mr. Viswanathan, if the defaulter knew that a sale was to take 
place for the sum of Rs. 10 he would not have allowed ıt to take place because 
the property was certainly worth about Rs 1,000 and the fact that later on before 
he brought the suit he rendered a mortgage, is sufficient evidence to show of his 
absence of knowledge of the sale This is a material cırcumstance which if neces- 
sary could be taken into consideration to justify the bona fides of the respondent, 
but, in the view which I take following the decision of this Court on the legal 
aspect, I do not think I should rest my case on the circumstance mentioned by 
me above 1 am therefore of opınıon that the lower Courts were correct ın the 
decision arrived at and the second appeal fails and 1s dismissed with costs. No 
leave ” 


V.S. Appeal dismissed, 





1, (1933) 65 MLJ 675. 2 (1947) IL R. 26 Pat 340 (F.B). 


[Enp or (1949) 11 M.L.J.] 


GENERAL INDEX, 


eS "”——. 


_ 


ADMISSIBILITY OF EVIDENCE—Ruling as 
to—Proper form and procedure 142 
ALIYASANTHANA LAW —Decree against the 
karnavan of a Malabar tarwad or the kartha 
of an alıyasanthana famıly—Gross neglect or 
breach of duty on the part of the kartha—If a 
ground for holdıng that the decree 1s not bındıng 
on the junıor members—G P Code (V of 1908), 
S ır, Exp! IV—Applıcabılıty of principle of 

413 
APPEAL—Appeal as to costs only—Scope— 
Court if can go into merits 243 
ARBITRATION—Award—Power of Court to 
interfere with—Error on points of law specifically 
referred to arbitrator—Reference to unregistered 
documents in the award—If and when an 
error of law, appearing on the face of the record— 
Indefiniteness of award—Test (PC) 760 
ARBITRATION ACT (X OF 1940), Ss 34 
and 33—Applıcatıon for stay of suit alleging 
existence of arbitration agreement—Other party 
pleading agreement to be unenforceable by reason 
of fraud, undue influence and coercion—Duty 
of Court to try that question in that proceeding 
itself—Other side, if bound to apply under 
S, 33 of the Act—Relative scope of Ss 33 and 
34 239 
ARMY ACT (VIII OF 19-1), S 69—Scope— 
Offence of criminal breach of trust—Triable 
by Criminal Courts as well as Courts Martial 44 
BENGAL MONEY-LENDERS ACT (X OF 
1940), S 2 (4) and (22)—Commercial loan— 
Onus—Suit or proceeding ‘ pending ”—Mean- 
ıng (PC) 6 
BIHAR MAINTENANCE OF PUBLIC 
ORDER ACT (1947), S 1 (3), Proviso—Dele- 
gation of power to extend duration of the Act— 
If ultra vires the powers of the Bihar Legislature— 
India Act (1935), S 92 (1)—Power of the 
Governor to extend Act with an ulfra vires 
provision (FC) 356 
CALCUTTA IMPROVEMENTS (APPEALS) 
ACT—Further appeal from the decision of the 
High Court—Competency (FC) 20 
CERTIORARI—Competency of High Court 
to issue writ to quash award of an Industrial 
Tribunal under the Industrial Disputes Act 
after ıts award had been declared by Govern- 
ment under S 15 of the Act to be binding— 
Industrial Disputes Act (XIV of 1947), S 10 
(1) (¢)—Reference of dispute to a Tribunal— 
When justified—* Industrial dispute ”—Dıspute 
if should be between employer and the majority 
of workmen 789 


CIVIL PROCEDURE CODE (V OF 1908), 

S. 11— Res judiwcata—Property of Mappılla 

tarwad held not liable to attachment ın execution 

ın earlier suit—Subsequent execution petition 

claiming that debtors had shares in the same 
1949--II—E 


C P CODE (V OF 1908)—Contd 


property under Mappilla Marumakkattayam 
Act (1938) (Madras Act XVII of 1939)— 
Barred by res judicata (PC) 493 


S ır, Expl IV—Applıcabılıty of prin- 
ciple of to suit by yuntor member where there 


18 a prior decree against the kartha of aliya- 
santhana family 413 


S 11, Expl IV—Clam by grantee 
against Government ın prior suit to non-agri- 
cultural assessment on lands granted to hım— 
Government admitting introduction of survey 
settlement ın the area and ınvıtıng decision 
on the construction of grant—Suit decreed 
against Government—Subsequent suit ın respect 
of later years to recover non-agricultural 
assessment—Plea in defence that non-agricul- 
tural assessment was not leviable as survey 
settlement had not been introduced ın the 
villages—Question as to introduction of survey 
settlement, adrnıtted ın the prior suit, if operates 
as res judicata in the later litigation. (P.C.) 16x 


Ss. 16 and 20—Jurisdiction—Test— 
Agreement at Karaikal to sell immoveable 
property in Tiruchirapalli and receipt of advance 
—Sut ın Tiruchirapalli Court for specific 
performance of agreement and possessıon— 
Maıntaınabılıty 735 


S 21—Objection as to territorial Jurıs- 
dıctıon——If can be raised in execution Court 














747 
——S 35-A—Compensatory costs—Conditions 
necessary for avvardıng —Exercıse of discretion— 
Interference by revisional Court 744. 





S 35-A—Compensatory costs—If can 
ordered merely on the basis of past actıvıt 
of plaintiff and his propensity to file sults for 
getting properties 582 


S 47—Decree-holder purchaser—If a 
representatıve of the yudgment-debtor for pur- 
poses of S 47 534 


Ss 47 and 15 I—Delivery of property 
ın contravention of stay order—Application 
for re-delivery—Appeal against an order on 
such applıcatıon—Maıntaınabılıty — Order for 
sale obtained with knowledge of order of stay 
of execution—Fraud on the Court 5 764 


S 47—Execution of personal decree 
under O 34, R 6, agaınst famıly property 
of the deceased judgment-debtors and their 
legal representatıves—Rıght of legal represen- 


tatıves to object to the execution on the ground 
that there was no debt 


434 
S 51, Proviso, cl (6) —Applıcabılıty— 
Order for payment of an amount ın a musfeasance 
summons against a director—Execution—Direc- 
tor unable to raise money to discharge the 
debt—Arrest can be ordered as he was “ bound 
in a fiduciary capacity to account ” 604 


be 
1es 














2 GENERAL INDEX, 


C.P CODE (V OF 1908)—Contd. 


S 52--Produce of estate of deceased 
judgment-debtor—Liability to attachment. 593 
—— —S, 6o—Decree in suit prior to ist June, 
1937—Judgment-debtor’s salary Rs 52 only— 
If could be attached—Act IX of 1937—Act V of 
1943 107 
assets—Crucial 
date 403 
80—Strict compliance with provisions 
of—Necessity—Notice of suit by trustees—Death 
of one trustee—Appointment of new trustees— 
Suit by new trustee along with remaining 
trustees without fresh notice—Competency 
(PCG) 161 
S 104—Appeal against order removing 
recerver—If lies—Order removing receiver cou~ 
pled with order appointing fresh recervers— 
Effect on the nght of appeal 599 
S 109—Appheability to orders made in 
revision by the High Court—Decision of Subordı- 
nate Court that loan ıs a “commercial loan” 
within the meaning of the Bengal Money- 
Lenders Act—Interference by High Court 
under S 115, GP Code—Bengal Money- 
Lenders Act (X of 1940), S 2 (4) and (22)— 
Commercial loan—Onus—Suit or proceeding 
“ pending ”—Meanıng of. (PC) 6 
— ——Ş, 109 (a) and (z)—" Final order ” 
Meaning of—leave to appeal against order 
dismissing as not maintainable an appeal against 
order removing a receiver—Ifcan be granted 601 
-—— S 110—Judgment of High Court on a 
reference under S 66, Income-tax Act—Appeal 
to Federal Court—li lies 


—— S 110—Suit for eyectment and damages— 
Decree for ejectment and damages at a partı- 
cular rate—İlıgh Court confirming decree for 
ejectment and modifying the quantum of 
damages in favour of the defendants—Subyect- 
matter of suit and appeal more than Rs 10,000 
in value—Leave to appeal to Federal Court 
by the defendants, if can be granted 343 


S 115—Exercise of discretion under 
O 14, R g—Interference ın revision 602 


S 115—Scope—Election Commissioner 
under rules framed under Madras District 
Mumicipalities Act (V of 1920) —İs persona 
desıgnata not subject to revisional jurisdiction 
of High Court 532 
— $ 115—Scope—İnterference by 
Court—Principles governing 623 

132 (1)—Mushm purdah ladies if 
entitled to claim exemption from personal 
appearance in Court as of right 517 
— S, 151—lnherent povvers—Stay of 
proceedings—Court other than High Court, 
whether could exercise 645 

151—Compromise decree—Compro- 
muse set aside ın a subsequent suit on ground 
of fraud—Application by plaintiff m original 
suit to restore it to file—If and when can be 
ordered 817 
_-§ ışı—lnherent power to order refund 
of Court-fee even where there are no specific 
provisions for the purpose 12 
“O 1, R 10—Addition of not necessary 
parties to avoid multiplicity of proceedings— 








5 73—Receıpt of 














If justified—Suit for specific performance of 


agreement to sell—Sons of executants of agree- 
ment—lf necessary parties to the surt . 568 





C P CODE (V OF 1908)—Conid 


O s, R 19—Service of execution petition 
by affixture—-When sufficient 748 


O 6, R 17—Facts alleged ın the proposed 
amendment available even at the tıme of filing 
of plamt—Amendment making out a new case 
on these facts—If can be allowed @ 421 


O. 7, R 10—Court cancelling stamp 
on plamt and returning ıt for presentatlon to 
proper Court—Presentation to proper Court— 
Duty of that Court to give credit for fee levied 


. 1459 
O 8, R 1~Substituton m toto of one 
written statement for another already filed— 
Power of Court 422 
9, R 13—dSuifficent cause—Applı- 
cation for restoration within an hour of ex 
parte decree—Circumstances not proving mala 
fide or neghgence or misconduct of defendant 
—Fit case for setting aside ex parte decree 813 























O ış, R e—Exermse of discretion 
under—Iİnterference in revision 602 
— O 21, Rr 2 and 15—Decree in favour 


of firm—-Payment outside Court to one of the 
partners—lf binds other partners (FB) 217 
O a1, R 11 (2) and (3)—Execution 
petition filed without copy of decree—If in 
accordance with law 617 


O 21, R 16 and O 84. R 6—Applı- 
cation under O 34, R 6 by assignee-decree- 
holder -— Maıntaınabılıty — Requisites — Pro- 
ceedings ın execution of final decree, if should 
have been completed by actual delivery— 
Assignee to bear profit and loss of transaction— 
Vahdity of assignment 741 


O ar, R 32 (5)—Applicability—Does 
not apply to prohibitory injunctions 705 
O or, Rr go and 92 (2)—Sale in the joint 
names of two persons—Application under O 21, 
R go, ımpleadıng only one of the joint pur- 
chasers—Failure to ımplead the other, if a 
ground for dismissal of application 552 


O or, R 103—Failure to file the surt— 
Effect 466 


———O 22, Rr 4, 9 and 11 and Limitation Act 
(IX of 1908}, $ 5—Application to set aside 
abatement of appeal condoning delay—Duty 
of advocate of the deceased party to report 
the death of his chent—Sufficient cause for not 
making application ın time 246 
23, R 1—Sut for injunctton—Filng 
of written statement—Plaintff’s applıcatıon to 
withdraw sit in its present form and file a 
fresh suit on the same subject-matter—How 
far such a permussion could be granted 457 


O 23, R 3—Application by widow of 
plamtıff in suit for partion against his sons, 
his brother and his son—Right to sue, if survives 
to widow 821 
O 26, R 15—Espenses of the Commıs- 
sıon—Meanıng of 524 
O 33, Rr. ş and ış and O 47, R 1— 
Review of dismissal of pauper petition—Main- 
tainabihty—Court-fee paid on review being 
allowed—-Refund when review found not 
maintainable 145 
O 41, R. 5—Appellate Court ordering 
stay on security being furnished by a prescribed 
date—Tender of security with draft bond 
































GENERAL 


C.P CODE (V OF 1908)—Contd 


within the time—Sufficiency and effect—Testing 
the security also need not be within the time 13 
O 41, R 33 and O 47, R 1—Powers 
under O gı, R 33, not exercised by the appellate 
Court at the time of judgment—If could be 
exergsed on an application for review of that 
yudgment—Deed—Construction—Provision On 
lease for apportionment between lessor and 
lessee of compensation money ın case of acqui- 
sition of the leased properties—Calcutta Im- 
provement (Appeals) Act—Further appeal from 
the decision of the High Court—Competency 
(FG) go 
O. 45, Rr 4 and 7—Consolıdatıon of 
appeals—Requisite conditions for ordering— 
Deposit of separate amounts for security and 
printing and translation charges in each of the 
appeals consolidated—If necessary (FB ) 235 


—O 47, R ıandO 33, Rr 5 and 15— 
Review of dismissal of pauper petition after its 
rejection because court-fee was not paid even 
after several extensions of tıme—Maıntaınabılıty 
—Court-fee paid on review being allowed— 
Refund when review found not maintainable 

145 


CIVIL RULES OF PRACTICE (MADRAS), 
Rr 142 and 143—Execution petition filed 
without copy of decree—If an application ın 
accordance with law 617 


COMPANY—Appointment of receiver to 
manage affairs of—Powers of Court—Reccıver, 
if can be appointed for a company carrying 
on managing agency business of another com- 
pany 382 
Call money—Person to whom and the 
place at which the call money 1s to be paid not 
mentioned ın resolution making the call, and 
ın the notices—Forfeiture on non-payment— 
Legality 132 


COMPANIES ACT (VII OF 1913), S 38— 
Forfeiture of shares for non-payment of unpaid 
call money after further notice which 1s shorter 
than that required by the articles of association— 
Irregularıty makes the forfeiture voidable at the 
instance of share-holder—Applıcatıon for rectifi- 
cation of register of the company—Limitanon— 
Limitation Act (IX of 1908), Art 120 1s applı- 
cable—Long delay im making application 
causing prejudice to company—Re-allotment 
of forfeited shares to others—Effect on right 
to relicf—Shareholder a private limited com- 
pany consisting of only two persons struck off 
the register under S 247 of the Companies 
Act as that company had ceased to function— 
Notice of forferture addressed to after that 
date—The two shareholders taking no steps 
to have a restoration of their company fora 
long time—Conduct of the shareholdeis in 
standing by if affects the company’s right to 
question the forfeiture 88 

















S 109 (f)—Document creating security 
over company’s assets—Vahidity—Tests—R egıs- 
tration with Registrar of Joint-Stock Companies— 
When essential 66 
S 235—Scope—Mısfeasance proceedings 
under—lf can be ordered m the case of a company 
qwhich is wound up voluntarily . 147 





3 


CONSTITUTIONAL LAW—Legislative 
powers—Dominion and Province—Canada— 
Saskatchewan—Provıncıal legislation to give 
relef in case of failure of crop by modifying 
the contractual rights of mortgagors and pur- 
chasers—Nature of—If “ interest’ legislation— 
If concerns “ agriculture ın the Province ”— 
Valıdıty —Farm Security Act (S 30 of Statutes 
of Saskatchewan, 1944, as amended by S 2 of 
c 28, 1945), S 6—Brıtısh North America Act 
(1867) Ss gı (rg) and 9z (13) (PC) 80 
CONTRACT—Negotiations by correspondence 
—Conclusion of contract—Further negotiations 
with regard to new matters—Effect on concluded 
contract—Contract conditional on some person 
being party to 1t—Contract, if and when possible 
without such person being a party to 1t—Con- 
tract Act (IX of 1872), S 43—Scope and effect 
of--Specific Relief Act (I of 1877), S 12 (4), 
illustration (11) —Specıfic performance ın respect 
of sale of specified shares—Ordering of (FC) 

6 
CONTRACT ACT (IX OF 1872), Ss 20 .. 
21— Mıstake—Effect on agreements—Sale by a 
vendor who according to law on date of sale was 
entitled to property sold—Vendee mortgaging 
the same property to vendor as consideration for 
sale—Subsequent change in law, resulting in 
vendee being held entitled to the property ın 
preference to the vendor—Suit on mortgage 
by vendor—Plea in defence of want of consider- 


INDEX. 








ation—Sustainability 560 
S 43—Scope (FC) 476 
S 69—Shrotriem village—Holder of 


village repairing works of irrigation—Right to 
be reimbursed by the desabandam ınamdar 
8 
72—Scope of—Payment m 
mıstaken belief that ıt was legally due—If can 
be recovered (PC) 657 
COSTS—Appeal as to costs only—When lıes— 
Scope of the powers of the appellate Court— 
Competency of the appellate Court to go into 
merits of the case and come to a different con- 
clusion from that of the trial Court 243 
COTTON CLOTH AND YARN (CONTROL) 
ORDER (1945), Cl 18-B (1) (5) —‘‘Delivering ” 
—İncludes bailment of yarn for conversion into 
cloth and return—Power of Textile Commissioner 
to prohibit “ delivery’ of yarn and seize such 
yarn delivered ın contravention of prohibition. 
(PC) 495 
COURT-FEES ACT (VII OF (1870), S 7 
(av) (¢)—Suit for declaration of plaintiff’s right 
to a fourth share ın mirası office—Valuation 
for jurisdiction at certain amount—Court-fee 
is payable ad valorem on same valuation for the 
consequential reliefs 65 
S 7 (w) (c) Proviso (Madras), Art 17-A 
(1) of Sch 11—mDeclaratory suit—Inyunction 
prayed for as further relref—Reliefs not founded 
on the same facts—Court-fee payable 117 
—— 7 (iv-A) and (v) (Madras)—Suit for 
partition and possession—Fixed court-fee and 
court-fee under section 7 (v) paıd—Plaınt setting 
out that ex parte decree against plaintiff was null 
and vord—Whether separate court-fee under 
section 7 (1v-A) payable 553 
Ss. 17 and 7 (v)—Suit praying for posses- 
sion of various items ın the hands of number 
of defendants—Suıt 1f embraces distinct subjects 
—Proper court-fee .. 565 








4 GENERAL INDEX, 


COURT-FEES ACT (VII OF 1870)—Conid. 


Sch 1, Art 1—Suit for partition by a 
member of a jomnt family—Defendant directed 
to pay specific sum to plaintiff on an account 
being taken of outstandings due—Appeal by 
defendant—Court-fee payable 402 
Sch I, Art 12 (Madras)—Succession 
certificate —Application for—Stamp duty pay- 
able on the aggregate and not on the individual 
debts specified in the certificate 632 
—Sch 11, Art 17-B—Applicability—Appeal 
against the final decree ın a suit for partıtıon— 
Court-fee payable 782 
CRIMINAL LAW—Attempt to commit an 
offence—Essential ingredients—Entrustment of 
paddy by owner who had no transport permit 
to cartmen for transport outside dıstrıct-—İf a 
contravention of Madras Government Notifi- 
cation prohibiting such transport without 
rmıt 410 
CRIMINAL PROCEDURE CODE (V OF 
1898), S 164—Approver’s statement under— 
If corroboration of his evidence—Evidence of 
co-accused—Value of. (P.C.) 194 
-— —$s 259 and 345—Duscharge ın case of 
offences lawfully compoundable without per- 
mission being given—Legality 559 
— —$S. 414—Scope—Sentence of Rs ro fine 
ın summary trial under S: 260, Cr P Code, 
for offence under Madras Rationing Order— 
No appeal lies 16 
435—Direction by District Magistrate 

to Public Prosecutor to withdraw under S 494, 
Cr P Code, a prosecution launched— Nature of 
order—lf revisable 388 
———S. 488—Application by first wife for 
maintenance—Offer by husband to take back 
first wife after he has married again 820 
Ss 488 (6) proviso and 489—Period of 
three months—Computation—Starting pomt— 
Change ın cırcumstances—Meanıng 557 


S 491—Habeas corpus—Application for 
—Detention of person under Madras Maınten- 
ance of Public Order Act, 1947—-Grounds of 
detention—Daisclosure to person detained—Bona 
fide exercise of power—What constitutes—Inter- 
ference by Court—When justified Membership 
of political party nor declared illegal—Effect— 
Acts done ın immediate past to be taken into 
account—Non-comphance with formalities pres- 
cribed in Ss 2 (2) and 3—Effect 310 
492—Appointment of Advocate- 

General as Public Prosecutor—Legality 
(PC) 447 
S 493 (1)—Acquittal ın a prosecution 
launched without proper sanction—Effect— 
If can be pleaded as a bar to a subsequent trial 
on same facts but with a fresh proper sanction— 
—Failure to appeal against such acquittal— 
—Effect—Magistrate finding sanction bad after 
hearing prosecution evidence—Procedure to be 
followed at that stage—Acquittal of accused— 
Operation as discharge C 461 
S. 544 and Criminal Rules of Practice, 
R. 384—Summonıng of defence witnesses at 
Government expense—Matter of dıscretion— 
Giving of reason for refusal—Necessity 745 
Ss 549 and 561-A—lInherent Jurisdiction 
to quash proceedings—Scope—When to be 
exercised—Non-compliance with the provisions 
of S 549 and R, 105 of the Criminal Rules of 
Practice—Effect of—Indıan Army Act (VIII 























CRP CODE (V OF 1898)—Contd 


of 1911), S 6g—Scope of—Offence of criminal 
breach of trust—Triable by ordinary Criminal 
Courts as well as by Courts-Martıal 44 


S 561-A—Scope—Power of High Court 
to safeguard the rights of parties before 1t— 
Right of appellant undergoing imprisongnent 
to give instructions regarding appeal to his 
counsel ın jail without the presence of police 





officers 730 
CRIMINAL RULES OF PRACTICE 
(MADRAS), R  105—Non-compliance vvith— 
Effect 44 





R 384—Summoning of defence witnesses 
at Government expense—Dıscretıon 745 
DEED—Construction—Provision ın lease for 
apportionment between lessor and lessee of 
compensation money ın case of acquisition of the 


leased properties (FC) 20 
DOMESTIC TRIBUNAL—Decision of— 
Jurisdiction of Cıvıl Courts to interfere— 
Limits (PC) 574 


ELECTRICITY ACT (IX OF ıgro), S 4 (1) 
(a)—Construction — Government’s opinion in 
what matters conclusive and in what matters 
not conclusive (PQ) go 


ESSENTIAL SUPPLIES (TEMPORARY 
POWERS) ACT (XXIV OF rg46), 8 7— 
Consignment by owner of goods to carrier for 
transport out of a district—If a contravention 
of notification under the Defence of India 
Rules prohibiting transport of goods from one 
district to another without permit . 389 
EQUITABLE ESTOPPEL—Purchase for the 
benefit of one in the name of another who had 
advanced the money—Construction of buildings 
on that land by the person intended to be 
benefited-—Acqurescence and standing by of the 


nominal owner—Rights of parties 406 
EVIDENCE—Admiussibility—Ruling as to— 
Form and proceduıe 142 


EVIDENCE ACT (I OF 1872), S 27—Extent 
of admissibility 451 


Ss 30, 114, Illustration (6) and 133 and 
CrP Code (V of 1898), S 164—Approver's 
evidence—Independent evidence ın corrobora- 
tion—Necessity—Statement of approver under 
section 164, Criminal Procedure Code—lf can 
amount to conoboration evidence—Evidence 
of co-accused—Value (PC) 194. 
Ss jo and 133—Approver’s evidence— 
Necessity for corroboration—Value of confession 
of co-accused 428 
——Ss 45 and 133—Evidence of footprint 
expert—-Value—General nature of approver 








evidence 544 
——— 133—General nature of approver's 
evıdence 544 


EXECUTION PROCEEDINGS—Constructive 
res judscata—Service ın earlier petition by affix- 
ture—No finding that service was sufficient— 
GP Code (V of 1908), O 5,R 19 748 


FEDERAL COURT (ENLARGEMENT OF 
JURISDICTION) ACT (I OF 1948), Ss 2 (6) 
and 3 and GP Code (V of 1908), 8 r10— 
Judgment of High Court delivered on a reference 
under S 66 of the Income-tax Act—Appeal to 
Federal Court—If hes .. 74 


GENERAL INDEX, 5 


FEDERAL COURT RULES O 11,R.5, 
O.17,R 8and O. 40, R.1—Scope (FC) 26 
GIFT—Construction—Deed containing a clause 
that the property will go back to the donor in 
case of a certain contingency—Donor acting 
m his capacity as joint family manager—Clause 
whether a reverter equivalent to a defeasance 


Of gaft over 459 
GOVERNMENT OF INDIA ACT (1935), 
S g2 ()—Power of Governor to extend Act 
with an ultra vires provision (F.G) 356 


———S 175—Contract by coırespondence— 
When valid—Contract entered into by Superin- 
tendent of Soap Institute with the permission 
and approval of the Director of Industries who 
was authorized to enter into a contract on behalf 
of Government—Validity 156 
———S 205 (1) and UP Maıntenance of 
Public Order (Temporary) Act (IV of 1947)— 
Question as to whether the U P Maintenance 
of Public Order (Temporary) Act has been 
properly applied to the case of a detenu— 
Granting of a certificate under S 205 (1)— 
Propriety—Ground covered by the certificate 
found unsustainable—Hearing of appeal on 
other grounds—Permıssıbılıty—F C Rules, O 
ıı, R s and O ry, R 8andO4o,R 1— 
Activities covered by the UP Act IV of 1947 

(FC) 26 
GRANT— Inam land—Grant to temple—Letting 
out to tenants by pujalı trusts—Produce rent 
utilised for navedyam—Fixed amount payable 
to Government—Grant of land or of melvvaram— 
Persons ın occupation—Acquisition of prescrip- 
tive title—Payment of rent provided for— 
Dealing by tenants as owners—Effect 609 


GUARDIANS AND WARDS ACT (VII OF 
1890)—Order for custodv—Examınatıon of mınol 
—Necessıty— Mınor wife ordered to be restored 
to her husbands custody —Faılure to examine 
her in person— Legality of order 303 
S 25—Rıght of mother to recover custody 
of her, daughter from the mınor”s pateınal 
aunt’s husband 802 
Ss 39 and 41—<Appointment of guardian 
where all the members are minors—One of the 
minors becoming major—Rıght to resume 
properties unconditionally 774 


HINDU LAW—Adoption—Adoption bv a pre- 
deceased coparcener’s widow after extinction 
of coparcenary by partition—Ruight of adopted 
son to claim a share ın the original family 
properties (FC) 18 
Adoption by wıdow—Consentof husband’s 
undivided coparcener withheld wrongfully— 
Consent of divided sapinda—If sufficient to 
validate adoption— Refusal of consent—When 
not proper 19 
Adoption—-Will giving widow authority 
to adopt with approval of the five trustees 
appointed in the will—Adoption with approval 
of sole surviving trustee—Vahditv 58 
Ahenation—Jomt famıly—Elder brother 
ın fact the manager alienating family property 
for binding purpose- -Minor brother, 1f bound 
So 
Joint famıly-—Ancestral banking bük 
—Manager—Debts incurred by—Bındıng on 
coparceners—Dıvısıon ın status—Effect—Petition 
of some properties —İf implies division ın status. 


«+ 451 




















HINDU LAW—Contd 


——-—Joint family—Father endorsing promissory 
note for valuable consideration—-Endorsee filing 
suit—Death of father—Decree against assets 
of father ın hands of sons and grandsons— 
Execution against father’s estate ın the hands of 
sons— Whetheı legal —VVhether binding on sons’ 
share—Whether entire estate could be attached 

104 
Joint family—Renunciation of a father’s 
rights ın joint family properties on his being 
paid maintenance— Validity 525 
-Jomt famıly—Suıt for partition by one 
collateral branch against father and sons— 
Father representing his sons and their sons— 
Birth of sons to one of the sons after filing of 
Partition suit—-Execution of decree obtained 
ın the paitıtıon suit—Suit by the sons subse- 
_quently for their share—Execution of decree 
in the previous suit whether can be had against 
shares of the branch which was not eo nomine 
made parties 539 
-Marılage—Asuwa form—Test—Malabar— 
Ezhuvas—Receipt of one sovereign by bride’s 
father as memmekanom—If makes the marriage 
one ın the asura form 804 


-Marrıage —Oblıgatıon of fathcı to marry 
his daughter— Momes expended on daughter’s 
marrıage by the mother, if can be recovered 
from the father 732 


Partıtıon—Dıvısıon ın status—Matakshara 
Hindu joint family —Marumakkathavam tarwad 
—-Member seeking a partition—Division m 
status—Notice to manager or karnavan—Suffi- 
ciency—Notice to other members not 0: 
2 

Religious and chatıtable O trusts—Suit 
on behalf of by de facto trustee for recovery of 
property belonging to the idol or mutt held 
adversely to the trust bv a stranger—Maıntaın- 
ability (FB) ışı 
Stridhanam property—Rule of succession 
—Whethe: affected by Hindu Law of Inheri- 
tance (Amendment) Act (IT of 1929) 126 
Stridhanam—Women’s interest in— 
Decision against her ın regard to stridhanam— 
If binds people who claim 1t after her—Custom— 
Nattukottaı Chettres—Custom involving altera- 
ton of the ordinary law—Definite evidence— 
Necessity (PC) 708 
Will See Walls 

HINDU LAW OF INHERITANCE (AMEND- 
MENT) ACT (II OF 1929)—If affects rule of 
succession to stridhanam 126 
HINDU WIDOWS’ RE-MARRIAGE ACT 
(XV OF 1856), S 5—Scope and applıcabılıty— 
Gift of jewels to woman at a marriage subject 
to a custom of reverter to her husband’s family 
on her re-marrıage after her husband’s death— 
Rıght of husband's famıly to recover such a 
gift on the widow’s re-marriage, if affected 
byS 5 738 
HINDU WOMEN’S RIGHTS TO PROPERTY 
ACT (XVII OF 1937)—Ruight to archakatvam 
service—If “property ” within the meaning 
of the Act—Rıght of maintenance-holder to be 
maintained out of such propertly 75 
S 3 and Madras Hindu Women’s Rights 
to Property (Extension to Agricultural Land) Act 
(XXVI of 1947)—-Coparcener dying intestate 
































6 GENERAL 


H. WOMEN’S RIGHTS TO PRO ACT—Conid 


in June, 1942—Widow claiming partition under 
the Act—Produce of agricultural land cultivated 
and harvested after death of husband—Wıdow 
if entitled to a share 536 


INAMS—Mınor mnam— Suit by ınamdar to 
eject a tenant—Burden of proving nght to 
evict. (PC) 500 


INCOME-TAX ACT (XI OF 1922), Ss 2 (r) (a) 
and (6) and 4 (3) (viz) and Madras Permanent 
Settlement Regulation (XXV of 1802)—Income 
derived from permanently settled estates— 
Imposition of ıncome-tax in respect of—Not 
a breach of the Madras Permanent Settlement 
Regulation—Income from trees of spontaneous 
and wild growth—Not agricultural income 


(PC) 264 





second proviso and 23 (5)—“ Resident but not 
ordinarily resident”? and “ non-resident”? part- 
ners of resident firm—If bound to include in 
their total income the whole of their shares 
of the firm’s income (PQ) 124 


10 (2), paragraph 12 (as amended 
ın 1939) —Applıcabılıty—Scope—Bıdı manufac- 
turer entering into contracts for the rıght to 
collect tendu leaves from forests for short periods— 
Consideration paid for—Whether capital or 
revenue expenditure (PC) 571 


Ss 23 (5) and 4 (1) (c) and Proviso 
second—Scope—See Income-tax Act (1922), 
Ss 4 (1) (6) and second proviso and 23 (5) 

(PC) 124 


S 66—Judgment of High Court on a 
reference—Appeal to Federal Court—If 


lies 74 


INDEMNITY—Sale of mınor's property by 
guardian—Close relative of minor undertaking 
to indemnify purchaser from all loss, 1f alienation 
18 disputed by minor on attaining majorıty— 
Suit by mınor more than three years after 
attaining majority for possession on the ground 
of the sale being not binding on hım and the sale 
deed being void as a fraud on the registration 
law—Though clam to set aside sale found out 
of time, sale deed found to be a nullity and not 
an obstacle to suit for possession—Recovery 
of possession by the plamtiff—Ruight of the 
purchaser to recover from surety on the indemnity 
bond (PC) 119 


INDUSTRIAL DISPUTES ACT (XIV OF 
1947), S. ro (1) (c)—Reference of dispute to a 
Tribunal—When justified “ Industrial dispute ” 
—If should be between employer and majority 
of workmen 789 


———Ss. 23-24 and 26 (2)—Reference of 
dispute to tribunal vague, general and so mvalid 
—Lock-out by the management after such 
reference—If illegal and an offence—-Madras 
Act (XII of 1949), section 5—Vahdating refer- 
ence—If renders prior lock-out illegal 800 


JURISDICTION—Execution—Decree of Court 
of Small Causes at Karachi passed prior 
to the 15th August, 1947—Transmission for 
execution to Court ın Dominion of India after 
that date—Competency of the latter Court 
to execute if .. 822 


——s 








(as amended in 1939), Ss 4 (1) (c) and. 


INDEX, 


LAND ACQUISITION ACT (I OF 1894), 
S g—Clamant failing to specify amount of 
compensation—Revenue Divisional Officer, if 
bound to draw claimant’s attention to the 
omission and require him to supply it 245 
S 54—Appeal to Federal Court ın case 
which may fall under S 109 (c), GP Code— 
Competency @556 


LANDLORD AND TENANT—Lease of land 
for cultivation—Expiry—Tenant if bound to 
formally surrender possession—Holding over— 
Criterion 655 


LETTERS PATENT (MADRAS), Cl r5— 
Order refusing leave to file Letters Patent 
Appeal against judgment of single Judge in 
second appeal—İf appealable 641 


LIMITATION ACT (IX OF 1908), S 5— 
Application to set aside abatement of appeal 
condoning delay—Advocate for deceased party 
not reporting death—Sufficient cause for not 
making application ın tıme . 246 


S. 20 (2)—Scope and applıcabılıty— 
Conditions to be satisfied—Subsequent usu- 
fructuary mortgagee subrogated to rights of first 
mortgagee—Receipt of produce—If payment 
saving limitation for suit to enforce first mortgage 
—-Suit by subrogee—Starting point for lımı- 
tation 829 
Art 31—Suit to recover value of machı- 
nery consigned to railway company for carriage 
but not delivered to consignee—Limstation— 
Starting point 298 
Art 164—Substituted service—Ex parte 
decree—Personal knowledge of the passing 
of the decree whether provides starting point 
for limitation 815 
Art 182 (5)—Decree of Court of Small 
Causes—Execution application for issue of 
warrant of arrest—Returned as judgment- 
debtor not found—Order passed striking off 
another execution petition after eleven years— 
Whether barred by limitation . 836 
Art 182 (5) and G.P. Code (V of 1908), 
O ar, R ıı (2) and (3) and Civil Rules of 
Practice (Madras), Rr. 142 and 143—First 
execution petition filed without the copy of 
the decree—If an application in accordance 
with law—Rr 142 and 143 of the Civil Rules 
of Practice cannot override the provisions of the 
C P. Code 617 


LUNACY ACT (IV OF 1912), S 38—Order 
directing inquisition into a man’s state of mind— 
Judicial determination—Must be on adequate 
materials . 25! 
———S 62—Application for directing judicial 
inquisition—Permanent residence of lunatic 
within the jurisdiction of a District Court— 
Removal of lunatic out of jurisdiction of that 
District Court—That District Court does not 
cease to have jurisdiction II4 


MADRAS AGRICULTURISTS RELIEF ACT 
(TV OF 1938)—Appropriation of payment— 
Rules as to—Payment ın excess of ınterest due 
on date of payment—How to be appropriated. 

. 305 
S 3 (2) (a) and Proviso (c)—Agricul- 
turist—Burden of proof—Assessments mentioned 
in proviso (¢) to be treated cumulatively—Proof 























MAD, AGRIC REL ACT 1938)—-Contd. 


of entry of holding ın the name of a person— 
If enough to bring the matter within proviso iz 
PC 


———S 5—Construction—“ Undivided Hindu 
family ” —If synonymous with “joint family ”— 
Assessment of divided family under S 25-A 
of tle Income-tax Act XI of 1922—Relevancy 
—Divided member—lf also assessed as member 
of association of individuals 806 


——— 8 (4)—Scope—Not confined to excess 
payments made prior to Ist October, 1937. 394 


——S 8, Expl III (added by the Amending 
Act, XXIII of 1948)—Sphtting of debt—Conti- 
nuity of debt—If lost—Scope of Expl III— 
Notice to Official Receiver of application to 
scale down debt by insolvent—Necessity O. 768 


S 1g and Provincial Insolvency Act 
(V of 1920), Ss 37 and 43—Application for 
scaling down decree debi—Adjudıcatıon of the 
applicant prior to Ist October, 1937 and annul- 
ment of such adjudication after 22nd March, 
1938—Effect on ownership of property and 
on right to claim relief under Act IV of 1938— 
Failure to claim benefit under Act IV of 1938 
ın proceedings ın execution of decree—Subse- 
quent application for scaling down—If barred 
by principles of constructive res gudicata 833 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XV OF 1946)—Portions 
of building let separately —Landlord can file 
an application for obtaining possession of entire 
house for his occupation 784, 


Ss 4 and 6—Fixation of fair rent—Fair 
rent fixed ın excess of rent which was being 
paid prior to such fixation—Date from which 
landlord 1s entitled to the fair rent 555 
——S 7 (2) (1)—Registered lease after com- 
mencement of Act—Provisions as to default 
and eviction—Lease if governed by the Act 694 


S 7 (2) (u) (a)—Original tenancy in 
favour of three persons who were partners in a 
firm—Dissolution of firm—One partner allowed 
to wind up affairs and subsequently use premises 
for his sole business—If amounts to transfer or 
sub-letting of premises 423 
——Ss. 7 (2) (11) (a) and 10—Sub-letting— 
Written consent—Necessity—Date of such con- 
sent—"“ Finally decided *—Meanıng—Applıca- 
ton withdrawn—Subsequent application if 
barred 














S 7 (3) (a) (11) —Ovvner of hezadudanmıl 
building ın occupation of residential building 
in which he was carrying on his business—Right 
to get possession of his own non-residential 
building for carrying on his own business . 198 


Ss g and 12—C P Code (V of 1908), 
S 144—Applıcatıon for  eviction—Eviction 
ordered and executed—Reversal by Subordinate 
Court—Restitution ordered and effected—Lega- 
lity of 699 
———Ss ro and 12 (4)—Application for eviction 
dismissed for default—Not a bar to a second 
application for eviction—Desirability of making 
rules similar to O o, Rr 8, g and 13, CP 
Code, under the Act pointed out 594 
Ss 12 (1) (5) and 7 (5)—-Vexatious and 
false petition to evıct—Dısmıssal—Compen- 
satory costs—İf çan be recovered by separate 
guilt r+ 295 








GENERAL INDEX, 7 


MADRAS CITY POLICE ACT (Hİ OF 
1888), S 75—Applicability—If confined to 
riotous behaviour as a result of being drunk. 297 
MADRAS CO-OPERATIVE SOCIETIES ACT 
(VI OF 1932), S sr (1)—Claim under, made 
to Deputy Registrar of Co-operative Societies— 
Disposal of claim by Deputy Registrar m the 
capacity of an arbitrator—Award—Legality 247 





S 57-A—Applicatıon to Registrar to 
recover money payable to society under a decree 
—Transfer of decree to the Registrar by the 
Court which passed ıt under S 39, GP Code— 
If essential . 682 


MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), Ss 81 (3) and (4) and 354 
{1)—Vacant site with shrubs of spontaneous 
growth green leaves of which were used for 
manure—İf “ used exclusively for agricultural 
purposes ” —Assessment under S 81 (3)—inter- 
ference by Court with assessment— When 
premıssıble 629 


MADRAS ESTATES LAND ACT (I OF 1908) 
—Landlord obtaining decree against a tenant 
afterwards ceasing to be his landlord—IJf can 
execute the decree in a Revenue Court and 
realise his arrears ın a revenue sale 425 


Ss 3,27 and 28—Payment of a particular 
rent for 20 years—Presumption—Charging of 
mera, fishery rent and fee for use of landlord’s 
thrashing floor—Whether illegal 770 
———S. 3 (2) (d), Expl 1 (as amended by Act 
II of 1945)—Inam grant of named vıllage— 
Exclusion of poramboke—Whether an estate 
.. 249 

Ss 3 (10) (a) and 185 (2) and (3)—What 

1s private land . 623 
Ss go-A and 189—Road or Puntha 
poramboke—Original grant by Raja—Confir- 
mation by British Government—Reversionary 
right whether vests in British Government— 
Decision of District Collector under S 20-A of 











Act—Whether bars the present suit—Res 
yudıcata— Decısıons of revenue authorities on 
questions of title .. 454 


———S 55—Rıght to claim relief under— 
Proof of relationship of landholder and ryot— 
Necessity —Plea of abandonment if sustainable 
when lack of cultivation was due to the Zamın- 
dar failure to keep tank ın repair—Privy 
Council practıce—Appellant, if can raise grounds 
other than those on which special leave was 
granted (PC) I 
— —— 112—Absence of notice to ryot— 
Validity of sale—Defaulter, if should sue to 
set ıt aside—Service by affixture— When justı- 
fied .. 830 
Ss 136 (d), 139 and 142—Action taken 
by District Collector under S 142 (1)—Procedure 
to be followed . 438 


MADRAS HIGH COURT ORIGINAL SIDE 
RULES See Orıgınal Sıde Rules 


MADRAS HINDU RELIGIOUS ENDOW- 
MENTS ACT (II OF 1927), S 44-B (2) (d) (a) 
proviso—Appeal against order of Collector 
under S. 44-B, dismissed as withdrawn—Suit 
within six months of such order for declaration 
in regard to the question already decided— 
Maintainability +» 740 
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MADRAS HOUSE RENT CONTROL 
ORDER (1441), S 7—Landlord getting fair 
rent fixed-—İİ can prosecute suit in Civil Court 
for eviction of tenant on the basis of termination 
of tenancy on preceding facts 339 
—(1945)—Petıtıon to Government before 
goth September, 1946, when ıt was replaced 
by Madras Buildings (Lease and Rent Control) 





Act (XV of 1946)—Order passed by Government ! 


after that date—Effect 395 
MADRAS ACT (XII OF 1949), S p—vValı- 


dating references under Industrial Disputes, 


Act—Ifrenders prior lock-out illegaldurmg 800 
MADRAS KEROSENE CONTROL ORDER 
(1945), R 12—Essential ,Supplies (Temporary 
Powers) Act (XXIV of 1946), Ss 2 and 7— 
“Retail dealer ”—Sale to consumers ın villages 


of kerosene—License not obtained—Sale at, 


excess pııces— Punıshable offences 
MADRAS LOCAL BOARDS ACT 


385 
(XIV 


OF 1920), Ss 194 (1) (5) and 212 (11) —Scope' 


“and applicability—Installing a motor power 


pump ın a field-well without licence—lf an: 
offence—Nature of the provisonsofS 212 (22); 


263 
—— 225—Scope of—Statutory restrictions 
embodied in—Contracts which are and which 


are not affected by —Contract of service between ' 
va Medical Officer of a rural dispensary and the, 


District Board— Suıt for damages for breach of — 
Period of limitation prescribed by S 225, if 
applicable 
MAD 

ORDE 


S MAINTENANCE OF PUBLIC 
ACT (I OF 1947)—Insertion of wrong 


, section in the order of detention—Effect on the” 


legality of the order of detention 337 


— ——$cope—Person in Krishna District of 
Madras Province transporting explosive subs- 
tances to Communıst cam»s in the Hyderabad 
State—If lable to detention under the Act— 
Dropping proceedings under Explosive Subs- 
tances Act, VI of rgo8, and detaining the 
person under Madras Act, I of 1947—Bona 
Jides — valıdıty 7II 

I 





cation of 27th February, 1948, extending lıfe 


of Act for one year—Effect—Madras Ordinance , 
663 | 
S 2 (1)—Delegation of power to Commus- | 


(1 of 1949)—Valıdıty and effect 





sioner of Police to order detention—If deprives 
the Provincial Government of the power to 
make orders for detentions—Activities outside 
the Province of the person sought to be detarned— 
Relevancy 61 


——— 2 (1) (a)—Persons arrested and kept 
ın jail pending trial on a charge for offences 
under the Penal Code—Order for and their 
detention under Act I of 1947 passed more than 
two months after prejudicial acts during the 
time of their being kept in Jail as under-trial 
prisoners but not given immediate effect to— 
Arrest ofsuch persons under the order of detention 
immediately on therr release on bail under orders 
of Court—Validity of detention—Junsdiction 
of District Magistrate to pass orders of detention 
against persons kept ın jail in another district 
under orders of Sub-Magistrate within his juris 
diction 612 
Ss: 2 (2) and g—Non-comphance with 
formalines—Effect .. 310 





IIL: 


. (4)—Power of Provincial Govern- , 
ment to extend lıfe of Acı—Valıdıty—Notıfi- | 


MADRAS MARUMAKKATTAYAM ACT 
(XXII OF 1933) See Marumakkattayam Act 


MADRAS PERMANENT SETTLEMENT 
REGULATION (XXV OF 1802})—Imposition 
Of ıncome-tax ın respect of income of “perma- 
nently settled estate—If breach of the Regula- 
ton (PG} 264 


MADRAS PREVENTION OF ADULTERA- 
TION ACT (MN OF 1918), Ss s, 5 (1) (4) 
and 18—Executive Officer under Public Health 
Act delegating powers to Panchayat Board 
Executive Officer—Initiation of prosecution 
by that Officer under Madras Prevention of 
Adulteratıon Act—Legality 405 


S 5—Sale or offer for sale of honey mixed 
with cane sugar—Offence—-Absence of rules 
under $ 20 (1) (e)—Effect 15 
MADRAS PROHIBITION ACT (X OF 
1937), 5 4 (1) (a)—-Possession by carpenter 
of jar containing two gallons of varnish which 
contained denatured spirit—If an offence o 558 
MADRAS TEMPLE ENTRY AUTHORI- 
ZATION ACT (V OF 1947), 5 6—Scope and 
object of—Reference to Provincial Government 
as to whether a place 1s a temple as defined 
in the Act—Who 1s bound to make reference— 
Suit if barred 633 
MAHOMEDAN LA\W—Legitamacy—Proof— 
Admission of patermty —If and when sufficient— 
Acknowledgment—Requirements of (P G) 484 


MALABAR TENANOY ACT (XIV OF 1930), 
S 3 (v)—Lessee for the purpose of constructing 
a smithy—If a “ tenant’ under.the Act | 106 
S 20 (5)—Suit laid under—Plaintiff not 
making out allegations in the plamt with reference 
to S zo (5)—Duty of Court—Plaintiff if can 
ask for suit bemg dealt with under S 20 (3) of 








the Act 399 
MARUMAKKATTAYAM ACT (XXII OF 
1933), Ss 6 and 7 {1)—Marnage celebrated 


at a place ın West Bengal—Petition for dissolu- 
tion in Court within whose jurisdiction the 
respondent had a permanent dwelline—Jurts- 
diction—Practice—Subordinate Court of one 
Province—If can order stay of suit pending 
between the parties in a Court subordinate 
to another High Court , 823 
MARU MAKKATHAYAM TARWAD— 
Member seeking partıtıon—-Division ın status— 
Notice to karnavan—Sufficiency—Notice to 
other members not essential 268 
MESNE PROFITS--Basis of rıght to recover 
. 129 
MORTGAGE—Indivisibility of mortgage 
security—Applicability of prıncıple—Sale of 
entire mortgagee rights at revenue sale--Subse- 
quent private sale by mortgagee of his nghts— 
Private purchaser, if can clam mortgage rıghts 
ın land not referred to in the sale papers 
(PC) 722 
MOTOR VEHICLES ACT (IV OF 1939), 
116-——Scope of—Driving ın a narrow place 
and knocking down a person—Risk taken 
through error of judgment—Crımınal habihty 
255 
NEGOTIABLE INSTRUMENTS ACT (XXVI 
OF 1881), Ss 64 and 74— Suit by éndorsee 
of simple on demand promissory note— Endorsee 
not entitled to decree against his endorse 


GENERAL INDEX. 09 


NEG INSTR ACT (1881)—Conid 


without proof of presentment for payment to 
maker and without notice of dishonour to the 
endorser 776 


ORIGINAL SIDE RULES (MADRAS HIGH 
COURT), O 7, R 6—Summarv suit—Ques- 
tiong whether unconditional leave to defend 
should be granted or not—Materials that can be 
considered 591 


ağ O 7, R 6—Uncondıtıonal leave to 
defend— When granted—Tests—Obyect of requir- 
ing leave to defend ın summary suits 70 


PARTITION—Properties ın Indian State and 
British India—Jurisdiction of British Indian 
Court to interfere with partition decreed by 
Court ın Indian State 785 


PARTITION ACT (IV OF 1893), S 4— 
Applıcabılıtv—Condıtıons—Shareholder defen- 
dants not availing themselves of the chance to 
buy up the share of the transferee-plamtiff— 
Claim of son of one of such shareholders in a 
subsequent suit by him to buy up the share 
of the transferee—Mauntainabilitv 639 


PARTNERSHTP—Dıssolutıon—Relatıon bet- 
ween former partners, if continues to be fiduciary 
—Contract created by the terms of dissolution 
Breach of—Lıabılıty for damages—Engagement 
for the performance of an act bv a third person— 
Binding nature of—Benefit to be derived depen- 
dant upon the volition of a third person—If 
renders damages incapable of assessment— 
Measure uf damages 725 
PENAL CODE (XLV OF 1860),S 163 and the 
Prevention of Corruption Act (II of 1947), S 
4—Acceptance by public servant of gratification 
other than legal remuneratıon—Presumptıon of 
acceptance as motive or reward—Attitude of 
modern law towards bribery 443 


Ss 186 and 342—Government Fırka 
Supply Officer entering accused’s house to 
seize paddy—Absence of authority to seize— 
Obstruction to officer and locking him ın— 
Offence 235 
S 282—Overloading of boats—-Negligence 
of owner—Plea of want of direct knowledge— 
If affects question of guilt 773 
S go4-A—Consıderatıons for conviction 
under—Contributory negligence on the part of 
the deceased—If relevant 819 
Ss 339 and 341—Wrongful restramt— 
‘ Proceeding ın any direction ’—Meaning of 703 
Ss 342 and 186—Government Fırka 
Supply Officer entering accused’s house to seize 
paddy—Absence of authority to seize—Obstruc- 
tion to officer and locking him in—Offence 3835 
— —$ 406—Jewel taken from goldsmith as 
sample for approval—Retention towards debt 
due by goldsmith-—Offence made out 296 
Ss 465 and 471—Accused posting outside 
Madras application with forged documents 
addressed to the Madras Public Service Com- 
mussion—O ffence where commıtted— Jurısdıctıon 

152 
———S 504—Gravamen of offence under 767 
PRACTICE—Inspection—Election petition to 
set aside election filed before the Chief Judge 
of the Court of Small Causes—Ordering ıns- 
pection of marked rolls, counterfoils of ballot 
papers, etc —Duty of Court .. 446 
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PRACTICE—Contd 


—— —Leave to appeal to Privy Couneil— 
Decision of Tribunal on petition questioning 
vahdity of an election to a legislative assem- 
bly (P C.) 449 
Subordinate Court of one Province— 
If can order stay of suit pending between the 
parties in a Court subordinate to High Court 
of a different Province . 823 
Suit by next friend of a minor to set aside 
compiomuise decree ın an earlier partition suit 
as not binding—Suit decreed and matters in 
issue in the prior suit tried and preliminary 
decree passed—No need to revive the carlıer 
suit 779 


Suit filed ın the Subordinate Judge's 
Court with proper vakalat—Finding of overvalua- 
tıon-—Return of plaint and re-presentatıon to 
Munsiff’s Court—Vakalat not returned and ‘not 
re-presented—Suit dismissed as no vakalat was 
filed—Legality of dismissal—Proper procedure 

258 
Trial of case—Ruling as to admissibility 
of evidence—Préper form and procedure , 142 


PRESIDENCY SMALL CAUSES COURTS 
ACT (XV OF 1882), S 38 and O. 41, R 7 (â) 
—New trial applıcatton—Fındınes of trial Court 
not supported by evidence—Proper course 1s to 
order fresh trial and not dismiss ?t in limine 737 


PRESS EMERGENCY POWERS ACT (XXIII 
OF 1931), Ss 1:8 and 4 (1) (4)—Prosecutuon 
under $ 18—Facts to be proved—Intention or 
motive in publishing the offending matter— 
Relevancy—Seupe of S 4 (1) (d) 300 


PREVENTION OF CORRUPTION: ACT 
(It OF 1947), S 4—Acceptance of gratification 
—Presumption of acceptance as motive or reward 
—Attıtude of modern Jaw towards bribery 443 


PRIVY COUNCIL—Appellant if can raise 
grounds other than those on which special 
leave was granted (PC) I 


PROMISSORY NOTE-—Promıssory note exe- 
cuted by lawful guardian—Debt binding on 
minor’s estate—Suit by endorsee of the pro- 
mıssory note—Suit on promissory note without 
assignment of debt—Whether promissory note 
could itself be sued upon or only the debt 
evidenced thereby 637 


PROVIDENT FUNDS ACT (XIX OF 1925), 
S 5—Nomınee predeceasıng the subscriber 
—Whether nomınatıon still effective as to vest 
moneys ın the heirs of the nominee—Subscriber 
also dying prior to amendment of S 5 in 1946— 
Right 1f affected . 635 


PROVINCIAL INSOLVENCY ACT (V OF 
1920), Ss 4 and 53—Suit bv defeated claımants 
attached property against attaching decree- 
holder and yudgment-debtor—Tudgment-debtor 
becoming insolvent-—Official Recerver made 
party—Suit not contested by the Official Receiver 
—Sale deed in favour of plaintiff found to be 
supported by consideration and not entered into 
to defeat creditors by all the Courts—Applica- 
tionundei Ss 4 and 53 of the Provincial Insol- 
vency Act by the Official Receiver thereafter— 
Re-agıtatıon of the question of the validity of 
the sale—Competency .. 128 














10 


PROV INSOL. ACT (1920)—Contd 


”— Ss 53 and 4—Application under 
Prov Insolvency Act, Ss 4 and 53 128 


PROVINCIAL SMALL CAUSE COURTS 
ACT (IX OF 1887), Sch TI, Art zandCP Code 
(V OF 1908), S 102—Acts contemplated by 
Art 2 of Sch II—Suit to recover amount of 
Court-fee paid to Government under a decree 
ın a pauper suit which was later superseded— 
Second appeal—Competency, when value does 
not exceed Rs 500 400 


RES JUDICATA—Suits for grant of patta 
and recoverv of rent under the Madras Estates 
Land Act—Decisions ın—Bındıng nature—Prior 
suit for rent claiming extra charge for water 
drawn from landholder’s tank—Dismissal in 
limine—Liability of tenant for water rate as 
rent not decided—Subsequent suit by land- 
holder for subsequent years claiming water 
rate as part of the rent—If barred by res şudı- 
cata 153 


SALE OF LAND—Agieement for sale by 
members of joint famıly-—One of them not 
signing agreement—Effect-—Contract if incom- 


See 


plete or inoperative 390 
SECOND , APPEAL—-New point—-When not 
allowed 438 


SPECIFIC PERFORMANCE-—Agreement to 
sell by Hindu father—Suit for specific per- 
formance—İnabılıty of the father to convey 
the shares of his sons—If a ground for 1efusıng 
rehef to plaintiff 342 


SPECIFIC RELIEF ACT (I OF 1877), 
S 12 (6), Illustration (un) —Specific performance 
ın respect of specified shares—Ordering of 
(FC) 476 

S 45—Avis called ın question taking 
place bevond the Original Jurisdiction of High 
Court—No Orıgınal Jurisdiction to give relief 
(POG) 495 


STAMP ACT (11 OF 1899), Sch I, Art 1— 
Signature in an account book showing a certain 
amount as due on previous dealıngs—Admıssı- 





bility as acknowledgment saving limitation 
though unstamped . 543 
SUCCESSION ACT (XXXIX OF 1925), 
Ss 114 and 115—Scope (PC) 35 


S 371—Deceased ordinarily resident in 
Trivandrum with no fixed residence ın British 
India—Government securities held by the 
Reserve Bank of India (Publıc Debt Office), 
Madras—Jurisdiction of Madras High Court 
to grant succession certificate—Point of time 
when property should be found to be within 
jurisdiction to confer jurisdiction—Assignee of 
debt from heir of deceased—If entitled to apply 
for succession certificate—Situs of debts—Test 


.. 647 





GENERAL INDEX, 


TORT—Duty towards trespasser—Owner of 
land laying traps to catch trespassing pigs 
which damaged his potato crop—Neighbour’s 
cow stravıng into field, falling into trap and 
getting hlled— Owner of land, if hable 149 


———-Neglıgence—Emplovee selling petiol to 
infants—Explosion caused by the infants plgying 
with lighted torches soaked in the petrol— 
Injury to infants—Liability—Contributory negli- 
gence—If available as defence (PC) 488 


TRADE-MARKS—Partnership — Dissolution— 
Sale of trade-marks—Title ın good will not 
sold—Purchaser of trade-marks—No title ın 
him to use trade-marks—Denial of title by 
seller—Estoppel bv acquiescence 84 


TRANSFER OF PROPERTY ACT (IV 
OF 1882), S 52 and CP Code (V of 1908), 
S 47—Sale in execution of decree on mortgage 
executed prior to partition suit ın which the 
Same property also was in suit—If affected 
by doctrine of İw pendens—Decree-holder-pur- 
chaser, if a representative of the judgment- 
debtor for purposes of S 47, CP Code 534 


5 56—Mortgagor selling items of mort- 
gaged property to others who promıse to pay 
off the mortgage—If a “contract to the con- 
trary ” affecting the buyer’s right to have the 
mortgage debt satisfied out of properties not 
sold to him 606 


S 92—Dıstıncıon between legal and 
conventional subrogation—Crucial date for apph- 
cation of doctrine of subrogation 520 


— ——S 100—Payment of revenue to Govern- 
ment—Property not owned by person paving 
but patta standing in his name—No night to 
claim contribution or charge 419 


TRUST—Suit by de facto trustee to 1ecover 
property held adversely to the trust (FB) 171 


UP MAINTENANCE OF PUBLIC ORDER 
(TEMPORARY) ACT (IV OF 1947)—Actıvıtıes 
covered by (FC) 26 








VVILL—Bequest of residuary estate to son or sons 
of testator’s son whether natural born or adopted 
when such persons are unborn at the time of 
testators death — Validity — Succession Act 
(XXXIX of 1925), Ss 3114 and 115—Scope 

PQ 35 
Construction of—Hındu famıly—Testator 
bequeathing to four groups of sons and their 
respective descendants—Interest created ın the 
groups 139 
Genuineness—Signature disputed—Vvill 
unregistered—Attestation by family doctor— 
Value (PC) 716 


Proof of solemn execution by person of 
competent understanding—Plea that will was 
executed under undue influence—Onus (PC) 


469 
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apparent on the face of the record making the 
order liable to be quashed by writ of cerhorarı 

.. 7 
Exchange of buıldıngs by two persons— 
Involves vacancy of both buildings—Failure 
to notify’ vacany—Liabuility - 65 


Landlord applying for eviction on the 
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Writtent consent-—Necessıty —Date of such con- 
sent—“finally decided”-— Meaning—Application 
withdrawn—Subsequent application if barred. 

REP 597 25 
—S. 7 (3)—Landlord requiring premises 
for occupation of himself and his family and also 
for the use of his servants or employees—Right 
to relief (NR » “og 
S 7 (3) (a) (0) —Occupatıon of a single 
room of a house by the main tenant—If precludes 
him from obtaınıng relief under S 7 (3) (a) (1) — 
New point to support appellate tribunal’s order— 
If can be allowed to be raised ın an application 
for the issue of a writ of cerizorarı to quash that 
order 13 
——Ss. 12 (1) (5) and 7 (5)—Vexatious and 
false petition to evict—Dismissal—Compensa- 
tory costs—İf can be recovered by separate suit. 


REP 295 7 
MADRAS CITY POLICE ACT (III OF 
1888), S 37 (4)—Receiving bets within race 
course by a person not authorised to do so— 
Offence 65 
———S 75—Applıcabılıty—If confined to rıo- 
tous behaviour as a result of being drunk 


REP 297 16 
MADRAS CO-OPERATIVE SOCIETIES 
ACT (VI OF 1932)—Rules under rule ro, 
Sub-rule 5—Sale in execution of an award 
obtained by a co-operative society—Purchase 
by society—Sale certificate 1f essential to vest 
property 63 . 
—S. 57-A—Application to Registrar to 
recover money payable to society under a decree 
—Transfer of decree to the Registrar by the 
Court which passed it under sec. 39, Civil Pro- 
cedure Code—if essential 39 
MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), Ss. 81 (4) and 354 (1)—Land 
to which S 81 (4) applies—Test—Assessment— 
Scope of bar as to agitation in Civil Court 

Rep, 629 . 23 
MADRAS ESTATES LAND ACT (I OF 
1908), S. 3 (ro) (5) (1v)—Intention of landholder 
to retain the kudwaram ın himself—Evidence 
indicative of R - g 
———S. 3 (2) (d) (as amended by Madras Act 
II of 1945)—Inam grant of named village 
(Medupall: Agraharam) excluding some poramboke 
—Is an “ Estate” REP. 249 8 
S. 3 (11), 27 and 28—Payment of rent 
at a particular rate for 20 years—Presumption— 
Mera charged as perquisites payable to hereditary 
village officers—Fishery fee and fee for use of 
landlord’s thrashing floor and other amenities 
—İf illegal levy Rep. 770 45 











MAD ESTATES LAND ACT (1908)—Contd 


———S_112—Absence of notice to ryot renders 
sale void 42 


—Ss 112, 116 and 145—Person other than 
, registered pattadar ın possession as owner—When 
entitled to notice as defaulter 6 
RAS HINDU RELIGIOUS ENDOW 
MENTS ACT (II OF 1927), S 44-B—Order of 
District Collector dismissing as withdrawn an 
appeal preferred by the respondent against the 
order of the Collector acting under S 44-B of 
the Act—Suit by respondent for declaration 
that am consisted of both warams—Barred. 37 


MADRAS LOCAL BOARDS ACT (XIV OF 
1920), Ss. 194 (1) (5) and 212 (u)—Scope and 
applıcabılıty—Installıng a motor power pump 
in a field-well without licence—If an offence— 
Nature of the provisions of S 212 (11) 

Rep. 263 14 
MADRAS MAINTENANCE OF PUBLIC 
ORDER ACT (I OF 1947)—dClandestıne pur- 
chase and import of explosives and smuggling 
them to communist camps in Hyderabad State 
—If justifies detention—Acts constituting grave 
offence under Explosive Substances Act—Action 
under Act lof1947—-BonafidesReP 711 . 44 


Act held on roth October, 1949, to have 
died a natural death—Orders of detention under 
the Act on_11th October, 1949—lilegalıty— 
Ordinance IV of 1949 validating orders— 
Effect 62 


S 1 (4)—Lafe of—Extension for one year 
from 12th March, 1948, by Notification of 27th 
February, 1948—-Validity—Madras Ordinance 
(I of 1949)—Valıdıty and effect Rep 663 . 40 


S 2 (1)—Member of Communist 
Volunteer Corps “ trainmg youths ın drill and 
parade exercises with lathis, holding classes 
spreading revolutionary ideas and creating class 
hatred ”—Tf sufficient ground for detention. 43 
S 2 (1)—Repatriate from Malaya—Order 
of detention—Validity 61 


MADRAS MARUMAKKATTAYAM ACT 
(XXII OF 1933), Ss 6 and 7 (1)—Marrıage 
celebrated at a place ın West Bengal—Petition for 
dissolution ın Court within whose jurisdiction the 
respondent had a permanent dwelling—Juris- 
diction Rep 823 39 
MADRAS ORDINANCE (IV OF 1949, Te- 
enacting Madras Act I of 1947)—Ss 4-A and 19 
—Valıdıty 50 


MADRAS PROHIBITION ACT (X OF 
1937), S. 4 (1) (a)—Possessıon by carpenter of 
jar containing two gallons of varnish which 
contained denatured spirit—Ifan offence . 26 


MADRAS TEMPLE ENTRY-AUTHORIL. 
ZATION ACT (V OF 1947), S 6—Scope and 
object of—Reference to Provincial Government 
as to whether a place 1s a temple as defined ın the 
Act—Who ıs bound to make reference—Suit if 
barred Rep. 633 .. 35 
MAHOMEDAN LAW—Settlement by hus- 
band ın favour of wife of property ın the hands 
of tenants—Absence of delivery of possession to 
wife—Effect—Mere recital of delivery of posses- 
sion—If sufficient .. Ğİ 


MALABAR LAW—Marumakkathayam tar- 


wad—Member seeking a partıtıon—Essentials 
for—Division in status—Notice to Zarnavan— 














MALABAR LAW—-Conid 


Sufficiency—Notice to other members not 
essential Rep 268 . x 


MALABAR TENANCY ACT (XIWOF 1930), 
S 20 (5)—Suit falling under—Plamtıf not 
making out allegations ın the plaint with r>fe- 
rence to section 20 (5)—Duty of Court— 
Plaintiff if can ask for suit being dealt with 
under S 20 (3) of the Act Rep 399 . 17 


S 22—Scope and ambit of—Rıght to 
renewal —If available to a sub-tenant—S. 26 — 
If applicable 58 


——— S 25—Renewal of kanom—Application 
for after dımınutıon ın area—If sustainable 6 
MORTGAGE —Mortgagee paying up a prior 
charge decree on the hypotheca to avert its 
sale ın execution—Right to recover—Transfer 
of Property Act (IV of 1882), sections 92 and 
72 (5) and Contract Act (IX of 1872), section 
69-——Applicability 

MOTOR VEHICLES ACT 
Ss 42 and 123—Permit for lorry to carry 
building materials—Carrying furniture from 
one place to another—If offence 34 


NEGOTIABLE INSTRUMENTS ACT 
(XXVI OF 1881), Ss. 64 and 74—Suit by 
endorsee of simple on demand promissory note— 
Endorsee not entitled to decree against his 
endorser without proof of presentment for pay- 
ment to maker and without notice of dishonour 
to the endorser. Rep. 776 , 27 


ORIGINAL SIDE RULES (MADRAS 
HIGH COURT), O. 9, r. 6—Summary suit— 
Question whether unconditional leave to defend 
should be granted or not—Materıals that can 
be considered Rep. 591 .. gi 
PARTITION ACT (IV OF 1893), S 4—Scope 
and applıcabılıty Rep 639 33 


PENAL CODE (XLV OF 1860), S. 124-A— 
Offence under—Presidency Magıstrate—Com- 
petency to deal with case—Committal for trial 
to High Court Sessions—If obligatory 54. 
——— 160—Gist of offence under . BÜ 


———S 282— Owner of boat knowingly and 
negligently allowmg overloading his boat so as 
to endanger life of the persons carried—Liablity 
to conviction REP. 773 .. 50 


5 341—Wrongful restraint—Guist of of- 
fence—“Proccedıng ın any dırectıon” —Meanıng 

Rep 703 . 44 
——S 353—Persons illegally taken into 
custody by constable escaping—Subsequent 
criminal force by pelting stones at constable— 
Offence 62 


S  500—Caste panchayat—Privilege— 
When avaılable—Composıte assembly of various 


castes excommunicating—Liability for defama- 
tıon 56 





.. 57 
AV OF 1939), 








PRACTICE—Election Petition to set aside 
election filed before the Chief J udge of the 
Court of Small Causes—Ordering inspection 
of marked rolls, counterfoils of ballot papers, 
etc —Duty of Court REP 446 . 20 


Filing of appeal with patently deficit 
Court-fee—Appellant”s inability to secure enough 
money for payment of full Court-fee—If ground 
for excusing delay—Grant of time to pay deficit 
by admission Court—Right of other side to 
question .. 43 
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PRACTICE— Contd. 


Referring issues that arise in the case 
to decision of Commussioner—Propriety (N.R ) şı 
Subordinate Court of one Province—lf 
can order stay of suit pending between the 
parties in a Court subordinate to another High 
Court of a different Province 39 


———Suit by next friend of a minor to set 
aside compromise decree ın an earlier partition 
suit as not bındıng—Suıt decreed and matters 
ın issue in the prior suit tried and preliminary 
decree passed—No need to revive the earlier 
suit REP 779 4l 
Suit filed with proper vakalat in the 
Subordinate Judge’s Court having jurısdıctıon 
though tt was not the lowest Court having pecu- 
mary jurisdiction—Return of plaint but not of 
the vakalat and re-presentation to Munsiff’s Court 
—Original vakalat if sufficıent—Proceedıngs ın 
Munsiff”s Court if continuation of the proceedings 
ın the Subordinate Judge’s Court—Presentation 
without filing vakalat—Effect Rep. 258 3 
Trial of case—Ruling as to admıssıbılıty 
of evidence—Proper form and procedure 

Rep 142 2 


PRESIDENCY TOWNS INSOLVENCY ACT 
(III OF 1909), S. 36 (s) and section 7 proviso 
(as amended in 1927)—Petition under section 7, 
against insolvent’s wife for declaration that 
property in her name was benamı for insolvent 
—If barred by her examination under section 
36 55 

PROVINCIAL INSOLVENCY ACT (V OF 
1920)—Inherent power of Insolvency Court— 
If can be invoked by the Official Receiver to 
rectify his errors—Sale held by the receiver— 
If can be set aside 52 


S 75 (3)—Appeal against order allowing 
an application by two creditors of the insolvent 
to set aside sale held by receiver—Not competent 
without leave of Court—Admussion of appeal 
as matter of routine—If amounts to prant of 
leave 63 


R XXI, Cl (3) as amended ın 1946— 
Transferee of properties of insolvent—Ruight to 
notice before order of adjudication 1s passed. 59 


PROVINCIAL SMALL CAUSE COURTS 
ACT (IX OF 1887), Schedule II, Article 2 and 
Civil Procedure Code (V of 1908), section 102— 
Acts conemplated by Article 2 of Schedule 11— 
Suit to recover back amount of court-fee pad 
to Government under a decree in a pauper sult 
which was later superseded--Second appeal— 
Competency, when value does not exceed Rs 500 




















REP 400 18 
RAILWAYS ACT (IX OF 1890), S 120— 
Applicability and scope 64 


REGISTRATION ACT (XVI OF 1908), 8 
17 (1) (5), (6) and (4) and S 49—Apph- 


REGISTRATION ACT—Contd 


cability—Hand-letter reciting “having settled 
with you the lease for a period of four years 
the sum of Rs 710 has been received by me and 
this letter given’’—If{ requires registration— , 





Admussibiltty in evidence .. 03 
Ss 35 and 77—“ Admussion of executiqp N 
—Essentıals Rep 684 . 35 


RYOTWARI VILLAGE—Natham poram- 
boke—Title to—Natham site—Title acquired 
by adverse possession for over sixty yearsi— 
Government if can levv tree tax on trees standing 
in that site 29 


SPECIFIC PERFORMANCE—Agreement to 
sell a house by a Hindu—Default—Suwit for 
specific performance—Vendor’s sons entitled 
to shares under Hindu law in the propertv— 
If ground for refusing specific performance of 
the agreement Rep 342 . 7 


SPECIFIC RELIEF ACT (I OF 1877), S g— 
Suit under—If maintainable when property 1s 
ın custodia gis under an order under S 145 of 
the Criminal Procedure Code 40 


STAMP ACT (IT OF 1899), Schedule I, Art. 1 
—Signature in an account book showing a certain 
amount as due on previous dealıngs—Admıssıbı- 
lity as acknowledgment saying hmitation though 
unstamped REP 543 . 28 

TENDER—Personal tender found agaınst— 
Sending by money-order the amount of rent duc 
deducting the expenses of money-order com- 
mussion—Effect on tender—De minimis doctrine 


not applicable 26 
TORT—Malicious prosecution—Suit (for 
damages—onus - 39 





Owner of land layıng traps to catch tres- 
passing pigs which damaged his potato crop— 
Neighbour’s cow straying into field falling into 
trap and getting killed—Owner of land if liable 

Rep 143 4 


TRANSFER OF PROPERTY ACT (IV OF 
1882), S 6 (e)—Scope—Interest of testator in a 
partnership—tIs existing interest and tangible 
property and does not come within the purview 
of section 6 (e) 32 





S 56—Mortgagor selling items of mort- 
gaged property to others who promise to pay 
off the mortgage—Ifa “ contract to the contrary ” 
affecting the buyer’s rıght to have the mortgage 
debt satisfied out of properties not sold to him 


Rep 606 27 
TRUST — Charıty— Dedication to—Facts 
sufficient to prove 7 


USUFRUCTURARY MORTGAGE—Earth 
and sand on the land—Mortgagee if entitled 
to make into bricks and appropriate—Rights of 
mortgagor Go 
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